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LECTURE  XXV. 


OF    AUENS    AND    NATIVES. 


We  are  next  to  consider  the  rights  and  duties  of  citizens  in 
.  their  domestic  relations,  as  distinguished  from  the  absolute 
rights  of  individuals,  of  which  we  have  already  treated.  Most 
of  these  relations  are  derived  &om  the  law  of  nature,  and  they 
aze  familiar  to  the  institutions  of  every  country,  and  consist  of 
husband  and  wife,  parent  and  child,  guardian  and  ward,  and 
master  and  servant  To  these  maybe  added, an  examination  of 
certain  artificial  persons  created  by  law,  under  the  well  known 
name  of  corporations.  There  is  a  still  more  general  division  of 
the  inhabitants  of  every  country,  under  the  comprehensive  title 
of  aliens  and  natives,  and  to  tiie  consideration  of  them  our 
attention  will  be  directed  in  the  present  lecture. 

(1.)  Natives  are  all  persons  bom  within  the  jurisdiction  and 
allegiance  of  the  United  States,  (a)     If  they  were  resident  citi- 


|a)  ThiE  is  the  rols  of  the  common  lair,  nithoat  on;  ngard  or  refarence  to  the  po- 
litical condition  or'allegianca  of  their  parenla,  with  the  exception  of  the  cbildrcn  of 
smbutadora,  vho  are  in  theory  bom  irithin  the  allegiaDce  of  the  forei{^  power  they 
repreaeok  Calrin'B  case,  7  Co.  Lynch  u.  Clarke,  1  Suidford'a  Ch.  R.  584,  639.  In 
thie  last  coae,  the  docuine  relative  to  the  distinction  between  aliens  and  ciLizens  in  the 
JmiBpnideoce  of  the  United  States,  was  extcasiielj  and  leaniedlj  discussed,  and  it 
was  adjndged  thattha  inbject  of  alienage,  nnder  our  national  compact,  vat  a  luitionai 
sobjei),  and  that  the  law  on  thi»  gnbject  which  prevailed  in  all  the  United  Btaiea,  be- 
came tie  cemmon  laiooftht  Unitrd  Slata.  when  the  nnion  oF  the  states  was  consnm- 
nuted ;  and  ihe  geneni  mle  above  aiatfd  is,  eonseqociitlj,  the  governing  principle  or 
common  law  of  the  United  Scatee,  and  not  of  Che  individasl  states  separately  cotuld- 
ei«d.  The  right  of  citizeiubip,  as  distinguished  from  Blienage,  is  a  national  right, 
character,  or  conditioii,  and  does  not  pertain  to  the  iodividnal  states  separately  coDsid- 
erad.  The  question  is  of  nMioaot,  and  not  individnal  sovereignty,  and  is  governed  by 
the  prindplee  of  Ihe  comnion  law  which  prevail  in  the  United  States,  and  became, 
imder  Ihe  constitnCion,  to  a  limited  extent,  a  system  of  natiooal  jtirispradence.  It  was 
sccordingly  held,  in  that  case,  that  the  complsinaQt,  who  was  bom  in  New  York,  of 
aJien  parents,  dnriog  their  temporary  sojourn  there,  and  letnmed  while  an  infant,  be- 
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zena  at  the  time  of  the  declaration  of  independence,  though 
bom  eleewhere,  and  deliberately  yielded  to  It  an  express  or  im- 
plied sanction,  they  became  parties  to  it,  and  are  tb  be  consid- 
ered as  natives ;  their  social  tie  being  coeval  with  the  existence 
of  the  nation.  If  a  person  was  born  here  before  oar  independ- 
ence, and  before  that  period  voluntarily  withdrew  into  other 
parts  of  the  British  dominions,  and  never  returned ;  yet  it  has 
been  held  that  his  allegiance  accrued  to  the  state  in  which,  he 
was  bom,  as  the  lawful  successor  of  the  king ;  ^id  that  he  was 
to  be  considered  a  subject  by  birth,  (a)  It  was  admitted 
'  40  that  this  'claim  of  the  state  to  the  allegiance  of  all  per- 
sons born  within  its  territories  prior  to  our  Revolution,  ■ 
might  subject  those  persons  who  adhere  to  their  former  sover- 
eign to  great  inconveniences  in  time  of  war,  when  two  oppos- 
ing sovereigns  claimed  their  allegiance  ;  and  under  the  peculiar 
circumstances  of  the  case,  it  was,  undoflbtedly,  a  very  strong 
application  of  the  common-law  doctrine  of  natural  and  per- 
petual allegiance  by  birth.  The  inference  to  be  drawn  from  the 
discussion  in  the  case  of  M'llvaine  v.  Coxe,  (b)  would  seem  to 
be  in  favor  of  the  morft  reasonable  doctrine  that  no  antenatus 
ever  owed  any  allegiance  to  the  United  States,  or  to  any  indi- 
vidual state,  provided  he  withdrew  himeelf  from  this  country 
before  the  establishment  of  our  independent  government,  and 
settled  under  the  ting's  allegiance  in  another  part  of  his  domin- 
ions, and  never  afterwards,  prior  to  the  treaty  of  peace,  returned 
and  settled  here.  The  United  States  did  not  exist  as  an  inde- 
pendent government  until  1776 ;  and  it  may  well  be  doubted 
whether  the  doctrine  of  allegiance  by  birth  be  applicable  to  the 
case  of  persons  who  did  not  reside  here  when  the  Revolution 
took  place,  and  did  not,  therefore,  either  by  election  or  tacit 


ing  the  Arst  yeax  of  hor  birth,  with  her  paranCa  to  their  native  coanCrj,  and  filwaj^ 
resided  there  afterwards,  wa«  a  citizen  of  the  United  States  by  birth.  Thia  was  the 
priociple  of  the  English  common  law  in  respect  to  all  persons  bora  within  the  king's 
atlegianc^B,  and  was  the  law  of  the  colonies,  and  became  the  law  of  each  and  all  of  the 
stales,  when  the  DeclaratioD  of  Independenco  was  made,  and  eontinaed  so  onCil  the 
establLsbment  of  theconstitncion  of  the  United  States,  when  the  whole  eitclusive  jnris- 
dietion  of  this  subject  of  ci^ienship  passed  to  the  United  States,  and  the  same  princi- 
ple has  Jhere  remained. 

(a)  Ainslie  v.  Martin,  9  Mass.  Rep.  454. 

(6)  2  Cranch,  280,    4  Ibid.  M9. 


.dr,yGoogIe 


LEC.  XXV.]  OF  THE  RIOHTS   OF  PERS0H9.  8 

assent,  become  members  of  the  newly  created  state.  The 
ground  of  the  decision  in  the  latter  case  was,  that  the  party  jo 
question  was  not  only  born  in  New  Jersey,  bat  remained  there 
as  an  inhabitant  until  the  4th  of  October,  1776,  when  the  legis- 
lature of  that  state  asserted  the  right  of  sovereignty,  and  the 
claim  of  allegiance  over  all  persons  then  abiding  within  its  juris- 
diction. By  remaining  there  after  the  declaration  of  independ- 
ence,  and  after  that  statute,  the  party  had  determined  his  right 
of  election  to  withdraw,  and  had,  by  his  presumed  consent,  be- 
come a  member  of  the  new  government,  and  was,  consequently, 
entitled  to  protection,  and  bound  to  allegiance.  The  doc- 
trine in  the  case  of  Respublica  v.  C/iap>nan,  (a)  goes  'also  *41 
to  deny  the  claim  of  allegiance,  In  the  case  of  a  person  who 
though  boin  here,  was  not  here,  and  assenting  to  our  new  gov- 
ernments, when  they  were  first  instituted.  The  language  of 
that  case  was,  that  allegiance  could  only  attech  upon  those  per- 
sons who  were  then,  inhabit  ants.  When  an  old  government  is 
dissolved,  and  a  new  one  formed,  "  all  the  writers  agree,"  said 
Ch.  J.  M'Kean,  "  that  none  are  subjects  of  the  adopted  govern- 
ment who  have  not  freely  assented  to  it."  The  same  principle 
was  declared  by  the  Supreme  Court  of  New  York,  in  Jackson 
v.  White,  (b)  and  it  was  held,  that  though  a  British  subject 
resided  here  as  a  freeholder  on  the  4th  of  July,  1776,  and  was 
abiding  hfere  on  the  16th  of  July,  1776,  when  the  convention  of 
the  state  asserted  the  right  of  sovereignty  and  the  claim  of  allegi- 
giance  over  all  such  persons,  yet,  that  under  the  circumstances, 
the  person  in  question  being  a  British  officer,  and  a  fe#  weeks 
thereafter  placed  on  his  parole,  and  in  December,  1776,  joining 
the  British  forces,  was  to  be  deemed  an  alien,  and  as  having 
never  changed  his  allegiance,  or  elected  to  become  a  party  to 
our  new  government.  The  doctrine  in  the  case  of  Ainslie  v. 
Martin  was  contrary,  also,  to  what  had  been  held  by  the  same 
court  in  the  cases  of  Gardner  v.  Ward  and  Kilham  v.  Ward,  (c) 
where  it  was  decided  that  persons  born  in  Massachusetts  before 
the  Revolution,  who  had  withdrawn  to  a  British  province  before 
onr  independence,  and  returned  during  the  war,  retained  their 


{h]  20  Johns.  Kep.  313. 
.  (cj  3  Mass.  Rep.  236,  iH,  noM. 
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citizenship,  while  the  same  persons,  had  they  lemaiaed  in  the 
Britiah  province  until  after  the  treaty  of  peace,  would  have  been 
British  anbjecta,  because  they  had  chosen  to  continue  their  fori 
mer  allegiance,  and  there  was  but  one  allegiance  before  the 
Revolution.  This  principle  was  asserted  by  the  same  court  in 
the  case  of  Phipps,  (a)  and  I  consider  it  to  be  the  true  and  sound 

law  on  the  subject.' 
•  42  '  To  create  allegiance  by  birth,  t^e  party  must  be  born, 
■not  only  within  the  territory,  but  within  the  allegiance  of 
the  government.  If  a  portion  of  the  country  be  taken  and  held 
by  conquest  in  war,  the  conqueror  acquires  the  rights  of  the 
conquered  as  to  its  dominion  and  government,  and  children  bom 
in  the  armies  of  a  state  while  abroad,  and  occupying  a  foreign 
country,  are  deemed  to  be  bom  in  the  allegiance  of  the  sover- 
eign to  whom  the  army  belongs.  (6)  It  is  equally  the  doctrine 
of  the  English  common  law,  that  during  such  hoetile  occupation 
of  a  territory,  if  the  parents  be  adhering  to  the  enemy  as  sub- 
jects de  facto,  their  children,  born  under  such  temporary  donun- 
ion,  are  not  born  tinder  the  allegiance  of  the  conquered,  (c) 

It  is  the  doctrine  of  the  Ehglish  law,  that  natural-born  subjects 
owe  an  allegiance,  which  is  intrinsic  and  perpetual,  and  which 
cannot  be  divested  by  any  act  of  their  own.  {d)     In  the  case  of 


(o)  9  Pick.  Bep.  39*,  note.  See,  also,  Dnpont  v.  Pepper,  Slate  Reports.  S.  C.  p.  6, 
S.  P-  In  Inglis  u.  The  Tniatees  of  Uie  Sailors'  Snug  Harbor,  3  Peters'a  U.  S.  Rep, 
99,  122,  1^,  it  was  ttiljndged,  that  the  rights  of  oioction  between  the  now  and  old  gov- 
eminent  did  exist  dC  the  Revolution,  in  1776,  to  all  the  inhabitanL<i ;  and.  that  Che  only 
difficalty  was,  as  to  the  time  and  as  to  the  evidence  of  the  elecdon,  so  as  te  deleimine 
the  qaestion  of  allegiance  and  alienism.  There  was  a  reasonable  time  allowed  te  elect 
to  remain  a  aHbject  of  Great  Britain,  or  to  beeome  a  citiien  of  the  Uniled  Slates.  Ibid. 
160. 

(i)  Vattel,  b.  1,  ch.  19,  Bee.  317 ;  b.  3,  ch.  1,1,  wc.  199. 

(c)  Calvin's  ease,  7  Co.  IS,  a.  Vanghan,  Ch.  J.,  in  Cmw  v.  Ramsey,  Vangh.  Bep. 
aei.  Djor'a  Rep.  9!4,  a.  pi.  !9.  An  alien,  iB.jt  Lord  Coke,  in  Calvin's  case,  is  a 
person  out  of  the  ligeance  of  ihe  king.  It  is  rot  extra  repnum,  nor  extra  tegtm,  but 
extra  ligfantiam.  To  make  a  stibject  born,  the  parents  must  be  under  the  actual  obe- 
dience of  the  king,  and  the  place  of  birth  be  within  the  king's  obedience  >a  wdl  as 
within  hia  dominions. 

(d)  Siorj's  case,  Dycr'a  Rep.  398,  b.  300,  b.  1  Blacks.  Com,  370,  371.  1  Halo's 
P.  C.  68.    Foster's  Crown  Law,  7,  B9,  183- 


1  Cal^  *.  Minhfidd,  30  Maine  B.  Sll. 
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Macdonedd,  who  was  tried  for  high  treason  in  1746,  before  Ijord 
Ch.  J.  Lee,  and  who,  though  born  in  Bngland,  had  been  edu- 
cated in  France,  and  spent  his  riper  yeara  there ;  his  counsel 
spolie  against  the  doctrine  of  natural  allegiance  as  slavish, 
and  repngnfint  to  the  [sinciples  of  their  *  B«volution.  '43 
The  court,  however, -said,  that  it  had  never  been  doubted 
that  a  subject  born,  taking  a  commiasioa  from  a  foreign  prince, 
and  committing  high  treason,  was  liable  to  be  punished  as  a  sub- 
ject for  that  treason.  They  held,  that  it  was  not  in  the  power 
of  any  pivate  subject  to  shake  off  his  alle^ance  and  transfer  it 
to  a  foreign  prince ;  nor  was  it  in  the  power  of  any  foreign 
prince,  by  naturalizing  or  employing  a  subject  of  Great  Britain, 
to  dissolve  the  bond  of  allegiance  between  that  subject  and  the 
crown,  (a)  Entering  into  foreign  service,  without  the  consent 
of  tBe  sovereign,  or  refusing  to  leave  such  service,  when  re- 
quired by  proclamation,  is  held  to  be  a  misdemeanor  at  common 
law.  {b) 

It  has  been  a  question,  frequently  and  gravely  argued,  both  by 
theoretical  writers  and  in  forensic  discussions,  whether  the  Eng- 
Ush  doctrine  of  perpetual  allegiance  applies  in  its  full  extent  to 
this  country.  The  writers  on  public  law  have  spoken  rather 
loosely,  but  generally  in  favor  of  the  right  of  a  subject  to  emi- 
grate and  abandon  hla  native  country,  unless  there  be  some 
positive  restraint  by  law,  or  be  is  at  the  time  in  possession  of  a 
public  trusty  or  unless  his  country  be  in  distress  or  in  war,  and 
stands  in  need  of  his  assistance,  (c)  Cicero  regarded  it  as 
one  of  the  firmest  foundations  of  Roman  *  liberty,  that  the  '  44 
Roman  citizen  had  the  privilege  to  stay  or  renounce  bis 
residence  in  the  state  at  pleasure,  [d)  The  principle  which  has 
• — — - — -. _" 

(a)  Foltr'g  Crown  Law,  59. 

(b)  I  Easfe  P.  C,  Bl.  I  Hawk.  P.  C.  b.  1,  ch.  S3,  «ec.  3.  On  the  16th  of.Qctober, 
1807,  Ibo  king  of  England  declared,  bj  proclamation,  that  Che  kingdom  was  meaaced 
and  endaDgcred,  and  he  recalled  from  foreign  service  all  geamen  and  seafaring  men, 
who  were  natonl-born  snbjectB,  and  ordered  them  lo  withdraw  themselres,  nod  reCnm 
home,  on  pain  of  being  proceeded  against  for  contempt.  It  was  fiutber  declared,  Ihat 
DO  foreign  Icttcra  of  natural]  uttioa  could,  io  aaj  manner,  dirost  bia  natanl-bom  eub- 
jects  of  their  allegiance,  or  alter  their  du^  to  their  lawful  sovereign. 

(c)  Orotias,  b,  S,  ch.  5,  sec  24.  Faff.  Droit  des  Qeni.  Ur.  8,  cb.  11,  sec.  3,3. 
Bynk.  Q.  J.  Pub.  cb.  22.  Vattel,  b.  V,  ch.  19,  aec.  218,  223,  224,  225.  1  Wjckefort 
L'EmbltH.  IIT,  119. 
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been  dectared  in  some  of  our  state  constitationB,  that  the  citi- 
zens have  a  natural  and  inherent  right  to  emigrate,  goes  far 
towards  a  renunciation  of  the  doctrine  of  the  English  common 
law,  as  being  repugnant  to  the  natural  liberty  of  mankind,  pro- 
vided  we  are  to  consider  emigration  and  expatriation  as  words 
intended  in  those  cases  to  be  of  synonymous  import.  But  the 
allegiance  of  our  citizens  is  due,  not  only  to  the  local  govern- 
ment under  which  they  reside,  but  primtuily  to.the  gpse^ment 
of  the  United  States  ;  and  the  doctrine  ofnnal  and  absolute  ex- 
p^STauon  requires  to  be  defined  with  precision,  and  to  be  sub- 
jected to  certain  established  limitations,  before  it  can  be  admit- 
ted into  our  jurisprudence  as  a  safe  and  practicable  principle,  or 
laid  down  broadly  as  a  wise  and  salutary  rule  of  national  policy. 
The  question  has  been  frequently  discussed  in  the  courts  of  Uie 
United  8tates,  bntit  remains  to  be  definitively  settled  by  judicial 
decision,  (a) 

A  review  of  those  discussions  cannot  be  aninstructive. 

In  the  case  of  Talbot  v.  Janson,  (6)  the  doctrine  was  brought 
before  the  Supreme  Court  of  the  United  StAtes,  in  1795.  It 
was  contended,  on  one  side,  that  the  abstract. right  of  individu- 
als to  withdraw  from  the  society  of  which  tbey  wer^  members, 


Jvudamaita  Jirmimma  noalTa  llbalaia,  aai  qaemque  jurii  el  raiiuadi  et  dimittmdi  eue 
dtmtiniim,  Ont.  pro  L.  C.  Balbo,  ch,  13.  Id  the  treat;  l)«tneeii  the  United  States 
and  Saxony,  in  1846,  it  WM  declared  that  everj  kind  of  Avit  d'Aabaine,  droit  dt  re- 
tmiti,  and  droit  dc  detraction,  or  tax  on  emigwtion,  was  abolishod  betwoon  Uie  con- 
tracting- parties  and  their  subjects. 

(a)  la  iho  case  of  The  State  v.  Hant,  in  South  Carolina,  in  1835,  (3  Hill's  S.  C. 
.'   Kep.  1,)  the  eubject  of  allegiance,  and  to  vrbom  due  under  the  coostitutJon  of  the      ' 
;    United  States,  was  profouadl;  discussed,  and  it  was  declared  bj  a  majoriij  of  Ih^ 
■ '     conn  of  appeals,  that  the  citizens  owed  all«Eianco  to  dm  United  States,  and  snbordi-      . 
A.  DBtel;  to  the  state  noder  n-hich  the;  lived ;  that  allegiaQce  was  Qot  now  used  in  the 
/      feudal  sense,  arising-  out  of  the  doctrine  of  tenure,  and  that  we  owed  allegiance  or  obe- 
'       dienco  to  both  governments,  to  the  extent  of  the  constitutional  powers  eitisting  in  each. 
(         Thecourtlield,  that  an  oath  prescribed  by  aa  act  of  the  legislatnro  of  December,  1833, 
j         to  be  taken  b;  erery  militia  officer,  that  be  shoald  be  faiik/ul,  and  true  aUegiaiife  beu 
I  io  the  state  of  Sonth  Carolina,  was  onconslilu^ona]  and  void,  as  being  inconsistent 

i         with  the  allegiance  of  Che  dtJieDa  to  the  federal  Bovemment    The  court  consoqnentlj 
\         condemned  the  ordinance  of  the  convention  of  Sonib  Carolina  of  November,  1832,  as 
\       containiog  unsonnd  and  heretical  doctrine,  wiien  it  declared  that  the  allegiance  of  the 
v     cidzens  was  duo  to  the  state,  and  obtdiaict  only,  and  not  allegiaoce,  conld  be  dae  to 
any  other  delegated  power.  ' 

{b)  a  Dallas,  133. 
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was  antecedent  and  superior  to  the  law  of  society,  and  recog- 
nized by  the  best  writers  on  public  law,  and  by  the  usage  of 
nations ;  that  the  law  of  allegiance  wiis  derived  ftom  the  feudal 
system,  by  which  men  were  chained  to  the  soil  on  which  they 
were  born,  and  converted  from  free  citizens,  to  be  the  vas- 
sals of  a  lord  or  enperioi ;  that  this  country  *  was  colonized  '  45 
and  settled  upon  the  doctrine  of  the  right  of  emigration  ; 
and  the  right  wils  incontestible  if  exercised  in  due  conforniity 
with  the  moral  and  social  obligations ;  that  the  power  assumed 
by  the«govemment  of  the  United  States  of  naturalizing  aliens, 
by  an  oath  of  allegiance  to  this  country,  after  a  temporary  resi- 
dence, virtually  implies  that  our  citizens  may  become  subjects 
of  a  foreign  power  by  the  same  means. 

The  counsel  on  the  other  side  conceded,  that  birth  gave  no 
property  in  the  man,  and  that  upon  the  principles  of  the  Ameri- 
can government,  he  might  leave  his  country  when  he  pleased, 
provided  it  was  done  bona  fide,  and  with  good  cause,  and  under 
the  regulations  prescribed  by  law ;  and  that  he  actually  took  up 
his  residence  in  another  country,  under  an  open  and  avowed 
declaration  of  hia  intention  to  settle  there.  This  was  required 
by  the  n)ost  authoritative  writers  on  the  law  of  nations ;  and 
Heineccius,  in  particular,  required  that  the  emigltint  should  de- 
part with  the  design  to  expatriate,  and  actually  join  himself  to 
anotlier  state  ;  that  though  all  this  be  done,  it  only  proved  that 
a  man  might  be  entitled  to  the  right  of  citizenship  in  two  coun- 
tries ;  and  proving  that  he  had  been  received  by  one  country, 
did  not  prove  that  his  own  country  had  sunendered  liim  ;  that 
the  locomotive  right  iinally  depended  upon  the  consent  of  the 
government ;  and  the  power  of  regulating  emigration  was  an 
incident  to  the  power  of  regulating  naturalization  and  was 
vested  exclusively  in  congress ;  and  until  they  had  prescribed 
the  mode  and  terms,  the  character  and  the  allegiance  of  the  cit^ 
izen  continued. 

The  judges  of  the  Supreme  Court  felt  and  discovered  much 
embarrassment  in  the  consideration  of  this  delicate  and  difficult 
question,  and  they  gave  no  definite  opinion  upon  it.  One 
of  them  (a)   observed,  that  admitting  the  intention  of  expatri- 
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*  46  ation  had  been  legally  declared,  it  waa  necessary,  "  that  it 
should  have  been  carried  into  effect,  and  that  the  party 
shonld  have  actually  become  a  subject  of  the  foreign  govern- 
ment ;  that  the  cause  of  removal  must  be  lawful,  otherwiae  the 
emigrant  acta  contrary  to  his  duty ;  that  though  the  legislature 
of  a  particular  state  should,  by  law,  specify  the  lawful  cause  of 
expatriation,  and  prescribe  the  manner  in  which  it  might  be 
effected,  the  emigration  could  only  affect  the  local  allegiance  of 
the  party,  and  not  draw  after  it  a  renunciation  of  the  higher 
alle^ance  due  to  the  United  States;  and  that  an  act  of  congress 
was  requisite  to  remove  doubts,  and  furnish  a  rule  of  civil  con- 
duct on  thia  very  interesting  subject  of  expatriation.  Another 
of  the  judges  (a)  admitted  the  right  of  individual  emigration  to 
be  recognized  by  moat  of  the  nations  of  the  world,  and  that  it 
was  a  right  to  be  exercised  in  subordination  to  the  public  inter- 
eat  and  aafety,  and  ought  to  be  under  the  regulation  of  law ; 
that  it  ought  not  to  be  exercised  according  to  a  man's  will  and 
pleasure,  without  any  reatraint ;  that  every  'man  is  entitled  to 
claim  rights  and  protection  in  society,  and  he  is,  in  his  turn, 
nndei  a  solemn  obligation  to  discharge  hia  duty  ;  and  no  man 
ought  to  be  permitted  to  abandon  society,  and  leave  his  social 
and  political  obligations  unperformed.  Though  a  person  may 
become  naturalized  abroad,  yet  if  he  has  not  been  legaUy  dis- 
charged of  his  allegiance  at  home,  it  will  remain,  notwithstand- 
ing the  party  may  have  placed  himself  in  diflicalty,  by  double 
and  conflicting  claims  of  allegiance. 

The  majority  of  the  Supreme  Court  gave  no  opinion  upon  the 
question  ;  but  the  inference  from  the  discussion  would  aeem  to 
be,  that  a.  citizen  could  not  divest  himself  of  his  allegiance,  ex- 
cept under  the  sanction  of  a  law  of  the  United  States ;  and  that  _ 
until  some  legislative  regulations  on  the  subject  were  prescribed, 

the  rule  of  the  common  law  must  prevail 
* 47  'In  1797,  the  same  question  waa  brought  before  the 
Circuit  Court  of  the  United  States  for  the  district  of  Con- 
necticut, in  the  case  of  Isaac  Williams,  (6)  and  Ch.  J.  Ellsworth 
ruled,  that  the  common  law  of  this  country  remained.aa  it  was 
before  the  Revolution.     The  compact  between  the  community 


{b)  Cited  in  S  Cnuch,  S3,  oote. 
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and  its  members  waa,  that  the  community  should  protect  its 
members,  and  that  the  members  ahould  at  all  times  be  obedient 
to  the  laws  of  the  community,  and  faithful  to  its  defence.  ,  No 
member  could  dissolve  the  compact  without  the  consent  or  de- 
fault of  the  community,  and  there  had  been  no  consent  or  default 
on  the  part  of  the  United  States.  ".No  visionary  writer  carried 
the  principle  to  the  extent  that  a  citizen  mighty  at  any  and  all 
times,  renounce  his  own,  and  join  himself  to  a  foreign  country ; 
and  no  inference  or  consentr  could  be  drawn,  from  the  act  of  the 
government  in  the  naturalization  of  foreigners,  as  we  did  not 
inquire  into  the  previous  relations  of  the  party,  and  if  he  embar- 
rasses himself  by  contracting  contradictory  DbUgationn,  it  was 
his  own  folly  or  his  fault." 

This  same  subject  waa  again  brought  before  the  Supreme 
Court  in  the  case  of  Murray  v.  The  Charming^  Betsy,  in  the 
year  1804.  (a)  It  was  insisted,  upon  the  argument,  that  the 
right  of  expatriation  did  exist,  and  was  admitted  by  all  the  wri- 
ters upon  general  law,  but  that  its  exercise  must  be  accompan- 
ied by  three  circumstances,  viz :  fitness  in  point  of  time,  fairness 
of  intent,  and  publicity  of  the  act.  The  court  however,  in  giv- 
ing their  opinion,  avoided  any  decision  of  this  great  and  litigated 
point,  by  observingi  that  "  whether  a  person  born  within  the 
United  States,  or  becoming  a  citizen  according  to  the  estab- 
lished laws  of  the  country,  can  divest  himself  absolutely  of  that 
character,  otherwise  than  in  such  manner  as  may  be  prescribed 
by  law,  is  a  question  which  it  was  not  necessary  to  decide. 
Afterwards,  in  the  Circuit  •  Court  of  the  United  States,  *  48 
at  Philadelphia,  (b)  Judge  Washington  observed,  that  he 
did  not  mean  to  moot  the  question  of  expatriation,  founded  on 
the  self-will  of  a  citizen,  because  it  was  beside  the  case  before 
the  court;  but  that  he  could  not  admit  that  a  citizen  of  the 
United  States  could  throw  off  his  allegiance,  to  his  country 
without  some  law  authorizing  him  to  do  so.  This  was  the  doc- 
trine declared' also  by  the  chief  justice*  of  Massachusetts,  (c) 
The  question  arose  again  before  the  Supreme   Court  of  the 


(a)  a  Cwoch,  64. 

\b)  United  States  v.  Gillies,  1  Petera's  C.  C.  Rep.  ISS. 
,    \c)  sMass.  Bep.  461. 
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United  States,  in  Febrnary,  1822,  in  the  case  of  Tlie  SaaHssima 
Trimdad,  (a)  and  it  was  BuiTered  to  tetnain  in  the  same  state  of 
uncertainty.  The  counsel  on  the  one  side  insisted  that  the 
party  had  ceased  to  be  a  citizen  of  the  United  States,  and  had 
expatriated  himself^  and  become  a  citizen  of  Beunos  Ayres,  by 
the  only  means  in  hia  power,  an  actual  residence  in  that  coun- 
try, with  a  declaration  of  his  intention  to  that  effect.  The 
counsel  on  the  other  side  admitted,  that  men  may  remove  &om 
their  own  country  XR  oider  to  better  their  condition,  but  it  must 
be  done  for  good  cause,  and  without  any  fraudulent  intent; 
and  that  the  slavish  principle  of  perpetual  allegiance  growing 
out  of  the  feudal  system,  and  the  fanciful  idea  that  a  man  was 
authorized  to  change  his  country  and  his  allegiance  at  bis  own 
will  and  pleasure,  were  equally  removed  &om  the  truth.  11&. 
Justice  Story,  in  delivering  the  opinion  of  the  court,  waived  the 
decision  of  the  question,  by  observing  that  the  court  gave  no 
opinion  whether  a  citizen,  independent  of  any  le^alative  act  to 
that  effect,  could  throw  off  his  own  allegiance  to  his  native 
country ;  that  it  was  perfectly  clear  it  could  not  be  done  with- 
out a  bonajide  change  of  domicil,  under  circumstances  of  good 
faith ;  and  that  it  would  be  sufficient  to  ascertain  Che  precise 
nature  and  limits  of  this  doctrine  of  expatriation,  when  it  should 

become  a  leading  point  for  the  judgment  of  the  court. 
•  49        •  From  this  historical  review  of  the  principal  discDSsions 

in  the  federal  courts  on  this  interesting  subject  in  Ameri- 
can juriaprudence,  the  better  opinion  would  seem  to  be,  that  a 
citizen  cannot  renounce  his  allegiance  to  the  United  States 
without  the  permission  of  government,  to  be  declared  by  law ; 
and  that,  as  there  is  no  existing  legislative  regulation  on  the 
case,  the  rule  of  the  English  common  law  remains  unaltered,  {b) 


(a)  7  WhaatoB,  288. 

(6)  This  mle  was  admilfcd  in  Inglis  b.  the  Trustees  of  the  Soilori'  Snug  Harbor, 
3  Pctcrs's  U.  S.  Bcp.  99,  and  ex})rcsslj  declared  in  Shanks  v.  Dupont,  Ibid.  242,  whore 
it  was  held,  by  the  Supreme  Court  of  the  United  States,  that  the  marriage  of  a  feme 
toU  nith  an  alien  produced  no  dissolution  of  her  nattvo  allegiance;  '  and  that  it  was 
the  general  doeninc  chat  no  person  conid,  by  any  net  of  their  o\m,  wichaut  (he  con- 
sent of  the  government,  pat  off  their  allegiance  and  become  aliens.    The  Court  of 

-.e  with  him  in  a  fotelgn  country.    Beck 
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There  is,  however,  some  relaxation  of  the  old  and  stern  rule 
of  the  common  law,  required  and  admitted  under  the  liberal  in- 
fluence of  commerce.  Though  a  natural-born  subject  cannot 
throw  off  hia  allegiance,  and  is  always  amenable  for  criminal 
acts  against  his  native  country,  yet  for  commercial  purposes  he 
may  acquire  the  rights  of  a  citizen  of  another  country,  and 
the  place  of  domicil  determines  the  character  of  a  party  as  to 
trade,  (a)  Thus,  in  the  case  of  Scot  v.  Schawartz,(b)  it  was  de- 
cided, in  the  exchequer,  13  Geo.  II.,  that  a  residence  in  Russia 
gave  the  English  mariners  of  a  Russian  ship  the  character  of 
Russian  mariners,  within  the  meaning  of  the  British  navigation 
act.  And  in  the  case  of  Wilson  v.  Marryat,  (c)  it  was  decided 
by  the  court  of  K.  B.,  that  a  natural-bom  British  subject  might 
acqnire  the  character,  and  be  entitled  to  the  privileges  of  an 
American  citizen,  for  commercial  purposes.  So,  an  American 
citizen  may  obtain  a  foreign  domicil,  which  will  impress 
upon  him  a  national  character  'for  commercial  purposes,  '50 
in  like  manner  as  if  he  were  a  subject  of  the  government 
under  which  he  resided ;  and  yet  without  losing  on  that  account 
his  original  character,  or  ceasing  to  be  bound  by  the  allegiance 
due  to  the  country  of  his  birth,  {dj  The  subject  who  emigrates 
bona  fide,  and  procures  a  foreign  naturalization,  may  entangle 
himself  in  difficulties,  and  in  a  conflict  of  duties,  as  Lord  Hale 
observed ;  (e)  but  it  is  only  ie  very  few  cases  that  the  municipal 


Appe*l«  of  EentDck}',  in  Alsbeny  v.  Hawkins,  9  Duns'g  Rep.  178,  so  late  aa  1839,  did 
iDdeed  comider  expatriation  a  practical  and  nindamentiil  American  doctrine,  and  ihat, 
if  Ihtrt  Ife  no  tiatiita  regulation  on  th»  nJijai,  a  citizen  ma^,  in  good  &ith,  abjure  his 
conntry,  and  lliat  tbe  assent  of  the  goTennnent  was  to  be  preanmed,  and  fae  be  deemed 
denationalized.  Bat  from  the  cases  alreadj  referred  to,  the  weight  of  American  aa- 
thoritj  is  in  favor  of  the  opposite  doctrine,  and  which  is  fonndtd,  as  I  apprehend, 
npon  tbe  most  safe  and  pntcticabte  principles.  The  naturalization  laws  of  the  United 
StaKs  are,  howerer,  incotisiiitent  with  this  general  doctrine,  for  tbej  require  &«  alien 
who  ie  10  be  natuialiied  to  abjure  bia  former  allegiance,  without  requiring  an;  evidence 
that  his  natire  sovereigin  lias  released  it. 

(o)  See  vol.  i.  pp.  74-TS. 

\b)  ConiTn's  Hep.  677. 

(e)  8  Term  Rep.  31.     I  Bos.  &  PqIL  130,  S.  C. 

(tf)  United  Stales  v.  Gillies,  I  Petera's  C.  C.  Bep.  199.  Mnrrajr  v.  The  Schooner 
Charming  Betsy,  2  Cianch,  64.  By  the  original  Magna  Charta,  granted  by  king 
John,  art  33,  it  was  declared,  Ut  liotta  untcuijuc  airt  dt  regno  it  rtdirt  ra&a  Jide  Dom- 
ru  ngit.      \^idii  tupra,  p.  33. 

(e)  1  Hale's  F.  C.  68. 
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lawB  would  affect  him.  If  there  should  be  war  between  his 
parent  state  and  the  one  to  whidi  he  has  attached  himself,  he 
must  not  arm  himself  against  the  parent  state ;  and  if  he  be 
recalled  by  his  native  government,  he  must  return,  or  incur  4Jie 
pain  and  penalties  of  a  contempt.  Under  these  disabilities,  aU 
the  civilized  nations  of  Europe  adopt  (each  according  to  its 
own  laws)  the  natoral-bom  subjects  of  other  countries. 

The  French  law  will  not  allow  a  natural-born  subject  of 
France  to  bear  arms,  in  the  time  of  war,  in  the  service  of  a  for- 
eign power,  against  Francfe ;  and  yet,  subject  to  that  limitation, 
every  Frenchman  is  free  to  abdicate  bis  coontry.  (a) 

(3.)  An  alien  is  a  person  born  out  of  the  jurisdiction  and 
allegiance  of  the  United  States.  There  are  some  exceptions, 
however,  to  this  rule,  by  the  ancient  English  law,  as  in  the  case 
of  the  children  of  public  miniatera  abroad,  (provided  their  wives 
be  English  women,)  for  they  owe  not  even  a  local  allegiance  to 
any  foreign  power,  (ft)  So,  also,  it  is  said,  that  in  every  case, 
the  children  bom  abroad,  of  English  parents,  were  capable,  at 
common  law,  of  inheriting  as  natives,  if  the  father  went  and 
continued  abroad  in  the  character  of  an  Englishman, 
•  51  '  with  the  approbation  of  the  sovereign,  (c)  The  statute 
of  25  Edw.  IIL  stat.  3,  appears  to  have  been  made  to 
remove  doubts  as  to  the  certainty  of  the  common  law  on  this 
subject ;  and  it  declared  that  children  thereafter  bom  without 
the  ligeance  of  the  ^g,  whose  father  and  mother,  at  the  time 
of  their  birth,  were  natives,  should  be  entitled  to  the  privileges 
of  native  subjects,  except  the  children  of  mothers  who  should 


{a]  Polhicr'a  Traill  da  Droit  de  Propri^tfe,  No.  9*.  Code  Napoleon,  Nob.  17,  ai. 
Toulticr,  Droit  civil  rranyaia,  Kim.  i.  No.  266.  By  a  decree  of  the  Emperor  of  Ans- 
tria,  of  March  24th,  1S3S,  Aastrian  subjects,  leaving  the  Anetrian  dominions  withont 
permission  of  the  magistrates  and  release  of  Augtriaa  citiaenship,  and  wjili  an  inten- 
tion ncTcr  to  retnm,  become  uidatc/ul  emigninla,  and  lose  all  their  civil  and  political 
rights  at  borne.  Accepting  foreign  cilizenship.  or  entering  into  forei^  service  without 
leave,  are  decisive  proofs  of  sach  intention.  EncyclQ.  Amer.,  tit.  Emigration.  This 
is  anderstood  lo  be  the  conseqaenca  attached  by  the  law  in  Franca  to  Frenchmen  eU' 
tering  foreign  service  withoDt  leave.  They  lose  their  Dattonality,  or  civil  and  political 
righli  as  rrenchmen.  In  the 'case  of  the  United  Stales  v.  Wyngall,  5  Hill,  N.  Y.  Rep. 
16,  it  was  hold  to  be  lawfiil  to  «nlist  aliens  into  the  army  of  tlm  Uoilod  Stales,  and  the 
contract  would  be  valid. 

(i)  Calviu's  case,  7  Co.  18,  a. 

(c)  Hyde  V.  Hill,  Cm.  Eliz.  3.    Bro.  Abr.  at.  DisMUt,  pi.  47,  tit  DeninD,  pL  U. 


• 
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pas3  the  sea  without  leave  of  their  husbands.  The  statute  of  _ 
7  Anne,  ch.  5,  was  to  the  same  general  effect;  but  the  statute 
of  4  Geo.  IL  ch.  31,  required  ouly  that  the  father  should  be  a 
natoral-boni  subject  at  the  birth  of  the  child,  aud  it  applied  to  all 
children  then  bom,  or  thereafter  to  be  bocD.  Under  these  stat- 
utes it  has  been  held,  (a)  that  to  entitle  a  child  bom  abroad  to 
the  rights  of  an  English  natoral-bom  subject,  the  father  must  be 
an  English  subject ;  and  if  the  father  be  an  alien,  the  child  can^ 
not  inherit  to  the  mother,  though  she  was  bora  under  the  king's 
allegiance. 

The  act  of  congress  of  the  14th  of  April,  1803,  establishing  a 
uniform  role  of  naturalization,  affects  the  issue  of  two  classes  of 
persons:  (1.)  By  the  4th  section  it  was  declared  that  "  the  chil- 
dren of  persons  duly  naturalized  under  any  of  the  laws  of  the 
United  States,  or  who,  previous  to  the  passing  of  any  law  on 
that  subject  by  the  government  of  the  United  States,  may  have 
become  citizens  of  any  one  of  the  states,  under  the  laws  thereof, 
being  under  the  age  of  twenty-one  years  at  the  time  of  their 
parents  being  so  naturalized,  or  admitted  to  the  rights  of  citizen- 
ship, shall,  if  dwelling  in  the  United  States,  be  considered  as 
citizens  of  the  United  States."  This  provision  appears  to  ap- 
ply only  to  the  children  of  persons  naturalized,  or  specially  ad- 
mitted to  citizenship ;  and  there  is  color  for  the  construction, 
that  it  may  have  been  intended  to  be  prospective,  and  to 
apply  as  well  to  the  case  of  'persona  thereafter  to  be  *52 
naturalized,  as  to  who  had  previously  been  naturalized,  (fr) 
It*  applies  to  all  the  children  of  ■'  persons  duly  naturalized," 
under  the  restrictions  of  residence  and  minority,  at  the  time 
of  the  natnralization  of  the  parent  The  act  applies  to  the 
children  of  persons  duly  naturalized,  but  does  not  explicitly 
state  whether  it  was  intended  to  apply  only  to  the  case  where 
both  parents  were  duly  naturalized,  or  whether  it  would  be 
sufficient  for  one  of  them  only  to  be  naturalized,  in  order  to 

(a)  Doe  D.  Jonea,  4  Tenn  Rep.  300. 

{h)  The  provirioD  bas  been  aince  adjndged  to  be  prospective.  West  v.  Wcct,  8 
P«ige'g  Rep.  433.  It  was  nbo  adjudged,  in  Peck  o.  TooBg,  26  Wendell's  Rep.  ais, 
that  an  infant  child  oF  n  perRon  who  became  a'dtizonoTQietrnited  Stales  in  1TT6,  and 
alwaj^  remained  sach,  tau  a  dtixen  thoogb  born  abroad,  and  continned  abroad,  Mid 
an  infant  nnlil  after  the  peace  of  17S3,  and  married  abroad  tiler  1783,  and  under 
cotertnre  nntil  1S3S,  and  thongh  he  never  came  to  [his  conntrj  nntil  1S30. 
vol..  n.  ! 


.dr,yGoogIe 


,   14  OF  THE  RIGBTS  OP  PEBSONB.  [PAET  I\'. 

confer,  as  of  conrse,  the  rights  of  citizens  apon  the  resident 
children,  being  under  a.ge.  Perhaps  it  would  be  sufficient  for 
the  father  only  to  be  naturaiized ;  for  in  the  supplementary  act 
-  of  the  36th  of  March,  1604,  it  was  declared  that  if  any  alien, 
who  should  have  complied  with  the  preliminary  steps  made 
reqaisite  by  the  act  of  1802,  dies  before  he  is  actually  natoial' 
ized,  his  vndoto  and  children  shall  be  considered  ae  citizens. 
This  provision  shows,  that  the  naturalizatioa  of  the  father  was 
to  have  the  efficient  force  of  conferring  the  right  on  his  children ; 
and  it  is  worthy  of  notice,  that  this  last  act  speaks  of  children 
at  large,  without  any  aUueion  to  residence  or  minority ;  and  yet, 
as  the  two  acts  are  intimately  connected,  and  make  but  one  sys- 
tem, the  last  act  is  to  be  construed  with  reference  to  the  prior 
one,  according  to  the  doctrine  of  the  case  of  Ex  parte  Overing- 
ion.  (a)  (3.)  By  a  subseqaent  part  of  the  same  4th  section,  it 
is  declared,  that  *'  the  children  of  persons  who  now  are,  or  have 
been  citizens  of  the  United  States,  shall,  though  bom  out  of  the 
limits  and  jurisdiction  of  the  United  States,  be  considered  as 
citizens  of  the  United  States ;  provided  that  the  right  of  citizen- 
ship shall  not  descend  to  persons  whose  fathers  have  never 
resided  within  the  United  States."  This  clause  is  ceriainly  not 
prospective  in  its  operation,  whatever  may  be  tiie  just  copstiiic- 
tion  of  the  one  preceding  it.     It  applied  only  to  the  children  of 

persons  who  then  were  or  had  been  citizens ;  and  conse- 
'  53    qnently  the  benefit  *  of  this  provision  narrows  rapidly  by 

the  lapse  of  time,  and  the  period  will  soon  arrive  when 
there  will  be  no  statutory  regulation  for  the  benefit  of  children 
born  abroad,  of  American  parents,  and  they  will  be  obliged  to 
resort  for  aid  to  the  dormant  and  doubtful  principleo  of  the  Eng- 
lish common  law.  The  proviso  annexed  to  this  last  provision 
seems  to  remove  the  doubt  arising  trom  the  generality  of  the 
preceding  sentence,  and  which  was  whether  the  act  intended  by 
the  words,  "  children  of  persons,"  both  the  father  and  mother,  in 
imitation  of  the  statute  of  25  Edw,  IIL,  or  the  father  only,  ac- 
cording to  the  more  liberal  declaration  of  the  statute  of  4  Geo. 
II.  The  provision  also  differs  &om  the  preceding  one,  in  being 
without  any  restriction  as  to  the  age  or  residence  of  the  child ; 

(d)  SBIoneT'BBep.  3T1. 
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and  it  appears  to  have  been  intended  for  the  case  of  the  children 
of  natnrai-bom  citizens,  or  of  citizenB  who  were  original  actors  * 
in  oar  Bevolntion,  and  therefore  it  was  more  comprehensive  and 
more 'liberal  in  their  favor.  Bnt  the  whole  statute  provision  is 
remarkably  loose  and  vague  in  its  terms,  and  it  is  lamentably 
defective,  in  being  confined  to  the  case  of  children  or  parents 
vbo  were  citizens  in  1803,  or  had  been  so  previously.  The  for- 
nm  act  of  29th  January,  1795,  was  not  so ;  for  it  declared  gen- 
erally,  that  "  the  children  of  citizens  of  the  United  States,  bom 
out  of  the  limits  and  jurisdiction  of  the  United  States,  shall  be 
considered  as  citizens  of  the  United  States."  And  when  we 
consider  the  nniversal  propensity  to  travel,  the  liberal  intercourse 
between  nations,  the  extent  of  commercial  enterprise,  and  the 
genius  and  spirit  of  onr  municipal  institutions,  it  is  quite  sur- 
prising that  the  rights  of  the  children  of  American  citizens  born 
abroad,  should,  by  the  existing  act  of  1803,  be  left  so  precarious, 
and  so  far  inferior  in  the  security  which  has  been  given  under 
like  circnmstances,  by  the  English  statutes.^ 

We  proceed  next  to  consider  the  disabilities,  rights,  and  du- 
ties of  aliens. 
U'/i  VA  An  alien  cannot  acquire  a  titie  to  real  [nuperty  by  descent,  or 
'f'  created  by  other  mere  operation  of  law.  The  law  guas  nihil 
'■>*^  fmsb-Of  never  casts  the  freehold  upon  an  alien  heir  who  cannot 
■  ',  *  keep  it  This  is  a  well  settled  rule  of  the  common 
"■  •  law.  (a)     The  right  to  real  estate  by  descent  is  governed    *  54 

by  the  municipal  law  of  the  individual  states,  (b)  Nor  can 
an  alien  take  as  tenant  by  the  curtesy  or  in  dower,  (c)     It  is 


(a)  Colvin'a  ouo,  7  Co.  Sf,  a.  I  Vent  Bep.  4lT.'  Jackson  d.  Lnan,  3  Johns.  CiS. 
109.    Hant  p.  Womicke,  Hardin's  Kentncty  Rep-  61. 

(b)  Lynch  v.  Claifee,  1  Snudlbrd's  Ch.  Bep.  SSS. 

(c)  See  Infia,  vol.  iv.  pp,  30, 38.  Bj  statate  of  7  and  8  Victoria,  c.  6fl,  foreign 
women  married  to  British  subjects  became  thereby  naturalized. 

1  B7  the  act  of  Febmuy  10,  1B5E,  pertons  bBretofore  hain  or  hereafter  to  be  bom  oat  of 
the  limits  and  jarlsdiction  of  the  United  States,  irbose  btben  were  or  shall  be  at  the  Uma 
of  thefr  birtti  oilizena  of  tliis  country,  shall  be  deemed  and  ere  declared  to  be  oitiiaDS  of 
'tbe  United  States.  But  the  rights  of  oilizanship  shall  not  descend  to  persons  vhose  fathan 
never  resided'ia  the  United  States. 

By  tbe  same  act,  a  woman  who  might  be  natnraUzed  under  the  existing  lawa,  and  who 
is  or  shall  be  married  to  a  citUen  of  the  United  States,  sbsU  be  deemed  a  eltUen.   10  U.  S. 
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understood  to  be  the  general  rule,  that  even  a  natoral-born  enb- 
ject  cannot  take  by  representation  fiom  an  alien,  because  the 
alien  has  no  inheritable  blood  through  which  a  title  can  be  de- 
duced, (a)  K  an  alien  purchase  land,  or  if  land  be  derived  to 
bim,  the  general  rule  is,  that  in  these  cases  he  may  take  and 
hold,  luitil  an  inquest  of  office  has  been  had;  but  upon  his  death, 
the  land  would  instantly  and  of  necessity,  (as  the  freehold  can- 
not be  kept  in  abeyance,)  without  any  inquest  of  office,  escheat 
end  vest  in  the  state,  because  he  ia  incompetent  to  transmit  by 
hereditary  descent.  (6)  if  an  alien,  according  to  a  case  put  by 
Lord  Coke,(c)  airives  in  En^and,  and  hath  two  sons  born 
there,  they  are,  of  course,  natural-bom  snl^ects ;  and  if  one  of 
them  purchases  land  and  dies  without  issue,  his  brother  cannot 
inherit  as  his  heir,  because  he  must  deduce  his  title  by  descent, 
through  his  father,  who  had  no  inheritable  blood.  But  the  case, 
as  put  by  Coke,  has  been  denied  to  be  law  by  the  majority  of 

(a)  IT,  therefore,  a  penon  (lie*  intestate  without  ieaoe,  «nd  !eavM  a  brother  who  had 
been  natoiBlized,  and  a  nephew  who  bad  been  natonlUed,  bat  whoae  fiuher  died  aa 
alien,  the  Invther  Bocceeds  to  ibe  whole  estate,  for  the  nephew  is  not  penntlted  bj  the 
common-lew  to  trace  his  descent  throtigh  bU  sUeti  fatlier.  Lctj  v.  McCartoe,  6  Pe- 
lers's  IT.  S.  Rep.  102.  JacksoD  v.  Oreen,  7  Wendell,  333.  Jackson  r.  Ha  Simmom, 
10  Ibid.  1.    Bedpatb  f.  Rich,  3  Band£  79. 

(6)  Page's  case,  5  Co,  52.  Collin^ood  t>.  Pace,  1  Sid.  Bap.  193.  1  I^r.  Bep. 
S9,  8.  C.  Co.  Litt-2b.  Plowd.  Rep.  aag.b.  230,  a.  Daplessis  o.  Attomcy-Geoeral, 
5  Bro.  P.  C.  91.  Jackson  ti.  Lnnn,  lupra.  Foi  v.  Soulhack,  la  Mass.  Rep.  143.  8 
Ibid.  445.  Fairfax  p.  Hnnter,  7  Cranch,  603,  619,  820.  Orr  v.  Hodgwin,  4  Wheatou, 
453.  GoTernenr  v.  RoberMon,  11  Ibid.  33S.  Vanx  v.  Nesbit,  1  M'Cord's  S.  C.  Ch, 
Bcp.  3S2,  374,  2  Dana's  Kentucky  Rep.  40.  Roache  v.  Williamgon,  3  Iredell's  N. 
C.  Bep.  146.  In  North  Carolina,  an  alien  maj  take  by  purchase;  but  he  cannot  tnke 
b;  doTise  anj  more  than  he  can  inherit.  2  Hajwood'e  Rep.  37,  104,  108.  Bj  the 
constitDlion  of  North  Carolina,  alien  residenti  may  parchose,  hold,  and  transfer  real 
estate.  3  Iredell,  141.  Nor  can  lie  takflbydcTise,  nnderttestatntelaw  of  NewTork. 
The  Btalato  makes  the  dense  void.  New  York  Rerised  Statales,  vol.  ii.  p.  S7,  sec  4. 
In  Louisiana,  aliens  can  inherit  real  estate,  and  transmit  it  at  wteOalo.  Dnke  of  Rich- 
mond ti.  Miln,  17  Loaii.  312.  In  England,  if  a  deriae  be  to  an  alien  and  dtiien,  as 
joint  tenants,  the  state  can  only  seize  the  moiety  of  the  alien.  If  he  dies  before  inquest, 
the  other  joint  tenant  takes  by  surriTorship,  bat  the  state  on  office  fonnd,woald  defeat 
the  surrivonhip  by  relation.  Gonldab.  Rep.  29,  pi.  4.  Co.  I.itt  ISO,  b.  Lord  Eaid- 
vicke,  in  Knight  n.  Daplessis,  2  Vesej,  36S,  considered  it  to  be  a  donbtfol  point 
whether  an  alien  may  take  real  estate  by  deriae,  as  well  as  by  deed,  but  he  takes  a  de- 
ftasibla  estate,  and  cannot  AoU  as  against  the  estete.  This  is  also  the  English  law. ' 
WUhnrp.  Tobey,  lePick.  179.  Poss  v.  Crisp,  SO  lb.  124.  ThePeople  e.  Conklia, 
8  Hill's  V.  T.  R.  67.  He  may  purchase  and  hold  real  estate  nntil  office  fbnnd,  and 
bring  an  action  for  the  tecoTery  of  potsession.    Wangh  u.  Riley,  8  MetcalF,  895. 

(c)  Co.  litt  8,  a. 
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the  court  in  ColHngviood  v.  Pace,  (a)  and  it  was  there  held  tiiat 
the  sons  of  an  alien  could  inherit  to  each  other,  and  de- 
rive title  '  through  the  alien  father.  The  elaborate  opinion  *  55 
of  Lord  Ch.  B.  Hale  was  distingnished  by  his  uaual  learn- 
iog,  though  it  was  rendered  somewhat  perplexing  and  obscure 
by  the  subtlety  of  his  distinctions,  aad  the  very  artificial  texture 
of  his  argument  It  is  still  admitted,  however,  that  a  grandson 
cannot  inherit  to  his  graadfather,  though  both  were  natural-horn 
sabjecta,  provij^  the  intermediate  son  was  an  alien;'  for 
the  -grandson  must,  in  that  case,  represent  his  father,  and  he  had 
no  inheritable  blood  to  be  represented ;  and  the  reason  why  the 
one  brother  may  inherit  from  the  other  is,  that  as  to  them  the 
descent  is  immediate,  and  they  do  not  take  by  representation 
from  the  father.  The  law,  according  to  Lord  Hale,  respects 
only  tiie  mediate  relation  of  the  brothers  as  brothers,  and  not  in 
respect  of  their  father,  though  it  be  true  that  the  foundation  of 
consanguinity  is  in  the  &tber ;  and  it  does  not  look  upon  the 
b.ther  as  snch  a  medium  or  nexus  between  the  brothers,  as  th^t 
his  disability  should  hinder  the  descent  between  them.  This 
distinction  in  the  law,  which  would  admit  one  brother  to  suc- 
ceed as  heir  to  the  other,  tbbugh  their  father  be  an  alien,  and 
yet  not  admit  a  son  to  inherit  from  his  grandfather,  because  his 
&ther  was  an  alien,  is  very  subtle.^  The  reason  of  it  is  not 
readily  perceived,  for  the  line  of  succession  and  the  degrees  of 


(o)  I  Sid.  Bcp.  193.    1  Vent.  Eep.  413.    Baaniiler's  Hop.  410. 

1  Banks  *,  Walker,  3  Burb.  Ob.  R.  438.  It  is  also  beld  in  ttaia  cue,  Ihu  If  the  deceued 
had  two  Km,  ths  elder  sn  alien,  end  Cbe  TOunger  a.  oltlzeD,  the  elienEtffe  of  the  elder  eon 
would  not  prsTsnt  Che  eetots  deicending  to  the  yonnget'  oi  heir,  the  father  harlng  inheiit- 
abto  blood.     Thii  it  bf  common  lair. 

InrheconitrnctionorUieRevieodStWntesofNaw  York,  [vol. !.  p.  764,  »eo.  33,)  provid- 
ing "  no  person  capable  of  inhetltinu  Bball  be  preclodad  by  the  alienism  of  any  itncettor," 
it  19  held,  that  thie  elatnte  do«  not  ramoTe  tha  disability  of  a  person  claiming  as  collateral 
heir,  who  mnst  trace  his  pedigree  thiaugh  an  alien,  father  of  the  person  dying  seised,  and 
irlio  wts  not  an  aneettor  of  the  claimant.  Kor  does  the  etatate  enable  a  perton  to  inlierit, 
dedoeing  a  title  Uirough  a  living  alien  aneeator,  who  woald  himeelf  take  if  he  were  a  citi- 
lan.    HcLaan  «.  Swantoo,  3  Kem.  t>3S. 

In  HcCertby  v.  Uarsh,  1  Selden,  388,  it  waa  beld  that  the  section  aboTV  refened  to  pn>- 
teoted  the  inber^tonee,  whether  tbe  claimant  derlTSd  title  througb  lineal  or  coltoteial  aeoes- 
ton,  or  tbrongh  both.    The -wotd.  "  encatar"  embraced  both  llneolB  and  coUateroli. 

*  It  wn  atBinied,  bowever,  in  UoOiegor  v,  Comstook,  S  Comat.  B.  408.  Tbe  mle  holds 
between  one  of  tbe  brothers  and  the  tepieteotaliTea  of  Uie  other,  and  also  between  the  rep- 
nHntaUves  of  both  <^  tham. 
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consangumity  must  equally,  Id  both  cases,  be  traced  through , 
the  father.  The  atatnte  of  11  and  12  "Wm,  III  ch.  6,  was  made 
on  purpose  to  core  the  disability  and  brush  away  these  distinty 
tions,  by  "  enabliag  natnral-boro  subjects  to  inherit  the  estate  of 
their  ancestors,  either  lineal  or  collateral,  notwithstanding  their 
father,  or  mother,  or  other  ancestor,  by,  from,  through,  or  under 
whom  they  might  make  or  derive  their  title,  were  aliens."  This 
statute,  however,  did  not  go  so  far  as  to  enable  a  person  to  de- 
duce title,  as  heir,  from  a  remote  aucestcv,  t^ngh  an  alien 
ancestor  still  living,  (a) 

The  provision  in  the  statute  of  Wm.  IIL  is  in  force  in 
•  56  '  several  of  the.  United  States,  as,  for  instance,  jn  Mary- 
land, Kentucky,  Ohio,  Missotiri,  Delaware,  New  Jersey, 
New  York,  and  Massachusetts,  (b)  But  in  those  states  where 
there  are  no  statute  regulations  on  the  subject,  the  rule  of  the 
law  will  depend  upon  the  authority  of  Lord  Coke,  or  the  justice 
and  accuTEicy  of  the  distinctions  taken  in  the  greatly  contested 
case  of  CoUingwood  v.  Pace,  and  which,  according  to  Sir  Wil- 
liam Blackstone,  was,  upon  the  whole,  reasonably  decided. 
The  enlarged  policy  of  the  present  day  would  naturally  indine 
us  to  a  benignant  interpretation  of  fhe  law  of  descents,  in  favor  of 
natural-bom  citizens  who  were  obliged  to  deduce  a  title  to  land 
from  a  pure  and  legitimate  source  through  an  alien  ancestor ; 
and  Sir  Matthew  Hale  admitted  (c)  that  the  law  was  very  gen- 
/  tie  in  the  construction  of  the  disability  of  alienism,  and  rather  1 
"  \^  contracted  than  extended  its  severity.  If  a  citizen  dies,  and  his- 
next  heir  be  an  alien  who  cannot  take,  the  alien  cannot  inter- 
rupt the  descent  to  others,  and  the  inheritance  descends  to  the 


(a)  M'Creery  v.  SomerviUa,  9  WheMoD,  354.  Tb«  Non  York  Statute  (N.  Y.  R.  S. 
vol.  L  754,  sec.  S2)  go«a  no  farther  on  this  point  than  tbo  JBnglixh  itatate.  Tho  Peo- 
ple D.  Irvin,  21  Wendell,  19S.  The  New  York  ataluUi  deriarea,  that  do  parson  capable 
of  inheriting  uuder  the  statute  lav  of  desccat,  shall  be  precluded  from  tho  inhentance 
by  reoEon  of  tho  allenUm  of  the  ancoator  of  soch  ponon.  The  Blatnte  of  New  Jersey 
is  to  the  eame  effoci.    R.  S- N.  J.  1S47,  p.  341. 

(b)  9  WheaCoD,  354.  2  Miue.  Bep.  179,  doW.  N.  Y.  Boviaed  Ststotce,  vol.  i.  p. 
754,  sec  32.  Statute  Laws  of  Ohio,  1831.  Elmer's  N,  J.  Dig.  131.  R.  S.  of  Mis- 
Eonri,  1835.  la  Ken-  York,  the  mle  of  the  common-htw  prevailed  until  January  1st, 
1830,  and  the  provisioa  iti  the  statute  of  11  uid  13  Wm.  IIL  had  not  been  previously 
adopted. 

(c)  1  Tent.  Rep,  437. 


.dr,yGoogIe 


LEC.  XXV.j  OF  THE   KIOHTS   OF  PBE60NS.  19 

next  of  kin  who  is  competent  to  take,  in  like  manner  as  if  no 
such  alien  had  ever  existed,  (a) 

The  distinctions  between  the  atUenati  and  the  posfnati,  in 
reference  to  oar  Revolution,  have  been  frequently  the  BUbject  of 
jndicial  discnsslon  since  the  establishment  of  our  independence. 

It  was  declared  in  Calvin^s  case,  (^b)  that,  "  albeit  the  king- 
doms of  England  and  Scotland  should,  by  descent,  be  divided 
and  governed  by  several  kings ;  yet  all  those  who  were  bpin  un- 
der one  natural  obedience,  while  the  realms  were  united,  would 
remain  oatnial-born  subjects,  and  not  become  aliens  by  such  a 
matter  ex  post  facto.  The  postnatus  in  -such  a  case,  would 
be  adfdem  lUriusque  regis."  It  was  '  accordingly  held,  in  "  57 
that  case,  that  the  posfnati  of  Scotland,  born  after  the 
union  of  the  two  crowns,  were  natural-bom  subjects,  and  could 
inherit  lands  in  England.  The  community  of  allegiance,  at  the 
time  of  birth  and  at  the  time  of  descent,  both  existed.  The 
principle  of  the  common  law  contained  in  that  case,  that  the 
division  of  an  empire  worked  no  forfeiture  of  previously  vested 
rights  of  property,  has  been  frequently  acknowledged  in  our 
American  tribunals,  (c)  and  it  rests  on  the  solid  foundations  of 
justice.  The  titles  of  British  subjects  to  lands  in  the  United 
States,  acquired  prior  to  our  Revolution,  remained,  therefore, 
unimpaired.  But  persons  bom  in  England,  or  elsewhere  out  of 
the  United  States,  before  the  4th  of  July,  1776,  and  who  contin- 
ued to  reside  out  of  the  United  States  after  that  event,  have 


(a)  Co.  Lin.  S,  a.  Com.  Dig  tit  Men,  C.  1.  Orr  v.  Hodgson,  4  Wbeatoc,  453. 
Jackson  c.  Lnnn,  3  Jobiie.  Cos.  lai.  Donegaoi  v.  Donegaai,  Staarfs  Lower  Canada 
Rep.  J60.  In  Virginia,  bj  Hatnte,  the  courw  of  descent  is  not  interrnpwd  bj  the 
alienage  of  any  lincsl  or  collateral  anceator ;  and,  theierore,  if  a  dtLsen  dies,  Icavin);  s 
brother,  irho  ii  a  citiscn,  and  a  dster,  ^ho  is  an  alien,  and  children  of  that  sistf  r,  nho 
are  citizens,  and  Uie  brother,  eiater,  and  children  b«  tdl  living,  the  children  of  the  sister 
take  by  descent  a  moic^  of  the  estate,  and  the  brother  takes  the  other  moietj.  Jack- 
sons  V-  Sanden,  2  Leigh's  Kep.  lOS.  So,  in  North  Carolina,  alien  heirs  do  not  pre- 
Tent  other  relations,  being  citizens,  from  inhGriting.    N.  C.  Berised  Statutes,  1S3T. 

(i)  T  Co.  1,  27.  The  Lord  Chancellor  Ellesmere's  opinion,  delivered  in  the  es- 
dieqaer  chamber,  in  Calvin's  case,  iras,  bj  the  king's  command,  written  out  at  latge, 
Mtd  pnblijbed  bj  the  chancellor  in  1609,  in  a  neat  style,  worthy  of  the  strenglli  and 
iMroiog  of  the  orgnment. 

(c>  Aplborp  r.  Backus,  Eirby's  Gep.  413.  Knsey,  Cb.  J.,  in  Dea  n.  Brown,  8 
Halsted,  33T.    Eelly  d.  Haniton,  2  Johns.  Cas.  39.    Jackson  ti.  Lnnn,  3  Johns.  Cos. 
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been  held  to  be  aliens,  and  incapable  of  taking  lands  eabse- 
quently  by  descent.  The  right  to  inherit  depends  upon  the  ex- 
isting state  of  allegiance  at  the  time  of  the  descent  cast;  and  an 
English  snbject,  bom  and  always  resident  abroad,  never  owed 
allegiance  to  a  government  which  did  not  exist  at  his  birth,  and 
he  never  became  a  party  to  our  social  compact  The  British 
tmtenati  have,  comeqaently,  been  held  to  be  incapable  of  taking, 
by  subsequent  descent,  lands  in  these  states,  which  are  gov- 
erned by  the  common  law.  (a)  This  doctrine  was  very  liberally 
considered  in  respect.to  the  period  of  the  American  war,  in  the 
case  of  Den  v.  Broton ;  {b)  and  it  was  there  held,  that  the  Brit- 
ish antenati  were  not  sulq'ect  to  the  disabilities  of  aliens,  aa  to 

the  acquisition  of  lands,  bona  Jide  acquired,  between  the 
■58    date  of  onr  independence  and  that  of 'the  treaty  of  peace, 

in  1783,  for  the  contest  for  our  independence  was  then 
pending  by  an  appeal  to  arms,  and  remained  undecided.  But 
the  position  was  not  tenable ;  and  in  a  catie  elaborately  discussed, 
and  greatly  litigated  on  several  grounds,  in  the  Court  of  Appeals 
in  Virginia,  and  afterwards  in  the  Supreme  Court  of  the  United 
States,  (c)  it  was  the  acknowledged  doctrine  that  the  British 
antenati  could  not  acquire,  either  by  descent  or  devise,  any 
other  than  a  defeasible  tide  to  lands  in  Virginia,  between 
the  date  of  our  independence  and  that  of  the  treaty  of  peace 
in  1783.  The  line  of  distinction  between  aliens  and  citizens 
was  considered  to  be  coeval  with  our  existence  as  an  independ- 
ent nation. 

It  has  been  very  frequently  assumed,  on  the  doctrine  in  Cal- 
vin's case,  that  the  same  principle  might  not  be  considered  to 
apply  in  England,  in  respect  to  the  American  a/ntenaii,  and  that 
they  would,  on  removing  within  the  British  dominions,  continue 
to  take  and  inherit  lands  in  England,  as  natural-bom  subjects  ■ 
but  I  apprehend  the  assumption  has  been  made  without  just 
grounds.     It  was  contrary  to  the  doctrine  laid  down  by  Profes- 


[a)  Beed  v.  Reed,  cited  1  Hnnf.  aSB,  >nd  opinion  of  BoKne,  J.,  Appendix  to  ihit 
Tolnme.  DawEoo  u.  Godfrey,  4  Craoch,331.  JbcIuod  d.  Bums,  sBinne;,  75,  Blight 
c.  BochcsUr,  7  WlicaCon,  53S. 

(h)  S  Halsled,  SOS. 

{e)  Hnntcr  v.  Fairfax's  DeTisee,  1  Mnof.  £18,  and  7  Cranch,  603,  S.  C.  Common- 
wwlih  E.  Bri3io«,  6  Coll.  60,  S.  P. 
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SOT  Wooddeson,  in  his  lectures,  (a)  published  as  early  as  1793 ; 
and  the  late  case  in  the  King's  Bench,  of  Doe  v.  Acklam,  {b) 
Beems  entirely  to  explode  it.  It  was  decided,  that  children  bom 
in  the  United  States,  since  the  recognition  of  onr  independence 
by  Cireat'  Britain,  of  parents  born  here  before  that  time,  and 
continaiag  to  reside  here  afterwards,  were  aliens,  and  could  not 
inherit  lands  in  England.  To  entitle  a  child  born  out  of 
the  allegiance  of  *  the  crown  of  England  to  be  deemed  a  *  59 
DatmBl-bom  subject,  the  father  must  be  a  subject  at  the 
lime  of  the  birth  of  the  child ;  and  the  people  of  the  United 
States  ceased  to  be  snbjecta  in  the  view  of  the  EngUsh  law, 
after  the  recognition  of  our  independence,  on  the  third  day  of 
September,  1783.  K  the  American  aiUenaU  ceased  to  be  sub- 
ject* in  1783,  they  must,  of  course,  have  lost  then  subsequent 
capacity  to  take  as  subjects.  In  the  case  of  Tke  Providence, 
decided  in  the  court  of  vice-admiralty,  at  Halifax,  in  1810,  (c) 
the  learned  judge  met  the  question  directly,  and  discussed  it  in 
a  clear  and  able  manner.  He  held  that  an  American  born  io 
this  country  before  the  BevolnUon,  and  adhering  to  the  United 
States  during  the  war,  and  until  after  the  peace  of  1783,  was  an 
alien  discha^ed  from  bis  allegiance  to  the  king,  and  was  an 
alien  to  every  purpose,  and  not  eatitledto  any  of  the  privileges 
of  a  British-born  subject. 

The  En^ish  role  is,  io  take  the  date  of  the  treaty  of  peace 
in  1783,  as  the  era  at  which  we  ceased  to  be  subjects  ;  but  onr 
rule  is,  to  refer  back  to  the  date  of  our  independence.{(2)  In  the 
application  of  that  role,  the  cases  show  some  <fiffereace  of  opin- 
ion. In  New  York,  it  has  been  held,  that  where  an  English 
subject,  bom  abroad,  emigrated  to  the  United  States  in  1779, 
and  lived  and  died  here,  he  was  to  be  deemed  an  alien,  and  the 
title  to  land,  which  he  afterwards  acquired  by  purchase,  was 
protected,  not  because  be  was  a  citizen,  but  on  the  ground  of 


(a)  Vol.  i.  p.  382. 

(b)  9  Bamew.  &  Cresa.  779.  In  Doe  v.  MdIcmMt,  5  Burnew.  &  Creu.  771,  ic  wu 
held,  diBt  iba  children  bom  m  the  UsEtcd  States  after  the  peace  of  17B9,  of  p&rent* 
who  were  bom  in  New  York  befbre  1776,  bui  adkred  la  ihe  Briliih  powtr  afle 
were  not  aliens,  but  bad  inheritable  blood  under  the  ilatate  o(  4  Geo.  IL  c.  SI. 

(c)  Stewart's  Viue-Adn].  Hep.  186. 
id)  logliB  V.  Tnisteei  of  the  Sailors'  Snog  Harbor,  3  Tetert**  n.  S.  Rep.  99. 
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the  tiealy  of  1794.(a)  In  Massacbnaetts,  on  the  strength  of  an 
act  passed  in  1777,  persons  born  abroad,  and  coming  into  that 
state  after  1776,  and  before  1783,  and  remaining  there  volon- 
taiijy,  were  adjndged  to  be  citizens.(fr)     The  Supreme  Court, 

in  Connecticut,  has  adopted  the  same  rule,  without  the 
*60    aid  of  any  statnte,  and  it  was  held(c)  that  a  'British 

soldier,  who  came  oveor  with  the  British  army  in  1775,  and 
deserted,  and  came  and  settled  in  Connecticut  in  1778,  and  re- 
mained there  afterwards,  became,  of  course,  a  citizen,  and  ceased 
to  be  an  alien ;  and  that  the  United  States  were  enabled  to 
daim  as  their  citizens  all  persona  who  were  here  voluntarily,  at 
either  the  period  of  our  independence  or  of  the  treaty  of  peace. 
The  principle  of  the  case  seemed  to  be,  that  the  treaty  of  peace 
operated  by  way  of  release  from  their  allegiance  of  all  British 
Bubjects  who  were  then  domiciled  here ;  for  it  was  admitted  that 
the  rule  would  not  apply  to  the  subjects  of  any  other  nation  or 
kingdom  who  came  to  reside  here  after  the  declaration  of  inde- 
pendence, for  they  would  not  be  within  the  pmview  of  the 
treaty.  The  same  principle  seems  to  have  been  recognized  by 
the  chief  justice  of  Massachusetts,  in  Ainstie  t.  MarHn,(dj  though 
in  the  case  of  Phipps,  a  panper,(e)  it  was  declared,  that  if  a  per- 
son was  not  a  citizen  before  the  treaty  of  peace,  he  did  not  be- 
come 8uc6  by  the  mere  force  of  that  instrument,  and  by  the 
mere  fact  of  his  being  there  on  the  ratification  of  the  treaty. 
But  if  he  was  bom  in  Massachusetts,  and  had  returned  during 
the  war,  though  he  had  withdrawn  himself  before  the  date  of 
independence,  hk  was  considered  as  retaining  bis  citizenship. 
That  was  the  amount  of  the  cases  of  Oardner  y.  Ward  and 
EUkam  V.  Ward,  to  which  the  judges  referred ;  and  the  sound 
and  prevailing  doctrine  now  is,  that  by  the  treaty  of  peace  of 
1783,  Great  Britain  and  the  United  States  became  respectively 
entitled,  as  against  each  other,  to  the  allegiance  of  all  persons 
who  were  at  the  time  adhering  to  the  governments  respec- 
iively ;  and  that  those  persons  became  aliens  in  respect  to  the 


{a)  jHckBon  d.  Wright,  4  Jobne.  B«p.  75. 

{b)  CninmiiiKton.i>.  Springfield,  S  Pick.  Itep.  394. 

(c)  Hsbron  v.  Colcheater,  S  Dny'i  Rep.  169. 

{d)  9  Mmb.  Sep.  460. 

(«)  3  Pick.  Beg.  394,  note. 
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goTemmeDt  to  wbieh  they  did  not  'adhere,  (a)     This  is    *61 
the  meaning  of  the  treaty  of  1783,  and  it  put  an  end  to 
ail  conflicting  and  donble  allegiance  growing  oat  of  the  Revo- 
lotion. 

Though  an  alien  may  purchase  land,  or  take  it  by  devise,  yet 
he  is  exposed  to  the  danger  of  being  divested  of  the  fee,  and  of 
having  his  lands  forfeited  to  the  state,  upon  an  inquest  of  office 
foond.  His  title  will  be  good  against  every  person  but  the  state, 
and  if  he  dies  before  any  such  proceeding  be  bad,  we  have  seen 
that  the  inheritance  cannot  descend,  but  escheats  of  course.  If 
the  alien  should  undertake  to  sell  to  a  citizen,  yet  the  preroga- 
tive right  of  forfeitoie  is  not  barred  by  the  alienation,  and  it 
most  be  taken  to  be  subject  to  the  right  of  the  government  to 
seize  the  land.  His  conveyance  is  good  as  against  himself,  and 
he  may,  by  a  fine,  bar  persons  in  reversion  and  remainder,  but 
the  title  is  still  voidable  by  the  sovereign  upon  office  found.  (6) 
In  Virginia,  this  prerogative  right  of  seizing  lands,  bona  fide 
sold  by  an  alien  to  a  citizen,  is  abolished  by  statute  ;  (c)  and  so 
it  was,  to  a  limited  degree,  in  New  York,  by  an  act  in  1826.  {d^ 
An  alien  may  take  a  lease  for  years  of  a  house  for  the  benefit 


(a)  Eilham  v.  Ward,  S  Mass.  Hep.  1!36.  Gardner  v.  Ward,  Ibid.  SM,  note.  Doe 
V.  AcUun,  3  BarnGw.  &  Cressw.  779.  Inglis  u.  The  Traateea  of  the  S^lors'  Snug 
Harbor,  3  Peiers's  U.  8.  Bsp.  99,  161.  Sbanks  v.  Dapont,  Ibid.  MS.  In  ShsnU 
V.  Dapont,  it  was  beld,  Ibat  Ibough  a  iToman  was  bom  in  South  Carolina,  before  the 
declaration  of  independence,  and  continned  thera  nntil  1 783,  and  i«cnina  a  citiien,  jet, 
as  she  waa  involved  in  the  cnptare  of  Charleston  in  IT80,  and  married  a  British  officer 
in  17BI,  and  went  with  him  to  England  in  1783,  and  remained  and  died  tbort,  after 
the  peace  of  1783,  she  waa  deemed  to  be  an  aiita  bg  theeptivtion  ttf  Ike  utatg  of  peae« 
of  t7S3,  inaamnch  as  she  waa  bom  a  Briiish  anbject,  and  was,  at  the  time  of  the  trca^ 
of  peace,  adhering  to  the  British  crown,  and  the  treat;  acted  on  the  state  oF  things  aa 
they  then  existed.  So,  in  Orser  it.  Hoag,  S  Hill,  79,  it  was  held,  that  a  person  bom 
in  this  eonntry,  who  left  New  Torfc  in  Jaly,  1783,  prior  to  the  treatf  of  pcai-e,  vfiihhis* 
bmilj,  with  intrait  to  reaide  in  the  British  dominions,  and  never  rotnm,  was  an  alien, 
together  with  hie  children  who  went  with  him  and  resided  in  the  Briiish  province. 
Thej  were  held  incapable  of  taking  from  him  lands  in  this  state  by  descent. 

(ft)  4  Leon,  84.  Bbeppard's  Touchstone,  by  Preston,  SS,  338.  7  Wheaton,  MS. 
Coke's  Beading  on  finee,  lee.  33.  But  by  statute  in  New  Toifc,  the  escheat  does  not 
direst  the  right  of  a  ionajftfe  purchaser.     See  infra,  vol.  iv.  p.  435. 

(e)  Griffith's  Iaw  Register,  tit.  Virginia. 

(J)  laws  of  Now  York,  sess,  48,  cb.  397,  sec.  3.  The  exemption  from  escheat  of 
lands  derived  from  or  through  an  alien,  is  confined  to  iaitde  acinally  possessed  by 
a  ddi«n  prior  to  the  3Sd  of  April,  1825.     If.  Y.  Bevised  Statates,  vol.  i.  p.  719, 
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of  trade.  According  to  Lord  Coke,  (a)  none  but  an  alien  mer- 
ohant  can  leaee  land  at  all,  and  he  is  restricted  to  a  bouse,  and 
if  he  dies  before  the  termination  of  the  lease,  the  remainder  of 
the  term^  is  forfeited  to  the  kin^,  for  the  law  gave  him  the  priv- 
ilege for  habitation  only,  as  necessary  to  trade,  and  not  for  the 

benefit  of  his  representatives.  The  force  of  this  rigorons 
*62    doctrine  *of  the  common  law  is  undoubtedly  suspended 

with  us,  in  respect  to  the  subjects  of  those  nations  with 
whom  we  have  commercial  treaties ;  and  it  la  justly  doubted  (b) 
whether  the  common  law  be  really  so  inhospitable,  for  it  is  in- 
consistent with  the  established  maxims  of  sound  policy,  and  the 
social  intercourse  of  nations.  Foreigners  are  admitted  t«  the 
rights  of  citizenship  with  us  on  liberal  terms ;  and  as  the  law 
requires  five,  and  only  five  years  residence,  to  entitle  them  and 
their  families  to  the  benefits  of  naturalization,  it  would  seem  to 
imply  a  right,  in  the  mean  time,  to  the  necessary  use  of  real 
property ;  and  if  it  were  otherwise,  the  means  would  be  inter- 
dicted which  are  requisite  to  render  the  five  years  residence 
secure  and  comfortable. 

Aliens  are  under  the  like  disabilities  as  to  uses  and  trusts 
arising  out  of  teai  estates.  An  alien  can  be  seised  to  the  use 
of  another,  but  the  use  cannot  be  executed  as  against  the  state, 
and  will  be  defeated  on  office  found,  (c)  Nor  can  an  alien  be 
a  cestui  que  trust,  but  under  the  like  disability;  and  it  is  said 
that  the  sovereign  may,  in  chancery,  compel  the  execution  of 
the  trust,  (d) 


(□}  Co.  Litu  2  b. 

(6)  Hsrg.  Co.  Litt.  n.  9,  b.  1. 

(c)  Gittien  oq  lists,  h;  Sngdeo,  10, 967,  **i.  Freiton  on  CDDvejBiicing,  vol.  >i. 
p.  S4T.  By  the  N.  ¥.  Rerucd  Statatee,  vol.  i.  p.  TI8,  all  escheftted  lands,  when  held 
b;  the  staie  or  its  grantees,  ore  labject  to  the«ame  tnuu  and  charges  to  which  thoj- 
woutd  have  been  subject  had  tba;  deseended. 

{dj  Attorney-General  v.  Sands,  3  Ch.  Bep.  SO.  Hardieu,  499,  S.  C.  Com.  Dig. 
tit.  Alien,  C.  3.  Gilbert  on  Uses,  by  Sugden,  86,  404.  Hnbbud  r.  Goodwin,  3 
Leigh,  192.  It  was  held,  in  the  lut  case,  that  apon  «  conveyaace  of  land  to  a  citiien 
npon  expreia  tnist,  to  bold  for  the  benefit  of  an  alien  in  fee,  the  lnut  estate  is  acqniitd 
for  the  Biaic,  and  a  conrt  of  equity  will  compel  the  tnulees  to  execute  tbe  tmst  for  its 
benefit.  Tbo  profits  do  net  go  to  the  state  when  ecqaited  prior  to  the  decree.  It  it 
doubled  whether  equity  could  raise  or  imply  a  roMng  tmst  in  order  to  forfeit  it 
Eqaity  will  aeier  raise  a  resulting  trust  in  fraad  of  the  rights  of  the  state,  or  of  the 
law  of  the  land.    Leggett  v.  Dubois,  5  Paige,  114,  B.  P.     On  the  other  band,  a  con. 
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Aliens  are  capable  of  acqiiiring,  holding,  and  ^anamitting 
movable  property,  In  like  manner  aa  our  own  citizens,  and  they 
can  bring  aoitB  for  the  recovery  and  protection  of  that  prop- 
erty, (o) '  They  may  even  take  a  mortgage  upon  real  estate  by 
way  of  secnrity  for  a  debt,  and  this  I  apprehend  they  may 
do  without  any  statute  permissitMa,  for  it  has  been  the 
*  English  law  from  the  ^rly  ages,  (fr)  It  is  also  so  held  *  63 
in  the  Supreme  Court  of  the  United  States,  (c)  and  that 
the  alien  creditor  is  entitled  to  come  into  a  conrt  of  equity  to 
have  the  mortgage  foreclosed,  and  the  lands  sold  for  the  pay* 
ment  of  bis  debt.  The  question  whether  the  alien  In  snch  a 
case  could  become  a  valid  purchaser  of  the  mortgaged  premises 
aoM  at  auction  at  his  instance,  is  left  untotiched ;  and  as  such  a 
privilege  ia  not  necessary  for  his  seeuiity,  and  would  be  in  con- 
bavention  of  ihe  general  policy  of  common  law,  the  better 
opinion  would  seem  to  be,  that  he  could  not,  in  that  way,  with- 
out  special  provision  by  statute,  become  the  permanent  and  ab- 
solute owner  of  the  fee.  (d) 

Even  alien  enemies,  resident  in  the  conntry,  may«ne  and  be 
soed  as  in  tarae  of  peace ;  for  protection  to  theu  persons  and 
property  is  due,  and  implied  from  the  permission  to  them  to  re- 
main, withont  being  ordered  out  of  the  country  by  the  President 
of  the  United  States.  The  lawful  residence  does,  pro  hoc  vice, 
relieve  the  alien  from  the  character  of  an  enemy,  and  entitles 


veyance  of  land  to  a  citiien,  an  »  tnuue,  apon  an  express  tntst  10  eell  th«  game,  aad 
paj  orer  the  procoedi  to  a  rroditor  vho  ii  an  alien,  is  a  valid  trust,  aad  the  interoet 
of  the  alien  creditor  in  the  proceeds  is  not  subject  to  fbifeitare.  The  principle  of 
pablic  policy,  prohibiting  aliens  from  holding  laada  in  Uio  name  of  a  trustee,  does 
not  applj  to  such  a  case. '  Equity  holds  the  pnicecda  to  be  penonal  property,  nhich 
the  elies  m^  take.  Cnti(^  v.  Leslie,  3  Wheaton's  Sep.  563.  Anstlce  v.  Brown,  B 
Paige,  446. 

(a)  7  Co.  17.    Dyer's  Rep.  2,  b.      - 

{&)  Year  Booh,  1 1  Edw.  III.,  cited  in  the  marginal  note  to  1  Dyer's  Rep.  3,  b. 

(c)  Hughes  v.  Edwards,  9  Wheaion,  489. 

{d)  If  an  alien  be  entitled  to  hold  and  dispose  of  real  estate,  he  may  t^s-  a  mort- 
gi^fortheparchase-money,  and  may  become  a  re-purchaser  on  a  sale  made  to  enforce 
paymetil.  Nev  York  Revised  Statutes,  vol.  i.  p.  721,  sec.  19.  R.  8.  of  New  Jersey, 
1847,  Ht.  1,  di.  2. 

I  An  aUen  resident  within  a  state  is  entitled  to  the  bsneSt  of  the  Insolvent  lavs.  Judd 
V.  Lawrence,  1  Cnsh.  Mass.  R.  K81.  Aliens  are  entitled  to  the  protection  of  the  laws  rela- 
tive to  trade  marks.    See  poti,  p.  [312]  note. 
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his  person  and  property  to  protection,  (a)  The  effect  of  war 
upon  the  rights  of  aliens  we  need  not  here  discuss,  as  it  has 
been  already  considered  in  &  former  part  of  this  course  of  lec- 
tures, when  treating  of  the  law  of  nations,  (b) 

During  the  residence  of  aliens  among  ns,  they  owe  a  local 
allegiance,  and  are  equally  bound  with  natives  to  obey  all  gen- 
eral laws  for  the  maintenance  of  peace  and  the  preserva- 
■  64    tion  '  of  order,  and  which  do  not  relate  specially  to  our 
own  citizens.    This  ia  a  principle  of  justice  and  of  public 
safety  universally  adopted ;  and  if  they  are  guilty  of  any  illegal 
act,  or  involved  in  disputes  with  our  citizens,  or  with  each  other, 
they  are  amenable  to  the  ordinary  tribunals  of  the  country,  (c) 
(,t^         In  New  York,  resident  aliens  are  liable  to  be  enrolled  in  the 
i^r  .<-''^**-    militia,  provided  they  are  lawfully  seised  of  any  real  estate 
/ . ,   .-■'-""       within  tiie  state,  and  they  are,  in  that  case,  declared  to  be  sob- 
.'..i.in'-'''^  "'  ject  to  duties,  assessments,  taxes,  and  burdens,  as  if  they  were 
'    '  '  citizens;  but  they  are  not  capable  of  voting  at  any  election,  or 

of  being  elected  or  appointed  to  any  office,  or  of  serving  on  any 
jury,  (rf)       ■ 

If  aliens  come  here  with  an  intention  of  making  this  country 
their  permanent  residence,  they  wiU  have  many  inducements  to 
become  citizens,  since  they  are  anable,  as  aliens,  to  have  a  sta- 
ble freehold  interest  in  land,  or  to  hold  any  civil  office,  or  vote  at 
elections,  or  take  any  active  share  in  the  administration  of  the 
government.  There  ie  a  convenient  and  easy  mode  provided, 
by  which  the  disabilities  of  alienism  may  be  removed,  and  the 
qualifications  of  natural-bom  citizens  obtained.  The  terms 
upon  which  any  alien,  being  a  free  white  person,  can  be  natur- 
alized, are  prescribed  by  the  acts  of  congress  of  the  14th  of  April, 
1802,ch.28;  the  3d  of  March,  1813,  ch.  184;  the  22d  of  March, 
1816,  ch.  32;  the  26th  of  May,  1824,  ch.  186,  and  the  34th  of 


(a)  Well»  V.  WiUiuns,  I  Lord  Rajm.  28!.  Daubigny  v.  DsTallon,  3  Aii»I.  Rep- 
463.     Clarke  v.  More;,  10  Jobni.  Rep.  69.    Russell  v.  Skipwich,  6  Binney's  Rep. 

(i)  See  vol.  i. 

(c)  VMtel,  b.  »,  cb.  8,  sec.  101,  lOS,  108. 

{d)  New  ToA  -Reriied  Statatcs,  vol.  i.  p.  TSI,  lec.  SO.  In  the  province  of  New 
Brunswick,  alien*,  nwident  for  two  moDths  in  ihe  province,  are  liable,  bj  a  colonial 
staiMe,  to  paj  annually  an  enempiioQ  (ax  of  SOi.  ta  a  aubititute  for  militia  service. 
Watson  0.  Halej,  Kerr's  Rep.  134, 
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May,  1838,  cfa.  116.  It  is  required  that  he  declare,  on  oath,  be- 
fore a  state  coait,  being  a  court  of  record  with  a  seal  and  a 
clerk,'  Eind  having  comuoD*law  jurisdiction,  or  before  a  circuit 
or  district  court  of  the  United  States,  or  before  a  clerk  of  either 
of  the  said  courts,  two  years  at  least  before  his  admission,  hb 
intention  to  become  a  citizen,  and  to  renounce  his  allegiance  to 
his  own  sovereign.^  This  declaration  .need  not  be  previously 
made,  if  the  alien  resided  here  before  the  18th  June,  1812, 
*  and  has  since  continued  to  reside  here ;  provided  such  *  65 
residence  be  proved  to  the  satis&ction  of  the  court,  and 
provided  it  be  proved  by  the  oath  or  afiirmation  of  two  wit- 
nesses, citizens  of  the  United  States,  that  he  has  resided,  for  at 
least  five  years  immediately  preceding  the  time  of  such  applica- 
tion, within  the  limits  and  under  the  jurisdiction  of  the  United 
States.  The  names  of  the  witnesses,  and  the  place  or  places 
where  the  applicant  has  resided  for  at  least  the  five  years,  to  be 
eet  forth  in  the  record  of  the  court,  (a)  And  if  the  applicant 
shall  have  been  a  minor,  under  twenty-one  years  of  age,  and 
shall  have  resided  in  the  U((ited  States  three  years  next  preced- 
ing his  arrival  to  majority,  he  may  also  be  admitted  a  citizen 
without  such  previoaa  declaration ;  provided  he  has  arrived  at 
the  age  of  twenty-one  years,  and  shall  have  resided  five  years 
within  the  United  States,  including  the  three  years  of  his  mi- 
nority, and  shall  make  the  declaration  aforesaid  at  the  time  of 
his  admission,  and  shall  declare  on  oath,  and  prove,  to  the  satis- 
faction of  the  court,  that  for  three  years  next  preceding  it  had 
been  his  bona  fide  intention  to  become  a  citizen,  and  shall  in  all 
other  respects  comply  with  the  laws  in  regard  to  naturaliza- 
tion, (b)     In  all  other  cases  the  previous  declaration  is  requisite. 


(a)  Act  of  congress,  Mny  34,  IfSS,  ch.  116. 
(6)  Act  o(  congreas,  Msj  S3, 1S24,  ch.  1S6. 


I  The  requisitions  of  the  act  mait  be  precixtly  aliierved.  Ex  pfirte  MichRel  Cre^g,  3 
Cnrtii,  C  C.  98.  A  conrt  which,  though  a  court  of  record,  has  no  recording  officer  dls- 
tioct  froni  tbe  jadge,  ia  not  oompetent  withia  the  act  to  r«e»We  an  alien's  declarstion  of 

'  The  receptkm  of  thii  oath  la  ■  miniaterisl  and  not  a  judicial  duty,  and  tbe  clerk  of  the 
ooait  ii  therefbre  competect  to  perfonn  it.    Bntterworlh't  o*m,  1  Wood.  &  M.  S.  838. 

SOCM  of  the  UMm  have,  b;  recent  acta,  fori>idaeii  their  courte  to  peribim  any  dutiea 
CODnected  with  ttn  administration  of  the  □atnralization  lawi.  See  Lant  of  Canoecticut, 
1861, 0.  S3.  Lawf  of  UaaaachiuetU,  18SG,  c.  38.  Stephens,  petitioner,  4  Gray,  b&9.  Bea- 
rim's  Petitltni,  8S  N.  R.  SB. 
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and  at  the  time  of  his  admission  the  alien's  country  mnst  be  at 
peace  with  the  United  States ;  and  he  must,  before  one  of  the 
courts  above  mentioned,  take  an  oath  to  support  the  constitu- 
tioa  of  the  United  States,  and  likewise,  on  oath,  renounce  and 
abjure  his  native  allegiance.  He  must,  at  the  time  of  his  ad- 
mission, satisfy  the  court,  by  other  proof  than  his  own  oath, 
that  is  by  the  oath  or  afiirmation  of  at  least  two  citizens  of  the 
United  States,  that  he  has  resided  five  years,  at  least,  within  the 
United  States,  and  one  year  at  least,  within  the  state  where  the 
court  is  held ;  and  if  he  shall  have  arrived  after  the  peace  of 
1815,  his  residence  mnst  have  been  continued  for  five  years  next 
preceding  his  admission,' without  ^"'"g  Hti  imy  liim  i  ilmiTtj^  Mii 
> ^Xk^  five  yettpi,  nnt  P^  "  i  '■  j  f  n  tt  -i  i  ni  <on  ^^J  He 
mnst  satisfy  the  court,  that  during  that  time  he  has  behaved  as 
a  man  of  good  moral  character,  attached  to  the  principles  of  the 
constitution  of  the  United  States,  and  well  disposed  to  the  good 
order  and  happiness  of  the  same.  He  must,  at  the  same  time, 
renounce  any  title  or  order  of  nobility,  if  any  he  hath.  The 
law  provides  (b)  that  children  of  peryins  duly  naturalized,  being 
minors  at  that  time,  shall,  if  dwelling  in  the  United  States,  be 
deemed  citizens.     It  ia  further  provided,  (c)   that  if  any  alien 


(a)  TMi  ligoront  provigion  it  in  the  act  of  Hardi  3d,  IB13,  kc  12,  Ibr  the  legnlft- 
lion  of  leRmeo ;  aad  Judge  Conkling,  in  big  TreatiBe,  Sd  ed.  p.  499,  makes  tome  nie- 
fnl  Bog^Btioiia  as  to  tbo  practical  construction  of  ihit  enactment,  Jn  the  matUr  of  an 
alien  before  the  District  Court  of  the  United  States  far  the  sauthem  district  of  New 
York,  in  lS4n,  it  was  held  that  the  act  of  1S13,  was  still  a  pan  of  the  natnralimtioll 
laws  oT  the  United  Slates,  applicable  as  well  to  others  as  lo  seaTariag  man  who  have 
emigrated  since  1813;  and  that  the  applicant  in  that  cnse  beiof;  engaged  in  sea  voyages 
ai  a  sailor  in  American  vessels,  and  having  no  home  or  reaidenee  in  the  United  States, 
other  than  by  sachemploTment,  and  having  no  fixed  residence  prior  to  the  act  of  1813, 
waa  not  entitled  to  oaturalization.  4  N.  Y.  Legal  Observer  for  March,  1846.  In  the 
case  Ex  parte  Paul,  the  Superior  Court  of  New  York  construed  the  act  of  congress  of 
March  3d,  1813,  with  the  strictest  severity,  and  held  that  where  the  alien  bad  been  ont 
of  the  United  States,  thoiyh  a/ete  minutet  only,  and  without  any  intention  of  changing 
his  residence,  he  was  not  entitled  to  be  naturalized.  The  act  says  he  must  not  at  any 
am*  during  the  fire  years  have  been  ont  of  the  tetritorr  of  the  United  States.  7  Hill's 
N.  Y.  B.  .16.' 

(A)  Act  of  congress,  April  14,  180S,  ch.  SS,  sec  4. 

(c)  Act  of  oODgreas,  Match  38,  1804,  ch,  4T. 
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shall  die  after  bis  declaration,  and  before  actaal  admission  as  a 
citizen,  his  widow  and  children  shall  be  deemed  citizens.' 

A  person   thus  duly  naturalized,  becomes   entitled  to 
all  the  *  privileges  and   immunities  of  natural-bom  sab-     *  66  . 
jects,  except  that  a  residence  of  seven  yeara  is  requisite  -  ^  ■ 

to  enable  him  to  hold  a  seat  in  congress,  and  no  person  except  !: 
a  natoral-bom  citizen  is  eligible  to  the  office  of  governor  in  - 
some  of  the  states,  or  President  of  the  United  States.  f^j, 

The  laws  of  congress  on  the  subject  of  naturalization  have  t" 
been  enbject  to  great  variations.  In  1790,  only  two  years'  previ- 
ous residence  was  required.  In  1795,  the  period  was  enlarged  to 
five  years ;  in  1798,  to  fourteen  years ;  and  in  1802,  it  was  reduced 
back  to  five  years,  where  it  still  remains.  This  period  of  pro- 
'  bation  has  probably  been  deemed  as  liberal  as  was  consistent 
with  a  due  regard  to  our  peace  and  safety.  A  moderate  previ- 
ous residence  becomes  material  to  enable  aliens  to  acquire  the 
knowledge  and  habits  proper  to  make  good  citizens,  who  can 
combine  the  spirit  of  freedom  with  a  love  of  the  laws.  Stran- 
gers on  their  first  arrival,  and  before  they  have  had  time  to 
acqairc  property,  and  form  connections  and  attachments,  are 
not  presumed  to  be  acquainted  with  our  political  institutions, 
or  to  feel  pride  or  zeal  in  their  stability  and  success,  (a) 


(o)  Daring  the  eleTation  and  eplendor  ii(  the  Athenian  power,  the  residence  of 
fbreigneri,  and  especially  of  merchant!,  was  encouraged,  bnt  the  privilege  of  a  citizen 
of  Athens  was  deemed  a  rerj  distinguiahed  farer-  It  could  only  be  obtained  b;  iho 
content  and  decree  of  two  sncceasivo  aiaetnblies  of  the  people,  and  was  granted  to 
none  hut  to  men  of  the  highest  ran1(  and  reputation,  or  who  had  performel  some 
lignal  lerTice  to  the  republic.  1  Fottcr'a  Greek  Antiquities,  4i,  49,  ISO.  In  the  time 
of  Demetrioi  Phalereos,  thoto  were  resident  in  Attica  10,000  freemen,  being  foreign- 
en,  or  of  foreign  extraction,  or  freed  stares,  who  had  not  (he  rights  of  Athenian  citi- 
WTU.  1  Milf.  Hist.  354,  335.  And  jct  it  is  asid  that  forcignen  could  not  dispose  of 
their  goods  bj  wQl,  bat  that  Ihej  were  appropriated,  at  their  death,  for  the  public  use. 
a  Potter,  344.  In  Bome,  foreigners  could  not  make  a  will ;  and  the  effecta  of  a  for- 
eigner, at  hia  death,  went  to  the  pnblic,  or  to  hia  patron,  under  the  Jua  applicaliimU. 
Cic.  de  Orat.  1, 39.  Dig.  49,  15,  52.  Ibid.  lib.  as,  ad  legem  falcidiam.  Pne.  Diet. 
da  Dig.  tit.  Etraogera.  But  in  the  time  of  the  impeiiat  code,  foreigners  could  dis- 
pose bj  wiU,  aad  also  inherit.  Code,  6,  59,  10.  The  Romans  were  noted  for  their 
pecaliar  jealoosj  of  the  jus  dmtatU,  or  rights  of  a  citizen.    It  was,  at  iirat,  limited  to 

>  The  jorisdietion  vested  tn  the  state  coorta  under  the  natarallzation  laws  is  examined 
in  the  matter  of  Ciaik,  18  Barb.  444.  It  is  held,  that  the  ponen  thna  cont^ired  caiiuat  be 
dalefiated  to  the  infnior  offlcars  of  the  coort. 
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•  67  '  If  an  alien  diea  before  he  has  taken  any  Etteps  under 
the  act  of  naturalization,  his  personal  estate  goe8  accord- 
ing  to  hia  will,  or  if  he  died  intestate,  then  according  Xo  the 
law  of  <Ustribution  of  the  place  of  hia  domicil,  at  the  time  of 
his  death,  (a)  The  atationaiy  place  of  residence  of  the  parfy  at 
hia  deatii  detenninea  the  rule  of  distribution,  (b)  and  this  Is  a 
rule  of  public  right,  as  well  as  of  natural  justice.  Mobilia  per- 
sonam seguwUttr,  immobilia  situm.  (c)  The  tinjast  and  inhos- 
pitable role  of  the  most  polished  states  of  antiquity  [»eTaOed 
in  many  parts  of  Europe,  down  to  the  middle  of  ^e  last  cea- 


tho  Pomona  of  Bome,  and  then  grsduallj  exteoded  to  the  boands  of  Latiian.  In  the 
lime  of  AagDaCiu,  as  we  were  infanned  bj  Suetonius,  De  Aug.  sec  40,  tho  sune 
uixiet;  was  discovered  to  keep  the  RomsD  people  pare  and  antainted  of  foreign  ' 
blood ;  and  })e  gave  tbe  freedom  of  the  dt;  with  a  sparing  hand.  Bnt  when  Can- 
calla,  for  the  pnrpose  of  a  more  extended  taxation,  levelled  all  diatinctions,  and  com- 
tnnnicaied  the  frccdam  of  tbe  ciiy  lo  tbe  whole  Roman  world,  the  national  spirit  was 
lost  amoDg  the  people,  and  the  pride  of  the  coontr;  wai  do  longer  felt,  nor  its  honor 
obverred.     I  (^b.  Hiit.  S6&. 

[a)  1  Binney's  Bop.  336.  3  Johns.  Ch.  Rep.  210.  1  Mason's  Rep.  40S.  Bj 
the  treaty  between  the  United  Swie«  and  tbe  Republic  of  Teneznela,  in  Maj,  1836, 
art.  I!,  and  the  Pcru-BoliTJan  confederation  in  Hay,  1S38,  art-  8,  and  the  republic 
of  Ecnador,  in  Jane,  1S39,  art  13,  not  onlj  personal  properf;  of  the  resident  alien 
goes  acrordaig  to  his  will,  or  to  hia  lawfai  representatiTes  if  he  dies  intestate,  but 
bis  alien  beira,  if  they  cannot  lawfully  succeed  to  bis  real  estate,  shall  have  three 
years  to  diEpose  of  it.  The  treaty  with  Spain  of  179S,  arL  11,  sjid  with  Russia  of 
1S3S,  art  10,  and  with  Hanover  of  aOlh  May,  1840,  an.  7,  and  with  Portugal  of 
23d  April,  1B41,  art.  13,  allowed  a  reatonable  time  to  tho  alien  heir  or  devisee  in 
BDch  cases  to  dispose  of  the  estate,  and  abolishes  the  DroU  d'AiAaine.  See,  also, 
treadca  to  the  same  elfect  with  the  liingdom  of  Saxony,  August  ISih,  1846,  and  the 
grand  (dnchy  of  Ueese,  March  36,  1844,  and  with  the  king  of  Bavaria,  the  31st  of 
January,  1845,  and  with  the  king  of  tbe  Two  Sicilies,  the  lit  December,  IMS.  '^is 
last  treaty  is  distingnished  for  its  liberal  spirit,  and  commercial  and  mutual  rights 
and  privileges  are  secured  to  tbe  subjects  of  the  contracting  parties. 
{b]  Pipon  D.  Pipon,  Amb.  25.    Bum  v.  Cole,  Amb.  415. 

(c)  Hub.  Frielec.  torn.  i.  p.  378,  torn.  ii.  p.  643.  De  conflicta  l^^nm,  sec  15. 
Vattel,  b.  IL  ch.  S,  sec.  110,  Ul,  See,  also,  infra,  p.  439.  For  greater  secnri^,  Ais 
right  of  succession,  in  case  of  intestacy,  and  of  disposal  by  will,  gift,  or  otherwise,  of 
personal  property  belonging  to  aliens,  is  niually  inserted  as  a  farmida  in  treaties  of 
navigation  and  commorce ;  as,  sea  art.  1 1  of  the  trea^  between  tbe  United  States 
and  Spain  of  1799 ;  art.  6  of  the  treaty  with  Sweden,  made  in  1683 ;  art.  11  of  the 
treaty  with  Austria,  made  in  1829;  art.  3  of  the  treaty  with  Mexico,  made  in  1831; 
art  10  of  the  tresty  of  navigation  and  commerce  between  the  United  States  and  Rus- 
sia, made  in  December,  1833  ;  art  9  of  the  treaty  between  the  United  States  and  the 
repnblic  of  Chili,  made  in  May,  1639 ;  and  art  7  of  the  treaty  between  the  United 
States  and  Hanover  in  1B40,  and  art.  3  of  the  trea^  between  the  United  Stales  and 
Saxony  in  1846. 
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toiy;  and  Vattel  expressed  his  astonishment  that  there  shonid 
have  remained  any  vestiges  of  so  barbarons  a  usage  in  an  age 
BO  enlightened.  The  law  which  claimed,  for  the  benefit  of  the 
state,  the  effects  of  deceased  foreigners,  who  left  no  native  heirs, 
existed  in  France  as  late  as  the  commencement  of  their  revolu- 
tion, (a)  This  mle  of  the  French  law  was  founded  not  only 
on  the  Roman  law,  but  it  was  attempted  to  be  jtiatified  by  the 
narrow  and  absurd  policy  of  preventing  the  wealth  of  the  king- 
dom from  passing  into  the  hands  of  the  subjects  of  other 
countries,  (b)  It  was  abolished  by  the  constitution  of  the  first 
.  constituent  assembly,  in  1791,  and  foreigners  were  admitted 
apon  the  most  liberal  terms,  and  declared  capable 
*of  acquiring  and  disposing  of  property  equally  with  '68 
natural-bora  citizens.  The  treaty  of  commerce  between 
the  United  States  and  France,  in  1788,  provided  against  the 
evi)  effects  of  this  law,  by  declaring  that  the  inhabitants  of  the 
United  States  were  to  be  exempted  from  the  droit  d'aabaine, 
and  might  dispose,  by  will,  of  their  property,  real  and  personal, 
ifiiens  mevbtes  et  immeubles,)  and  if  they  died  intestate,  it  was 
to  descend  to  their  heirs,  whether  residing  in  France  or  else- 
where, and  the.  like  j»ivilege  was  conferred  upon  Frenchmen 
dying  in  this  conntry.  The  treaties  of  France  with  other  pow- 
ers usually  contained  the  same  relaxation  of  her  ancient  rule ; 
and  though  the  treaty  of  1778  was  abolished  in  1798,  yet,  in 
the  renewed  treaty  of  1801,  the  same  provision  was  inserted, 
and  under  it  American  dtizens  in  France,  and  French  subjects 
in  tite  United  States,  could  acquire,  hold,  and  transmit,  real  as 
well  as  personal  property,  equally  as  if  they  were  natives,  and 
without  the  aecessity  of  any  act  of  naturalization  or  special 
permission.  This  last  treaty  expired  in  1809,  and  the  rights  of 
Frenchmen  arising  thereafter,  were  left,  like  those  of  other 
aliens,  to  be  governed  by  the  general  law  of  the  land.' 

The  Napoleon  code  did  not  pursue  the  liberal  policy  of  the 
French  constituent  assembly  of  1791,  and  it  seems  to  have  re- 
la)  1  Domat,  26,  KC.  1 1.  {b)  I  Dqmat,  BBB,  sec.  IK. 
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vived  the  harsh  doctrine  of  the  droit  d^aubatTte,  under  the  aingle 
exception  that  aliens  should  be  entitled  to  enjoy  in  France  the 
aame  civil  rights  secured  to  Frenchmen,  by  treat;/,  in  the  coun- 
try to  which  the  alien  belongs,  {a)  It  is  not  sufHcient  to  create 
the  exemption  in  favor  of  the  alien,  that  civil  rights  are  granted 
to  Frenchmen  by  the  local  laws  of  the  foreign  country,  unless 
that  concession  be  founded  upon  treaty,  {b)  The  law  in 
•  69  France,  until  within  a  recent  period,  was,  •  that  a  stran- 
ger could  not,  except  by  special  favor,  dispose  of  his 
property  by  will ;  and  when  he  died  the  sovereign  succeeded,  by 
right  of  inheritance,  to  his  estate,  (c)  But  the  droit  iTavbaine, 
under  the  articles  of  Nos.  726  and  913  of  the  code  civil,  was 
abolished  in  France,  by  a  law  of  the  14th  of  July,  1819,  and 
aliens  can  now  acquire,  enjoy,  and  transmit  by  will,  and  by  de- 
scent, real  and  personal  property,  in  the  same  manner  as  the 
other  inhabitants  of  the  kingdom.  In  case  of  succession  amijng 
co-heirs,  partly  French  and  partly  aliens,  the  French  take  of  the 
property  in  France,  a  portion  equal  to  the  value  of  the  property 
situated  in  a  foreign  country,  and  firom  which  they  would  be 
excluded  under  the  foreign  law  or  custom. 

British  subjects,  under  the  treaty  of  1794,  betweea  the  United 
States  and  Great  Britain,  were  confirmed  in  the  titles  which 
they  then  held  to  lands  in  this  country,  so  fai  as  the  question  of 
alienism  existed;  and  they  were  declared  competent  to  sell, 
devise,  and  transmit  the  same,  in  like  manner  as  if  they  were 
natives ;  and  that  neither  they,  nor  their  heirs  or  assigns,  should, 
as  to  those  lands,  be  regarded  as  aliens.  The  treaty  applied  to 
the  title,  whatever  it  might  be,  but  it  referred  only  to  titles 
existing  at  the  time  of  the  tieaty,  and  not  to  tides  subsequently 
acquired,  [d)  It  was,  therefore,  a  provision  of  a  temporary 
character,  and  by  the  lapse  of  time  is  rapidly  becoming  unim- 
portant and  obsolete. 

The  legislature  of  New  York,  and  probably  of  many  other 


(a)  CoAo  Napoleon,  Noi.  11,  726,  918. 

(&)  H.  TonUier,  in  his  Dn^t'Ciril  FraofaiM,  Mm.  L  n.  265,  ches  for  this  rule  ft 
decree  of  the  court  of  csuuion  in  1 S06 ;  md  he  u^a  that  thii  uticle  in  the  Napoleon 
code  was  taken  from  one  in  (he  new  Pragiian  code. 

(c)  R^pertdre  de  Jorispr.  par  Merlin,  tit.  Anbainc,  and  tit.  Elranger,  ch-  1,  No.  6. 

id]  1  WbeMon,  300.    4  IbU.  463.    T  Ibid.  MB.    9  Ibid.  496.    IS  Ha«l.  Rep.  143. 
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states,  are  in  the  practice  of  granting  to  particnlar  aliens,  by 
name,  the  privilege  of  holding  real  property ;  and  by  a  perma- 
nent provision  in  New  York,  aliens  are  enabled  to  take  and 
bold  lands  in  fee,  and  to  sell,  mortgage,  and  devise,  but  not 
demise  or  lease  the  same,  equally  as  if  they  were  native 
*  citizens :  provided  the  party  previously  take  an  oath  *  70 
that  he  is  a  resident  in  the  state,  and  intends  always  to  * 
reside  in  the  United  States,  and  to  become  a  citizen  thereof  as 
soon  as  be  can  be  naturalized,  and  that  he  has  taken  the 
incipient  measures  required  by  law  for  that  purpose.  The 
power  to  sell,  assign,  mortgage,  and  devise  real  estate,  is  to 
continne  for  six  years  from  the  time  of  taking  the  oath ;  bat  the 
alien  is  not  capable  of  taking  or  holding  any  lands,  descended, 
devised  or  conveyed  to  him  previously  to  his  becoming  snch 
re^dent  and  taking  the  oath  above  mentioned ;  and  if  he  dies 
within  the  six  years,  his  heirs,  being  inhabitants  of  the  United 
States,  take  by  descent,  equally  aa  if  be  had  been  a  citizen,  {a) 
There  are  statute  provisions  of  the  same  import  in  favor  of 
aliens  in  Maryland,  South  Carolina,  Delaware,  and  Missouri ; ' 
and  in  Lousiana,  Pennsylvania,  Kentucky,  Virginia,  Michigan, 
New  Jersey,  Dlinois,  Indiana,  and  Ohio,  the  disability  of  aliens 
to  take,  hold,  and  transmit  real  property,  seems  to  be  essentially 
removed,  (b)    In  North  Carolina  and  Vermont,  there  is  even  a 


(a)  v.  T.  Beriied  Statutes,  vol.  i.  p.  730,  sec.  15-20.  This  privilege  b  New  York 
was  funhn'  enlarged  in  1843,  as  ace  below,  note  b. 

{b)  Griffith's  Law  Register,  pusim.  1  Const.  Rep.  8.  C.  61,  111.  Christj's  Big. 
tit  Alien.  A.  Q.  Review,  No.  25,  p.  115.  Chase's  Statutes  of  Ohio,  vol.  i.  p.  404. 
FbilUps  V.  Rogers,  5  Martin's  L.  Rep.  700.  Act  of  South  Carolina  of  1799,  preserib- 
iUg  the  terms  of  deniiatioii.  Pardon's  Penn.  Dig.  pp.  S6,  57,  Elmer's  Dig.  5. 
R.  S.  of  New  Jtrtej,  of  1847,  tit  1,  ch.  l.»  Territorial  act  of  Michigan,  of  March 
31st,  1827.    Revised  Lawa  of  Illinoii,  edit.  1833,  p.  636.    Statate  of  Indiana,  of  Jan- 

I  In  SodUj  Caiollnt,  it  has  been  held  that  if  there  be  no  other  heir  capable  of  inheriliDg, 
the  alien  widow,  resldeiit  io  tb»  state,  of  a  citizen  who  died  intestate,  Eball  take  the  whole 
of  the  decedent's  real  property.  Ford  c.  HnuiiaD,  T  Rich.  165.  But  she  shall  have  none 
of  It,  if  the  citizen  decedent  have  left  a  brother,  who  has  become  a  citizen  by  naturaliza- 
tion :  he  shall  be  tbe  sole  heir.    Keenan  v.  KeeoaD,  T  Rich.  Iil6. 

■  It  is  held  in  New  Jersey,  that  an  act,  which  permits  aliens  "  to  have  and  to  hold  land* 
to  them  and  their  hain  and  auigai  forever,  ae  fully,  to  all  inteQte  and  purposes,  as  any 
natmal-txini  citizen  of  the  Cnited  States  may  or  can  do,"  does  not  remove  the  disability 
of  alienism  from  those,  who,  but  for  tiiat  disability,  wonld  have  been  heirs.  Colgan  *. 
If cKeoD,  t  Ztiti.  566. 
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jmivisioa  inserted  in  their  constdtntions,  that  every  person  of 
good  character,  who  comes  into  the  state  and  settles,  and  takes 


narj  U,  ISIS.  Incl.  B.  S.  IS43,  p.  4U.  By  the  ch»ncr  of  William  Penn,  ai  pn>- 
priet&rj  of  PennsjlTsniB,  to  the  Inhkbitanu,  in  1683,  it  was  dccUred,  that  in  the  cue 
of  aliens  purchasing  lands  in  the  ptorince,  and  dying  therein  vithout  tieing  natnral- 
.  oedgtbeir  estates  sbonld  descend  u  if  they  were  natnraltKd.  Frood'B  PennsylTuiiB, 
vol.  ii.  App.  37.  In  Pennsylvania,  by  the  act  of  March  22i,  ISI4,  aliens  who,  on 
the  18th  of  Jane,  181S,  resided  in  the  stale,  and  continued  to  reside  therein,  npon 
filing  a  declaration  of  an  intentjou  of  becoming  citizens,  might  lake,  hold,  and  con- 
Tej  lands  not  exceeding  200  acres,  nor  in  valne  $20,000,  as  fally  an  citimta  might 
do  ;  and  by  the  act  of  S4th  March,  1S18,  c.  4810,  aliens,  not  subjects  of  any  elate  at 
war  with  the  United  States  at  the  time  of  Ibe  purchase,  might  parchase  and  hold 
lands,  not  exceeding  5,000  acres,  equally  as  nUiTe  citizens.  This  last  act  contained 
no  condition  with  regard  Co  residency.  And  by  the  act  of  Hardi  31,  1837,  purchasers 
from  aliens,  and  (he  titles  of  ihe  heirs  and  devisees  of  aliens,  were  conSnncd,  tabjtel 
to  (he  veiled  rig/itt  of  odiert.  Bee  Donlop's  Laws,  p.  SOS.  Under  the  conatrnctloil 
given'io  the  above  act  of  IBIS,  (Beese  v.  Waters,  4  Watts  and  Se[;g.  I4S,)  an  alien 
husband  acquires  no  title  in  his  wife's  estate  of  inheritance,  as  tenant  by  the  cnrte^ 
initiate.  In  New  York,  (laws  of  N.  T.  seas.  66,  (1833,)  ch.  300,  and  sesa.  57,  (1634.) 
ch.  37,)  the  prerogative  right  of  escbeaC,  in  Ihe  case  of  aliens  dying  seised  of  lands, 
is  much  restricted,  and  Ibe  alien  heirs,  and  the  persons  obliged  to  dednce  title  Ibrongh 
an  alien,  are  enchled,  upon  certain  moderate  conditions,  to  a  release  of  the  interest  of 
the  state  acqnired  by  the  escheat.  In  New  York,  it  is  considered  to  be  a  settled  rule 
of  constniction  of  statutes  permitting  aliens  (o  parchase  and  hold  lands  within  Ae 
stale,  to  them  and  their  hart  and  ouignM,  that  the  alUa  hein,  deviieet  and  panAatert 
of  and  from  the  alien  so  allowed  to  purchase,  can  take  and  hold  in  that  capacity, 
without  prejudice  to  their  title  from  alienism.  See  the  act  of  April  3d,  179S,  ch.  73, 
and  the  proviso  thereto:  and  the  acts  of  March  seth,  1802,  ch:49  ;  and  of  April  Bib, 
1808,  ch.  17G,  and  the  decision  in  Jackson  v.  Adams,  7  Wendell,  367,  thereon.  See, 
also,  Ihe  caseg  of  Goodell  v.  Jackson,  20  Johnson,  693 ;  of  Jackson  v.  Elz,  9  Cowen, 
314,  and  oF  the  Commonwealth  v.  Ueirs  of  Andr£,  3  Pick.  Itep.  234,  to  the  same 
point.  Whether  the  heirs  and  purchasers  of  and  from  the  heirs  and  purchasers  of 
Che  first  alien  taker,  can  so  take,  may  be  a  question,  as  the  privilege  is  (o  the  first 
grantee,  Aii  Aa'ri  and  atiignt,  and  docs  not  necessarily  extend  to  the  heirs  of  the  hrar, 
or  to  the  purchaser  from  the  purchaser.'  The  decision  in  the  case  of  Aldrich  t>. 
Manton,  13  WeudoU,  458,  seems  to  limit  the  privilege  to  the  immediace  heirs  and 
purchaser  from  the  first  privileged  alien.  The  legislature  of  New  Tork,  by  rarions 
provisions,  have  very  greatly  enlarged  the  capaci^  of  aliens  Co  take  and  hold  real 
esialc.  (1.)  Any  alien  who  takes  and  flics  in  the  secretary  of  state's  office,  a  deposi- 
tion of  be^g  a  resident,  aud  of  the  intention  of  his  permanent  residence,  and  to 
become  a  citizen  as  soon  as  the  nacuralizatton  laws  permit,  may  take  and  hold  real 
estate  in  fee,  and  for  six  years  thereafter  may  sell,  devise,  and  dispose  of  the  same, 
excepC  that  he  shall  not  lease  or  demise  the  same  until  natuntlized.    (S.)  Such  alien 

1  In  Cumberiand  «.  Graves,  S  Seld.  80G,  it  was  held  In  oonstmcCion  of  Che  act  of  ITsa, 
that  it  was  Ihe  ialention  of  Che  act  to  remove  the  disability  of  alienism  from  the  heirs  and 
assigns  of  ^e  first  alien  grantee  iadefinitely;  and  a  devise  by  the  remote  alien  beir  of  an 
alien  grantee  to  alien  tmstees,  vested  in  them  a  legal  estate.    S.  C.  B  Barb.  GW- 
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an  oatli  of  allegiance  to  tbe  same,  ra&y  thereapon  purchase, 
and  by  other  just  means  acquire,  hold,  and  transfer  land,  and 
after  one  year's  residence,  become  entitled  to  most  of  the 
privileges  of  a  natnial-born  subject.  In  Connecticut,  the  Su- 
perior Court  is  invested  with  power  at  large,  upon  petition,  to 
grant  to  resident  aliens  the  right  to  take,  bold,  convey,  and 
transmit  real   estate,   in   like   manner  as   native   citizens,  (a)' 


■ball  DOt,  howerer,  uke  or  bold  raal  eiute  deacendod,  deTJwd,  or  conTeyed  to  him 
preTionsly  to  inch  reiidence  tuid  depoaition,  bat  if  be  diea  witbin  tbe  six  years,  bis 
bein  being  inbabitanli,  may  lake  by  deaceiit  aa  if  be  had  been  a  cjtiien.  (3.)  If  any 
alieni  seit  lands  bd  eolitled  by  bim  to  be  beld  and  sold,  lie  may  l«k«  in  fee  mortgages 
■s  a  secDrjly  for  tbe  parcbaM-mooey,  and  repnrchase  on  the  mortgage  lalea.  (1.)  All 
eacb  atieng,  bo  bolding  real  eitales,  ara  subject  to  aueiBnients,  taKfia,  and  bardene  ai 
if  Ibey  nerc  citizeni.  (6.)  All  titles  to  lands  by  conveyance,  descent,  or  devise,  before 
tbe  alien  wu  quali6ed  to  take  and  hold,  aie  confirmed  on  bis  nalnralization,  or  if  not 
nainralized,  if  he  shall  within  one  year  from  acquiring  the  title,  file  his  deposition,  he 
may  in  that  case  hold  and  convey  for  tbe  term  of  five  yean  real  estate.  N.  Y.  Be- 
viied  Statnres,  vol.  ii.  3d  «diL  pp.  S-6.  Tbe  Bevlsed  Statutes,  from  p.  3  to  p.  5,  were 
doubtless  intended  to  p^t  a  dear  and  condensed  view  of  all  (be  vanoos  stainte  pro- 
visioni  in  favor  of  the  rigbta  and  capaciliea  of  alieo*  in  respect  to  real  property,  but 
such  a  view  has  not  been  answered,  and  the  successive  enactmenU  are  so  tacked 
together  as  to  lead  to  repetition  and  perplexity.* 
(a)  Statutes  of  CoDnecticat,  1S38,  p  387. 

'  BMldent  Blieos  are  nolr  vested  with  the  same  rights  as  native  citizens.  Bev.  St  1649, 
tiLlB,cli.l,sec.  B. 

Similar  privilegee  an  given  to  alien  friendi  [n  Virginia,  upon  Sling  a  declaration  of  an 
intention  to  remain.  Bev.  St.  1849,  tit.  33,  eh.  US,  sec.  1.  In  Maine,  by  the  act  of  Feb. 
S,  IBM,  aliens  may  take,  hold,  convey,  and  devlaa  real  estate  within  the  stale ;  and  all  con- 
veyances snd  transfflTs  of  any  intereBt  in  Bnch  estate,  heretofoie  made  by  or  to  any  alien, 
are  made  as  effectual  as  if  made  by  or  to  a  citizen  oflhe  state.  (Laws  ISGfl,  c.  198,  and 
fee  Laws  18G4,  c.  81.) 

*  A  later  act  in  Sew  Torlc(Act  of  Apr.  80,  Ijtws  ia*6,ch.  llB,p.  94,)  bos  conferred  en- 
larged privileges  npon  aliens. 

1.  Tlie  deposition,  above  mentioned,  will  avail,  though  Sled  mbitquait  to  the  acquisition 
of  title,  and  tbe  aUen  holds  the  land  in  the  tame  manner  and  with  the  same  efleot  as  a 
citizen  of  the  United  Stales. 

3.  The  wifa  of  an  allent  resident,  dying  seised,  and  an  ahen  woman  marrying  a  citizen, 

an  entitled  to  dower. 

S.  The  grantee*  or  devisees  of  resident  aliens,  deceased,  are  made  capable  of  taking  and 
holding  in  the  tame  manner  as  if  such  alien  were  a  citizen;  hut  if  any  of  such  devisees  or 
grantees  are  aliens  and  males  of  full  age,  they  most  file  a  deposition,  as  nipra,  subject  to 
a  Uke  condition  as  to  filing  a  deposition;  the  heirs  at  law  of  an  alien  lesi dent  may  take 
and  hold  Uie  real  estate  of  their  ancestor. 

4.  On  the  same  condition,  an  ahen  resident  may  giant  or  devise  to  a  citizen  or  alien. 

G.  Alien  women,  resident  in  the  stste,  may  take,  by  devise  or  nnder  marriage  settle- 

Fotmet  grants,  &c.,  are  confirmed.    See  Brown  t.  Spragne,  6  Denlo's  B.  (4E. 
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These  civil  privileges,  conferred  upon  aliens  by  state  authority, 

are  dictated  by  a  just  and  liberal  pc^icy;  bot  they  must  be 

taken  to  be  strictly  local ;  and  until  a  foreigner  is  dnly 

*  71     naturalized,  according  to  the  act  of  congress,  *  he  is  not 

entitled  in  any  other  state  to  any  other  privileges  than 
those  which  the  laws  of  that  state  allow  to  aliens.  No  oth&c 
state  is  bound  to  admit,  nor  would  the  United  States  admit, 
any  alien  to  any  privileges  to  which  he  is  not  entitled  by  treaty, 
or  the  laws  of  nations,  or  the  laws  of  the  United  States,  or  of 
the  state  in  which  he  dwells.  The  article  in  the  constitution  of 
the  United  States,  (a)  declaring  that  citizens  of  each  state  were 
entitled  to  all  the  privileges  and  immnnitieB  of  citizens  in  the 
several  states,  applies  only  to  natural-born  or  dnly  naturalized 
citizens ;  and  if  they  remove  from  one  state  to  another,  they 
are  entitled  to  the  priyilegea  that  pa«ons  of  the  same  descrip- 
tion are  entitled  to  in  the  state  to  which  the  removal  is  made, 
and  to  none  other.  The  privileges  thus  conferred  are  local  and 
necessarily  territorial  in  their  nature.  The  laws  and  usages  of 
one  state  cannot  be  permitted  to  fwescribe  qualifications  for 
citizens,  to  b^  claimed  and  exercised  in  other  states,  in  contra- 
vention to  their  local  policy,  (b)     It  was  declared  in  Corjield  v. 

Coryell,  {c)  that  the  privileges  and  immonities  conceded 

*  72    by  the  constitution  of  the  United  *  States  to  citizens  in 


[a)  Art.  4,  aec.  2. 

(6)  It  is  a  cmioDi  fact  in  anciont  Grecian  histor;,  tb&t  the  Greek  st&tea  indulged 
such  ■  narrow  and  exceasiTS  jealonsy  of  each  other,  that  intennarriagv  was  forbidden, 
and  none  were  Uloved  to  possegs  lands  within  the  territory  of  another  aCalc.  When 
the  Olynlhiati  republic  intnidac«d  a  more  Iib«ml  and  beneficial  polic;  In  tiiii  respect, 
it  WB«  considered  as  a  portentous  innovation.  MitTord's  History,  toI.  v.  p.  9.  The 
Athenians  occBsionally  granted  the  right  of  intermarriage,  and  even  the  freedom  of 
the  citr  to  the  inhabitants  of  fbi«ign  statee.  Sdiomann's  Dissertations  on  the  Asiem- 
bties  of  the  Athenian*,  ed.  Cambridge,  1838,  p.  3)9.  So,  the  Byiantinet,  to  evmec 
their  deep  gratitude  to  the  AtheniaoB  for  their  auisunce  in  the  war  against  Philip  of 
Hacedon,  broke  in  npon  their  ordinary  policy,  and  grHuted,  by  law,  to  the  Athenians, 
the  right  of  intsnnarriage  with  theh'  citizens,  and  the  power  of  purchasing  and  hold- 
ing lands  in  the  Byzantine  and  Perinthian  territories.  Demost.  Orat.  de  Corona, 
where  the  original  decree  is  set  forth  at  large.  So,  also,  the  inhabitants  and  colo- 
nista  of  the  Latin  dties  in  Latium,  in  the  6tfa  century  of  Bome,  were  so  mach 
regarded  as  foreignera,  that  they  could  not  buy  or  inherit  land  from  Soman  citizens, 
nor  had  they  geaeiaUj  the  right  of  intBrmarriaga  with  Bomaos.    Arnold's  EisL  rol. 

iii.  p.  14. 
{e)  4  Warii,  Oat.  Bep.  971. 
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the  several  states,  were  to  be  confined  to  those  which  were, 
in  their  nature,  fundamental,  and  belonged  of  right  to  the 
citizens  of  all  free  governments.  Such  are  the  rights  of  pro- 
tection of  life  and  liberty,  and  to  acquire  and  enjoy  property, 
and  to  pay  do  higher  impositions  than  other  citizens,  and  to 
pass  tbroogh  or  reside  in  the  state  at  pleasure,  and  to  enjoy  the 
elective  franchise  according  to  the  regulations  of  the  law  of  the 
state.  But  this  immunity  does  not  apply  to  every  right,  for 
some  may  belong  exclusively  to  resident  citizens  ander  the  laws 
of  the  state ;  and  it  was  held  that  a  statute  of  New  Jersey  con- 
fining  the  right  of  taking  oysters  within  the  waters  of  the  state, 
to  the  actual  inhabitants  and  residents  of  the  state,  was  not  an 
act  infnngiBg  the  constitution  of  the  United  States.  The 
power  to  regulate  the  fisheries  in  the  navigable  waters  of  tiie 
states,  remained  in  the  statea  respectively,  though  the  United 
States  have  a  concurrent  power,  so  far  as  couceihs  the  free 
navigation  of  the  waters. 

The  act  of*congresB  confines  the  description  of  aliens  capable  • 
of  naturalization,  to  "  free  white  persons."  I  presume  this  ex- 
cludes the  inhabitants  of  Africa^and  their  descendants ;  and  it 
may  become  a  question,  to  what  extent  persons  of  mixed  blood 
are  excluded,  and  what  shades  and  degrees  of  mixture  of  color 
disqualify  an  alien  from  application  for  the  benefits  of  the  act 
of  naturalization,  (a)     Perhaps  there  might  be  difficulties  also 


(a)  Bj  a,  BtatQle  of  Viigiida,  id  1T8S,  ererj  penon  who  huh  one  fourth  part  or 
more  qf  n^ro  blood,  ia  deemed  a  maUlto,  and  that  act  is  still  in  force.  4  Kandolph, 
631.  The  same  rule  is  declared  in  Indiana.  BeYi«ed  Statutes  of  Indiana,  183B.  It 
ifl  adjudged,  in  Sonth  Carolina,  that  mulattoa  aie  not  wEiite  citizens  within  the  mean- 
ing of  the  law,  and  persons  tinged  with  negro  blood  are  said  to  be  mulattoea.  Slate 
0.  Hayes,  1  BaJlej'e  Bep.  379.  The  term  is  not  pt«ciaelf  defined,  nor  the  line  of 
distinction  between  whites  uid  men  of  color  accuralelj  ascertained.  It  means  a 
person  of  mixed  while  or  Eoropenn  and  negro  descent,  without  defining  exactly  the 
pniportioiis  of  blood.  A  remote  taint  will  not  degrade  a  person  to  the  class  of  pep- 
sons  of  color ;  but  a  mere  predominance  of  white  blood  is  not  lofficient  to  rescue  a 
penon  from  that  class.  It  is  held  to  be  a  question  of  &ct  for  a  jury,  upon  the  evi- 
dence of  features  and  complexion,  and  reputation  as  to  parentage,  and  that  a  ditlmci 
and  vitHile  admixture  of  negro  blood  makes  one  a  mnlaito.  If  the  admixtore  of 
African  blood  does  not  exceed  the  proportion  of  one  eighth,  me  peraon  is  deemed 
wUle.  This  is  the  rule  in  Louisiana,  and  in  the  code  noi'r  of  Prance,  for  her  coloniei 
and  it  is  deemed  in  Carolina  a  proper  rule.  State  t>.  Daiis,  3  Bailey's  Rep.  5S8. 
With  Inspect  to  India,  it  was  the  policy  of  the  British  parliament,  in  1 833,  to  effect  a 

VOi^U.  4 
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as  to  the  copper-colored  natives  of  America,  or  the  yellow  or 
tawny  races  of  the  Asiatics,  and  it  may  well  be  donbted  whether 
any  of  them  are  "  white  persons  "  within  the  purview  of  the  law- 
It  is  the  declared  law  of  New  York,  South  Carolina  and  Ten- 
nessee, (a)   and  probably  so  understood  in   other  states,  that 
Indians  are  not  citizenB,  but  distinct  tribes,  living  under 
*73    the  protection  of  the  goTemmeat,  and  'consequently  they 
never  ean  be  made  citizens  under  the  act  of  congress.  (A) 
Before  the  adoption  of  the  present  conetitation  of  the  United 
States,  the  power  of  naturalisation  resided  in  the  several  states ; 
and  the  constitutioQ  of  New  York,  as  it  was  originally  passed,  (c) 
required  all  persons  bom  oat  of  the  United  States,  and  natural- 


compUte  identification  of  the  Europeans  and  natires  in  the  eje  of  the  lair,  witlWat 
regard  to  color,  birth  or  religion.  Ana.  Reg.  for  1833.  Hist.  p.  184.  In  Ohio,  it  has 
been  held,  that  al!  persons  nearer  while  than  black,  are  lehite  persons,  within  the  con- 
sticntjon  of  the  state.  Jeffries  v.  Ankenj,  11  Ohio  &ep.  3T3,  alb.  So,  bjr  the  easa 
of  I«ne  v.  Baker,  1 2  Ohio  R.  237,  ^onlfas  of  negTo,  Indian,  and  n^iite  blood,  bnt  of 
tno/B  than  ont  half  white  blood,  are  entitled,  nnder  the  school  law  in  favor  of  wbito 
ehitdren,  to  the  benefit  of  the  common  school  fund. 

(a)  Goodell  p.  Jackson,  30  Johns.  Bep«693.  St^te  v.  Hsnagen  of  Electioas  for 
Tork,  I  Bailey's  Rep.  21S.    The  Sute  ■>.  Ross,  7  Yergei,  74. 

(b)  By  an  act  of  the  le^slalare  of  New  York  of  the  10th  of  April,  1S43,  c.  S7,  3 
R.  S.  3d  edit.  4,  enj  native  Indian  maj  purchase,  take,  hold  and  convey  lands,  in  the 
same  manner  as  a  citizen ;  and  wbenerer  be  becomes  a  rieefaolder  Eo  the  ralne  of 
£100,  he  becomes  snbjeet  to  taxation,  and  liable  on  coaEracts,  and  subject  to  the 
civil  jorisdiction  of  the  coarts  of  law  and  equity  as  a  ci^zen.  This  act  gives  to  the 
Indians  new  and  important  privil^es.  Part  of  the  Seneca  tribe  of  Indians  sow 
(1843)  own  and  occupy  leserration  lands  in  the  S.  W.  part  of  the  state  of  New 
York.i  So  the  Oneida  Indians,  owning  laods  in  the  coonties  of  Oneida  and  Madi. 
son,  were  enaUed,  by  the  act  of  April  ISth,  1843,  c.  18G,  to  hold  lands  in  severalty, 
and  to  sell  and  convey  tiie  same,  under  the  care  of  a  saperinlendent  on  the  part  of  the 
state.  It  is  admitted  that  an  Indian  is  a  competent  witness  in  a  soit  bettreeo  nluie 
men.  Coleman  i;.  Doe,  4  Smedes  &  Marshall,  40.  So,  by  the  act  of  eongteu  of 
March  3,  1843,  ch.  101,  provision  is  made  for  a  just  division  of  the  lands  belonging  to 
the  Stonkbridge  tribe  of  Indians,  in  the  temiory  of  Wisconsin,  among  them  iudivid- 
nally,  and  patents  to  be  issued  to  such  IndividuiUs,  in  severalty  and  in  fee ;  and  each 
Indians  are  thenceforth  to  be  deemed  citizens  of  the  United  States,  with  all  the  piiv- 
ilegee  and  dudes  attached  thereto,  and  the  powers  and  nsage*  of  those  Indians  as  a 
tribe  tbenceftHth  to  cease. 

(c)  Art.  4S. 


I  By  a  statute  of  Mew  York,  (Laws  of  N.  Y.  184T,  p.  484,)  various  prorisions  have  been 
made  for  the  intenrat  government  and  police  of  the  Seneca  Indians.  The  act  may  be 
said  ta  contain  the  rudimenBry  provisions  of  civil  and  repnblioui  government. 
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ized  by  the  legialatnre,  to  take  an  oath  abjuring  all  foreign  alle-     . .—  — 

giance  and  subjection,  in  all  matters,  ecc&nos^o/  as  well  &9,Cv^J^^  ' 
civil.  This  was  intended,  and  so  it  operated,  to  exclude  ixoiaf^^d:,.^  •^.^'^ 
the  benefits  of  oatnralizatioa  Roman  Catholics,  who  acknowl-  '**TjItr*  t*t%, 
edged  the  spiritual  supremacy  of  the  Pope,  and  it  was  theresnlt^«y.^L*«'. 

of  former  fears  and  prejudices  {still  alive  and  active  at  the  com-    —  - ' 

mencement  of  oui  Revolution)  respecting  the  religion  of  the 
Romish  church,  which  European  history  had  taught  us  to. 
believe  was  incompatible  with  perfect  national  independence, 
or  the  freedom  and  good  order  of  civil  society.  So  extremely 
strong,  and  so  aatonisbingly  fierce  Eind  onrelenting  was  public 
prejudice  on  Hiis  subject,  in  the  early  part  of  our  colonial  his- 
tory,  that  we  find  it  declared  by  law  in  the  beginning  of  the 
last  century,  (a)  that  every  Jesuit  and  popish  priest  who  should 
continue  in  the  colony  af^r  a  given  day,  should  be  condemned 
to  perpetual  imprisonment ;  and  if  he  broke  prison  and  escaped, 
and  was  retaken,  he  shoold  be  put  to  death.  That  law,  said 
Mr.  Smith,  the  historian  of  the  colony  as  late  as  the  year  1756,  {&) 
was  worthy  of  perpetual  doration ! 


(a)  Colony  Lam,  rol.  i.  p.  38,  Livingston  &  Smith's  edit. 

(6)  Smith's  History  of  Neir  York,  p.  111.  In  the  act  dedtiring  the  riyhti  and  privi- 
kgetiftlKp^pkoftJmeola^at'tietr  York,  in  1691,  all  persons  "  professing  fsilh  in 
God,  by  Jesns  Christ,  his  only  son,"  ven  allowed  the  free  exercisa  and  enjojinent  of 
thur  religious  profession  end  worship,  vrilh  the  exceptioD  of  "  persons  of  ihe  Roman 
religion,"  who  were  not  to  eiereise  their>menner  of  worship  contrary  to  the  laws  of 
England.  Bradford's  edition  of  the  I«w9  of  New  fork,  1719.  As  late  as  1753,  the 
legislatore  of  Virginia  peised  an  act  extremely  severe  apon  popish  recniancs,  placing 
them  Doder  the  most  oppressive  disabilities. 
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LECTURE   XXVL 

07  THS   LAW   C0NCEBITIN6  HARBIAQE. 

Tub  primary  and  moat  important  of  the  domestic  relations  is 
that  of  husband  and  wife.  It  has  ita  foundation  in  nature,  and 
is  the  only  lawful  relation  by  which  Frovidence  has  penuitted 
the  continnance  of  the  human  race.  In  every  age  it  has  had  a 
propitioQS  inflnence  on  the  moral  improvement  and  happiness 
of  mankind.  It  is  one  of  the  chief  foundations  of  sodal  order. 
We  may  justly  place  to  the  credit  of  the  institution  of  marriage 
a  great  share  of  the  blessings  which  flow  &om  refinement  of 
manners,  the  education  of  children,  the  sense  of  jastice,  and 
the  cultivation  of  the  liberal  arts,  (a)  In  the  examination  of 
this  interesting  contract,  I  shall,  in  the  first  place,  consider  how 
a  marriage  may  be  lawfully  made ;  and,  secondly,  how  it  may 
be  lawfiilly  dissolved ;  and,  lastly,  I  shall  take  a  view  of  the 
rights  and  duties  which  belong  to  that  relation. 

(1.)  All  persons  who  have  not  the  regular  use  of  the  un- 
derstanding, sufficient  to  deal  with  discretion  in  the  common 
affairs  of  life,  as  idiots  and  lunatics,  (except  in  their 
•  76  lucid  intervals,)  '  are  incapable  of  agreeing  to  any  con- 
traot,  and  of  course  to  that  of  marriage.  But  though 
marriage  with  an  idiot  or  lunatic  be  absolutely  void,  and  do 


(a)  The  gre&i  philowphical  poet  of  aatiquitj,  who  was,  however,  moat  absard  in 
much  of  hig  philosophical  iheor;,  bat  emioontl;  b««atifal,  tender,  and  aablime  in  hU 
poetij,  supposes  the  ci^lizUion  of  mankind  to  have  been  the  result  of  maniege  aud 
familj  eatabtighments. 

Catlaqtu  privala  vaneru  cmnulaa  Icela 
Cognila  nnf,  proUniqiit  ec  m  vi^ti  creattun : 
Dim  jKnui  hanKmuni  priatam  mollttcen  capil. 

Lacrau  de  Bar.  Hat.  lib.  5 
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senteQce  of  avoidance  be  absolutely  necessary,  (a)  yet,  as  well 
for  tlie  sake  of  the  good  order  of  society,  as  for  the  peace  of 
mind  of  all  persons  concerned,  it  ia  expedient  that  the  nullity  of 
the  marriage  shoold  be  ascertained  and  deolaxed  by  the  decree 
of  a  court  of  competent  jniisdiction.  {b)  The  existence  and 
extent  of  mental  disease,  and  how  far  it  may  be  snilicient,  by 
t^e  darkness  and  disorder  which  it  brings  upon  the  human  &c- 
nhiee,  to  make  void  the  marriage  Contract,  may  sometimes  be 
a  perplexing  qaestaon,  extremely  distressing  to  the  injured 
party,  and  fotal  to  the  peace  and  happiness  of  families,  (c) ' 
~Whethex  the  relation  of  husband  and  wife  lawfully  exists,  never 
ehould  be  left  uncertain.  Suits  to  annul  a  marriage,  by  reason 
of  idiocy  or  lunacy,  have  consequently  been  often  instituted  and 
sustained  in  the  spiritual  courts  in  England,  (d)  The  piopa 
triboual  for  the  investdgatioa  of  this  question,  when  it  is  brought 
np  directly,  and  for  the  mere  purpose  of  testing  the  validity  of 
the  contract,  will  depend  upon  the  local  institutioafi  of  every 
state.  In  those  states  which  have  equity  tribunals,  it  belongs 
to  them ;  {e)  and  where  there  are  no  such  tribouaU  distinct  from 
the  supreme  conrta  of  common  law  juiifldiction,  for  the  exercise 
of  equity  powers,  whatever  jurisdiction  is  exercised  over  the 
matrimonial  contract,  must  be  in  the  common-law  courts. 
A  marriage  procured  by  force  oi  fraud  is  also  void,  ab  mitio, 


(a)  2  Phillimore'B  R.  19.    BrowniDg  d.  Rs&tk,  ibid.  63. 

(i)  Haji  V.  Warn,  3  Phil,  Hep.  4*.  Sir  Wm.  ScoK,  in  Penreis  v.  Tondear,  1 
Hagg.  Cods.  Bep.  138.     Cramp  v.  MorgsD,  3  Iredell,  N.  C.  Eq.  Bep.  91. 

(c)  There  is  a  very  interestiitg  judicial  discussion  in  M'Elroy's  case,' 6  Walts  4 
Eierg.  451,  on  tbe  aubjecl  oflanacj,  and  che  question  is,  whether  the  mind  is  deranged 
to  ench  on  extent  as  to  dbqualiff  the  party  from  condncting  hinuelT  with  personal 
safety  to  himself  and  others,  and  from  managing  and  dilpoaing  hil  own  affairs,  and 
discharging  bis  relative  daliea. 

id)  Ath'e  case.  Free,  in  Ch.  303.  1  Eq.  Cas.  Abr.  27B,  pi.  e.  Ex  parte  Turing, 
1  Ves.  &  Bea.  140.  Turner  n.  Meyen,  1  Hagg.  Consis^  Bep.  414.  Countess  of 
Portsmonth  d.  Earl  of  Fortsmoolh,  1  Hagg.  Eccl.  Bep.  355.  Shelford  on  Marriagn 
and  Divorce,  pp.  183-201. 

(e)  Wightman  v.  Wighlman,  4  Johns.  Ch.  Rep.  343,  Cramp  v.  Morgan,  3  Iredell, 
N.  C.  Bq.  cases,  91.  In  this  and  many  other  poinu  relatiTe  to  domestic  rights,  the 
English  eccle«ia«Ucal  law  it  considered'as  part  of  the  common  law. 
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and  may  be  treated  as  noil  by  every  court  in  which  its  validity 
may  be  incidentally  drawn  in  question,  (a)  The  basis  of 
"  77  the  mairiage  contract  is  consent,  and  the  ingredient  of  frand 
or  doreea  is  as  fatal  in  this  as  in  any  other  contract,  for  the 
free  assent  of  the  mind  to  the  contract  is  wanting,  (b) '  The 
common  law  allowed  divorces  a  vinculo,  causa  melus,  causa 
impotentifB,  and  those  were  cases  of  a  fraudulent  contract  (c) 
It  is  equally  proper  in  this  daae,  as  in  those  of  idiocy  or  lunacy, 
that  the  fraud  or  violence  should  be  judicially  investigated,  in  a 
suit  institnted  for  the  very  purpose  of  anntdliug  the  marriage ; 
and  such  a  jorisdictioD  in  the  case  properly  belongs  to  the 
ecclesiastical  courts  in  Bngland,  and  to  the  courts  of  equity  in 
this  country.  It  is  declared  in  New  York  by  statute,  (d)  that 
when  either  party  to  a  mairiage  shall  be  incapable  of  consent- 
ing to  it,  for  want  of  age  or  unda^tanding ;  or  incapable,  frtim 
physical  canses,  of  entering  into  the  mairiage  state ;  or  when 
the  consent  was  obtained  by  force  or  fraud,  the  mairiage  shall 
be  void  from  the  time  its  nullity  shall  be  declared  by  a  court  of 
competent  authority ;  and  the  courts  of  equity  aie  inveated  with 
that  power,  (e)  It  is  said  that  error  will,  in  some  cases,  destroy 
a  marriage,  and  render  the  contract  void,  as  if  one  person  be 
substituted  for  another.  This,  however,  would  be  a  case  of 
palpable  fraud,  going  to  the  substance  of  the  contract ;  and  it 
would  be  difficult  to  state  a  case  in  which  error  simply,  and 
without  any  other  ingredient,  as  to  the  parties,  or  one  of  them, 
in  respect  to  the  other,  would  vacate  the  contract ,  It  is  well 


{a)  A  moTTiage  would  be  void  if  made  while  one  of  tbe  parties  was  in  a  state  of 
intoxicatioD,  SDcb  as  woald  incapadtate  the  part^  from  outeriDg  into  any  other  con- 
tract. Tbe  CMe  of  Brown  d.  .Tobiuton,  in  1818,  ij  cited  bj  Dr.  TrnDg  to  this  point. 
(Introduction  to  tbe  Studj  of  the  Civil  Law,  p.  lOa,  note.) 

{b)  Voet  ad  FaiHt.  lib.  U,  3,  15.  Tonllier'a  Droit  Ciril  Francais,  torn.  i.  Nos.  501, 
504,  5oe,  519.  Beere's  Domestic  Belatioiu,  SOI,  207.  Pothier's  Troite  da  Contrat 
de  Marine,  Not.  307,  308.    a  Hazard's  Consist.  Bep.  104,  !46. 

(c)  BniT's  case,  S  Co.  98,  b.    Oaghton's  Ord.  Jud.  tit  193,  sec.  17. 

Id)  S.  Y.  ReTised  Statatea,  vol.  ii  p.  139,  sec.  *. 

(e)  Ibid.  US,  sec  20;  168,  sec.  S. 


1  The  conrt  declared  tte  nullity  of  a  marriage  in  a  case  in  wblch  the  u 
woman  had  been  concealed  by  her  friends.  Keyes  v.  Keyea,  9  Foster,  SB8,  i 
«.  Banney,  1  Fester,  it.    Bobeitson  v.  Cole,  13  Texas,  866. 
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nnderstood  that  error,  and  even  disingentiotis  representations, 
ID  respect  to  the  qualities  of  one  of  the  conlzacting  parties,  as 
his  condition,  rank,  fortnne,  manners,  and  character,  would  be 
insufficient.  \  The  law  makes  no  fvovision  for  the  relief  of  a 
blind  credulity,  however  it  may  have  been  produced,  (a) 

(3.)  "No  persons  are  capable  of  binding  themselvea  "78 
in  marriage  nntil  they  have  arrived  at  the  age  of  consent, 
which,  by  the  common  law  of  the  land,  is  fixed  at  fourteen  in 
males,  and  twelve  in  females.  The  law  supposes  that  tiie  par- 
ties, at  that  age,  have  sufficient  discretion  for  such  a  contract, 
and  theyocan  then  bind  themselves  irrevocably,  and  cannot  after- 
wards be  permitted  to  plead  even  theur  egregious  indiscretion, 
however  distressing  the  result  of  it  may  be.  Marriage,  before 
that  age,  is  voidable  at  the  election  of  either  party,  on  arriving 
at  &e  age  of  consent,  if  either  of  the  parties  be  under  that  age 
when  the  contract  is  made,  (b)  But  this  mle  of  reciprocity, 
however  tnie  in  its  application  to  actual  marriages,  does  not 
apply  to  other  contracts  made  by  a  competent  party  with  an 
infant,  nor  even  to  a  promise  of  marriage  per  verba  de  ftUuro 
with  an  infant,  under  the  age  of  discretion.  The  person  «f  full 
age  is  absolutely  bound,  and  the  contract  is  only  voidable  at 
the  election  of  the  infant.  This  point  was  ruled  by  the  K.  B. 
in  Bolt  V.  Ward  Clareneieux,  (c)  after  the  question  had  been 
argued  by  dvffians,  to  see  what  light  might  be  thrown  upon  it 
&om  the  civil  and  canon  law.  Though  this  be  the  rule  of  the 
English  law,  the  civilians  and  canonists  are  not  agreed  upon 
the  question ;  and  Swinburne  was  of  opinion  that  the  contract 
in  that  case  was  not  binding  upon  the  one  party  more  than 
upon  the  other,  (rf) 

The  age  of  consent,  by  the  EngUsh  law,  was  no  doubt  bor* 
rowed  from  the  Roman  law,  which  established  the  Same  periods 
of  twehfe  and  fourteen,  as  the  competent  age  of  consent  to 


(a)  Tonllier,  ut  n^ra,  Soa.  515,  531.  Pothiar,  tH  mpra,  No».  310,  314.  1  PhUli- 
mora,  1ST.  S  Haggud'B  CooaUt.  Rep.  348.  Bbqiod  v.  Benton,  I  D»f»  Bep.  HI. 
Sfir"!  InadtDlioiis,  bj  More,  toI.  i.  n.  b,  p.  U. 

(i)  Co.  Lin.  33  a,  79  b.  The  MuMchawtU  BeviBed  Statntes,  of  1836,  render 
muTuges  contracted  when  either  of  the  puties  ia  within  the  age  of  eonsant,  valid,  if 
fbUowed  by  Tolnntarj  cohabitatioQ. 

Ec)  3  Sir.  aai.  '  (d}  Hug.  Co.  UlL  lib.  S,  note  45. 
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render  the  marriage  conlxact  binding,  (n)  Nature  haa  not  fixed 
any  precise  period ;  and  municipal  laws  must  operate  by  fixed 
and  reasonable  rules.  The  same  role  was  adopted 
■79  *in  Prance,  before  their  revolntion :  (ft)  but  by  the  Napo- 
'  leon  code,  the  age  of  consent  was  raised  to  eighteen  in 
males,  and  fifteen  in  females,  though  a  dispensation  from  the 
role  may  be  granted  for  good  cause.  If  without  the  consent 
of  their  parents,  or  of  the  father,  in  case  of  a  difference  of  opin- 
ion, the  son  must  be  twenty-five  years  complete,  and  the  daugh- 
ter twenty-one  years  complete,  to  tender  them  competent  to 
contract  marriage,  (c) 

(3.)  No  person  can  marry  while  the  former  husband  or  wife 
is  living.  Such  second  marriage  is,  by  the  common  law,  abso- 
lutely null  and  void ;  {d)  and  it  is  probably  an  indictable  offence 
in  most,  if  not  aU  of  the  states  in  the  Union,  (e)    In  New  York, 

(a)  Inst  t,  10,  Ds  Naptiss.    Co.  Lin.  78  b.     1  Blacki.  Com.  436. 

(b)  1  Domai.  Pre),  b.  U,  Sfi.  Tbs  incapad^  for  nutrdage  cewed  when  the  putiea 
had  aluiiDed  the  respectiTe  agea  of  foane«ii  and  iwelre.  But  if  the  children  wara 
QDder  paternal  authorit;,  the  son  coold  not  marry  anlesa  be  was  thirty  years  of  age, 
nor  the  ■daughter  imlexa  she  was  twenty-five,  without  the  consent  of  theif  parent). 
Ibid. 

(c)  Code  Civil,  Noa.  144,  14S.  The  New  Yoii  Bemed  Statutes,  toI.  ii.  p.  138, 
established  the  ages  of  consent  st  seventeen  in  males,  and  foorteen  in  females  j  but 
the  provision  was  so  disrelished,  that  it  was  repealed  within  foar  months  thoroafcer, 
by  the  act  of  !Oth  April,  I8S0,  which,  of  course,  left  the  case  to  stand  as  before,  upon 
the  role  oflhe'cammoDlaw.'  In  Ohioi  Indiana,  and  Michigan,  the  age  of  consent  is 
raised  to  eighteen  years  in  males,  and  fourteen  in  females.  Statates  of  Ohio,  1S31. 
Territorial  act  of  Michig;an,  April,  1S32.  R.  Statutes  of  Indiana,  1S38.  In  Illinois, 
to  seventeen  in  males,  and  fotiTteen  in  females.    QliooU  S.  Laws,  iSS3. 

(d)  Cro.  EEiz.  858.     1  8atk.  lil. 

{t)  In  North  Carolina,  bigamy  was  a  crime  punishable  with  death.  Statutes  lT90 
and  I60Q.  In  Alabama,  it  is  poniihable  by  fine,  imprisonment,  and  oMpping. 
Atkins's  Dig.  ad  ed.  p.  107.  , 

1  But  in  New  York,  the  court  has  power  by  statute  to  annul  manTsges  in  e^flM"  eases, 
when  the  female  was,  at  the  dme  of  the  marriage,  under  the  a^e  of  fourteen.  Bennett  t. 
Smith,  31  Barb.  489.  In  Wisconsin,  males  may  marry  at  18,  females  at  16.  R.  S.  Wiscon- 
sin, tit.  31,  ch.  T3-  In  Virginia,  males  may  marry  at  14,  fbmales  at  12.  Rev.  St.  1849, 
tit  81,  cb.  109,  see.  S.  !□  Ohio,  it  has  been  decided  Chat  mairiages  between  a  male  onder 
the  age  of  18,  and  a  femsle  under  the  age  of  14,  are  Invalid,  unless  confirmed  by  cohabitsi- 
Uon  inbseqnently  to  t)ie  parties  attninmg  the  slatuUry  age.  Shafher  v.  State  of  Ohio, 
30  Ohio  R.  1.  While  In  Iowa  the  decisloa  of  the  court  is  directly  oontiaiy.  Goodwin  t. 
Thompsou,  3  Greene,  Iowa  R.  SIO.  The  statutes  m  botii  states  are  substantially  the  same 
in  language.  The  commoD-law  rule  which  fixes  the  ages  of  oonsent  at  14  and  11  yean 
prevails  in  Hassacboietts.    Partoa  «.  Herrey,  1  Gray,  US. 
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it  is  declared  by  statnte  to  be  an  offence  punishable  by  impria- 
onment  in  a  state  prison,  in  all  but  certain  excepted  cases. 
Those  cases  are,  when  the  hosband  or  wife,  as  the  case  may  • 
^>e,  of  the  party  who  remarries,  remains  continttally  without 
the  United  States  for  five  years  together ;  or  when  one  of  the 
married  parties  shall  have  absented  himself  <^  herself  from  the 
other  by  the  space  of  five  successive  years,  and  the  one  remarry- 
ing shall  not  know  the  othe^,  who  was  thns  absent,  to  be  living 
within  that  time ;  (a)  or  when  the  person  remarrying  was,  at 
Hk  time  of  such  marriage,  divorced  by  the  sentence  of  a  com- 
petent cotut,  for  some  other  cause  than  the  adultery  of  such 
person ;  or  if  the  former  husband  or  wife  of  the  party  remarry- 
ing had  been  sentenced  to  imprisonment  for  life ;  or  if  the  former 
marriage  had  been  duly  declared  void,  or  was  made  witJiin  the 
age  of  consent.  (6)  This  is  essentially  a  transcript  of  the 
'statute  of  1  James  I.,  ch.  11,  with  a  redaction  of  the  *80 
time  of  absence,  from  seven  to  five  years ;  and  though  the 
penal  consequences  of  ench  a  second  marriage  do  not  apply 
in  those  excepted  cases,  yet,  if  the  former  husband  or  wife  be 
living,  thongh  the  foct  be  unknown,  and  there  be  no  divorce 
a  vincuh  duly  pronounced,  or  the  first  marriage  has  not  been 
duly  annulled,  the  second  marriage  is  absolutely  void,  and  the 
parly  remarrying  incurs  the  misfortune  of  an  unlawful  connec- 
tion. If  there  be  no  statute  regulation  in  the  case,  the  principle 
of  the  common  law,  not  only  of  England,  but  generally  of  the 
'  Christian  world  is,  that  no  length  of  time  or  absence,  and 
nothing  hut  death,  or  the  decree  of  a  court  confessedly  compe- 
tent to  the  case,  can  dissolve  the  marriage  tie.  (c) 

(a)  Id  Ohio,  it  U  three  yean  of  conliniial  aod  irilfbl  abaence,  next  before  the  second 
nurriage.  Statnies  of  Ohio,  1831.'  In  BlawachuEetts,  it  is  seven  ;ean;  and  it  is 
fojther  added,  that  the  legfil  penalty  does  not  applj  if  one  of  the  parties  had  been 
absent  for  a  year  or  more  at  the  time  of  tbe  second  marriage,  and  beliered  to  be 
dead.    Man.  Beriaed  Statutes,  183fl. 

{b)  N.  T.  Borised  Stalotec,  vol.  ii.  pp.  139,  68T.  Ibid.  688,  sec.  U.  The  statnte 
llM  farther  proTided  on  this  subject,  that  if  one  of  the  married  parties  absents  Mm- 
aelf  or  benelf,  for  five  snccessive  years,  mthoai  being  known  to  tbe  other  party  to  be 
Kving  daring  that  time,  and  the  other  party  marries  during  the  lifb  of  the  absent 
person,  the  mBrriage  is  void,  onlgfiom  the  time  liai  ii*  naliitg  liaU  be  pronounced  l«)  a 
eeiBt  e/*  eoMpdinf  aaOiotitg.  And  farther,  that  no  pardon  granted  to  any  person  sen- 
tonead  to  impriaonment  for  life,  shall  restore  to  him  or  her  the  rights  of  a  previoos 
nwiriage.    N.  Y,  Revised  Statutes,  vol.  ii.  p.  139,  sec.  S,  7. 

(c)  1  BoU.  Abr.  340,  pi.  %  3ST,  pi.  40,  360,  F.  Wiltiamson  v.  Parisien,  I  Johns. 
Cb-  Bep.  3B9.     Fenton  v.  Beed,  4  Johns,  B«p.  SS. 


.dr,yCOOgIe 


46  OF  THE  RIGHTS  Q¥  PKB80SS.  [PAIIT  IT. 

By  the  statate  of  James  L,  if  one  of  tbe  matried  parties  con* 
tinnally  remained  abroad  for  five  years,  and  was  Hving,  even 
•  vitjiia  the  knowledge  of  tbe  other  party,  or  the  parties  were  at 
the  time  only  nnder  a  divorce  a  metua  et  thoro,  yet  the  second 
marriage,  though  void  in  law,  would  not  be  within  the  penalties 
of  the  act  It  was  still  a  divorce,  and  the  act  did  not  distin- 
guish between  the  two  species  of  divorce,  (a)  Tbe  crime 
of  bigamy,  or  of  polygamy,  ,as  it  on^t  more  properly 
*81  'to  be  termed,  (6)  baa  been  made  a  capital  olTence  in 
some,  and  punished  very  severely  in  other  parts  of  Ea- 
TOpe;(G)  bat  the  new  civil  code  of  France  (^  only  renders 
sncb  second  maniage  unlawful,  without  annexing  any  penalty 
for  the  ofience.  (e) 

Tbe  direct  and  serious  prohibition  of  polygamy  contained  in 
oar  law,  is  foonded  on  the  precepts  of  Christianity,  and  tbe 
laws  of  our  social  nature,  and  it  is  sapported  by  the  sense  and 
practice  of  the  dvilized  nations  of  Europe.  (/)  Though  tbe 
Athenians  at  one  time  permitted  polygamy,  yet,  generally,  it 
was  not  tolerated  in  ancient  Greece,  but  was  regarded  as  the 
practice  of  barbarians,  (ff)  It  was  also  forbidden  by  the  Komans 
throughout  tbe  whole  period  of  their  history,  and  the  prohibition 
is  inserted  in  tbe  Institutes  of  Jnstioian.  (A)     Polygamy  may  be 

[a)  i  Biscka.  Com.  1G3,  164.  Thia  point  mg  niud  and  diaciiMed  in  Forter'i 
MK,  Cro.  CiT.  461 ;  and  while  the  conn  admitted  tbe  Mcond  nurriaga  to  be  aiilavfal 

and  void,  jet  the;  did  not  decide  whether  the  atatnie  penali/  wonld  attach  upon  anch 
a  case  of  bigamj.  The  Hew  York  Havised  Statutes,  vol.  a.  p.  687,  sec.  9,  have  coi- 
racted  this  impetftction  in  the  English  statate,  and  mode  the  exception  to  the  applica- 
tion of  the  penalties  of  bigamy,  in  the  case  oF  divorce,  not  to  Test  on  a  divorce  a  neata 
(t  iJioro,  bat  to  apply  only  to  the  Jiuolution  of  the  former  maniage. 

(6)  Earg.  Co.  litt.  lib.  2,  n.  48. 

{c}  BatriDgion  oD  the  Statntea,  p.  401. 

(J)  No.  147. 

(<)  If  a  woman  be  induced,  by  fraadaleiit  means,  to  marry  a  man  who  has  a  wlfto 
living,  and  wiio  represented  himself  as  single,  the  children  born  while  the  deception 
iMlcd,  are  entitled  to  the  righti  of  legitimate  children.  Clendenning  u.  Clendenning, 
IS  Martin's  I^jais.  Sep.  43S.  (Vol.  iii.  k.  b.)  This  ii  bIm  iheeutoM  law  in  New 
York.    New  Tork  Bavised  Siacntea,  vol.  ii.  p-  142,  see.  28. 

(/)  Pftlej'i  Moral  Philosophy,  b,  8,  ch.  6.     • 

(g)  Potter's  Greek  Antiq.  264.     Taylor's  Elem.  Ciril  Law,  840-844. 

(A)  Cic.  de  Orat.  t,  40.  Snei.  Jul.  S2.  Inst.  I,  10,  h.  ad.  fin.  Taylor,  ibid.  844- 
847.  Polygamy  was  in  practice  among  tha  Jews  in  tbe  early  patriarchal  ages.  Sol- 
den's  Uxor  Ebraica,  lib.  1,  ch.  9.  Anttqnities  of  the  Hebrew  Republic,  by  Lewis, 
TOl.  iu.  p.  348. 
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regarded'  aa  exclnsively  tlie  feature  of  Asiatic  manners,  and  of 
half'civilized  life,  and  to  be  incompatible  with  civilization,  re- 
finement, and  domestic  felicity,  (a) 

(4.)  In  most  conntries  of  Europe  in  which  the  canon  law  has 

had  authority  or  infiuence,  maniages  are  prohibited  be- 
*82    tween  *  near  relations  by  blood  or  marriage.     Prohibitions 

similar  to  the  canonical  disabilities  of  the  English  ecclesi- 
astical law  were  contained  in  the  Jewish  laws,  from  which  the 
canon  law  was,  in  this  respect,  deduced ;  and  they  existed  also 
in  the  laws  and  nsages  of  the  Greeks  and  Bomans,  subject  to 
considerable  alteiatioDB  of  opinion,  and  with  varions  modifica- 
tions and  extent.  (6)  These  regnlationa,  as  far  at  least  as  they 
prohibit  mairiages  among  near  relations,  by  blood  or  mairiage, 
(for  the  canon  and  common  law  made  no  distinction  on  this 
point  between  connections  by  consanguinity  and  affinity,)  (c) 
are  evidently  founded  in  the  law  of  nature;  and  incestuous 
marriages  have  generally  (but  with  some  strange  exceptions  at 
Athens)  (d)  been  regarded  with  abhorrence  by  the  somidest 
writers  and  the  most  polished  states  of  antiquity.  Under  the 
infioence  of  Christianity,  a  purer  taste  and  stricter  doctrine  have 
ever  been  inculcated ;  and  an  incestnoas  connection  between  an 
onde  and  niece,  (it  being  a  marriage  within  the  Levitical  de- 
grees,) has  been  adjudged,  by  a  great  master  of  public  and 
municipal  law,  to  be  a  nnisance  extremely  offensive  to  the  law? 
and  manners  of  society,  and  tending  to  endless  concision,  and 
the  pollution  of  the  sanctity  of  private  life.  («) 


(a)  Lieber,  in  hu  Political  Etbiu,  vol.  ii.  p.  9,  aajs  that  pol^gmny  leads  to  tbe  pa- 
triarchal principle,  and  irhich,  when  applied  to  large  commaniliM,  fallen  the  people 
in  itaiionary  degpotism,  while  that  priadplo  cannai  exist  long  in  connectioD  with 
monogamf .     The  ramark  ii  equally  striking  and  profound. 

(6)  Semen's  Uioc  Bbraica,  lib.  I,  ch.  1-S.  1  Potter's  Greek  Antiq.  170.  2  Ibid. 
267,  263,  269.'  Tacit.  Ann.  la,  lec.  4,  5,  6,  7.  r.«wis'B  Antiquities  ol  the  Jewish 
Repablic,  vol.  iii.  p.  252. 

(e)  Co.  Litt.  235,  a.  Qibson's  Cod.  412.  1  Phillimore'a  Itep.  301,  35S.  Stair's 
Initioitions  b^  Hore,  vol.  i.  note  b,  p.  15.  Affinity  is  the  relation  oontracted  bj  mar- 
riage between  a  husband  and  hia  -mta'a  kindred,  and  between  a  wi&  and  her  husband's 

{d]  Hitford's  History  of  Greece,  toI.  vii.  p.  374. 

(e)  BnrgesB  d.  Borgess,  1  Hagg.  Consist.  Bep.  3B6.  Wood*  v.  Woods,  3  Curleis, 
516,  S.  P.  Sacb  a  coanection  was  held  in  equal  abomination  by  Justinian's  code. 
Code,  9,  8, 3.    Consanguiuicy  and  affinity  are  equally  impediments  in  the  case  of  iUe- 
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It  IB  very  difiicnlt  to  ascertain  exactly  the  point  at  wbicb  the 
laws  of  nature  have  ceased  to  discountenance  the  anion.  It  is 
very  clearly  established  that  mamagee  between  lelationa  by 
blood  or  affinity  in  the  lineal  or  ascending  and  descending  lines, 
are  unnatural  and  unlawful,  and  they  lead  to  a  confusion  of 
*  83  rights  and  dutieB.  On  this  point  the  civil,  the  canon,  *  and 
the  comxnon  law  are  in  perfect  harmony.  In  the  learned 
opinion  which  Ch.  J.  Vaughan  delivered  on  this  subject,  in  HoT' 
rison  V.  Burvjeil,  (a)  upon  consultation  with  all  the  judges  of 
England,  he  considered  that  soch  marriages  were  against  the 
law  of  nature,  and  contrary  to  a  moral  prohibition,  binding 
upon  all  mankind.  But  when  we  go  to  collaterals,  it  is  not 
easy  to  fix  the  forbidden  degrees  by  clear  and  established  prin- 
ciples. {&) 

In  several  of  the  United  States,  marriages  within  the  Levi- 
tical  degrees,  under  some  exceptions,  are  made  void  by  statute ; 
but  in  New  York,  until  1830,  there  was  not  any  statute  defining 
the  forbidden  degrees ;  and  in  En^and  the  prohibition  to  marry 
within  the  Levitical  degrees  rests  on  the  canon  law,  which,  in 
that  respect,  received  the  sanction  of  several  statutes  passed  in 
the  reign  of  Hen.  VIII.  (c)^     It  was  considered  in  the  case  of 


gicimate  relations,  and  within  tbe  pnrTieiT  of  the  prohibition.  Homer  v.  Horner, 
1  Hagg.  Cone.  Rep.  353,  3.    Blackmoro  o.  Brider,  2  Phil.  361. 

(a)  Vaughan's  Rep.  206.     3  Vent.  9,  8.  C. 

{b)  DoctOT  Tajlor,  in  hia  EtcmenU  of  the  Ci*iL  Law,  pp.  3)4-339,  has  gone  deeplj 
into  the  Greek  and  Romfm  learning  ai  to  the  c^ilent  of  the  prohibition  of  marriage 
between  near  relations ;  uid  he  aaja,  tlie  fooi^  d^ree  of  icollatenilcoDBaQguinEty  ie 
the  proper  point  to  atop  at ;  that  &a  martiage  of  coasint-gcrniu)  or  firet-conains,  and 
who  are  colloterala  in  the  fourth  degree  according  to  die  compaiation  of  the  civilians, 
and  in  the  second  tlep«e  according  to  the  canon  law,  is  lawful,  and  the  civil  law 
ptoperlj  established  the  fonrth  of  the  flrst  degree  that  could  match  with  decencj. 
The  terrilorial  act  of  Uichigan,  of  April,  1 833,  atops  at  the  fonrth  degree,  by  prohibit, 
ing  muriages  nearer  than  first^coniinB. 

(c)  B;  the  statute  of  S  and  6  Wm.  IV.  c,  S4,  marriages  between  petwns  within 
the  prohibiled  degree  of  consangninit;  or  affinity,  are  declared  to  be  abaolately  null 
and  Toid.  Befot«  that  act,  anch  marriage*  were  voidable  only  by  aeutenco  of  the 
ecclesiastical  coart,  pronounced  in  the  lifo-time  of  both  the  parties.  The  English 
gtatBte  has  not  declared  what  an  the  prohibited  degrees,  and  we  are  to  look  for  the 

1  Tba  snbjeot  of  the  Levitical  degrees,  as  afibotlng  the  validity  of  uarriaget,  has  been 
mnoh  discnued  in  a  late  English  0M«.  fieg.  >.  Chadwiok,  U  Eng.  Jurist  Bep.  p.  IT* , 
lUS.    <S  i:ng.  O.  L.  lOG. 
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Wightman  v.  Wightman,  (a)  that  marriages  between  brothers 
and  sisters  in  the  collateral  liDe  were  eqaally,  with  tboae  be* 
tween  persons  in  the  lineal  line  of  consanguinity,  unlawful  and 
void,  as  being  plainly  repugnant  to  the  first  principles  of  society^ 
and  the  moral  sense  of  the  civilized  worid.  It  would  be  difficult 
to  carry  the  prohibition  &rther  without  legislative  sanction ;  and 
it  was  observed,  in  the  case  last  referred  to,  that  in  New  York, 
independent  of  any  positive  institution,  the  courts  would  not 
probably  be  authorized  to  interfere  with  marriages  in  the  col- 
lateral line  beyond  the  first  degree  computed  according  to  the 
canon  law,  especially  as  the  Levitical  degrees  were  not 
considered  *to  be  binding  as  a  mere  mimicipal  rule  of  *84 
obedience.  (&)'  The  Napoleon  code(c)  has  adopted  pre- 
cisely the  same  extent  of  prohibition,  as  forming  the  impassable 
line  between  lawful  and  incestuous  marriages ;  and  though  the 
prohibition  goes  deepca-  into  the  collateral  line,  yet  the  govern- 
ment reserved  to  itself  the  pow^  to  dispense,  at  its  pleasure, 
with  such  further  prohibitions.  It  is  evident  that  the  compilers 
of  that  code  considered  the  marriage  between  collaterals  in  the 
first  degree  of  consangoinity,  prohibited,  by  a  rale  which  was 
of  absolute,  uniform,  and-  universal  obligation,  because,  as  to  the 
[HXihibition  between  brothers  and  sisters,  the  sovereign  had  no 
dispensing  power.    In  England,  ttie  question  was  considered  by 


L«Titical  degrees  uiDterpreted  by  the  canon  1aw,aiid  bj  the  statatesof  S5  Een.Vm. 
c  2a,  and  32  Hen.  VIII.  c.  38,  and  the_lable  of  d^rew  establuhed  by  Archbishop  Par- 
ker in  1563.    See  Sbeiford  oti  Marriage  and  Diforce,  ch.  3,  sac.  1. 

(a)  4  Johns.  Ch.  Bep.  343. 

{b)  BjiheNewYorkBeiisedStAbiteg.Tol.  ii.  p.  139,  Bec3;  ibtd.  688,  mc  IS,  and 
which  went  into  operation  in  1830,  mairiage*  between  relativee  in  the  ascending  and 
detcending  linos,  and  between  brothers  and  eisteis  of  the  half  aa  well  as  of  the  whole 
blood,  is  now  declared  to  be  inceataoas  and  void.  Snch  inccstnous  marriagea,  and 
also  adultery  and  fomicotiDn,  committed  by  snch  relatires  with  each  other,  are  made 
indictable  offences,  and  punishable  b;  impmonment  in  n.  state  prison  for  a  term  not 
exceeding  ten  yean.  This  is  also  the  law  in  Hassadmsetla  i  and  the  punishment  by 
imprisonment  extends  to  adaltery  and  fomicatiou  committed  by  other  penons  dian 
such  relations.    Moss.  Borised  Statutes,  1836,  part  4.  tit.  t,  ch.  130. 

(cj  Nos.  16t,  162. 


1  Marriage  of  a  man  with  his  mother's  lister  Is  not  lold  bj-  tbe  laws  of  nstnre.  Sutton 
V.  Warren,  10  Met.  R.  4G1.  The  mamaga  of  a  man  with  the  daugfatsr  of  hit  sister,  hii 
been  held  to  be  tadatle  by  the  laws  of  Ood.    Bonhsm  v.  Bsdgley,  a  Qibn.  K.  S33. 
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the  court  of  delegates  in  the  case  of  Butler  v.  QastriU,  (o)  and 
tfaongh  the  court  did  not  agree  to  admit  marriages  between 
brothers  and  sisters  to  be  against  the  law  of  natnK,  as  mar- 
riages were  bo  considered  between  parties  connected  in  the 
lineal  line ;  yet  they  admitted  them  to  be  against  the  law  of 
God,  and  against  good  morals  and  policy.  I^i  Louisiana,  mar- 
riages are  prohibited  among  collateral  relations,  not  only  be- 
tween brother  and  sister,  but  between  uncle  and  the  niece,  and 
the  aunt  and  the  nephew,  {b)  It  is  not  consistent  with  my  pur- 
pose to  pursue  this  inquiry  more  minutely.  The  books  abound 
with  curious  diacussionB  on  the  limitations  which  ought  to  be 

prescribed ;  and  in  the  Eng^h  cases,  in  particular,  to 
*85    which   I  have   referred,  the   courts  'bestowed  immense 

labor,  and  displayed  profound  learning  in  their  investi- 
gations on  the  subject,  (c) 


{a)  GUben'a  ^.  Hep.  1S6.  * 

[b]  Civil  Code,  art.  97.  In  Ohio,  marriageB  are  unlawful  benreen  aauei  of  kin 
than  first  cousiiu.  ReTtsed  StatntM  of  Ohio,  1S31.  In  North  CHolina,  manikin 
between  pcraons  nearer  of  kin  than  Ant,  comins  ue  declared  to  be  TOid,  Lam  of 
1893,  ch.  IB. 

(c)  Whetb^^r  ii  be  proper  or  lawful,  in  a  ntl^iom  or  moral  sense,  for  a  man  to 
many  bis  deccaaed  wife's  sister,  has  been  diseuaaed  by  American  mitera.  Mr.  N. 
Webster,  in  his  Essaj^  pablished  at  Boaton,  in  1T90,  No.  36,  held  tbe  affirmatiTe. 
Dr.  LiTingston,  in  his  pissertaUon,  poblished  in  New  Branswi(±;  in  1816,  and  con- 
fined excluEively  to  that  point,  mainiained  the  negatiTo  side  of  tha  qnestion.  The 
Bev.  Dr.  S.  E.  Dwight  has  also,  is  his  Hebrew  Wife,  a  treadse  published  in  1S36, 
maiotJiined,  with  much  biblical  lenrniug  and  great  zeal,  that  the  mairiage  of  a  de- 
ceased wife's  sister  was  nnlawfnl  and  incestaous  under  the  Levitical  law;  and  that 
the  biblical  law  of  incest  was  of  general  moral  obligation,  and  binding  on  the  whole 
gentile  world.  This  is  the  adjudged  law  in  England,  and  a  marriage  between  a  man 
and  bia  deceased  wife's  sister  is  held  ttt  be  incestnons  and  void.  Bill  v.  Qood,  Vaugb. 
Rep.  30E.  Harris  v.  Hicks,  3  Salk.  S48.  Ray  v.  SherwoCMl,  1  Cartels,  173,  in  the 
arches  court,  and  afllnned,  on  appeal,  in  I83T,  )  Hoore,  Frivy  Council,  39S,  396. 
Shelford  on  Marriage  and  Dirorce,  pp.  ITS,  ITS.  It  )s  nid  that  maniage  with  Ae 
sister  of  a  deceased  wif^  is  Uwfiil  in  Pnusia,  Saxony,  Hanover,  Baden,  Mecklenbnrg, 
Hamburg,  Denmark,  and  most  of  the  other  Protestant  states  of  Enrope.  Id  most 
Catholic  conntries  snch  marriages  are  fbrmallj  prohibited,  but  dispeosadona  easily 
obtained.  Hayward'a  Remaiks  on  the  Law  regarding  Harris^  with  the  Sister  of  a 
Deceased  Wife,  London,  184!i.  In  that  pamphlet  it  is  sbown,  npon  very  strong 
reasoQ  sod  anthority,  that  the  prohibiliocE  in  the  LeTitical  law  do  not  reach  the  caw. 
It  is  not  my  object  to  meddle  with  that  qaestion ;  bat  such  a  marriage  is  clearly  not 
incestuous  nor  invalid  by  the  monicipal  law  of  New  Toric,  though  it  be  unlawful  in 
England  and  io  some  of  the  American  slates.  In  1843,  a  proposition  was  made  and 
discnssed  in  the  Briiiah  House  of  Commons,  for  a  law  to  legalise  the  maniage  of 
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(5.)  The  consent  of  parents  and  gitaidians  to  the  marriage  of 
minorB  is  aot  requisite  to  the  validity  of  the  marriage.'  In 
New  York,  there  was  no  statnte  provision  in  the  case  until  1830, 
and  marriages  were  left  without  parental  restraint  to  the  free- 
dom of  the  common  law,  and,  consequently,  with  as  few  checks 
on  the  formation  of  the  marriage  contract  as  in  any  part  of  the 
civilized  world,  (a)  The  matrimonial  law  of  Scotland  and  of 
Ireland  is  equally  loose,  {b)  and  bo  was  the  English  law  prior  to 
the  statnte  of  26  Geo.  IL  ch.  33.  (  That  statute,  among  other 
things,  declared  all  marriages  under  licenoes,  when  either  of  the 
parties  were  under  the  age  of  twenty-one  years,  if  celebrated 
without  publication  of  bans,  or  without  ibe  consent  of  the 
father,  or  unmarried  mother,  or  guardian',  to  be  absolutely  null 
and  void,  (c)  j  The  English  statute  pursued  the  policy  c^  the 


widowers  vith  their  deceaMd  wives' sisten,  bat  it  was  rejected.  In  Virginia,  in  1830, 
in  the  efte  of  The  Commonireatth  d.  E.  &  K.  Perrjman,  marriage  irith  a  brother's 
iridaw  mu  held  illegal  oDder  the  atataCe  code,  and  it  was  .judicially  diseolred. 

2  Jjeigh't  Bep.  717.  Act  of  1792,  R.  C.  Virginia,  vol.  i.  274.  In  Mag^actiusetM, 
the  marriage  between  a  man  and  bis  deceased  wife's  sister  waa  foimerlj  lawful. 
(Partoni,  Ch,  J.,  6  Haas.  Sep.  379.)  Aad  so  it  continues  to  bo  by  the  Revised 
SlatQtes,  1836,  p.  473.  The  Rev.  Doctor  Mathews,  of  New  York,  in  ui  able  arga- 
ment  in  favor  of  the  lawfntnesB  of  murjing  a  deceased  wife's  sister,  delivered  before 
the  general  synod  of  the  Reformed  Dutch  Church,  in  Jane,  1 S43,  states,  tiial  in  every 
state  in  the  Union,  except  Virginia,  euch  marriages  are  allowed  to  be  lawful.  But 
marriages  of  this  kind,  though  prohibited  by  poaiiivo  law  in  one  state*  would  be  re- 
garded as  valid  in  that  and  every  other  state,  if  made  in  a  state  or  country  where  no 
snch  prohibition  exists.  The  rale  is,  however,  subject  to  this  limitation,  tbai  if  a 
foreign  state  shoold  allow  marriages  clearly  incestuous  by  th^  law  of  nature,  they 
would  not  be  allowed  to  have  validity  eisewheiQ.  Qreenwood  u.  Curtis,  6  Mass. 
IIep.87S. 

(a)  See  in/ra,  art.  6,  from  p.  86  to  p.  92,  showing  statute  regulations  in  the  several 
states  as  to  marriage,  and  requiring  the  consent  of  parents  and  guardians  ;  but  they 
do  not.  make  voiid  the  marriage  without  that  consent,  and  only  impose  penalUes  on 
die  persons  pronouncing  the  marriage  without  that  consent. 

(b)  Eiskine's  last.  vol.  i,  pp.  89-91,  (Sth.  edit.  6t.}    H'Doaalt's  Inst.  vol.  i.  p.  IIS. 

3  Addams's  Rep.  375.     1  Ibid.  64.    Shel{brd  on  Marriage  and  Divorce,  p.  91.. 

(c)  (In  Brealy  v.  Reed,  3  Cnrieia,  333,  in  the  conaUtory  court  of  London,  a  map- 
riage  was  pronouitced  null  by  reason  of  omission  of  the  middle  christian  name  of  the 
husband  in  the  publication  of  bans,  wilfiUly  and  knowingly. with  the  consent  of  the 
partiea,  and  for  a  clandestine  purpose.] 

'  A  conditioa  in  ■  legacy  or  devise,  rBstrainlng  marriage,  is  valid  in  respect  to  the  tes- 
tator's widow,  but  is  not  vaiid  as  to  any  other  woman.  Lloyd  e.  Lloyd,  10  E.  L.  &  E. 
Bep.  ISfi. 
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civil  law,  and  of  the  law  of  the  present  day  in  many  parts  of 
Europe,  in  holding  clandestine  marriages  to  be  a  grievons  evil, 

BO  far  as  they  might  affect  the  happiness  of  families  and 
■86     the  control  of  property.  (»)     Though  *the   Roman  law 

greatly  fayored  marriages  by  the  famous  JKS  trium  libero- 
mm,  allowing  certain  special  privileges  to  the  parent  of  three  or 
more  childien ;  yet  it  held  the  consent  of  the  father  to  be  indis- 
pensable to  the  validity  of  the  marriage  of  children,  of  wha^ 
ever  age,  except  where  that  consent  coold  not  be  given,  as  in 
^ses  of  captivity,  or  defect  of  understanding,  (b)  Parental 
restraints  upon  marriage  existed  likewise  in  ancient  Greece,  (e) 
and  they  eiist  to  a  very  great  extent  in  G«nnany,  (d)  Hol- 
land, (ff)  and  France,  (f)  The  marriage  of  minors,  under  these 
European  regulations,  is  absolutely  void,  if  had  without  tlie 
consent  of  the  father  or  mother,  if  she  be  the  survivor;  and  the 
minority  in  France  extends  to  the  age  of  twenty-five  in  males 


[a)  The  BUtnte  of  4  Geo'.  IV.  c  76,  irliich  leenacted  most  of  Ihe  proTisiona  of  the 
stunie  of  0«o.  II.,  ponishes  dauilestiaa  moniageB  by  loss  of  property,  bat  docs  not 
violently  make  void  the  contract,  when  some  of  the  provisions  of  the  statute  are 
broken  throngb.  See  1  Addams's  Rep.  18,  94,  479.  Kex  b.  Inhabitants  of  Birming- 
ham, 8  Bamew,  &  Cress.  29,  and  I'n/ro,  p.  90.  In  Wiltthiro  u.  Wiltshire,'  Haggard's 
Eccl.  Rep.  vol.  iii.  p.  332,  it  was  held,  that  a  marriage  by  bans,  where,  bj  the  con- 
sent of  both  parties,  one  of  the  christian  names  of  the  man  (a  minorl  was  omitted 
for  tbe  pmrpose  of  concealment,  was  noil  and  void  andor  the  statute.  In  England, 
filing  a  hill  in  chancery  in  behalf  of  an  infant,  makes  her  a  loard  of  lie  court,  and 
marrying  snch  an  infant  without  the  consent  of  tbe  court,  is  a  contempt  of  the  conrt 
in  all  concerned,  and  the  contempt  will  not  be  discharged  nncil  a  proper  settlement 
be  made  for  the  wifb.  9ee  this  point  well  examined  in  Shelford  on  Marriage  and 
Divorce,  pp.  309-92S. 

(A)  Inst.  1,  10,  Fr.  Taylor's  Elements  of  the  Civil  Law,  310-313.  If  the  parent  on- 
reasoDably  withheld  his  consent,  bo  might  be  compelled  by  the  governor  of  the  pto»- 
ince,  at  the  instance  of  tbe  child,  to  give  it.    Dig.  23,  S,  19. 

(c)  Potter's  Greek  Antiq.  vol.  ii.  pp.  S70,  271, 

(d)  Heinec.  Etem.  Jur.  Ger,  lib.  1,  sec.  138.  Tombull's  Aostris,  voL  ii.  cb.  7, 
says  that  the  necessity  of  certiGcatea  of  aduaOion,  to  warrant  marriage,  is  a  great  im- 
pediment to  the  celebration  of  marriages. 

(e)  Tan  Lecawen's  Com.  on  tbe  Roman  Dutch  Law,  p.  73. 

I/}  Potbier,  Traitt<  Du  Conlrat  de  Mar.  Kos.  321-342.  Code  Kiqwleon,  Nob.  Ilft- 
jeo.  Touiller,  Droit  Civil  Eranpais,  tom.  i.  pp.  453-463.  Bat  a  marriage  in  FVanc«, 
bj  a  British  subject,  laider  the  age  of  taeiOy-Jwe,  and  with  a  French  woman.  Is  held 
valid  in  England,  where  there  is  no  sucb  restriction.  At  least  the  conrt  would  not 
allow  the  marriage  to  be  impeached,  wlien  the  marriage  was  solemnized  -according  to 
the  directions  of  an  English  starate.    Lloyd  n.  FeCi^ean,  S  Curt^,  251. 
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and  twenty-one  in  females,  and  even  after  that  period  the  pa- 
rental  and  fomily  check  continues  in  a  mitigated  degree. 

(6.)  No  peculiar  ceremonies  are  requisite  by  the  common  law 
to  the  valid  celebration  of  the  marriage.  The  consent  of  the 
parties  is  all  that  is  required ;  And  as  marriage  ia  said  to  be  a 
contract  jwre  gentium,  that.consent  is  all  that  is  required 
by  natural  or  public  law.{a)  The  Roman  lawyers  *  strongly  *  87 
iacolcated  the  doctrine,  that  the  very  foundation  and 
esseace  of  the  contract  consisted  in  consent  freely  ^ven,  by 
parties  competent  to  contract  Nihil  proderU  signasse  tabulas, 
si  mentem  matrivumii  non  fuisse  constabU.  Nuptias  non  concu- 
bitus,  sed  cottshuia  facU.{b)  This  ia  the  language  eqaally  of 
the  common  (c)  and  canon  law,  and  of.  common  reason. 

If  the  contract  be  made  per  verba  de  praserUi,  and  remains 
without  cohabitation,  (a  if  made  per  verba  de  futuro,  and  be 
followed  by  consummation,  it  amonnts  to  a  valid  marriage  in 
the  absence  of  aU  civil  regulations  to  the  contrary,  and  which 
the  parties  (being  competent  as  to  age  and  consent)  cannot 
dissolve,  and  it  is  equally  binding  as  if  made  in  facie  ecclesi(e.{d) 


(a)  Grotiiis,  b.  2,  ch.  5.  s 

(tj  Dig.  35, 1,  15.    Id.  24,  1, 13.    Id.  50,  IT,  30.    Coda,  5,  «,  9,  and  !S. 

(e)  Co  Lilt.  33,  a. 

(i^)  The  Supreme  Conrt  of  the  United  States,  in  Jewell  d.  Juwell,  I  How.  XT.  8. 
319,  were  equal!/ divided  Id  respect  to  the  above  paragraph  ot  proposiiion  in  tlie  text, 
and  gave  no  opinion.'  The  caao  came  up  on  error  Iroui  the  Circuit  Coort  in  South 
Carolina.  So,  in  Ibe  case  of  The  Queen  v.  Millis,  10  Clark  &  Finellr,  p.  534,  on  ap- 
peal from  Ireland  lo  the  House  of  Lords,  the  lords  were  ei^ually  divided  on  the  same 
quaslion.  Lord  Brongbaoi,  Lord  Denman,  Cb.  J.,  and  Lord  Campbell  being  in  &Yor 
of  the  valitlitf  of  the  marriage  at  common  law,  and  Lord  Ch.  Lyndhurst,  Lord  Cot- 
tenham,  and  Lord  Abinger,  against  iL  The  question  hod  been  referred  by  the  lords  to 
the  jadges,  and  Lord  Cb.  J.  Tindal,  in  behalf  of  Uie  judges,  gave  their  unaDimons 
opinion  Bgainat  the  validitj  of  the  marriage,  and  hold,  thai  by  the  law  of  England,  as 
it  existed  at  the  time  of  the  marriage  act,  a  contract  of  marriage  per  verba  de  pnesenii 
was  indiseolublo  between  the  parties  themselves,  and  alTorded  to  i^ilher  of  them,  by 
sfiplicatioit  to  the  spiritual  court,  the  power  of  compelling  the  solemnization  of  an 
actoal  marriage ;  but  that  such  contract  oever  constituted  a  full  and  complete  marriage 
in  itself,  unless  made  in  the  presence  and  with  the  intervention  of  a  minister  in  holy 
orden.  The  dvil  contract  and  the  religions  ceremony  were  both  necessary  to  a  per- 
fect marriage  by  the  common  law.  The  question  was  moat  elaborately  and  learnedly 
dUcitsscd.    Catherwood  u.  Caslon,  13  Meeson  &  Welsby,  261,  S.  H^ 


-,yCoo^Ie 


54  OF  THE  arOHTS  OF'PEKSONS.  [PAET  IV. 

There  is  no  recognition  of  any  ec<^Biastica]  antbority  in  form- 
ing the  coDDection,  and  it  is  considered  entirely  in  the  light  of 
a  civil  contract.  This  is  the  doctrine  of  the  common  law,  and 
also  of  the  canon  law,  which  governed  mairiages  in  England 
prio^  to  the  maniage  act  of  36  Geo.  IL ;  and  the  canon  law 
is  also  the  general  law  ^orooghout  Enrope  as  to  mairiagee, 
except  where  it  has  been  altered  by  the  local  mnnicipaL  law.(a] 
The  only  donbt  entertained  by  the  common  law  was,  whether  ■ 
cohabitation  was  also  necessary  to  give  validity  to  the  contaraot. 


(a)  BnntiDg  ii.  Lepingwal,  4  Co.  29.  8.  C.  Sir  F.  Moore,  16ft.  Jesson  v.  Collina, 
6  Mod.  Bep.  ISS.  2  Balk.Bep.137,  S.  C.  Ddrjinplo  v.  Dalryniple,  S  Hagg.  Conaist. 
Bep.  54,  64.  Lantont  v.  Teesdale,  8  Taunl.  Bep.  830.  FenMa  c.  Beed,  4  Johns. 
Bep.  52.  Londonderry  v.  Cheater,  2  N.  H.  Bep.  S6S.  Boie  v.  Clark,  8  Faiee's  Bep. 
5T4.  StAte  I),  Patterson,  3  Iredell's  N.  C.  Bep.  346.  Swinbnme  on  Espousals,  ace.  4, 
ciled  b;  Sir  Wm.  Scott,  in  Liado  u.  Beliaaria,  1  Ha^.  Coasist  Bep.  232  ;  and  eeo, 
also,  Swinburne  on  Wills,  part  1,  ch.  10,  sec.  12,  and  Sir  Wm.  Bcon's  opioion  !□  tbe 
aborc  case ;  and  in  Dalr3miple  u.  Dalrjmple,  tvpra,  to  the  poini  in  the  text,  that  hy 
the  eanoQ  law,  prior  to  or  in  the  absence  of  any  ci»il  regnlationa  to  Ihe  tfontraiy,  a 
private  marriage,  withoac  solemnit;,  daij  attested,  and  bj  mutnal  engagement  or  be- 
trothment,  was  good  and  valid  in  law  witliont  cooGnnatton,  and  witAont  the  interven- 
tion of  a  priest ;  and  bj  the  late  statnto  of  6  and  7  Wm.  IV.  c.  85,  sec.  30,  marriages 
may  be  solemnized  in  places  registered  fox  the  purpose,  in  the  presence  of  some  re^- 
trar  and  tvo  witnesses,  according  to  any  forms  and  ceremonies  at  the  pleasnre  of  tbe 
parlies.  So  the  English  marriage-act  of  1663  treated  marriages  as  a  dvil  contract,  to 
be  solemnized  before  a  josiice  of  the  peaee.  It  is  very  clear,  tbat  the  marriage  con- 
tract is  valid  and  binding,  if  made  by  words  de  pnxteiti,  tfaoi^  it  be  not  followed  by 
cohabitation.  M'Adam  v.  Walker,  1  Dow's  Bep.  148.  Jackaon  v.  Winne,  7  Wendell, 
47.  And  it  is  equally  clear,  that  a  promise  to  marry,  given  and  accepted,  with 
sabsequcnt  cohabitatioD — sabrngvait*  cupula — and  without  any  circnmstances  to  discoD- 
ncct  tbe  mntnal  pmmise  from  the  cohabitation,  and  where  there  was  no  ptevione  illicit 
connection,  and  maniage  was  really  intended  by  the  parlies,  is  a,  ralid  marriage,  if 
made  between  infanta  of  the  respective  ages  of  fborteen  and  twelve.  SheUbrd  on  Mar> 
riage  and  Divorce,  p'.  20,989,  edit.  London,  1641,  and  the  anifaoritiea  there  dted.  This 
is  the  role  in  tbe  Bcotch  law,  thoogh  Lord  Chancellor  Brongham,  in  a  case  on  appeal 
to  the  Honse  of  Lords,  exceedingly  regretted  it.  Honyman  v.  Campbell,  2  Dow  & 
Clarke's  Rep.  265.  The  Scotch  law  on  the  formation  of  maniage  is  as  loose  as  the 
common  law  on  the  sabject.  Many  dedsions  in  Scotland  are  cited  to  the  point  in 
Bnrge's  Comm.  od  Colonial  and  Foreign  Laws,  vol.  i.  pp.  173,  173,  174.  See,  also. 
Bell's  Principles  of  the  Law  of  Scotland,  sec.  ISOG.  Lord  Stair's  Institutions  of  the 
Law  of  Scotland,  edit,  by  More,  1632,  Tol,  L  pp.  35,  26,  and  note  B.  pp.  18,  14.  Id. 
Tol.  ii.  444.  Evldeace  of  Datid  Hume  in  Dalrymple  v.  Daliymple,  2  Hagg.  Consiat. 
Bep-  App.  pp.  64,  ^5. 

case  In  wMcb  Uie  bridegroom,  who  was  a  olergyman  of  Uia  Established  Church,  hod  duly 
performed  the  ceremony  and  without  the  presence  of  witnesses.  Beamish  ».  Beatniah,  18 
Law  Bep.  638. 
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It  is  not  necesBary  that  a  clergyman  should  be  present  to  give 
validity  to  the  maniage,  thoogh  it  is  doubtLesa  a  very  becoming 
practice,  and  suitable  to  the  solemnity  of  the  occasion.  The 
consent  of  the  parties  may  be  declared  before  a  magistrate,  or 
aimply  before  witnesses,  or  •sttbseqaently  confessed  or  acknowl- 
edged, or  the  marriage  may  even  be  inferred  from  continual  co- 
habitation, and  reputation  as  husband  and  wife,  except  in  cases 
of  civil  actions  for  adultery,  or  in  public  prosecutloDs  for  bigamy 
or  adultery,  when  actual  proof  of  the  marriage  is  required.' 
lUidt  iDteicooise  or  concnbinage  will  not  raise  any  such  legal 
pieenmption  of  mai^age.(a)     This    facility   in  forming  the 


{a)  I  Salk.  Bep.  1 19.  4  Burr.  Rep.  90}?.  1  Blacks.  Kep.  653.  Dottf;.  Hep.  171 . 
The  King  a.  Stockland,  Bnir.  San.  Cnies,  SOS. '  Wilkineon  b.  PaTne,  4  Term  B«p. 
468.  Cannlngham  a,  CnDningham,  S  Dew's  Rap.  482.  M'Adam  e.  Walker,  1  Dow** 
Rep.  148.  Fenton  v.  Reed,  4  Johns.  Rep.  52.  JocksQH  v,  Clav,  18  Johni.  Rep.  346. 
Porf,  J.,-6Hiilsted'sRep.l8,  19.  Hftntz  v.  Sealj,  6  Binney,  405.  Doe  iv  Fleming, 
13  J.  B.  Hoorc's  Rep.  500.  Rose  d.  Clark,  S  Paige's  Rep.  571.  Lord  Kenyan  said, 
in  Read  b.  Fawer,  I  Gsp.  Bep.  213,  that  a  mamage  might  be  interred  fh)m  circam- 
•tances  mentioned  in  the  text,  without  a  regisiar,  as  well  since  as  before  the  mamnge 
act  of  SS  Geo.  n.  Leaderv.  Bairy,  I  Eep.  Rep.  353,  8.  P.'  It  wonid  seem  to  have  been 
R  qaeation  undor  the  eccleiiastical  taw,  prior  to  the  English  siatnte  of  36  Geo.  IL, 
whether  the  contract  of  marriage,  thongh  followed  by  cohabitation,  was  not  essentially 
imperfect,  nnlcss  it  was  lolemaized  by  Uie  intervention  of  e  priest.  There  are  many 
caseB  and  dicta,  pro  and  eon,  in  the  English  books,  which  relate  to  a'Taliditj  of  civil  _ 
rigbia  of  marriage  not  so  aolemniied.  They  are  collected  in  2  Roper  on  Husband  and 
Wife,  Addenda  by  Jacob,  445-4T5,  aad  in  Shelford  on  Marriage  and  Divorce,  35-38. 
Tbm  ic  was  said  ibal  a  marriage  not  duly  aolemniied  would  not  entitle  the  wif^  to 
dower,  (Perkins,  sec  194,  306,)  nor  entitle  the  husband  to  administer  on  his  wife's 
enate.  Haydon  v.  GonW,  in  the  court  of  delegates.  1  Salk.  Bep.  119.  The  interven- 
tiOQ  of  a  penoQ  in  holy  orders  seems  to  have  been  assumed  in  the  cases  as  a  material 
circamscance.  The  Kitig  v.  The  Inhabitants  of  Brampton,  10  East,  282.  Laatonr 
D.  Teesdale,  S  Taunt.  Bep.  830.  The  intervention  of  a  priest  was  required  by  the 
church  of  Rome  in  a  decree  of  the  Council  of  Trent.  Before  Pope  Innocent  IH., 
marrii^  was  totally  a  civil  contract.  The  intervention  of  a  priest  to  solemnize  the 
contract  was  merely  juru  poriO'm',  and  these  private  contracts  of  marriage,  as  Black* 
stone  observes,  (1  Comm.  439,)  were  "valid  marriages  lo  many  parposoa."  In  North 
Carolina,  in  the  olse  of  The  8ta»  v.  Samuel,  a  Dav.  &  Bat.  1 77, 1 81 ,  it  was  held,  that 


1  Cohabitation,  common  reputation,  &e.,  are  received  merely  as  evidence  of  marriage, 
and  may  be  rebutted  by  other  testimony.  Claytoue.  Waidell,  4  Comst.  R.  JSO.  Weather- 
ford  0.  Weatherfoni,  20  Ala.  648.  Parties  who  bad  lived  together  twenty  yoais,  and  were 
hnsband  and  wife  by  Qommon  repntation,  were  recopiized  as  such  by  the  court,  though 
no  marriB)c*  ceremony  had  ever  taken  plaee.  Hlok*  «.  Cochran,  4  Edw.  Cb.  107.  Don- 
nelly V.  Donnelly,  8  B.  Hon.  111. 
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*  88  *  matrimonial  contract  by  the  commoa  and  ecclesiaeUcal 
lav,  existed  in  those  American  states  where  the  common 
law  has  not  been  altered  on  this  point,  or  remains  in  force,  as  in 
New  York,  South  Carolina,  and  Kentucky.  The  New  York 
BeviBcd  Statutes  had,  indeed,  introduced  and  prescribed  regula- 
tions for  the  due  solemnization  and  proof  of  marriage.  Mar- 
riages were  directed  to  be  solemnized  only  by  a  minister  of  the 
gospel  or  priest,  or  by  a  mayor,  recorder,  or  alderman  of  the 
cities,  or  judge  of  the  county  courts,  or  a  justice  of  Hbe  peace. 
Marriage,  when  solemnized  by  a  minister,  was  to  be  according 
to  the  forms  of  his  church ;  and  when  b^a  magistrate,  without 
any  particular  form,  except  that  the  parties  must  solemnly  de- 
clare that  they  take  each  other  as  husband  and  wife,  and  there 
must  be  at  least  one  witness  present,  besides  the  minister  or 
magistrate.  The  minister  or  magistrate  was  required  to  ascer- 
tain the  names  and  residence  of  the  parties,  and  their  compe- 
tency as  to  age,  and  the  name  and  residence  of  the  witness  or 
witnesses,  not  exceeding  two,  if  more  than  one  be  present,  and 
to  satisfy  himself  of  the  identity  of  the  parties.  It  was  made  a 
misdemeanor,  knowingly  to  marry  persons,  when  either  is  under 
the  age  of  legal  consent,  or  under  any  legal  impediment,  or 
wants  understanding.  The  minister  or  magistrate  was  to  Or- 
nish, on  request,  to  either  party,  a  ccrti£cate  of  the  marriage, 
and  of  the  above  facts  rendering  it  lawful.  The  certificate  was 
to  be  filed  with  the  city  or  town  clerk  where  the  marriage  was 
had,  or  where  either  of  the  parties  resided,  within  six  months, 
and  a  due  entry  thereof  made.(a)  These  regulations  were  found 
to  be  so  inconvenient  that  they  had  scarcely  gone  into  operation 
when  the  legal  efhcacy  of  them  was  destroyed,  and  the  loose 
doctrine  of  the  common  law  restored  by  the  statute  of  20th 
April,  1830,  declaring  that  the  solemnization  of  marriage 
'89  need  not  *be  in  the  manner  above  prescribed,  and  that  all 
lawful  marriages,  contracted  in  the  manner  in  use  before 


*,  contnict  of  marriage  in  vtrbit  de  pnaenci,  though  follawed  by  cohabitation,  wm  Dot 
ft  legal  marriage  in  that  state,  unless  celebrated  hy  some  person  in  a  eaavi  office,  or 
entered  into  before  some  one  in  a  pabltc  station  and  jadidal  tmst.  Conseqaeotly  ihe 
nuuTiage  of  slaves,  as  usually  existing,  cDnsisting  of  cohabitation  merelj  by  the  per- 
mission of  the  owners,  did  not  constiinie  the  legal  relatioB  of  husband  and  wifb. 
(a)  New  York  Revised  Statutes,  vol.  a.  pp.  139,  140,  sec.  8-19. 
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the  Revised  St^tates,  ehoiild  be  as  valid  as  if  the  article  con- 
taining  those  regulatioiiB  had  not  been  pa8Bed.(a) 

By  the  Scotch  law,  a  previous  publication  of  the  intention  of 
the  parties  is  required,  though  a  clandestine  marriage,  without 
such  public  notice,  is  still  valid  in  law,  and  only  subjects  the 
parties  to  certaia  penalties,  (b)  It  has  been  the  usual  practiee 
with  nations,  to  prescribe  certain  forma  and  ceremonies,  and 
generally  of  a  religions  nature,  as  being  requisite  to  accompany 
the  celebration  of  the  marriage  solemnity,  (c)  In  the  Roman 
Catholic  Church,  marriage  is  elevated  to  the  dignity  of  a  sacra- 
ment, and  clothed  with  religiooa  solemnities.  But  in  France, 
imdei  the  revolutionary  constitution  of  1791,  marriage  was  de- 
clared to  be  regarded  in  law  as  a  mere  civil  contract  The 
same  principle  was  adopted  in  the  code  Napoleon ;  and  now, 
says  TouUier,  (rf)  the  law  separates  the  civil  contract  entirely 
from  the  sacrament  of  marriage,  and  does  not  attend  to  the  laws 
of  the  church,  and  the  nuptial  benediction,  which  bind  only  the 
conscience  of  the  faithful.  The  statute  of  26  George  II.  re- 
quired all  marriages  in  England,  without  special  license  to  the 
contrary,  to  be  solemnized  witii  publication  of  bans  in  a 
parish  church  or  public  chapel.  *  In  most  cases,  the  ob-  *  90 
servance  of  the  positive  municipal  regulations  was  made 
necessary  to  the  validity  of  the  marriage  ;  but  the  painful  con- 
sequences of  such  a  doctrine  recommended  a  leas  severe  disci- 
pline, in  respect  to  the  parties  themselves  and  their  issue.  The 
statute  of  3  George  IV.  relaxed  the  rigor  of  the  former  stat^ 


{a)  Tbis  would  appear  to  amonnt  to  a  complete  repeal  of  the  aboTB  fegnlationa,  as 
a  matter  of  binding  obljgalioa ;  and  jret  Ibe  eame  act  of  the  SOth  of  April,  1 B30,  meant) 
to  retam  tfaoie  prescriptioDS,  for  it  makes  eeveral  amendmeats  to  the  original  regnla- 
foni,  and  vhicb  ate  incoiporalsd  into  the  abstract  of  them  giren  in  the  text.  The 
T^nlalions  amoDDt,  therefore,  only  to  legislatiTe  recommmdation  and  advice.  They  are 
not  tam,  becaiue  they  do  not  reqaire  abtdience!  The  etatntes  of  several  of  the  Btat«a, 
M  HasMChiuetta,  Connecticnt,  &c,  direct  that  the  justice  or  minister,  before  whom 
marriages  shall  he  solemnized,  shall  keep  a  record  thereof,  and  retnm  the  same  to  the 
town  clerk  to  be  recorded.  So  the  statate  of  New  Tork,  of  April  28th,  1847,  ch.  IS2, 
bu  again  prorided  for  the  registry  of  births,  marriages,  and  detubs  within  the  stale. 

(b)  Klisk.  lost.  91,9a.    M'Dooall'B  Inst.  Tol.  i.  p.  IIS. 

(e)  Selden'sUxorBbraica,  b.a,  oh.  l,lib..3,po««im,  S  Potter's  Greek  Antiq.  279, 
383.  Dr.  Taylor's  Elem.  273,  278.  Jewifh  Antiquities  by  Th.  Lewis,  vol.  iii.  pp. 
293-3M. 

(J)  Droit  Civil  Franpais,  tMn.  i.  Ko.  494. 
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ute  in  some  particulare,  but  that  statute  was  .repealed  by  the 
4  Geo.  IV.  c.  76,  which  restored  much  of  the  former  severity, 
and  now  forms,  with  some  subsequent  variations,  the  matrimo- 
nial law  of  England.  Sy  that  statute  the  bans  of  matrimony 
are  to  be  published  in  the  parish  church  or  chapel  upon  three 
preceding  Sundays,  and  the  marriage  ia  to  be  solemnized  in  the 
same  place.  The  marriage  of  a  minor  against  the  consent  of 
parents,  is  not  absolutely  void,  (o)  hut  a  wilful  marriage,  made 
knowingly  by  both  parties,  without  due  publication  of  bans,  or 
elsewhere  than  in  a  parish  church  or  chapel,  unless  under  special 
license,  or  celebrated  by  a  person  not  in  holy  orders,  renders  it 
-  void,  (b)  This  last  statute  underwent  some  modifications  by 
the  act  of  6  and  7  "Wm.  IV.  c.  85,  relative  to  marriages  not 
Boleinnized  according  to  the  rites  of  the  Church  of  England, 
and  for  relief  as  to  marriage  of  dissenters  from  the  established 
church,  ^c) 

In  the  states  of  Maine,  New  Hampshire,  and  Massachusetts, 
it  is  requisite,  by  statute,  to  a  valid  marriage,  that  it  be  made  by 
publication  of  bans,  and  in  the  presence  and  with  the  assent  of 
a  magistrate,  or  a  stated  or  ordained  minister  of  the  gospel; 
and  if  the  parties  be  under  the  age  of  twenty-one  years  if  a 


(a)  See  ante,  p.  85,  d.  a. 

(b)  Dormer  t>.  Williams,  1  CnrteiB,  8T0.  Rex  v.  Tibsbelf,  I  B.  &  Ad.  13S.  Bex 
V.  Wroxion,  4  B.  &  Ad.  640,  nat.  i  Geo.  IV.  c.  76,  eec.  32,  Both  parties  must  be 
cognizant  of  tlie  fraud  under  cIub  8(atat«.  CIowcb  d.  Clowes,  Arches  Court  of  Con- 
lerbnry,  1S42. 

(c)  The  prorisions  alluded  to  in  the  text  are  more  specially  auued  as  tbtlowa  :  B; 
^le  marriage  act  of  1  Geo.  IV.  c.  7B,  a  marriage  is  abiolnlel;  null  and  void  if  anj 
person  ehal!  knowingly  and  wilfnllj  intermarry,  in  any  other  place  than  a  chnrch,  or 
SDch  public  chapel  wherein  baos  may  be  lawfnll;  pnbliahcd  (nnleas  by  ipedal 
Uceose) ;  or  shall  knowingly  or  wilfally  intermarry  without  dae  pMication  of  batu,  at 
Uoenn  from  a  person  having  anthority  to  grant  the  same,  first  obtained ;  or  shall 
koowingly  and  wilfully  consent  to,  or  acqniesce  in,  [ha  iolemniiation  of  such  marriage 
\ty  any  pertan  not  bang  in  holg  orders.  But  the  sabsequent  statntos  of  E  and  7  Wm. 
IV.  c.  as  and  c.  88,  7  Wm.  IV.  and  1  Vict.  c.  22,  and  3  and  4  Vict.  c.  92,  have  so  for 
modified  these  proTisions  as  to  allow  marriages  not  only  by  ipecia!  lianse,  by  the  tar- 
ngaie't  licenie,  and  by  ban>,  but  also  by  the  mpayntmdeni'i  Ttgiainiri  ctrtijieatt,  withoDt 
license,  or  by  his  eaiiJuxUe  mlA  lieioiu.  It  is  declared  further,  that  the  statutes  do  not 
extend  lo  marriages  by  British  subjects  taking  place  out  of  England,  and  are  valid 
if  made  in  Ae  form  requisite  by  the  law  of  the  place  where  the  solemnization  is  had, 
and  the  law  isanderstaod  to  be  the  same,  though  the  part'es  eloped  from  England  on 
purpose  lo  evade  the  English  law  of  raanisge. 
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male,  or  eighteen  if  a  female,  the  tnagistrate  or  minister  is  not 
to  solemnize  the  marriage,  without  the  consent  of  the  parent  or 
guardian,  if  any  there  be.  But  though  a  marriage  without  pub- 
lication of  baoB,  and  without  the  conseirt  of  the  parents  or  guar- 
dians, will  expoBe  the  officer  to  a  penalty  for  breach  of  the 
statute,  yet  a  marriage  bo  had  would  seem  to  be  lawful  and 
binding,  provided  there  was  the  presence  and  aesent  of  a  magis- 
trate or  minister,  and  the  marriage  be  in  other  respects  lawful, 
and  be  consummaied  with  a  belief  of  its  validity,  (a) '  The 
statute  law  of  Connecticut  {6)  requires  the  marriage  to  be  cele- 
brated by  a  clergyman  or  magistrate,  and  requires  the  previous 
publication  of  the  intention  of  marriage,  and  the  consent  of 
parents,  if  the  parties  be  under  age,  and  a  certifidate  of  the  mar- 
riage to  be  recorded,  and  it  inflicts  a  penalty  on  those  who  dis- 
obey the  regulation ;  but  it  is  the  opinion  of  the  learned  author 
of  the  Treatise  on  the  Domestic  Relations,  (c)  that  the  marriage, 
if  made  according  to  the  common  law,  without  observing  any 
of  those  statute  regulations,  would  still  be  a  valid  mar- 
riage. This,  I  should  infer,  from  the  case  of  '  Wyckoffy.  '  91 
Boggs,  {d)  to  be  the  rule  in  New  Jersey,  where  the  mar- 
riage contract  is  under  similar  legislative  regnlations.  It  is  the 
doctrine  judicially  declared  in  New  Hampshire,  Pennsylvania, 
and  Kentucky,  and  by  statute  in  Alabama  and  Vermont ;  and 


(a)  Miliiri  V.  Worcester,  7  Mb£«.  Bep.  4a.  Londonderrj  d.  Oheeter,  9  VI.  H.  Bep. 
366.  Mass.  RevUed  SUtntea,  1636,  p.  476.  Ligonia  d.  Buxton,  !  Qreeateaf 'a  Rep. 
102.  B;  the  early  laws  of  die  colonj  of  New  J«r9Bj«  manitige  was  to  be  preceded  bf 
poblicttion  of  bans,  and  the  amiwton  subjected  the  partf  in  de&alt  to  a  penalty. 
Learning  and  Spicer'a  CoUectionE,  p.  S35.  la  lodiaoa,  marriagea  are  required  to  be 
sideiiinized  by  a  clcrgjman,  jadge,  or  justice,  lyider  the  ^nthoriiy  ofa  license  from  Che 
clerk  of  the  ctrcnit  court  of  the  county  ;  and  if  the  parties  ba  under  the  ages  of  21  and 
18,  tfas  license  mnst  not  be  granted,  wilhont  the  consent  of  the  parent*  or  gaardiaat. 
B.  Statutes  of  lodiana,  1838,  p.  410. 

(i)  Statutes  of  Connecticut,  1B38,  p.  412. 

jc)  BeeTCs's  Domestic  Belationa,  pp.  196,  SOO,  S90.  . 

{d)  %  Halated'a  Bep.  138.    See,  alio,  tha  opinion  of  Ford,  J.,  6  Ibid.  30. 


1  Puton  V.  Bervey,  1  Gray,  119.    All  the  notice  now  rsqolnd  in  Hassachnsetis  <s  the 

r^stration  of  the  intentioQ  of  marriage  Id  the  office  of  the  clerk,  &c,,  of  tbe  town.  The 
clerk  gives  a  certificate,  which  Iti  to  ba  delivered  to  the  miolBter  or  magistiate.  Act  of 
Haaa.  1860,  ch.  HI. 
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the  marriage  is  held  valid  as  to  the  parties,  thoogh  it  be  not 
solemnized  in  form,  according  to  the  lequiaitions  of  their  statute 
law.  (o)  There  are  probably  statutory  proviaions  of  a  similar 
import  in  other  states  of  the  Union ;  and  wherever  they  do  not 
exist  and  Bpetnally  apply,  the  contract  is,  everywhere  in  tJiis 
country,  (except  in  Louisiana,)  under  the  government  of  the 
English  oommoQ  law.  (6) 

(7.)  It  has  been  a  point  much  discuseed  in  the  English  courts, 
whether  a  clandestine  marriage  in  Scotland,  of  English  parties, 
who  resided  in  England,  and  resorted  to  Scotland  with  an  intent 
to  evade  the  operation  of  the  English  marriage  act,  could  be 
received  and.conaidered  io  England  as  valid.  Though  we  may 
not,  in  this  country,  have  at  present  any  great  concern  with  iJiat 

(a)  2  New  Hampshire  Hep.  26S.  3  A.  K.  Marehall's  Rep.  370.  S  WatCs's  Penn. 
Bep.  1.  Toulmin's  Dig.  of  the  Law  of  Alabsms,  p.  b76.  Setiaei  Statntes  oTYbt- 
moQC,  lB39,p.  31S.  la  Pennsflvanjo,  ibe  statute  impoies  a  peniiltf  on  a  magistrate  or 
minister  for  manTing  a  minor  or  an  apprentice,  wiiboat  the  parent's  or  muter's 
coneent. 

(b)  The  statotorj  r^olation  of  marriage  in  Ohio  is  eweotiallj  the  mme.  StatnMs 
ofOhiojtSSl.  Tlie  atatate  in  that  slate  regalating  marriagei,  proTides  (hat  parties 
of  the  ages  of  13  aod  14  ma;  raarrj;  bnt  if  the  mate  be  under  21,  and  the  female 
ander  IB,  the  previons  consent  of  the  parent  or  guardian  ia  requisite ;  and. there  most 
also  be  a  publication  of  ))ana  on  twoaeTend  days  of  pnhlic  worship,  in  the  presence  of  tlia 
congregation,  or  else  a  license  from  die  clerk  of  the  connty  court  wher«  the  female 
resides ;  and  the  person  who  mames  the  parties  wiihont  inch  publication  and  liceose, 
foifeiis  a  heavy  penalty.  In  North  Carolina,  a  sacceesion  of  siatnles,  in  1715,  1741, 
1766,  and  t77B,  regulated  marriages,  and  Tennessee  adopted  the  statute -law  of  her 
parent  state ;  and  it  has  been  adjudged,  that  if  a  marriage  be  celebrated  without  the 
license  prescribed  by  statnte,  or,  io  its  absence,  without  a  Uwfni  certificate  of  the  publi- 
cation of  the  bans  of  marriage,  it 'is  an  illegal  and  void  marriage,  at  least  in  respect  to 
a  public  prosecution  for  bigamy.  Bashaw  r,  Tetmeasee,  1  Terger's  Rep.  177.  To 
many  persons  without  a  licetiM  fhim  the  clerks  of  the  conrt  of  ordtnar?,  or  instead 
lhM«of,  wiAont  a  pnblicatioD  of  the  ftans  of  marriage  three  times  io  some  public 
place  of  worship,  subjects  the  party  to  a  penalty  in  Qeorgia.  Prince's  Dig.  1837,  pp. 
931,  M9.    Hotchkiss's  Dig.  184S,  p.  339.' 

'  In  Virginia,  the  law  requires  a  license  for  marriage,  to  be  given  by  the  oleA,  &o.,  of  the 
countyi  Bod  Io  the  case  of  minors,  the  consent  of  the  pBTUti,  Ac,  must  be  given.  In  per- 
soD  or  io  writing,  to  file  clerk.  The  law  requires  the  marriage  to  be  under  the  license; 
but  no  maniaga  solemnized  by  a  person  professing  to  be  aulhoriied,  shall  be  adjudged 
invalid  if  the  marriage  t>e  In  other  respects  lawful,  and  be  consummated  in  the  belief  of 
tlie  parties  that  Ih^  are  lawftiUy  married.    Bev.  Code  of  Vlrg.  tit.  81,  ch.  108. 

A  similar  law  has  been  enacted  in  Wisconsin.    Bev.  St.  oh.  SS,  IMS. 

In  Wisoonsin, 'the  age  of  consent  to  marriage  Is  (bi  males,  IB  years,  and  fbr  female*,  IE; 
while  in  Virginia,  the  age  is  fbr  laales,  li,  and  fbr  females,  13  years. 
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question,  the  priDciple  is  neverthelesa  extremely  important  in  the 
stndy  of  the  general  jurisprudence  applicable  to  the  marriage 
contract. 

As  the  law  of  marriage  is  a  part  of  the  jus  gentium,  the'  gen- 
eral rule  undoubtedly  is,  that  a  marriage,  valid  or  void  by  the 
law  of  the  place  where  it  is  celebrated,  is  valid  or  void  every- 
where, (a)  An  exception  to  this  rule  is  stated  by  Huberus,  (6) 
who  maintains  that  if  two  persons,  in  order  to  evade  the  law  of 
Holland,  which  requires  the  consent  of  the  guardian  or  cnrator, 
should  go  to  Friezeland,  or  elsewhere,  where  no  such  consent 
is  necessary,  and  there  many,  and  retoro  to  Holland,  the  courts 
of  Holland  would  not  be  bound,  by  the  law  of  nations,  to  hold 
the  marriage  valid,  because  it  would  be  an  act  of  ad  evenu 
(mem  juris  nostri?  In  opposition  to  this  opinion,  we  have  the 
decision  of  the    court  of  delegates  in  England,  in  1768,  in 


(a)  Scrimshire  v.  Scrimahirc,  8  El^^.  Coiu.  Bep.  40T,  419.  Harford  v.  Morria,  3 
Hagg.  Cons.  Bep.  42a'436.  Lord  a^enierden,  in  Lftcou  r.  Higgins,  3  SMrkie'a  N.  P. 
Ca9««,  178.  Bat  it  is  not  univenall;  true,  without  escepiioD,  that  a  marriBge  not 
ralid  by  the  kc  foci,  is  abo  in  valid  evBrywhons,  for  this,  in  certain  taws  of  insuperable 
diffit^ly,  might  prevent  a  snbject  from  manying  abroad.  Lord  8towell,  in  2  Hagg. 
Cons.  Bep.  390, 391.  Shelford  on  Marriage  and  Divorce,  p.  U3.  An  exception  to 
the  role  that  a  Tuairiage  valid  at  the  place  where  it  was  contracted  is  valid  everywhere, 
is  the  caae  of  a  marriage  involving  polygamy  or  incest,  for  no  Christian  country  wiJI 
recognize  such  marriages.  Wairender  v.  Warrender,  dted  in  a  note  (o  t  114,  9  Bligh, 
11!.    Story  on  the  Conflict  of  Laws,  t  113-114. 

(A)  De  Conflictn  I<egnm,  sec  8.  Bonhier,  Cont  de  Bonrg.  ch.  SS,  p.  557,  and  P. 
Von,  de  Stfltutis,  p.  £68,  are  cited  in  Story's  Commeatarioi  on  the  Conflict  of  Laws, 
4  IS3, 10  the  same  point.  Bnrge,  in  bis  Comm.  on  Colonial  and  Foreign  Laws,  vol.  J. 
194,  cnnsideis  that  the  English  decisions  are  not  inconsistent  with  the  doctrine  in  Hn- 
berua,  hecauae  ilia  going  to  Scotland  to  avoid  the  restraints  of  the  English  marriage 
act,  and  manying,  and  rerarning  forthwith  lo  England,  is  not  on  evasion  or  in  frtnd 
of  the  tnarriage  act,  for  that  act  contains  no  express  prohibition  of  such  marriagM,or 
provision  rendering  them  void.  In  my  view  of  the  subject  those  Scotch  marriages, 
between  English  fugitives  and  transient  parties,  are  palpable  evasions  of  the  English 
■tatnte,  and  completely  within  the  complaint  and  the  censure  of  Hnbems,  and  the  Eng- 
lish coarts  carry  the  doctrine  in  support  of  sudi  fraodnlent  marriages  as  far  as  any  of 
the  Massachusetts  deciiiont  to  which  tlic  leamcd  author  refers. 


1  The  same  principle  is  establlibsd  by  etntute  in  Hauaohnsetts.  But  if  a  marriage  be 
TOlid  vbere  made,  and  be  not  contracted  in  fraud  of  an  express  statute,  or  void  by  the  lair 
of  nature,  it  will  be  treated  as  valid  in  another  state,  when  it  would,  by  Its  generai  lav, 
be  raid  if  coutrocled  there.    Sutton  v.  Warren,  10  Met.  £.  4G1. 
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"92  *Compton  t.  Bearcroft,{a)  where  the  parties,  being  Eng- 
lish BobjectB,  and  one  of  them  a  minor,  ran  away,  with- 
out the  consent  of  the  guardian,  to  avoid  the  English  law,  and 
married  in  Scotland.  In  a  suit  in  the  spiritual  court,  to  annul 
the  mamage,  it  was  decided  that  the  marriage  was  valid.  This 
decision  of  the  spiritual  court  has  been  since  frequently  and 
gravely  questioned.  Lord  Mans&eld,  a  few  years  before  that 
decision  of  the  delegates,  intimated  pretty  strongly  (A)  his  opin- 
ion in  favor  of  the  doctrine  in  Huberus,  though  he  admitted  the 
case  remained  undecided  in  England.  The  settled  law  is  now 
understood  to  be  that  which  was  decided  in  the  spiritual  court. 
It  was  assumed  and  declared  by  Sir  Cteorgc  Hay,  in  1776,  in 
Harford  v.  Morris,  (c)  to  be  the  established  ^w.  The  principle 
is,  that,  in  respect  to  marriage,  the  lex  loci  conircKtus  prevails 
over  the  lex  domicilii,  as  being  the  safer  rule,  and  one  dictated 
by  just  and  enlightened  views  of  international  jurisprudence. 
This  rule  was  shown,  by  the  foreign  authorities  referred  to  by 
Sir  Edward  Simpson,  in  1752,  in  the  case  of  Scrtmskire  v. 
Scrimskire,(d)  to  be'the  law  and  practice  in  all  civilized  coun- 
tries, by  common  consent  and  general  adoption.  It  is  a  part  of 
the  jus  gentium  of  Christian  Europe,  and  infinite  mischief  and 
confusion  would  ensue  with  respect  to  legitimacy,  succession, 
and  other  rights,  if  the  validity  of  the  marriage  contract  was  not 
to  be  tested  by  the  laws  of  the  country  where  it  was  made. 
This  doctrine  of  the  English  ecclesiastical  courts  was  recognized 
by  the  Supreme  Court  of  Massachusetts,  in  Medway  v.  Need- 
haTa;(e)  and  though  the  parties,  in  that  case,  left  the  state  on 
purpose  to  evade  its  statute  law,  and  to  marry  in  opposition  to 
it,  and  being  married,  returned  again,  it  was  held  that  the 
'93  'marriage  must  be  deemed  valid,  if  it  be  valid  according 
-  to  the  laws  of  the  place  where  it  was  contracted,  notwith- 
standing the  parties  went  into  the  other  state  with  an  intention 


(a)  BnUer'a  N.  P.  114.    a  Hagg.  Consist.  Rep.  443,  444,  and  note,  S.  C. 
(ti)  Bobinson  v.  Bland,  S  Barr.  Bep.  1077. 

(c)  3  ka^.  Coneiat. Rep.  4ae-t33.    Boeir.yardUl,  5  Bunew.  &  Cress.  438,S.F. 

(d)  3  Hagg.  ConiisL  Bep,  412-416.  See,  also,  Storf'a  Comaientaries  on  the  Con- 
flicc  of  Laws,  S  1 23,  d  Kq. ;  and  Lord  Stowell,  in  Dalrjmple  d.  Dalrjrmpte,  S  Hagg. 
Com.  Kep.  59.    J.  Voct.  ad  Paad.  2S,  2,  4.    Merlin's  IWp.  lit.  Matriage,  tec.  I. 

(«)  16  Mass.  Bep.  157.    Putnam  v.  Patnam,  S  Pick.  Bep.  433,  S.  P. 


.dr,yGoogIe 


USa.   SXVI.]  OF  THE  WGHTa   OF  PEMONS.  63 

to  evade  the  laws  of  their  own.  It  was  admitted  that  the  doc- 
triae  was  repugnant  to  the  general  principles  of  law  relating  to 
other  contracts;  but  it  waa  adopted  in  the  case  of  marriage,  on 
grounds  of  policy,  with  a  view  to  prevent  the  public  mischief 
and  the  disastrous  consequences  which  would  result  from  hold- 
ing such  marriages  void.  It  was  hinted,  however,  that  this 
comity,  giving  effect  to  the  lex  loci,  might  not  be  applied  to 
gross  cases,  such  as  incestuous  marriages,  which  were  repugnant 
to  the  morals  and  policy  of  all  dviUzed  nations,  (a)  This  com- 
ity has  been  earned  so  far  aa  to  admit  the  legitimacy  of  the 
issue  of  a  person  who  bad  been  divorced  a  vinculo  for  adultery, 
'and  who  was  declared  incompetent  to  remarry,  and  who  had 
gone  to  a  neighboring  state,  where  it  was  lawful  for  him  to  le- 
marry,  and  there  manied.  [b) 


(a)  See,  aleo,  Greenwood  v.  Curtia,  6  Mii«e.  Rap.  358.  Huber.de  Conr.Leg.  lib,  1, 
Ih.  3,  f  e.     Helnoc.  Elom.  Jur.  Nal.  el  Gont.  lib.  2,  c.  2,  soc.  41,  S.  P. 

(b)  West  Cambridge  v.  Lexington,  1  Pick.  Rf  p.  S06.  A  person  was  duubled  fVom 
remanying  b;  the  laws  of  Kentucky,  and  jcthii  marriage  in  Tenneasce  was  held  ralid 
there,  for  penal  laws  hare  noex'terriiorial  foree.  Dickson  v.  DicksoD,  1  Ycrger,  110. 
But  in  Conway  v.  Beailej,  3  Hogg.  E.  Rep.  G39,  the  tex  loci  tonlraelia  as  to  maniage, 
was  held  not  to  prevail  fender  the  lav  of  the  domicil,  when  either  of  the  contracting 
parlies  wm«  nnder  a  legal  incapacity  to  coutraci  by  ihe  law  of  the  domicil.  Hnbems, 
So  Conflicia  Legum,  lib.  1,  tit.  3,  sec.  8,  also  admits  tliat  an  iacestuone  connection 
formed  abroad,  is  not  to  be  recognized ;  nor  will  the  English  courli,  while  thej  recog- 
nize (he  validity  of  foreign  marriages,  admit  the  legal  couiequcncee  abroad  of  a  for- 
eign maniage,  such  as  the  Intimation  of  antenuptial  oftspring.  Doe  t>.  Vardill,  S 
Bamew.  &  Cress.  428.  See  iafia,  209.  The  HaseachuKUlB  Revised  Sutntee  of  laas 
have  attend  the  law  in  this  respect  in  that  state,  by  dedaring  that  if  persons  raidtni 
in  that  tiate  contract  marriage  conlrurj  to  the  provisions  of  the  statute  law,  and,  in 
ordrr  lo  evade  lAem,  go  out  of  the  state  and  marry,  and  return  and  reside  there,  inch 
marriage  is  declared  void  within  the  stale.  By  the  Prench  civil  code.  No.  63,  publica- 
tion of  bans  is  to  precede  marriage ;  and  by  the  article  No.  170,  if  a  Frenchman  mar- 
ries in  a  foreign  country,  the  same  regulation  is  still  lo  be  observed ;  and  yet  accord- 
ing to  Toollior,  Droit  Civil  Franfaia,  tom.  i.  No.  678,  and  note  ibid.,  the  omission  to 
comply  with  the  prescribed  publication- does  not  render  the  marri ago  void,  whether 
celebrated  at  home  or  abroad.  But  if  the  marriage  of  a  Frenchman  abroad  be  within 
the  age  of  conseac  fixed  by  the  French  code,  though  beyond  the  age  of  coosent  fixed 
by  our  law,  it  would  »eem  that  the  matriaga  would  not  be  regarded  in  France  as  valid, 
thoQgfa  falid  by  the  law  of  the  place  where  it  was  celebrated.  The  French  code,  No. 
170,  reqnirei  Ihe  observance,  bj  Frenchmen,  of  (he  ordinances  of  that  code,  though 
the  marriage  be  abroad,  for  personal  laws  follow  Frenchmen  wherever  they  go.  Toul- 
licr.  Droit  Frao^ais,  tom.  i.  Nos.  118  end  576.  R6penoite  de  Jurisprudenco,  lit.  Loi. 
sec  6.  It  was  testfied  by  the  French  consul  at  London,  in  Lacon  u.  Biggins,  2  Bowl- 
ing k.  Ryland,  N.  P.  Cases,  3B,  that  a  marriage  in  France,  contrary  lo  the  pretcribed 
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DoleTnnltice  in  aru.  S3,  64,  74,  of  tlie  code  KapoleoD,  wonid  be  absolntelj  nnll  and 
Toid.  Mr.  Jagtice  Story,  in  hit  Com.  on  the  Conflict  of  Laws.  4  134,  justly  qoeationi 
the  wisdom  of  theae  stern  and  □nreleat[[>g  rules  of  the  French  code. 

The  incidenu  to  marriage  r«ipecting  rights  and  propertj  under  the  operstioa  and 
collision  of  foreign  and  domeBtic  law,  hare  been  a  fruitful  sourrs  of  discussion  among 
foreign  jurist*.  Their  redneraeDli  and  epecnlotions  have  been  examined  by  Mr.  Jos- 
tice  Slorj,  (Com.  on  the  Conflict  of  I^ws,  cb.  6,)  and  he  draws  the  following  concln- 
sions  fWim  a  surrey  of  the  writings  and  cases,  foreign  aad  domestic,  relaiiug  10  the 
snbjecl;  (1.)  That  where  there  is  marriage  in  a  foreign  country,  and  en  express  nn|>- 
tial  contract  concerning  personal  property,  it  wiU  be  sustained  everywhere,  unless  it 
coDtrsTenei  some  posilire  rule  of  law  or  policy.  But  as  to  real  property,  it  nlll  be 
made  subservient  to  the  fex  rei  n'to.  |S.)  Where  inch  a  contract  applies  ro  peironal 
property,  and  there  it  a  change  afterwards  of  the  matrimonial  domicil,  tht^  law  of  the 
actoal  domicil  will  govern  as  to  fntore  acquisitions.  (3.)  If  there  be  no  such  contract, 
the  matrimonial  domicil  governs  all  the  personal  property  evcryirliere,  bai  not  the' 
real  property.  (4.}  The  tnatrioiomal  domicil  governs  aa  to  all  acquisitions,  present 
and  futqre,  if  there  be  no  change  of  domicil.  (5.)  If  there  be,  then  the  law  of  the 
actual  domicil  will  govern  as  to  future  acquisitions,  and  ihotaw,  reitiraa*  to  real  prop- 
erty. Story's  Com.  on  the  Conflict  of  Laws,  1 1S4-1BT.  The  English  Uw,  according 
to  Lord  Eldon,  [Laahley  v.  Hogg,  cited  in  Robertson's  Appeal  Cases,  p.  4.  Selkrig 
D.  Daviea,  2  Rose,  Bank  Cases,  p.  99,)  is,  that  if  there  be  no  special  contract,  the  law 
of  the  actual  domicil,  at  the  dissolution  of  the  marriage,  governs  as  to  all  the  prop«ty, 
whether  acquired  before  or  after  the  change  of  the  matrimonial  domidl.  But  if  there 
was  no  change  of  the  matrimonial  domicil,  the  taw  of  that  domicil  governed  the  per- 
sonal property,  wherever  acquired  and  wherever  situated.  This  is  also  the  law  in 
Lonislina.  Saul  o.  His  Creditors,  17  Martin's  Rep.  (5  S.  S.)  569,  603-5 ;  and  it  is  a 
principle  which  best  harmonizes  with  the  anal<^es  of  the  com|pon  law.  Story's  Com. 
f  171,  ct  sej.  The  foreign  jurists  do  not  generally  agree  to  these  conclusions,  buttbej 
insist  that  the  change  of  domicil  afier  marriage  does  not  change  Iho  law  of  the  matri- 
monial domicil,  as  to  past  or  futare  acqnisiiionB.  (Story's  Com.  4  160-170.  Bui  it 
ll  agi«ed  that  nuptial  contracts  follow  the  parties  into  fordgn  countries,  and  bind 
them.  Murphy  v.  Murphy,  9  Martin's  Rep.  83.  Decouche  v;  Savetier,  3  Johns.  Ch. 
Bep.  190.  Story's  Com.  f  189.  If,  however,  the  marriage  takes  place  in  a  foreign 
conntry  in  trantitii,  and  where  the  parlies  had  no  intention  of  fixing  their  domicil,  the 
law  of  the  actual  or  intended  domicil  of  the  parties  governs  the  case  as  to  the  inci- 
dents of  marriage ;  and  it  is  the  general  rule,  that  if  the  husband  and  wife  had  differ^ 
ent  domicils  when  they  married,  the  domicil  of  the  husband  became  the  true  and  only 
matrimonial  domicil.  Le  Breton  d.  Nonchet,  3  Martin's  Rep.  60.  Ford's  Curator  v. 
Ford,  14  Ibid.  974.  This  i*  the  opinion  of  all  the  foreign  jDiisla.  Store's  Com 
f  191-199. 
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LECTURE    XXVII. 


(  LAW  COITCBRNING  DIVORCE. 


When  a  marriage  is  duly  made,  it  becomea  of  perpetual  obU> 
gation,  and  cannot  be  renoanced  at  the  pleasure  of  either  or 
both  of  the  parties.  It  continues,  until  ^issoived  by  the  death 
of  one  of  the  parties,  or  by  divcnxse. 

(1.)  Of  Divorce  a  vinculo. 

By  the  ecclesiastical  law,  a  marriage  may  be  dissolved  and 
declared  void  ab  initio,  for  caaomcal  causes  of  impediment,  exist- 
ing previous  to  the  marriage.  Divorces  a  mncwh  matrimonii, 
said  Lord  Coke,  (a)  are  causa  preecontractvs,  causa  metiu,  coma 
impotenli^E  seu  frigiditatts,  causa  affinitatis,  causa  consaiigvini' 
talis.  We  have  seen  how  far  a  marriage  may  be  adjudged  void, 
as  being  procured  by  fear  or  &aud,  or  contracted  within  the  for- 
bidden degrees-  The  courts  in  Massachusetts,  Delaware,  Ohio, 
North  Carolina,  Alabama,  Illinois,  and  probably  in  other  states, 
are  authorized  by  statute  to  grant  divorces  causa  impotentits; 
and  in  Connecticut,  imbecility  has  been  declared  sufficient  to 
dissolve  a  marriage,  on  the  ground  of  fraud.  (6)  The  canonical 
disabilities,  sach  as  consatfguinity,  and  affinity,  and  corporeal 
infirmity,  existing  prior  to  the  marriage,  render  it  voidable  only, 
and  such  marriages  are  valid  for  all  civil  purposes,  unless  sen- 
tence of  nullity  be  declared  in  the  lifetime  of  the  parties ;  and 
it  cannot  be  declared  void  for  those  causes  after  the  death 
of  either  party,  (c)  '  But  the  civil  disabilities,  such  as  a  *  96 
prior  marriage  or  idiocy,  make  the  contract  void,  ab  initio, 
and  the  union  meretricious,  {d)     In  New  York  it  was  adjudged, 

(a)  Co.  Litt.  S35,  ft. 

(£)  Benton  f.  Beolan,  I  Daj's  Rep.  III.  Dane's  Abr.  of  American  Lai^  ch.  46, 
art9,  sec.  14.    RcviBed  Luns  of  IllinoU,  1S33. 

(c)  1  Blacks,  Com.  434,  43S.     Suit's  case,  5  Co.  98,  b.    3  Phill.  Kep.  19. 

(d)  Elliott  B.  GaTT,  2  Phillimoio'e  Sep.  IS.   Res  d.  InhabiunU of  Wroston,  4  Bar. 
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in  Bitrtis  v.  BurHs,  (a)  that  corporeal  impotence  was  not,  under 
■  the  existing  laws,  a  cause  of  divorce,  and  that  the  English  law 
of  divorce  .on  that  point  had  never  been  adopted.  The  new 
French  code  will  not  allow  such  an  allegation  bj  the  hus- 
band ;  (&)  and  Tonllier  (c)  condemns  a  decxee  of  divorce,  causa 
impotentifB,  which  was  pronounced  in  France,  in  1808,  as  con- 
trary to  the  spirit  of  the  code,  and  leading  to  scandalous  inquiry. 
Since  the  New  York  decision  above  mentioned,  the  juriadio- 
tion  of  the  Court  of  Chancery  on  this  subject  has  been  enlarged, 
and  the  New  York  Revised  Statutes  have  authorized  the  cfaan- 
cellor,  on  a  suit  before.him  by  bill,  to  declare  void  the  marriage 
contract;  1.  If  either  of  the  parties,  at  the  time  of  the  marriage, 
had  not  attained  the  age  of  legal  consent.  3.  If  the  former 
husband  or  wife  of  the  paxty  was  living,  and  the  marriage  in 
force.  3.  If  one  of  the  parties  was  an  idiot  or  Imiatic  4.  If 
the  consent  of  one  of  the  parties  was  obtained  by  force  or  fraud. 
5.  If  one  of  the  parties  wtts  physically  incapable  of  entering 
into  the  marriage  state.     All  issues  upon  the  legality  of  a  mar- 


&  Adolph.  640.  Bj  tbe  MAuachosetts  llcvUed  Slacutea,  IB3B,  p.  479,  all  marriagw 
prohibilcd  by  lair  on  accoant  of  consanguinity  or  affinity,  or  wlien  the  former  v'lte  or 
husband  l>  living,  or  when  either  part;  was  at  the  time  inaano,  or  an  idiot,  or  between 
a  white  peiaon  and  a  negro,  Indian  or  mulatto,  arc  declared  to  be  abaolclcly.Toid, 
mthoDt  a  decree  or  divorce,  or  other  legal  juocesi ;  though,  if  .the  case  be  doubtful  ia 
point  of  fact,  a.  libel  for  divoroe  may  be  filed  and  prosecuted.  So,  if  persons  many 
under  the  ago  of  eonsent,  and  sepamto  during  Bueh  non-age,  and  do  not  cohabit  after- 
ward*, the  marTiage  is  void  without  any  decree  of  divorce.  Divorce  a  ainado  may  be 
decreed  for  adultery  ot  impotency  in  either  party,  or  when  either  ia  senienced  to  con- 
fioetnent  in  the  aiaic  prisoQ.  The  issue  of  an;  oiarriage  declared  null  by  decree,  on 
account  of  consanguinity  or  affinity,  or  of  any  marriage  betivcon  a  white  person  and  a 
negro,  Indian  or  mulatto,  ore  to  be  deemed  Illegitimate.  It  ia  otherwise  upon  the  di^- 
■olntion  of  a  marriage  on  accoimt  of  non-age,  insanity  or  idiocy.  So  the  iseue  ia  also 
legitimate  if  the  marriage  be  diasolved  for  bigamy,  provided  the  second  mairiage  was 
contracted  in  good  faith,  and  wiih  the  fall  belicfthat  the  former  bushand  or  wife  was 
dead.  So,  in  Vermont,  marriages  prohibited  by  law,  on  account  of  consanguinity  or 
affinity,  or  on  acconnt  of  a  former  wife,or  husband  living,  are  abaotntly  Toid,  withDOl 
legal  process  or  decree.  A  libel  for  the  purpose  may  be  filed  in  doiUitfiil  cases.  If 
the  marriage  be  declared  void  on  accoant  of  consanguinity  or  affinity,  the  isaae  to  be 
deemed  illegitimate.  See  Revised  Statntes  of  Vermont,  1B39,  p.  322  ;  and  I  take  the 
occasion  to  observe,  that  this  new  revised  code  of  Vermont  doescr«dit  to  the  learning, 
judgment,  and  taste  with  which  it  was  prepared,  digested,  and  published. 

(a)  I  Hopkins's  Bep.  AST. 

(b)  Code  Civil,  art.  313. 

(c)  Droit  Civil  Fran9aiae,  torn.  I  No.  S39. 
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riage,  except  where  it  ia  Bought  to  be  aantilled  on  the  ground  of 
the  physical  incapacity  of  one  of  the  parties,  are  to  be  tried  by 
a  jury  upon  the  award  of  a  feigned  issae.  (a) 

It  is  further  provided,  that  a  marriage  shall  not  be  annnlled 
for  the  first  cause  above  mentioned,  on  the  application  of  a 
party  who  was  of  legal  age  at  the  time  of  the  marriage,  or  if 
the  parties,  after  they  had  attained  tiie  age  of  consent,  had  for 
any  time  freely  cohabited  as  husband  and  wife.  It  may  be 
annulled  for  the  second  cause  on  the  application  of  either 
"  party  daring  the  life  of  the  other ;  but  if  it  was  con-  ■  97 
tracted  in  good  faith,  and  with  the  full  belief  of  the  par- 
ties that  the  former  husband  or  wife  was  dead,  the  issue  thereof 
shall  be  entitled  to  succeed  to  the  estate  of  the  parent,  equally 
as  legitimate  children.  It  may  be  annulled  for  the  third  cause, 
on  the  application  of  any  relative  of  the  idiot  or  lunatic  inter- 
ested to  avoid  the  marriage,  or  by  his  next  friend.  But  any 
free  cohabitation  of  husband  and  wife  after  the  lunacy  has 
ceased,  will  be  a  bar  to  the  divorce  ;  and  the  children  of  a  mar- 
riage annnlled  on  the  gronnd  of  lunacy  or  idiocy  are  entitled  to 
succeed  as  legitimate  children.  A  marriage  may  be  annulled 
for  the  fourth  cause  above  mentioned,  daring  the  life  of  the  par- 
ties, on  the  application  of  the  party  whose  consent  was  unduly 
obtained,  provided  there  has  been  no  subsequent  voluntary  co- 
habitation as  husband  and  wife.  The  custody  of  the  issue  of 
such  a  marriage  is  to  be  given  to  the  innocent  parent,  and  a 
provision  for  their  education  and  maintenance  may  be  made 
OQt  of  the  estate  of  the  guilty  party.  A  marriage  is  to  be  an- 
ntdled  for  the  fifth  and  last  cause  above  mentioned,  only  on  the 
application  of  the  injured  party,  and  the  suit  must  be  brought 
within  two  years  from  the  solemnization  of  the  marriage,  (b)^ 

Thete  cases  are  all  founded  on  the  ground  of  the  nullity  of 
the  marriage  contract,  for  causes  existing  at  the  time  it  was 
formed ;  but  there  is  one  other  case  in  which  the  marriage  con- 
tract  may  be  dissolved  for   a  cause   accruing    subsequently. 


(a)  fi.  T.  fieriaed  Statutes,  toI.  ii.  lis,  lec.  30.    Ibid.  ITS,  lec.  45. 

(b)  N.  T.  B.  S.  ToL  ii.  pp.  142,  143,  sec.  21-33.  The  Revised  Statatesof  Vermont, 
1S39,  pp.  33S,  323,  contun  the  same  proviBioiu  as  (he  Ncv  Yoik  BCatate  relative  to 
the  tbote  euea  of  divorce,  and  the  jurisdictioti  ii  vested  in  the  Supreme  Court. 


.dr,yGoogIe 


68  OF  THE  RIGHTS   OF  PERSONS.  [PART  IV. 

During  the  period  of  our  colonial  government,  for  more  than 
one  hundred  years  preceding  the  Revolution,  no  divorce  took 
place  in  the  colony  of  New  Ycwk ;  and  for  many  years  after 
New  York  became  an  independent  state,  there  was  not  any 
lawful  mode  of  dissolving  a  marriage  in  the  lifetime  of  the 
parties,  but  by  a  special  act  of  the  legislature.     This  strietness 

was  i»oductive  of  public  inconvenience,  and  often  forced 
'  98    the  parties,  in  cases  which  rendered  a  separation  fit  *  and 

necessary,  to  some  otlier  state,  to  avail  themselves  of  a 
more  easy  and  certain  remedy.  At  last  the  legislature,  in  1787, 
authorized  the  court  of  chancery  to  pronounce  divorces  a  vin- 
culo, in  the  single  case  of  adtdtery,  npon  a  bill  filed  by  the  party 
aggrieved.  As  the  law  in  New  York  now  stands,  a  bill  for  a 
divorce  for  adultery,  committed  by  either  husband  or  wife,  can 
be  sustained  in  three  cases  only :  (1.)  If  the  married  parties  are 
inhabitants  of  the  state  at  the  time  of  the  commission  of  the 
adultery  ;  (2.)  If  the  marriage  took  place  in  the  state,  and  the 
party  injured  be  an  actual  resident  at  the  time  of  the  adultery 
committed,  and  at  the  time  of  filing  the  bill;  (3.)  If  the  adul- 
tery was  committed  in  the  state,  and  the  injured  party,  at  the 
time  of  filing  the  bill,  be  an  actual  inhabitant  of  the  state,  (o) 
If  the  defendant  answers  the  bill,  and  denies  the  charge,  a 
feigned  issue  is  to  be  awarded,  under  the  direction  of  the  chan- 
cellor, to  try  the  truth  of  the  charge  before  a  jury,  in  a  court  of 
law.  Upon  the  trial  of  the  issue,  the  fact  must  be  sufficiently 
proved  by  testimony  independent  of  the  confession  of  the  party ; 
for,  to  guard  against  all  kinds  of  improper  influence,  collusion 
and  fraud,  it  is  the  generaf  policy  of  the  law  on  this  subject  not 
to  proceed  solely  upon  the  ground  of  the  confession  of  the  party 
to,a  dissolution  of  the  marriage  contract  The  rule  that  the 
confession  of  the  party  was  not  sufficient,  unless  supported  by 
other  proof,  was  derived  fiom  the  canon  law,  and  arose  from 


(a)  New  Tork  Beviied  Statutes,  vol.  ii.  p.  144,  sec  38,  39.  It  itsb  adjudged,  in 
KetT  Jersey,  in  the  cue  of  The  Stute  v.  Lash,  1  Harrison's  Rep.  3S0,  tliat  a  mairicd 
man  U  not  gailtj  of  adulttri/,  iu  havii^  carnal  connection  with  an  nnniairied  woman. 
In  YertaoDt,  an  act  of  that  kind,  between  such  parties,  is  pnniehed  by  fine  And  ira- 
priaonmeat,  as  in  case*  of  adnlterj.  ReTiaed  Slamtei  of  Vermont.  1839,  p.  443.  So 
in  Tennessee,  and  in  soma  of  tlie  other  itatw,  the  living  ti^lher  by  oiunanied  pet- 
■ons,  in  illicit  connectjon,  is  an  Indictable  offence. 
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the  jealoosy  that  the  confession  might  be  extorted,  or  made  col- 
Insively,  in  order  to  fnrnisb  means  to  effect  a  divorce,  (a) 

If  the  defendant  sufTera  the  bill  to  be  taken  pro  am- 
fesso,  *  or  admits  the  charge,  it  would  be  equally  danger-  '  99 
one  to  act  upon  that  admission  of  the  bill,  and  the  statute 
therefore  directs  that  the  case  be  referred  to  a  master  in  chan- 
cery, to  take  proof  of  the  adultery,  and  to  report- the  same  with  . 
his  opinion  thereon.^  If  the  report  of  the  m^ter,  or  the  verdict 
of  the  jury,  as  the  case  may  be,  shall  satisfy  the  chancellor  of 
the  truth  of  the  charge  of  adultery,  be  may  then  decree  a  dissi>- 
Intion  of  the  marriage ;  but  this  dissolution  is  not,  under  certain 
drcumstances,  to  affect  the  legitimacy  of  the  children.  If  the 
wife  be  the  coniplainant,  the  legitimacy  of  any  children  of  the 
marriage,  bom  or  begotten  of  her  before  the  filing  of  the  bill, 
are  not  to  be  affected  by  the  decree ;  and  if  the  husband  be  the 
complainant,  the  legitimacy  of  children  bom  or  begotten  before 
the  commission  of  the  offence  charged,  are  not  affected  by  the 
decree,  though  the  legitimacy  of  other  children  of  the  wife  may 
be  determined  by  the  court  upon  the  proofs  in  the. cause,  (J) 
The  defendant,  by  way  of  punishment  for  the  guilt,  is  disabled 
from  remarrying  during  the  life  of  the  other  party,  (c)  * 

The  statute  further  provides,  that  if  the  wife  be  the  complain- 
ant, the  court  is  to  make  a  suitable  allowance,  in  sound  dis- 
cretion, Qut  of  the  defendant's  property,  for  the  maintenance  of 


(a)  Bnnis's  Eccl.  Law,  tit  Marriage,  tec.  11.  Traitt  de  VAdidlm,  par  Fonmei, 
p.  160.  Pothier,  Contrat  de  Mariofft,  No9.  S17,  Sie.  Baxter  v.  Baxter,  1  Mass.  Rep. 
its.  Betti  D.  Betu,  1  John).  Ch.  Rep.  19T.  The  New  ToA  Revued  Slatntes, 
vol.  ii.  p.  144,  see.  36,  and  the  Vermont  Rerieed  Statntea  of  1839,  p.  3!3,  sec.  IS,  pro- 
vide that  DO  sentence  of  nnitity  of  marriage  can  be  pronounced  lolelj  on  (he  declara- 
tiong  or  conftsaiont  of  the  parties ;  but  other  satiafaclorj  eTidenca  of  the  exUtence  of 
the  facta  on  which  the  decree  is  to  be  fbonded,  moat  be  reqaired. 

(b)  H.  Y.  Revised  Statatei,  vol.  ii.  p.  14S,  aec  40,  41, 43, 44. 

(c)  Ibid,  sec  49.  * 


I  Bnt  DO  order  of  reference  will  be  made,  on  defenlt  of  the  deftndant  to  answer,  imleas 
the  bill  specify,  witli  reasonable  certalntj,  the  iQCldenta  of  the  alleged  oSance.  He.vde 
V.  Beyde,  4  Sandf.  893. 

*  Cropsej  E.  Ogden,  1  Kem.  228.  A  woman  married  elaenhers  may  contract  a  valid 
mairiags  in  Haasachosetts  during  the  life  of  her  rormer  hnsband,  if  the  divorce  were 
decreed  in  anotber  alate  for  acta  of  ben,  whkh  would  not  be  a  oauie  of  divorce  in  Uaua- 
chvMtti.    Claik  c.  aark,  S  Cuah.  SSS. 
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her  and  her  children,  and  to  compel  the  defendant  to  abide  the 
decree.*  The  chancellor  is  also  to  give  to  the  wife,  being  the 
injured  party,  tlie  absolute  enjoyment  of  any  real  estate  belong- 
ing to  her,  or  of  any  personal  property  derived  by  Jitle  throu^ 
her,  or  acquired  by  her  industry,  (a)  If,  on  the  other  hand,  the 
husband  be  the  complainant,  then  he  is  entitled  to  retain  the 
same  interest  in  his  wife's  real  estate  which  he  would  have  had 
if  the  marriage  had  continued ;  and  he  is  abo  entitled  to  her 
personal  estate  and  choses  in  action,  which  she  possessed 
'  100    at  the  time  of  the  divorce,  equally  as  if  '  the  marriage  . 


(a)  Ibid.  aec.  <5,  46.  Pending  a  snit  in  chancefj  bj  the  wife,  or  in  the  consielorj 
court  b;  the  bnaband,  fbr  a  divoroe,  it  is  a  genera]  role  of  ecclesiaatical  law  tbat  the 
court  mttj,  under  proper  drenmitanceB,  and  in  its  diacrecion,  alloir  the  \rili,  bj  an 
order  od  the  husband,  a  mm  of  monej  for  carrjing  an  the  snil,  bb  well  as  for  imme- 
diate alimonj.  S  Dickens,  49S,  582.  OughtoQ,  306,  lit.  206-209,  bgc.  7.  Mil  of 
ForMmonth  v.  Conntea  of  Portsmouth,  3  Addams,  63.  Foumel,  TmitA  de  VAdalt.  . 
365.  Bams,  tit-Uarriage,  ch.  II,  Bee.  8.  S  Haggard,  Consiit.  B.  199,  !01.  MiEf. 
Mix,  1  Johnson's  Ch.  Kep.  108.  Denton  d.  Denton,  ibid.  364.*  The  New  Tork 
BevlBed  Statutea,  vol.  ii-  p.  148,  aec.  58,  have  expreaal;  enforced  this  reasonable  doc- 
trine, bj  declaring,  that  in  evecj  suit  for  a  divorce  or  Bcpaiation,  the  court,  in  its  dis- 
cretion, tat,j  require  the  hnsband  to  pa;  axtj  sum  necessatj  to  enable  the  wife  to 
cany  on  Che  suit  during  its  pendeni^.  But  if  the  biU  for  divorce  be  61ed  bj  the  hus- 
band, the  wiie  will  not  be  allowed  alinaonj,  or  an  order  for  mone^  to  enable  her  lo 
defend  the  suit,  until  she  has,  bj  answer,  disclosed  the  natnre  of  her  defence.  Lewis 
u.  Lewi»,  3  Jobnson's  Ch.  Bep.  SI  9.  In  Horlh  Carolina,  the  courts  have  no  power  to 
asaiit  the  wife  in  the  above  easel,  peadmtt  Hit,  and  Hr.  Justice  Gaston  questions  the 
policj  of  giving  any  such  fofrex.  Wilson  o.  Wilson,  2  Dov.  &,  Battle,  377.  I  am 
ontirelf  coavinced,  howercr,  from  ip;  own  judidal  experience,  that  such  a  discretion 
is  properly  confided  lo  the  conrt*.  In  New  Hampahire,  alimony  Is  nndertCood  to  bo  a 
provision  made  to  tba  wife  npon  a  divorce  a  vinculo ;  and  it  ia  not  allowed  in  any  other 
case.    Parsons  v.  Parsons,  9  N.  H.  Bep.  30S.> 


I  Bnt  a  woman  who  has  obtained  a  bill  of  divorce  a  viiKtib  wioMnmiii  for  the  adultery 
ofher  husband,  has  been  held  not  entitled  to  dower  after  his  death.  Waitti.  Wait, 4  Barb. 
S.  C.  Rep.  IM.  In  the  Court  of  Appeali,  to  which  this  case  was  subsequently  (ISfiO)  car- 
ried, it  was  bdd  that  the  wife  was  entitled  t«  dower.    Wait  v.  Wait,  4  Comit.  96. 

«  Daigec  t.  D^ger,  3  MaryL  Ch.  386.  Coles  r.  Coles,  id.  8*1.  Taymsn  e.  Tayman,  id. 
998.  Begbie  v.  B^ie,  8  Halst.  Cb.  SB.  See,  too,  HcGee  v.  MoGee,  10  Georg.  4T7.  Ali- 
mony, pcnftnts  lile,  was  granted  to  the  wife  on  her  sworn  answer  averring  her  innocence 
of  the  adultery  charged  by  the  bill;  Bray  v.  Stay,  3  Halat.  Ch.  37;  but  denied  where 
there  Appealed  to  be  no  foundation  for  the  euIL  4  Halet.  Gil.  G4D.  And  see  Tnyler  e. 
Taylor,  1  Jones  (Law)  G£B.  In  Lynde  v.  I.ynde,  4  Sandf.  Cb.  S7S,  while  a  eoit  for  divorce 
was  pending,  the  court  ordered  the  husband  to  pay  the  expense  of  the  wife's  lesidenca 
In  a  tropica]  clim^. 

«  Sheafe  i.  Sbealb,  4  Post.  (N.  H.J  £64.     In  Rhode  Island,  the  court  has  no  power  to 
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had  continued ;  and  the  wife  loses  her  title  to  dower,  and  to 
a  distribatlve  share  in  the  hoaband'a  personal  estate,  (a) 

These  are  the  statate  provisions  in  New  York  on  the  subject 
of  a  divorce  a  vinculo  matrim(mii;  and  it  is  requisite,  if  the 
marriage  was  solemnized  out  of  the  state,  distinctly  and  cer- 
tainly to  make  it  appear  upon  the  bill,  that  both  parties  were 
inhabitants- of  the  state  at  the  time  of  the  commission  of  the 
adultery ;  or  that  the  offence  was  committed  within  the  state, 
and  the  injured  party  an  actual  inhabitant  at  the  time  of  eshib- 
•iting  the  bill.  It  must  also  appear,  if  the  parties  were  married 
within  the  state,  that  the  complainant  was  an  actual  resident  at 
the  time  of  the  offence  and  of  bringing  the  suit ;  and  this  means 
that  the  party's  domicil  was  here,  or  that  be  had  fixed  his  resi- 
dence ammo  manentU.  (b)    Though  the  tact  of  adultery  be  made 


(a)  N.  Y.BaTi>eil8Mtateti,voI.u.p.l<6,iM.47,48.  TheBeriMd  SteUteBof  Mv- 
aachosetu  of  1836,  put  2,  tit  7,  ch.  76,  sbc.  37,  S8,  ud  of  Vermont,  1839,  pp.  335, 
326,  give  the  court  similar  diacreiion  on  divorce,  toncMng  (he  care  Hnd  muntcnance 
OtiiM  minor  diildren,  and  the  reatomion  to  the  wifb  of  her  estate,  and  of  elimonj,  if 
oecsuarj,  if  ibe  he  the  innocent  partf.  So,  in  New  Jertej,  the  jorisdictton  in  all 
csies  of  divorce  i«  in  the  Cgorl  of  Chancery,  proceeding  i^nUrly  b;  bill,  aa  in  other 
casei.  The  bill  maj  be  Sled  if  either  paitj  was  an  iiihabitant  of  the  state  at  (he  time 
of  the  injar;  complaioed  of;  or  where  the  marriage  was  in  the  stale,  and  the  complainant 
a  reiideni  iberein  at  the  time  of  the  injary  and  the  filing  of  the  bill ;  or  where  the  adul- 
tery wa»  committed  !a  the  state,  and  either  paitf  a  resident  when  the  bill  was  flled- 
Mmer'a  Digest,  139.  In  the  case  of  CSiafniaad  u.  Chamiand,  in  Chancerj,  beftira 
Assistant  V.  C,  in  1847,  New  York  Legal  Ob«erver,  vol.  i.  p.  131,  it  was  adjudged, 
that  npon  the  principles  of  the  common-law,  a  divorce  of  the  wife  a  oinaik  for  adol- 
tery,  annals  eyery  provision  made  for  her  in  marriage  articlea  or  &  marriage  settlement, 
in  the  nacore  of  jointure  or  otherwise,  as  well  aa  any  provision  in  anjelea  executed 
upon  separation. 

(b)  Mix  V.  Uix,  1  Johns.  Cb.  Kep.  304.  WillifunsoD  v.  Pariaien,  Ibid.  389.  N.  Y. 
Beviaed  Statutes,  vol.  ii.  p.  144,  sec.  38.  It  was  declared  in  Iitdiana,  by  law,  in 
I839-1S30,  that  the  laws  concerning  divorce  ^pLied  only  to  dtixeos  who  had  resided 
a  year  within  (bo  state.  In  Ohio,  no  petition  for  «  divorce  is  sustained,  nnle«s  the 
husband  or  wife  applying  has  been  a  bona  ,fidt  resident  in  the  state  for  two  years,  and 
an  actual  resident  at  the  time,  of  the  county  where  the  application  is  made.  In  that  case 
the  application  is  to  bo  sustained,  wbother  the  marriage  or  the  cause  of  divorce  occnr- 


arder  fiis  hnsbaud  to  defVay  the  wife's  expense*  during  Iho  pendeocj-  of  the  petition. 
Sanford  e.  Saoford,  3  R.  1. 64.  Hor  could  alimony  be  granied  in  such  a.  ewe  in  Mnsaa- 
ehusatts  befm  the  statnte  DriB66.  SbannonD.  Shannon,  9  Oray,  iSG,  See  Mass.  Laws, 
18«l,cn;  1866,0.05;  and  the  "Act  in  relation  to  Ubels  for  Dtrorce,"  1866,  c  1S7. 
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out,  it  does  not  follow,  as  a  matter  of  course,  that  a  divorce  is 
to  be  awarded,  for  the  remedy  by  divcwoe  is  purely  a  civil  and 
private  proaecntion,  under  the  control  and  at  the  volition  of  the 
party  -aggrieved,  and  he  may  bar  himself  of  the  remedy,  in  sev- 
eral ways,  by  hie  own  act.  (1.)  Neither  party  can  obtain  a 
divorce-  for  adultery,  if  the  other  party  recriminates,  and  can 
prove  a  correspondent  InBdelity.  The  delictum,  in  that  case, 
must  be  of  the  same  kind,  and  not  an .  offence  of  a  djJTerent 
character,  (a)  The  compensatio  criminis  is  the  standard  canon 
law  of  England  in  questions  of  divorce,  and  it  is  founded  on . 


Kd  tvirhin  ihe  ■tale  or  elsewbere.  Slatnt«s  of  Ohio,  IS24,  tS37.  In  Michigan,  tba 
pcticioner  in  equity  for  a  divorce  mnst  hare  been  a  reaident  of  three  jesn.  Act  of 
April  4[h,  1633.  So,  in  North  CaroliM,  in  appliealion  for  a  diTorce,  the  party  apply- 
ing miist  have  resided  within  tlie  itate  for  three  years  immediately  preceding  ^e  filing 
of  the  petiUon  or  bill,  nnleee  it  be  in  the  case  of  a  divorce  a  mouu  for  cniel  treatment. 
There  is  thia  tiiTlher  check,  that  the  facts  fonning  the  ground  of  the  complaint  in  every 
case  must  have  existed  Co  the  knowledge  of  the  par^  at  least  six  mondia  prior  to  the 
«niL  1  N.  C.  Revised  Statntea,  1837,  p.  S40.  In  Hisaonri,  tba  petitioner  for  %  di- 
vorce must  have  had  a  permanent  residence  of  one  year,  and  the  canae  for  it  mnst 
have  happened  within  the  state.  B.  S.  of  Missonri,  1839,  p.  325.  In  Maine,  it  is 
held  not  to  be  necessary  as  a  foundation  of  juriadielion  fn  a  anit  for  divorce,  unless 
made  so  hj  positive  statute,  tbat  the  facl  of  adultery  should  have  been  committed 
within  the  state,  in  whose  tribunals  a  decree  of  divorce  is  sought  for  that  eauae.  Hold- 
ing V.  Aldcn,  9  Groenicaf 'a  R,  110.  The  Vermont  statute  has  wisely  guarded  against 
imposition  and  abnse  of  jnriadiction  on  this  subject,  by  declaring  that  no  divorce  shall 
be  decreed  for  any  cause,  if  the  parties  hod  never  lived  in  the  state  as  bnsbaud  and 
wii^ ;  nor  nnless  the  libellant  had  resided  in  the  state  for  one  year  next  preceding  the 
suit ;  nor  if  the  cause  accrued  out  of  the  state,  tinlsae  the  partjas  had,  before  it  occur- 
red, lived  as  haabaod  and  wife  in  the  state,  nor  anleas  one  of  them  was  then  living  in 
the  Slate.  Revised  Statntea  of  Vermont,  1839,  p.  3S4.  Ek>,  in  New  Hampsbh-e,  a 
divorce  was  refused,  where  the  parties  at  the  time  of  the  divorce  resided  out  of  the 
state.    Clark  d.  Clark,  8  N.  Hamp,,ai.i 

(a)  Johnson  v.  Johnson,  4  Paige's  Rep.  460.  In  Eldred  u.  Eldred,  3  Cartels,  376, 
and  Dillon  v.  Dillon,  3  lb.  B6,  it  was  held  that  the  wife  could  not  set  tip  a  cbu^ge  of 
cruelty  in  bar  of  her  hnaband's  remedy  of  divorce  for  adultery,  nor  will  malidons 
desertion  be  a  bar,  said  Dr.  liUshington,  ubi  supra. 


>  A  libel  for  a  divorce  from  a  marriage,  contracted  in  another  state,  must  aver  that  the 
parties  resided  within  the  state  when  the  alleged  cause  of  divorce  arose.  BaMhelder  v. 
Batchelder,  14  N.  H.  830. 

In  Rhode  Island,  the  eonrtmay  now,  in  its  discretion.  If  It  have  jurisdiction  of  the  par-. 
ties,  dispemte  with  the  fonner  lequlremant  of  throe  years  cesidenee,  and  take  cogniionce 
of  petitions  for  divorce,  if  the  causes  of  divorce  ocouned  in  that  stale,  or  were  caosea  of 
divorce  in  the  state  Ih  which  they  occurred.  Williams  v.  Willionu,  8  R.  I.  ISC  See 
Hare  v.  Hare,  10  Tex.  U6.    HairlsoD  v.  Harrison,  18  Ala.  188. 
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the  principle  that  a  man  cannot  be  permitted  to  complain  of 
the  breach  of  a  contract  which  he  bad  first  violated ;  and  the 
same  priaciple,'it  is  to  be  presnmed,  prevails  in  t^e  United 
States,  (a)  (2.)  So,  if  the  injured  'party,  subsequently  *101 
to  the  adultery,  cohabits  with  the  other,  or  is  otherwise 
reconciled  to  the  other,  after  jnst  grounds  of  belief  in  the  fact,  it 
is,  in  jadgment  of  law,  a  reoiission  of  the  offence,  and  a  bar  to 
the  divorce.'  This  is  a  general  principle  everywhere  pervading 
this  branch  of  jurisprudence,  (b)  (3.)  By  active  proeuremeot  or 
passive  and  conscious  toleration  of  hie  wife's  goilty  conduct,  (c) 
It  is  also  well  established,  that  though  mere  time  is  no  bar  in 


(a)  Oagfiton's  Ordo  Judicioram,  toI.  i.  tit.  914.  Fonter  v.  Foratcr,  1  Haggard's 
Couitl.  Bep.  144.  Proclor  b.  Proctor,  S  ibid.  S9S.  Cbamben  u.  Chambera,  1  ibid. 
439.  Asttef  D.  Aitiaj,  1  Hagg.  Eccl.  Rep.  lU.  Beeb;  n.  Beebj,  ibid.  789.  Wood 
0.  Wood,  S  Paige's  Rep.  108.    Whitcington  v.  Wliitdni^n,;)  Dot.  &  BaUle,  64. 

(t)  Ot^bton'a  Ordo,  uAi  tupra,  Bnrna'a  Eccl.  Law,  tit.  Marriage,  sec.  II.  I  Enk. 
Init.  113,  114.  Anon.  6  Mass,  B.  147.  Williamaon  d.  Williamaon,  1  Johoi.  Cb. 
Bep.  493.  CondonatioQ  ia  a  conditional  foi^Tenou,  aod  fbanded  on  a  fall  knowl- 
edge of  all  antecadent  gnilL  Bramwetl  u.  firamwell,  3  Hagg.  Scd.  Bep.  639.  Jliid. 
951.  Belliber  t>.  Delliber,  9  Cono.  Rep.  S33.  See,  also.  Code  Napoleon,  art  272. 
Ciril  Code  of  Iionisiaoa,  art.  149.  Van  Leeuiren'a  Com.  on  Uie  Boman-Dutch  Law, 
p.  B4,  lo  the  sanie  point  of  condonation.  Condonatioa,  or  tbe  fbigireoess  of  the 
oBtace.  ii  of  two  Itindi :  L.  Bj  an  expreaa  forgiTeneaa  or  recoDciliatioa ;  2.  A  tacit 
remiasion  of  the  ofiince  bj  a  letnm  to  connotiial  intercoane.  Gnon  n.  Saoir,  Consist. 
Court,  London,  Tbe  Jnriat,  ITo.  6,  1843.  Condonation  ta  not  piesamed  as  a  bar  so 
Rttdily  against  the  wife  as  ngtdoat  Uh  husband,  for  ahe  haa  nM  the  same  control. 
Condonation  ii  accompanied  with  an  implied  condition,  tbat  the  iiyni;  ehall  not  be 
repealed ;  and  a  breach  of  the  condition,  even  tbough  committed  out  of  the  jnrisdic. 
tioD  of  the  court,  revive*  Om  right  to  remed;  for  tbe  former  injury.  Durant  u.  Ou- 
lant,  1  Hagg.  Eccl.  Bep.  793,  753,  761,  786,  T»3.  Jobnson  n.  Johnson,  4  Paige's 
Bep.  460.  Burr  v.  Bntr,  10  Paige,  30.  Condonation  ii  accompanied  with  this  fur- 
ther condition  in  the  English  law,  that  the  wife  shall  be  treated  with  conjugal  kind- 
nesa.  Dorant  n.  Doiant,  ttp.  Bnimwell  i>.  Bramwell,  3  Hagg.  Eccl.  Bep.  635.  John- 
son D.  Johnson,  14  Wendell,  637.  A  guilty  connivance  on  the  port  of  the  wife  to  her 
husband's  adnltery,  is  not  to  be  established  without  grave  and  concloaire  proot 
S  Hogg.  EccLllep.  351. 

[e]  To  constitute  a  bar,  bj  the  ecclesiastical  law,  to  the  husband's  complaint  of 
the  adnlterj  of  tbe  wife,  ariiing  from  hii  presumed  conseot,  there  mast  be  corrupt 
coonivanee  on  his  pad.  He  most  intentionally  invite  or  encourage  liceniions  conduct 
in  tin  wife,  or  be  knowingly  sccessot7  or  privy  lo  tbe  adultery.  Bogers  v.  Rogers, 
S  Hagg.  Eccl.  Rep.  57.  Bix  d.  Rix,ibid.  74.  Timmings  c,  Timniings,  ilnd.  76. 
Lovering  v.  Levering,  ibid.  8S.  Moorsora  v.  Moorsom,  ibid.  87.  Crewe  o.  Crowe, 
ibid.  129,  131, 133.     Hoar  «.  Boar,  ibid.  137.    Qilpin  v.  Ollpln,  ibid.  160. 

1  MoTiell  n.  HorreU,  1  Barb.  S.  C.  Bep.  SIS. 
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the  case  of  a  woman,  (a)  yet  that  lapse  of  lime,  or  a  loog  tacit 
acquiescence  of  the  husband  in  his  wife's  infidelity,  even  with- 
out cohabitation,  but  without  any  disability  on  hia  part  to 
prosecute,  will  be  deemed  equivalent  to  a  condontUio  injuria, 
and  bar  a  prosecution  for  a  divorce,  unless  the  delay  be  satis- 
factorily accounted  for.  The  husband  is  not  to  be  permitted,  at 
any  distance  of  time,  to  agitate  such  inqniries,  and  especially 
wbefe  his  tacit  acquiescence  continued  after  hia  wife  had  formed 
another  matrimonial  connection,  and  he  slumbered,  in  uncom- 
plaining silence,  until  she  became  the  mother  of  a  new  race  of 
children.  (6)  The  statute  law  of  New  York  baa  declared,  that 
the  court  may  refuse  to  decree  a  divorce,  though  the  fact  of 
adultery  be  established.  (1.)  If  tlie  offence  was  committed  by 
the  procurement  or  with  the  connivance  of  the  complainant. 
(S.)  If  it  has  been  forgiven,  and  the  foi^veness  proved  by  ex- 
press proof,  or  by  "the  voluntary  cohabitation  of  the  parties  with 
the  knowledge  of  the  fact.  (3.)  Where  the  suit  has  not 
*  103  been  brought  within  five  *  years  after  the  knowledge  of 
the  adultery.  (4.)  Or  where  the  complainant  has  been 
guilty  of  the  same  offence,  (c)  All  these  exceptions,  except  the 
positive  limitation  as  to  time,  were,  as  we  have  already  seeu, 
settled  and  acknowledged  principles  of  general  jnrisjHitdeaoe 
applicable  to  the  snbject. 

The  policy  of  New  York  has  been  agtunst  divorces  from  the 
marriage  contract,  except  for  adultery.  We  meet  with  a  great 
variety  of  practice  and  opinion  on  this  subject,  in  this  country 
and  in  Europe,  and  among  ancient  and  modern  nations ;  but 
the  stronger  authority  and  the  better  policy  are  in  favor  of  the 
stability  of  the  marriage  union.  The  ancient  Athenians  allowed 
divorces  with  great  latitude,  but  they  were  placed  under  one  im- 
portant check,  for  the  party  suing  for  a  divorce  was  obliged  to 
appeal  to  the  magistrate,  state  the  grounds  of  coihplaint,  and 
submit  to  his  judgment  It  was  a  regolar  action,  analogous  in 
substance  to  a  bill  in  chancery ;  and  if  the  wife  was  the  prose- 


(a)  PoptdD  !>.  Popkio,  1  H»eg.  Eoel  Rep.  765,  note. 

(6)  WiUsragon  n.  Williamson,  «W  niprn.  Beat  e.  Beat,  3  Phillimore'i  Rep.  161, 
IJortinier  v.  Mortimor,  3  Hagg.  Consist.  Hep.  313.  Whittlngton  v.  WhittiDgton,  8 
Det.  a  B»tt.  6*. 

(c)  N.  Y.  Berood  StatnEei,  rol  IL  p.  I4S,  tec,  48. 
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cator,  sbe  waa  obliged  to  appeal  in  person,  and  not  by  a  proc- 
tor, (a)  The  Giieeks  were,  comparatively,  exemplary  in  their 
domestic  relations;  bnt  the  graver  Romans  permitted  the  lib- 
eity  of  divorce  to  a  most  injurious  and  shameful  de^ee.  (b)  The 
maxim  of  the  civil  law  was,  that  matrimoma  debetU  esse  libera. 
Either  party  might  renounce  the  marriage  union  at  pleasure.  It 
was  termed  diwrtivm  sine  causa,  or  sme  nlla  querela;  and  the 
principle  is  solemnly  laid  down  in  the  Pandects,  that  bona  gratia 
mairimonium  dissolttitw.  (c)  We  hnd  the  Roman  lawyers  dia- 
coBsing  qoeBtiouB  of  property  depending  upon  these  voluntary 
divorces,  or  in  which  TUia  divorHum  a  Seio  fecit ;  Mavia  Tiiio 
repudium  misit.  (d)  This  facility  of  separation  tended  to  de- 
stooy  all  mutual  confidence,  and  to  inflame  every  trifling 
dispute.  The  abuse  of  divorce  prevailed  *in  the  most  *103 
polished  ages  of  the  Roman  republic,  and  it  was  un- 
known in  its  early  history.  Though  the  twelve  tables  gave  to 
''the  husband  the  freedom  of  divorce,  yet  the  republic  had  ex- 
isted 500  years  when  the  first  instance  of  a  divorce  occurred,  (e) 
The  Emperor  Augustus  endeavored  by  law  to  pat  some  re- 
straint'uppn  the   facility  of  divorce;  (/)  but  the  check  was 


(a)  Flatarch's  Life  of  Aldbiaflea.    Potter'a  Greek  Antiq.  896,  397.    Taylor's  Ele- 
ments of  the  CiiU  Law,  SM,  333. 

(fi)  It  ii  ondentood  tbat  Solon  U  Athens,  as  well  as  Augoetos  at  Eome,  nitide 
adnlteiy  a  public  crime,  and  biable  b;  a  public  prosecutioD. 
(e)  Dig;.  24,  57,  62,  and  64. 

id)  D%,  24,  3, 34,  and  3S.     See,  alao,  Eeinecc.  Antiq.  Rom.  App.  lib.  I,  Noa.  44  to 
49,  where  the  teaming  on  ^e  sabject  it  abnndaiU. 

[e)  The  inBtitudoas  of  Botnuliu,  tending  to  reoder  the  maniage  anioD  indi^eolnble, 
were  reiy  mach  praised  hj  Dioajsitu  of  Halicamassus,  Antiq.  Bom.  lib,  2.     Acmrd- 
lug  to  Platorcb,  Bomnlna  institated,  that  if  the  hnsband  abandoned  his  wife  withoot 
doe  caoae,  be  forfeileil  one  half  of  bis  goods  to  the  wile,  and  the  other  half  to  the  god- 
dess Ceres.    How  beautifnlly  Horace  recommended  the  valne  and  eontinuMiee  of  the 
mairiage  aoioD,  oust  be  &miliar  to  eveiy  classical  scholar : 
Fdicti  Ut  et  ampliiu, 
Qaoi  irrttpla  tenet  copuia  ;  nee  malit 
Divulsui  Qaerimmiii, 
Suprema  dtius  sotott  amor  die.    Lib.  13.  car.  14. 

On  the  other  hand,  the  Roman  philosophera,  poeU  and  satirista,  held  up  to  public 
scorn  and  indignatioa  the  w«iton  and  extteme  ^mee  of  the  Ubertj  of  divorce. 
Seseca,  de  Beuef.  ili.  16.    HartiBl,  ti.  7.    Ibid.  lib.  9.    Bplg.  16.    JnveiuJ,  Sat.  6. 

T.SS8. 

(/)  Soet.  ad  Aog,  34. 
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oTerpoweied  by  the  influence  and  cormptioa  of  mannere.  Vol- 
untary divorces  were  abolished  by  one  of  the  novels  of  Justinian, 
and  they  were  afterwards  revived  by  another  novel  of  the  Em- 
peror Jnstin.  (a)  In  the  novel  restoring  the  tmlitnited  freedom 
of  divorce,  the  reasons  for  it  are  assigned;  and  while  it  was 
admitted  that  nothing  ought  to  be  held  so  sacred  in  civil  society 
as  maniage,  it  was  declared  that  the  hatred,  misery,  and  crimes, 
which  often  flowed  from  indissoluble  connections,  required,  aa  a 
necessary  remedy,  the  restoration  of  the  old  law,  by  which  mar- 
riage was  dissolved  by  mutaal  will  and  consent.  (6)  This 
practice  of  divorce  is  miderstood  to  have  continued  in  the  By- 
zantiiie  or  Eastern  empire,  to  the  9th  or  10th  century,  and  until 
it  was  finally  subdued  by  the  influence  of  Christianity. 

In  modern  Europe,  divorces  are  not  allowed  in  the  Komaa 
Catholic  countries,  because  marriage  is  considered  a 
*  104  *  sacrament,  and  held  indissoluble  during  the  life  of  the 
parties.  This  was  formerly  the  case  in  France ;  (c)  and  it 
was  the  general  doctrine  in  the  Latin,  though  not  so  either  in  the 
Gree^  or  Protestant  churches,  (d)  Bat  the  French  revolution, 
like  a  mighty  inundation,  swept  away  at  once  tbclaws  and 
usages  of  ages;  and,  at  one  period,  the  French  government 
seemed  to  have  declared  war  against  the  maniage  contract,  and 
six  thousand  divorces  are  said  to  have  taken  place  in  the  city  of 
Paris  in  the  space  of  two  years  and  three  months,  (e)  The  code 
Napoleon  regards  mairiage  only  as  a  civil  contract,  and  allows 
divorces  not  only  for  several  reasonable  causes,  such  as  adultery, 


(a)  Diet,  dn  Dig.  dt.  Divorce,  Noa.  817,618.    Nov.  H7,  c.  6,  9. 

(b)  Nov.  HO. 

{c)  i  Domat,  651.  TrulS  de  1' Adult.,  par  Foamel,  36S,  370.  Traits  da  Contrat 
de  lloriage,  par  Pothier,  sec.  4S3,  466,  467. 

((J)  Tbe  canon  of  the  Council  of  Trent,  de  taeramento  raalnmonii,  in  1 S63,  recog- 
nised the  tndUsoInbilitj  of  the  nmrriage  tie.  The  faciliCj  of  divorces  in  Protestant 
Gemtanj  ia  deemed  by  a  late  ivell-infbnned  traveUer,  (Knaael's  Toar  la  Germaoy,) 
to  be  no  leu  injnrions  than  the  absobte  indiisolabilitj  of  tliat  relation  in  Catholic 
conntriea.  In  1817,  3000  marriagfts  were  diiaotvcd  in  PmMia !  The  Pnieaian  coda 
of  1794,  prepared  and  pnblished  nnder  Frederick  Wm.  ILL,  gave  great  and  dangcrooa 
facility  to  divorce,  by  alloiving  it  for  many  cansea  fatal  to  the  stability  and  sanctity  of 
the  contract.  Ia  Angtria,  divorces  between  Prol«gbuit«  may  ba  had,  not  only  for 
aeveral  anbstantial  canscs,  bnt  at  the  reqneit  of  both  parties,  on  the  gioond  of  imron- 
qiui'able  aoernoa.    Tnmbtill'a  Austria,  vol.  it.  p.  S09. 

(e)  Qoanorly  Heview,  No.  S6,p.  S09. 
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and  grievona  injuries,  to  be  submitted  to  a  judicial  triboual,  but 
also  without  cause,  and  founded  merely  upon  mutual  conaent, 
acc(»dliig  to  the  usage  of  the  aacient  Romans.  This  consent  is 
subjected  to  several  restraints,  which  do  in  iact  create  veiy  ^eat 
and  s^ious  checks  upon  the  abuse  of  the  privilege,  (a)  By  the 
Dnteh  law,  there  are  but  two  just  causes  of  divorce  a  inneiUo, 
viz :  adultery  and  malidons  desertion ;  (6)  and,  by  the  English 
law,  a  marriage,  valid  in  its  commencement,  cannot  be  dissolved 
for  any  cause,  without  an  act  of  FaiUament.  (c)  This  was  not 
the  case  in  England  anciently ;  (d)  and  until  the  44th  Etiz., 
divorces  a  vinculo  were  allowed  for  adultery.  Bat  in 
Foliatab'x  'case,  44  Eliz.,  it  was.held,  in  the  star  cham-  *105 
ber,  that  adultery  was  only  a  cause  of  divorce  a  mensa  et 
thoro,  {e)  and  the  archbishop  of  Cuiterbory  said  in  that  case,  it 
had  been  so  settled  before  him,  on  appeal,  by  many  divines  and 
civilians. 

In  some  of  the  United  States,  (/)  divorces  are  restrained, 
even  by  constitutional  provisions,  which  require  to  every  valid 
divorce  the  assent  of  two  thirds  of  each  branch  of  the  legis- 
lature, founded  on  a  previous  judicial  investigation  And  deci- 
sJOD.  The  policy  of  othor  states  is  exceedingly  various  on  this 
subject.     In  several  of  them  {g)  no  divorce  is  granted,  but  by  a 


(a)  Code  Napoleon,  Not.  333, 3T&  to  S9T.  Toallier,  in  his  commeuuriet  on  the 
code,  cannai  withhold  hie  Bsianishment  at  the  perreraioa  of  moral  aemiDieiit  irbidi 
preToiled,  even  udodk  the  enligbtCDed  and  exalted  jariscoiisultt  of  ancient  Borne,  on 
the  ntiiect  of  the  right  o(  dirorce.  Droit  Civil  FraofalBe,  torn.  ri.  Nos.  S94-29B. 
Since  the  rcBtomtion  of  ihe  Bourbon  dynast;,  the  law  of  divorce  in  France  has  been 
diBDged,  and  in  1816  it  waa  confined  to  a  judicial  sentence  of  aeparatioD  fhiin  bed  and 

(b)  Voet  de  Divoniis  et  Sepndiia,  sec  S,  lib.  S4,  tit.  a.  So,  b;  the  Scott'  law, 
there  are  two  admiEiible  caiiMS  of  divorce,  adaltarj  and  wilful  desertioD  b;  either 
party.    Bell'e  Prindpleg  of  the  Law  of  Scotland,  pp.  419,  420. 

(c)  1  Blacks.  Com.  441.  I  observe  that  in  the  session  of  Parliament  In  1844,  four 
different  private  acts  of  Farliament  were  passed  in  favor  of  divorces  a  vinculo  in  indi- 
vidnal  coses,  and  allowing  the  hosbaod  to  marry  again. 

((f)  Bracton,  fol.  92. 

(s)  Moore's  Bep.  633,  pi.  942.     3  Sallt.  laB. 

(/J  Georgia„Missi8»ippi,  and.AIabaina.  In  Georgia,  two  concnrring  verdicts  of 
■pedal  jariei  are  conclaiive  on  the  snbject  of  divorce,  whether  alcolnte  or  only 
limited.  There  had  been,  from  IBOO  to  1S37,  291  legislative  divorces.  Prince's  Dig. 
3d  edit.  p.  187. 

is)  iniginU  and  Sonth  Carolina.  Id  Vir^nla  and  Kentncky,  the  legislatnref 
7* 
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Special  act  of  the  legislature,  according  to  the  English  practice ; 
and  in  others  (a)  the  legislature  itself  is  restrained  firom  grant- 
ing them,  bat  it  may  confer  the  power  on  the  courts  of  justice. 
So  strict  and  SCTupuloua  baa  been  the  policy  of  South  Caro- 
lina, that  there  is  no  instance  in  that  state,  since  the  Revolution, 
of  a  divorce  of  any  kind,  either  by  the  sentence  of  a  cotirt  of 
justice,  or  by  act  of  the  le^slatnre.  (&)  In  all  the  other  states, 
divorces  a  vinculo  may  be  granted  by  the  courts  of  justice  for 
adultery,  (c)'  In  New  York,  the  jurisdiction  of  tbe  court  aa  to 
absolute  divorces,  for  causes  aabseqnent  to  the  marriage,  is  con- 


have  always  refeiTCd  to  the  judicial  iQvAtigation  of  tlie  facts  coiutituting  a  ground 
for  divorce  a  uiRcufoi'in  anj  given  cats,  to  the  courU  of  justice.  SB.  Monroe,  91. 
Id  Gomc  of  tlie  atatea,  divorces  hj  special  acta  of  the  legislature  are  very  common. 
In  1636,  divoTcea  a  vtacula  were  granted  bj  the  legialsturo  of  Ulinoie  without  an; 
cauae  asaigned,  and  in  1837  by  that  of  Missouri ;  but  in  the  latter  atato  the  equity 
aide  of  ibe  circuit  courts  bas  regular  juriadiction,  conferred  by  Etatuto  over  coses  of 
divorce.  R.  8.  of  Miatouri,  1835,  p.  3Si.  In  the  ataCea  generally  the  legislatnret 
may  in  their  discrelioD  grant  divorces  in  extraordinary  caae«,  and  they  oocaajonally 
exerdae  the  power.  In  1846,  the  governor  of  Penqsylvania,  in  bis  message,  strongly 
condemned  fhe  practice  of  granting  legislative  divorces. 

The  congress  of  the  United  Statea,  by  an  act  of  the  15th  of  May,  1836,  ch.  46, 
annulled  aeveral  acts  paaaed  by  the  governor  and  legislative  council  of  the  Territory 
of  Florida,  granting  divorces.  This  ia  an  instance  of  a  strong  national  condemna- 
tifjH  of  the  practice  of  granting  legialative  divorces.^ 

(a)  Tenneaaee,  North  Carolina,  Aikansaa,  Michigan,  New  Jeisey,  Florida,  and 
New  York. 

{b)  Desansa.  South  Carolina  Equity  Heporta,  vol.  i.  Int.  p.  54.    Vol.  ii.  p.  646. 

(c)  In  Louisiana,  by  statute,  In  1SS7,  a  divorce  a  vinealo  for  adultery  may  be  ob- 
tained by  judicial  decree.  Adams  v.  Hurst,  9  Louia.  Rep.  343.  The  civil  code  of 
Louiaiiiaa,  art.  133,  says  that  tlie  manisge  may  be  dissolved  by  a  divorce  legdUy 
obtained,  but  it  does  not  define  the  causea  that  will  authorize  it.  If  the  action  for 
a  divorce  be  founded  on  the  abandooment  of  the  vrife  by  the  hoaband,  proof  of  the 
abandonment  for  five  yeara  is  requisite,  and  also  a  decree  of  separation  from  bed 
and  board  rendered  two  years  previously.  Haiman  n.  M'Leland,  IS  Iiouis.  Rep.  by 
Curry,  iS. 

1  Duke  t>.  Fnhner,  B  Rich.  Eq.  131.  In  Miohigen  and  Missouri,  legialative  divoroee  are 
declared  to  be  unconstitutional.  Ten«.Tetl,8  Uich.  67.  Bcyson  n.  Bryaon,  IT  Miss.  GBO. 
In  Uarylaud  they  ai«  said  to  be  a  legitimate  exercise  of  legislative  power.  Wright «. 
Wiigfat,  S  Md.  429.  See  Jones  o.  Jones,  IS  Femi.  SGO;  Gaines  v.  Gaines,  9  B.  Mon.  396. 
In  Bingham  v.  Miller,  IT  Ohio,  WE,  the  Supreme  Court  of  that  slate  held  that  the  iegisbk- 
ture  had  no  power  to  grant  divoroei;  and  yet  In  view  of  the  Incalculable  evils  of  holding 
all  the  acts  of  that  body,  granting  divorce  ibr  a  long  neries  of  years,  abaolately  null,  the 
court  refhaed  to  treat  the  dlvivce  of  the  parties  before  them  aa  void.  The  preaent  oonali- 
tuHon  of  Ohio  expresaly  dedarea  that  the  General  Assembly  shall  grant  no  divorces. 
(Cooat.  18G1,  art  11,  ^  33.) 
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fined  to  the  single  case  of  adultery;  but  in  most  of  the  other 
Btatea,  (a)  in  addition  to  adultery,  intolerable  ill-usage,  or  wilful 


(a)  Haino,  New  Hampahire,  Massachneetta,  Conaecticnt,  VermoDC,  New  Jerscj, 
FennsjlTuiiB,  Delaware,  Ohio,  iDdiana,  Michigan,  Eentnckjr,  niinois,  Misaiscippi, 
MisHiari,  North  Carolina,  Oeorgia,  Alabama,  Ac  In  1S09,  irilfnl  desertioii  wiihant 
cause,  for  five  jean,  was  made  the  gromid  for  a  decree  of  divorce  in  the  gtate  of 
Miune  i  bat  the  divorce  was  not  to  bar  ihe  issue  from  inheriting ;  and  if  the  wife  was 
the  libellant,  she  was  to  be  entitled  to  her  dower.  In  Massachusetts,  hj  act  of  I S3B, 
and  in  New  Jeraej,  bj  act  of  isao,  the  like  wilful  desertion  for  five  years,  without 
consent,  was  made  Bgrannd  of  divorce.  In  Kentucky,  an  abandonment  by  die  wife 
for  one  year,  is  good  cause  of  divorce  to  the  husband.  Act  of  Mareh  2d,  1843,  In 
North  Carolina,  by  statute,  in  1B14,  ibe  superior  courts  were  authorized  to  gnat 
divorces  in  two  coses  only.  (I.)  For  impotency  ai  the'timaof  the  marrisgc,  and  con- 
tiDuing.  (S.)  For  adnltery.  But  the  act  of  1S3T  gave  the  courts  an  unlimited  dis- 
cretion to  grant  divorces,  either  a  oi'ncWo,  or  a  maaa  a  ihon,  whenever  the  court 
should  be  satistied  that  JDStice  required  it  North  Carolina  Revised  Statutes,  1837, 
vol.  i.  239.  This  vast  power  and  discretion  were  found  by  the  Supreme  Court  to  be 
ejcccodingly  embarrassing  and  painful  in  the  exercise,  and  of  wMch  wo  have  a  atrik- 
ing  iDsiance  in  the  case  of  Scroggius  r.  Scroggina,  a  Dcv.  Hep.  510.  Adnltery  and 
fornication  between  parses  living  together  in  that  condition,  are  indiciable  offences  in 
North  Carolina  and  Alabama.  1  Revised  Statutes  of  North  Carolioa,  1837,  p.  203. 
Laws  of  Alabama,  p.  924.  Griffith's  Law  Register,  h.  t.  i  New  Hampshire  Rep. 
198.  Reeves's  Domestic  Relations,  209.  Breckenridge's  Law  Miseellanies,  431. 
Laws  of  Vermont,  edic  1825,  p.  Sfi3.  Revised  Laws  of  Jllinois,  1833.  Heavis  ir. 
Reavis,  l  Scammon's  lU.  Rep.  342.  Walker's  Mich.  Ch.  R.  53.  By  an  act  of  4tli 
December,  1B83,  in  Illinois,  die  cotirts  of  chancery  were  authoriied,  in  addition  to 
the  already  assigned  cauaes  for  a  divorce,  npon  pleadings  and  proofs,  to  decree 
diTOTces,  a  vmaiio,  "if  they  should  be  satisfied  of  the  expediency  of  making  sncb  a 

In  Indiana  and  Missouri,  divorces  a  vinculo  are  granted  for  impoiency,  fbrmcr  snb- 
tistlng  marriage,  adulter^ ,  abandonment  by  either  party  for  two  years,  condemnation 
for  a  felony,  barbarous  and  inhnman  treatmeot  by  Ihe  husband,  or  hia  babitna!  drunlt- 
enness  for  two  years,  and  also  ''  in  any  other  CMe  where  the  court,  in  their  discretion, 
shall  consider  it  reasonable  and  proper  that  a  divorce  should  be  granted."  2  Blackf. 
Ind.  Rep.  408.  Revised  Statutes  of  Indiana,  1838,  p.  343.  R.  S.  of  Miesonri,  1835, 
p.  225.  In  Tennessee,  under  the  act  of  1799,  a  divorce  a  cincufo  was  sustained  fbr 
adnllory  and  malicioua  absence,  though  the  marriage  was  in  another  state ;  but  the 
party  entitled  mnat  be  a  citizen  of  the  elate,  and  icsident  for  one  year  imoiediatelj 
preceding  the  bill.  Fickle  b.  Fickle,  5  Teiger's  Bop.  203.  The  constitntion  of  Ten- 
nessee, of  1835,  enables  the  legiilatnre  to  authorize  the  courts,  by  laws  of  general  and 
uniform  opemtion,  to  giant  divorces  foe  caaaes  to  be  specified ;  and  by  statute,  in 
1835,  adultery,  malidous  desertion,  or  wilfnl  absence  for  two  yean,  or  conviction  of 
an  infiimoas  crime,  were  declared  to  be  causes  for  jodicial  divorce.  Statute  Laws 
of  Tennessee,  1836,  p.  357. 

In  New  Hampshire,  desenioD  by  Ihe  husband  for  three  years,  without  provision  for 

'  For  a  coDstmction  of  the  rimilar  language  of  the  present  statute  proviiioos,  (Slat. 
ot  m.  c.  83,  sec.  e,}  see  Birkby  v.  Birkby,  Ifi  Lh  130. 
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desertion,  or  uobeard-of-abaence,  or  htibitual  drunkeBneBS,  or   < 
BOme  of  them,  will  authorize  'a  decree  for  a  divorce  a  vtHculo, 
or  from  bed  and  board,  under  difTerent  modifications 
■  'lOe     'and  restrictionB,'     The  question  of  divorce  iavolves  in- 


the  wife's  sapport,  or  joining  Ihe  leligion^  societj  of  the  Shaken,  who  hold  cohabita- 
tion nnlavAit,  find  continuing  id  that  aocietj  ftv  iliree  Tears,  in  a  inffident  coiue  for 
a  diTorce..  Djer  k.  Djer,  5  New  Hampihire  Sep-  STI.  CItuk  v.  Clftrk,  10  N.  H. 
Rep.  3BB.  TJnioo  with  anj  aach  »ecC  is  al*o  groand  for  a  divorce  in  Eentnckj.  In 
CoDTKCticnt,  divorce  a  nincula  applies  lo  casea  of  adalter?  and  iatolerablc  cmeltj,  and 
bnbitual  iDtempetance,  and  (randnlent  contract^  and  wilfnl  deeertion  for  three  Teara, 
with  toMl  Mgtect  of  dntj,  or  seven  jeua'  absence,  and  being  nnheard  of  dnring  the 
time.  Statute  Code,  1702.  ibid.  17B4.  Ibid.  1821,  p.  178.  Statatei  of  Connacti- 
cnt,  1B38,  p.  18S.  Sutnte  of  Connectinit,  1843.  This  last  staule  reqnirea  a  resi- 
dence of  three  jeara  after  removal  from  another  itate  or  nation  befqra  a  pedtioD  for 
a  divorce  can  be  allowed,  anless  tlie  cause  of  divoiM  arose  since  the  removal  of  a 
parCj  to  a  state.  The  statute  of  1667  has  remaiaad  the  same  in  snbitance  down  to 
this  daj,  though,  during  all  that  psriod,  the  legislature  has  occssionallj  passed  special 
acts  of  divorce  a  eincub.  Daggett,  J.,  in  Starr  v.  Pease,  8  Coaa.  Bep.  G41.  The 
power  of  granting  divorces  in  Connecticni  is  conferred  i^on  the  Supoioi  Court,  and 
it  is  declared  that  do  petition  or  memorial  shall  be  preferred  to  the  general  assembi;, 
bnt  in  cases  where  no  jadici^  court  is,  by  law,  competent  to  grant  nSet.  BtatnUi 
of  Connecticut,  1S3S,  pp.  185, 3S4.  8haw  b.  Shaw,  17  Conn.  Bep.  189,  on  the  quea- 
tioa  of  craeltj.  IMvotees  in  Maine  are  placed  nnd^  similar  r^ulations.  16  Maine 
Rep.  479,  App.  This  l^islative  provision  mnst  now  put  an  end  to  the  former  irregO' 
lar  practice.  In  Maryland,  b j  act  of  lOth  of  March,  IMS,  the  chancellor  and  the 
county  court,  as  conns  of  eqai^,  hare  jurisdictioD  in  cases  of  divorce ;  and  if  (be 
defendant  has  abajvimed  the  complainant,  and  has  remained  absent  from  the  state  for 
five  years,  a  divorce  a  vmcato  may  be  had.  A  subsequent  statute  of  lOlh  of  March, 
1645,  has  shortened  the  period  of  abandonment  to  thrae  years,  provided  the  abandon- 
ment has  continued  nnintemtptedly,  and  is  deliberate  and  ftnal,  without  any  reason- 
able  expectation  of  reconciliation.  Bat  by  the  statute  of  9lh  March,  1814,  no  appli- 
cation for  a  divorce  is  to  be  stistalned,  when  the  cause  of  the  divorce  occurred  out  of 
tht  itaie,  unless  the  complainant  has  resided  hi  the  stale  for  two  years  next  pi«cediag 
the  appllcadoD. 

In  Ohio,  the  Supreme  Court  Is  anthorixed  to  grant  a  divorce,  if  uther  pat^  had 
a  former  husband  or  wif^  living  at  the  dme  of  the  seooitd  marriage,  or  whue  either 
party  is  wilfotly  absent  from  the  other  for  throe  years ;  and  in  cases  of  adultery  or 
impotency  at  the  time  of  the  marriage,  or  in  case  of  exti«nw  cmel^,  or  where  cither 
party  ii  imprisoned  ia  the  penilentdary  for  a  crime,  and  application  is  made  for  the 
divorce  pending  the  impriaonment :  Slatate  of  Ohio,  1 B24 ;  and  also  in  all-  classes 

I  It  was  held,  in  Pennsylvania,  after  an  able  discotsion,  that  the  fsct  of  the  wife  being 
insane  at  the  time  of  committing  adnlteiy,  was  not  a  bar  to  a  bill  of  divorce  by  ths  hns- 
band.  Mabibln  t.  Mstchin,  e  Barr's  R.  SSa.  It  was  the  strong  language  of  Cb.  J.  Oib- 
ssn,  that  "insaoi^,  so  great  as  lo  efface  ftom  the  mind  the  first  lines  of  ooiyngal  fidelity, 
will  be  no  dehnee  to  an  actlco  tor  adultery."  Bat  see  Wraj  «.  Wiay,  19  Ala.  S31,  where 
a  oontnry  opinion  ts  held  by  the  conit. 
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vestigatious  which    are    properly   of  a    judicial   nature,   and 
the  jurisdiction  over  divorces  ought  to  be  coufined  exclTiBively 


of  frandalent  coatracU,  tui  of  bkbitiul  drankenaeet  for  three  jears ;  and  for  a  total 
aod  gTOSB  neglect  of  dntj.  Act,  1834.  For  the  Revised  Statutes  of  MasBachusecti, 
1836,  on  (he  subject,  vide  lupra,  p.  96,  note  a.  In  Vermont,  imprisaument  in  the 
etata  priion  for  three  ^ears  or  more,  and  being  aciuallr  conGoed,  is  ground  for  a 
dl<rorc«.  Revised  Statnlei  of  Vermont,  1B39.  InMagsachnfletts,  by  the  statute  of  17th 
April,  1838,  wilfnl  and  ntter  deeettion  by  either  party  from  the  other  for  five  years 
consecutively,  and  without  consent,  is  a  ground  for  divorce.  This  statute  of  1S3B 
mcroduced  a  great  ^ange  in  the  law  of  divorce,  and  in  addition  to  adnliery,  confined 
the  divorce  a  mnailo  to  this  case  of  fitful  and  utter  desertion,  leaving  the  cases  of 
extreme  cruelty,  and  gnm  and  wilful  neglect  of  a  suitable  maintenance,  to  be  re- 
dressed by  a  divorce  from  bed  and  board.  Fldge  v.  Fiage,-3  Metcalf,  S57.  In 
K^ine,  by  statute,  1338,  a  confirmed  and  commoD  drunkard  for  ^iree  years  may  be 
divorced.  In  Pennsylvania,  impotency,  adultery,  wilfnl  and  molicious  desertion  for 
two  yean,  baibanus  treatment  by  husband,  &e^  are  grounds  for  a  divorce  a  nincalo 
or  a  maua  et  thora  in  the  taller  case.  Purdon's  Dig.  268,  270.  The  statute  of  New 
Hampshire,  1839,  cb.  457,  authorizes  divorce  for  incest,  bigamy,  impotency,  adultery, 
absence  for  three  years  unheard  of,  extreme  croelty  in  either  party,  or  wilful  absence 
of  either  party  for  three  yaars.> 

'  It  is  perhl^s  proper  to  noUce  tbe  several  addlUonai  causes  of  divorce  declared  by  the 
recent  leglslstion  of  the  several  states.  In  Connectioul,  in  addition  Co  ttiose  mentioned 
above,  tha  follawlnf;  are  causes  of  divon^:  Imprisonment  of  the  other  part;  for  life; 
beastlatity,  or  other  iDfamous  crime,  involving  a  violation  of  conjugal  duty,  and  punish- 
ment by  imprisonment  in  the  Stale's  Prisoni  or  any  misconduct  of  the  other  party  pei- 
mauentl;  destroying  the  happiness  of  the  petitioner,  and  defeating  the  purposes  of  the 
marriage  relation. 

In  MsssachuseCta,  (Laws  1S£0,  ch.  100,)  If  the  husband  or  wife  unites  witt^a  religious 
sect,  believing  the  marriage  relation  to  be  unlairful,  and  so  continues  united  for  three 
years,  refusing  to  cohabit  with  the  other,  who  is  not  so  united,  snob  conduct  is  a  csnse  of 
divorce  a  viaeulo. 

In  EentQoky,  the  following  ate  causes  of  divorce,  ooniciiio,  iris:  where  a  jury  finds  that 
either  poity  has  lieen  gnilty  of,  (1.)  concealing  any  oontagloDi  or  loathsome  disease :  (3.) 
that  tbe  contract  has  been  entered  Into  under  duress  by  force  cr  ftaud  i  (8.)  that  either 
paity  luw  been  guilty  of  such  Immoral  condnct,  or  addicted  to  sneh  obsoene  or  degrading 
habits,  as  are  destmcCive  of  the  htfipiness  of  the  parties,  or  of  either  of  them:  (*■)  that 
the  parties  have  separated  and  lived  without  communication  for  five  yeain:  (G.)  that 
either  party  has  nimeoessarily  exposed,  in  a  public  paper,  the  other  to  public  notoriety 
and  reproHcb  for  alleged  abandonment:  (S.J  or  by  other  unnecessary  and  cruel  condnct, 
endeavored  Co  diagnice  the  same.    Laws,  1860,  ch.  49S. 

In  Dlnisiftna,  habitmil  Intempenmoe  was,  in  1848,  added  to  the  preexisting  caases  of 
divorce.    Act  of  1848,  No.  BO. 

Tbe  Bev.  Stat,  of  184S,  of  Indiana,  are  to  amended,  that  the  abandonment  of  one  party 
by  Hie  other,  for  the  space  of  one  whole  year,  or  such  circnmslances  as  in  the  opinion  of 
fiie  court  renders  the  reconciliation  of  the  parties  hopeless,  are  mode  sufficient  canses  of 
dimnje.    Acts  of  Indiana,  1840,  ch.  E2. 

In  Uiseouri,  in  addition  to  the  usual  eanses  of  divorce,  there  are  added  the  following : 
bAbitnal  dmnkennel*  (br  two  years;  cruel  or  barbarona  treatment,  so  as  to  endanger  life; 
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to  the  jadif^al  tribunals,  under  the  timitations  to  be  prescribed 
by  law.  (a) 

It  is  very  questionable  whether  the  facility  with  which 
divorces  can  be  procured  in  some  of  the  states,  be  not  produc- 
tive of  more  evil  than  good.'  It  is  donbtlul  whether  even 
divorces  for  adultery  do  not  lead  to  much  fraud  and  coirup- 
tion.  (b)  Some  of  the  jurists  are  of  opinion  that  the  adolteiy 
of  the  husband  ought  not  to  be  noticed,  ca  made  subject  to  ifae 
same  animadversion  as  that  of  the  wife ;  because  it  is  not  evi- 
dence of  vach  entile  depravity,  nor  equally  injurious  io  its 
edects  upon  the  morals,  and  good  order,  and  happiness  of  do- 
mestic life.  Montesquieu,  (c)  Pothier,  (d)  and  Dr.  Taylor,  (e) 
all  insist,  that  the  case  of  husband  and  wife  ought  to  be  distin- 
guished, and  that  the  violation  of  the  marriage  vow,  on  the  part 
of  the  wife,  is  the  most  mischievous,  and  the  prosecution  ought 
to  be  confined  to  the  offence  on  her  part  (/) 

(a)  Tbe  leg^atnre  of  Uiiat,  in  1838,  bj  concaireiit  ntolatioii,  dedftred,  that  to 
diBBolre  llie  marriage  contract  ^as  righlfull/  a  jadicinl  and  not  a  legislative  powsr. 
The  law  or  Hississippl  required  ever;  jadicial  decree  of  a  divorce  a  ffnado  to  be 
sanctioned  b j  a  law  or  resolution  of  Cto  ibirds  of  both  branches  of  tbe  legisfatare . 
R.  C.  of  MtssiBiippi,  1824,  p.  !30.  Bnl  bj  the  coniciCDtion  and  statute  Ian  of  Missis- 
sippi, as  they  existed  in  1843,  jurisdiction  is  conierrad  equally  upon  the  chancery  and 
circuit  courts  in  cases  of  divorce  and  alimony. ,  Sbotwoll  v.  Shotwell,  1  Smedet  & 
Harthall'i  Ch.  Bep.  51. 

(b)  I  have  had  occasion  to  believe,  in  the  exercise  of  a  jndidal  cogniiance  over 
nameroos  pases  <^  divorce,  that  the  sin  of  adultery  was  sometimM  committed  on  the 
part  of  the  husband,  for  the  very  purpose  of  the  divwce. 

(c)  E8pritdeBLoix,toin.iii.p.  ise. 

(d)  Tn>it£  da  Contrat  de  Haiinge,  'So.  S16. 

(e)  Btem.  of  the  Civil  Lav,  p.  S54.  The  eeriy  settleie  in  Massacbnsetia  made  die 
distinction,  and  male  adnlter;  was  held  not  to  he  sufficient  cause  for  a  divorce. 
HutchiiuoQ's  Hist.  vol.  i.  p.  44!>, 

(/)  (In  1801  the  question  was  discussed  in  tbe  ^onee  of  lords  whether  a  parlia- 

indignities,  rendering  the  mairioge  itate  tlitoletable ;  tha  hnsband  being  guilty  of  such 
cDudnct  as  rendan  him  a  vagrant;  pregnancy  of  the  wife  by  another  man  at  the  time  of 
marriage,  unknown  to  the  haiband )  and  oonviotion  of  the  husband  tnToie  marriage,  im- 
knovn  to  the  wife,  in  any  state,  territory,  or  country,  of  felony  or  Infunans  crime.  Laws 
of  Hinonri,  184S. 

In  Virginia,  tha  oamei  of  divorce  a  timaila  are  adultery,  incniwUa  tmpotenoy  at  tha 
time  of  marriago,  and  tantenoe  of  either  party  to  the  panitentiaiy  fbr  seven  yean  or 
more.    Bev.  StU.  tiU  81,  eh.  109,  sec  B. 

'  Id  South  Carolina,  no  court  has  power  to  giant  a  divorce;  and  it  was  held,  that  there 
was  no  diaUnetien  between  gr&nSng  a  divorce  and  declaring  a  nunii^  nnll.  HatCiaon 
«.  Mauiaon,  1  Stiebh.  Eq.  B.  8ST. 
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(3.)  Of  foreign  divorces. 

It  may  become  a  qaestion  of  some  difficulty  with  us,  how  far 
a  divorce  in  one  state  is  to  be  received  as  valid  in  another.  The 
first  inquiry  ia,  how  far  has  the  legislature  of  a  state  the  right, 
ander  the  constitation  of  the  United  States,  to  interfere 
*  with  the  marriage  costract,  and  allow  of  divorces  be-  *  107 
tween  its  own  citizens,  and  within  its  own  jurisdiction. 
The  question  has  never  been  judicially  raised  and  determined 
in  the  courts  of  the  United  States,  and  it  has  generally  been 
considered  that  the  state  governments  have  complete  control 
and  discretion  in  the  case.  In  the  case  of  Dartmouth  CoUege 
V.  Woodvfard,  (a)  the  point  was  incidentally  alluded  to ;  and 
the  chief  justice  observed,  that  the  conatitntion  of  the  United 
States  had  never  been  understood  to  restrict  the  general  right 
of  the  le^slatores  of  the  states  to  legislate  on  the  subject  of 
divorces ;  and  the  object  of  state  laws  of  divorce  was  to  enable 
some  tribunal,  not  to  impair  a  marriage  contract,  but  to  liberate 
one  of  .the  parties,  because  it  had  been  broken  by  the  other.  It 
would  be  in  time  to  inquire  into  the  constitutionality  of  their 
acts,  when  the  state  legislatures  should  undertake  to  annul  all 
marriage  contracts,  or  allow  either  party  to  annul  it  at  the  pleas- 
ure of  the  other.  Another  of  the  judges  of  the  Supreme 
Court  (6)  spoke  to  the  same  effect.  He  said  that  a  general  law, 
r^ulating  divorces,  was  not  necessarily  a  law  impairing  the  ob- 
ligation of  such  a  contract.  A  taw,  punishing  a  'breaoh  of  a 
contract,  by  imposing  a  forfeiture  of  the  rights  acquired  under 
it,  or  dissolving  it,  because  the  mutual  obligations  were  no 
longer  observed,  was  not  a  law  impairing  the  obligation  of  con- 
tracts. But  he  was  not  prepared  to  admit  a  power  in  the  state 
legislatures  to  dissolve  a  marriage  contract  without  any  cause 
Y  default,  and  against  the  wish  of  the  parties,  and  without  a 
judicial  inquiry  to  ascertain  the  breach  of  the  contract 


MMiUr;  diTorce  ought  lo  be  gr&oMd  on  the  &ppticalion  of  the  iril^  agaoat  the  hitbcaid 
wbo  bad  b«ea  gniltj  of  incest  with  her  sisier.  The  diroicc  yttM  gnnted  bj  act  of 
patikmcBt,  and  eloqaentl;  nutuDod  bj  Loid  Thnrtoif,  and  the  precedent  hu  been 
followed  since  in  oAer  cues  of  limilmr  atrodt;.  (CampbaU'i  Lives  of  the  Lord 
Cbueelkin,  vol  T.p.  4T4.J 

(»)  4  Wheaton,  61 B. 

(A)  Ht.  Jnttiee  BtOTf. 
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Assuming,  therefore,  that  in  ordinary  cases  the  constitution- 
atity  of  the  laws  of  divorce  in  the  respective  states  is  not  to  be 
questioned,  (a)  the  embarrassing  point  is,  to  determine  how 
far  a  divorce  in  one  state  has  a  valid  opoation  in  another. 

There  can  be-  no  doubt  that  a  divorce  of  the  parties 
*  108     *  who  w^e  married,  and  regularly  domiciled  at  the  time, 

in  the  state  whose  courts  pronounced  the  divorce,  would 
be  valid  everywhere.  The  difficulty  is,  when  the  husband  and 
wife  were  married,  and  reside  in  a  state  where  divorces  are  not 
permitted  at  all  by  the  policy  of  its  law,  or  not  permitted  to  the 
extent  and  for  the  canses  allowed  to  operate  in  other  states ; 
and  they,  or  one  of  them,  remove  into  another  state  fo^  the  sole 
and  express  purpose  of  procuring  a  divorce,  and,  having  ob- 
tained it,  return  into  their  native  state,  and  contract  other  mat- 
rimonial ties.  How  are  the  courts  of  the  state  where  the  par- 
ties had  their  home,  to  deal  with  such  a  divqroe  ?  .When  a  di- 
vorce was  Booght  in  such  a  case,  the  courts  in  Massachusetts 
very  properly  refused  to  Bustaia  a  libel  for  a  divorce,  and  sent 
the  parties  back  to  seek  such  relief  as  the  laws  of  their  own 
domicil  afforded,  {b}  The  Supreme  Court  of  New  York  has 
refused  to  assist  a  party  who  had  thus  gone  into  another  state, 
and  obtained  a  divorce   on  grounds  not  admissible  in   New 


[a]  In  Starr  s.  Psue,  8  Conn.  R^.  Sll,  it  wm  adjudged  ihat  legiiUlWe  dirorcei 
a  viacido  for  inase,  were  constitadoDal  and  valid. 

{b)  Hopkins  ti.  Hopkins,  3  Mass.  Bep.  158.  Carter  n.  Carter,  6  Mass.  Bcp.  363' 
B;  tbo  MauBcbiuetts  Revised  Statatea,  1S36,  nodivurce  Is  to  be  granted  for  a  cause 
occnrring  out  oT  the  stale,  nnlese  the  panics,  before  aoch  cause  occnrred,  itved 
ti^thct  as  hasband  and  wife  in  the  stale ;  nor  unless  one  of  the  parties  at  the  time 
be  living  in  the  state.  And  if  an  inhabitant  of  the  atate  goes  one  of  it  in  order  lo 
obtain  a  divorce  for  a  cause  occnrriag  within  it,  wbUt  the  partieB  reside  withia  il,  or 
for  an;  cause  n-bicb  would  not  authorize  a  divorce  by  the  laws  of  Masaachusetts|Pi 
divorce  so  obtained  is  of  no  force  in  the  state.i  But  in  al!  other  cases,  a  divorce  de- 
creed in  anj  other  state  or  countr}',  according  to  the  law  of  the  place,  bj  a  court 
having  jnriadiction  of  the  canse,  and  of  the  parses,  would  be  valid  in  MMsachnsetta . 
This,  as  the  revisers  juatl;  observed,  is  founded  on  the  mle  esiabli^ed  hy  the  comi^ 
of  all  dvilixed  uatious.  In  barber  ti.  Boot,  10  Hase.  Bep.  ISO,  the  dedsion  vra«  to 
tiUkl  effect.  A  divorce  in  Vermont,  of  parties  bona  fids  domiciled  there,  from  a  mar- 
riage contracted  io  Massachusetta,  and  for  a  canse  which  would  not  have  dissolved 
the  marriage  in  Muaaohnsetts,  was  recognised  aa  valid. 

<  Ljton  «.  Lyon,  3  Gnty,  Wt. 
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York,  and  procnred  in  cTOsion  of  its  lawB.  They  would  not 
BUBtain  an  action  for  alimony  founded  on  such  a  divorce,  (a) 
Afterwards,  in  Borden  v.  Fitck,  (b)  the  same  court  held  a  divorce 
in  another  slate,  obtained  by  the  husband  when  the  wife  resided 
out  of  the  state,  and  had  no  notice  of*  the  proceeding,  to  be 
null  and  void ;  because  the  court  pronouncing  the  divorce  had 
no  lawful  jurisdiction  of  the  case  when  they  had  none  over  the 
absent  wife.  They  considered  it  to  be  a  judgment  obtained 
upon  false  and  fraudulent  auggestiona.  80,  also,  in  Hanover  v. 
Thtmer,  (c)  the  Supreme  Court  in  Massachusetts  held  a  divorce 
in  another  state  to  be  null  and  void,  as  having  been  frandulently 
procure^  by  one  of  their  citizens  without  a  change  of 
domicil.  *  There  is  no  doubt  of  the  rule,  that  the  allega-  *109 
tion  that  a  foreign  judgment  was  obtained  by  fraud  is 
admissible,  and,  if  true,  it  will  destroy  its  effect.  All  judgments 
rendered  anywhere  against  a  party  who  had  no  notice  of  the  pro- 
ceeding, are  rendered  in  violstion  of  the  £rst  principles  of  jus* 
tice,  and  are  null  and  void,  (d)  Sentences  obtained  by  collusion 
are  mere  nullities,  and  all  other  courts  may  examine  into  facts 
np<m  which  a  judgment  has  been  obtained  by  fraud.  Every 
party  is  at  liberty  to  show  that  another  court  was  imposed  on 
by  collusion,  (e)  '  The  question  is,  whether,  if  such  a  divorce 
be  procured  in  another  state,  by  parties  submitting  to  the  juris- 
diction, and  after  a  fair  investigation  of  the  merits  of  the  alle- 
gations upon  which  the  decree  was  founded,  snch  a  decree  is 
entitled  to  be  received  as  valid  and  binding  upon  the  courts  of 
the  native  state  of  the  parties.  A  graver  qnestion  cannot-arise 
under  this  title  in  our  law.^ 


(a)  Jaduon  v.  Jackson,  I  Johns.  R«p.  424. 

jfi)  15  Johna.  Kep.  ISl.     S.  P.  in  Bradahaw  n.  Heatli,  13  Wendell,  407. 

jc)  14  Hau.  Rep.  SST. 

(d)  Fabtr  v.  Laue,  9  WiUon,  297.  EUbam  tr.  Woodworth,  S  Johns.  Bep.  37. 
Thurtwr  V.  BkckbanmB,  1  H.  H.  Bep.  243.    Atdrich  v.  Kinney,  4  Coon.  Rep.  380. 

(«)  Dndieu  of  lUngitoii'g  case,  Harg.  Sc  Tri.  vol.  xL  p.  S6S.  I  Hagganl'B 
Ctfiuist.  Bep.  290,  raU.    Hoir.  St.  Tri.  vol.  xx.  p.  355. 

>  In  VlKher  D.  Vlacher,  la  Barb.  R.  610,  It  \t  said,  If  the  paities  appear  In  a  en)t  for  a 
divWDC  in  another  st&ta,  and  it  i«  iitigated  on  the  merits,  and  there  is  no  collnsioD,  the  di- 
vorce will  be  conoiuslve,  vrithoat  referanGO  to  kx  ]oei  coniractut  in  the  domicil  of  the 
dBfendaat,  or  the  fccu  (Miclt.    See  Geils  v.  DlckeoBon,  3D  E.  L.  &  £.  Bep.  1. 
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The  hcut  delicti  may  not  be  important  in  the  jnrlBpnideQce 
of  the  states.  It  is  not  material  in  New  York,  provided  the 
marriage  was  Eolemnized  there.  The  eflfect  that  the  constita- 
tion  and  laws  of  the  United  States  have  on  the  question,  has 
not  been  judicially  decided ;  bat  it  ia  settled  that  a  jodgment 
of  the  state  court  is  to  have  the  same  &uth*  and  credit  in  every 
other  court  in  the  United  States,  which  it  has  in  the  courts  of 
the  state  in  which  it  was  pronounced,  (a)  According  to  the 
doctrine  of  the  decisions  in  the  federal  courts,  it  may  be  con- 
tended, that  a  divorce  in  one  state,  judicially  conducted  and 
declared,  and  procured 'under  circumstances  which  gave 
*  110  the  court  foil  jorisdiction  of  the  cause  *  and  of  the  par- 
ties, and  sufficient  to  render  the  divorce  valid  and  binding 
there,  would  be  good  and  binding  in  every  other  state  ;  and  yet 
it  is  evident  that  the  domestic  policy  of  one  state  on  thb  very 
interesting  subject  of  divorce,  may  in  this  way  be  exposed  to  be 
greatly  disturbed  by  a  different  poUcy  in  another  state.  It  may 
be  proper  in  this  work  to  leave  the  question  as  1  find  it ;  but  if 
such  a  decree  will  operate  and  conclude  the  question  in  every 
state,  we  arc  at  least  relieved  from  that  alarming  and  distressing 
collision  which  exists  between  the  judicatures  of  Bngland  and 
Scotland  on  this  subject ;  and  the  appeal  must  be  made  to  the 
mutual  comity,  moderation,  and  forbearance  of  the  legislatures 
of  the  several  states,  in  their  respective  regulations  on  the  snb* 
ject  of  divorce.  The  twelve  judges  of  England  decided,  in  1812, 
in  LoUey's  cAse,  that  as  by  the  English  law  a  marriage  was  indis- 
soluble, a  marriage  contract  in  England  conld  not  be  dissolved 
by  the  judicial  tribunsds  of  any  other  country,  or  in  any  way 
except  by  act  of  parhament.  (6)     The  party  in  that  case  was 


{a)  See  toI.  i.  pp.  S60,  261. 

(b)  1  Dow,  \U,  136.  Ra«s.  &  Rjbd'b  Cr.  Caeea,  236.  &e«  alio,  Ckinwaj  d. 
Beailey,  3  Hagg.  Bccl.  Rep.  643.  Bat  see  tn^,  p.  IIT,  n.  a,  where  the  case  of 
LoUey  U  shaken.  A  gimilar  decuion  to  that  in  Lollej'B  case  is  itatod  to  hare  been 
made  b;  Lord  Cfaascellor  Braugham,  in  M'Csrth<r  v.  Decaix,  where  it  Wm  held  that 
an  English  marriage  contd  not  be  annalled  bj  the  Daniah  law.  3  Eagg.  Eccl.  Rep. 
642,  note,  a  Susseli  &  M.  614.  But  in  Hardilg  v.  Alden,  9  Qreenleaf's  Rep.  140, 
it  was  held,  b;  the  sapreme  jndidal  court  in  Miune,  that  a  decree  of  divorcB  did  not 
fall  within  ibe  rule  that  a  judgment  rendered  against  one  not  within  the  state,  nor 
bonnd  bj  its  laws,  nor  amenable  to  its  jiuisdiction,  was  not  entilled  to  credit  againsl 
the  defendant  in  another  slate ;  and  that  divorcas  prononnc«d  aMOiding  lo  the  law  of 
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convicted  of  big&my  for  marrying  again  after  a  Scotch  divorce  ; 
and,  conseqnently,  all  foreign  divorces  of  English  marriages 
were  held  to  be  nnll  and  void.  I  presume  that  such  a  decision 
will  not  be  considered  as  law  here,  aa  between  the  several  states. 
But  eapposing  a  marriage  here  is  dissolved  abroad,  as  in  Scot- 
land or  Prance,  for  instance,  for  causes  not  admissible  with  us, 
how  would  such  a  divorce  affect  a  marriage  solemnized  here  ? 
A  short  examination  of  some  of  the  cases  discussed  in  England 
and  Scotland  on  this  litigious  question,  may  be  useful  and  in- 
structive. The  cimjiictus  tegvm  is  the  most  perplexing  and  dif- 
ficult title  of  any  in  the  jurisprudence  of  public  law. 

In  Uttertan  y.  Utosh,  (a)  the  marriage  was  in  England,  and 
the  husband  afterwards  committed  adultery,  and  aban- 
doned 'his  wife,  and  went  to  Scotland  and  resided  there  *  111 
about  forty  days,  living  in  adultery.  The  wife  sued  for 
a  divorce  a  vinculo,  in  the  consistorial  court  of  Scotland,  in 
1811,  and  the  court  dismissed  the  bill  on  the  ground  that  the 
husband  had  Jifnt  formed  a  real  and  permanent  domicil  in  Scot* 
land,  so  as  to  give  the  court  jurisdiction.  Here  was  an  English 
marriage  by  English  parties,  who  had  not  changed  their  original 
English  domicil,  and  if  they  had,  the  judges  doubted  whether, 
according  to  the  jug  gentium,  the  lex  loci  contractus  ought  not  to 
be  preferred.  There  was  great  danger  of  collusioa  of  English 
parties  to  obtain  a  divorce  a  vincuio  in  Scotiand,  in  opposition 
to  the  English  law,  which  does  not  allow  such  divorces ;  and  if 
decrees  might  be  obtained  in  Scotland,  which  would  be  invalid 
in  England,  a  distressing  collision  would  arise,  and  dangerous 
questionB  touching  the  legitimacy  of  children  by  a  second  mar- 
riage, and  the  rights  of  succession,  and  the  crime  of  bigamy. 
Bat  the  decree  of  the  consistorial  court  was  reversed  on  appeal, 


one  jarudiccion,  and  the  new  reUtioiu  thereupon  Tonned,  ottght  to  be  recognizGd,  in 
the  absence  of  stl  fmud,  u  operative  and  Unding  eTerjwhete,  to  Jot  hi  re^oMt/  to  tht 
ditKbtivm  of  (Ae  vuxmage,  Ihongh  not  ob  to  other  para  of  the  decree,  Bach  as  an  ordef 
for  the  pajnent  of  monej  b;  the  hntband.  This  is  an  important  and  valuable  de- 
cisioD,  and  aeltles  the  qoeatjon,  ao  fur  oa  the  jadicial  authority  of  a  single  state  can  do 
it,  against  the  English  mle,  and  places  it  apon  Che  same  principles  of  justice,  good 
morals,  and  polic;f,  which  render  a  marriage  lalid  bj  the  law  of  the  place  where  it 
WBB  soiomnized,  valid  everywhere. 

(a)  Feifftuson's  Bepons  of  Decisions  in  the  consistorial  coons  of  Scotland  in  aC' 
tlons  of  divorce,  p.  23. 
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and  the  cause  was  remanded  to  that  court,  and  they  accordingly 
proceeded  upon  the  bill  for  a  divorce,  and  pronounced,  a  divorce 
a  vinculo  for  the  adultery  charged.  Lord  Meadowbank,  in  pro- 
nouncing the  decree  of  reversal,  in  the  Bupreme  court  of  review, 
delivered  a  learned  and  powerful  opinion.  He  observed  that 
the  relation  of  husband  and  wife  was  acknowledged  jure  gen- 
tium, and  the  right  to  redress  wrongs  incident  to  that  relation 
attached  on  all  persons  living  within  the  territory,  though  the 
maniage  was  celebrated  elsewhere.  It  was  not  necessary  that 
the  foreigners  should  have  acquired  a  domicil  animo  remanendi; 
and  if  the  law  refused  to  apply  its  rules  to  these  domestic  rela- 
tions recognized  by  all  civilized  nations,  Scotland  could  not  be 
deemed  a  civilized  country;  as  thereby  it  would  permit  a 
numerous  description  of  persons  to  traverse  it,  and  violate  with 
impunity  all  the  obligations  of  domestic  life.  If  it  assumed 
jurisdiction,  and  applied  not  its  own  rules,  but  the  law  of  the 

foreign  country  where  the  relation  had  been  created,  the 
"112     supremacy  of  the  law  of  Scotland,  'within  its  territory, 

would  be  compromised,  and  powers  of  foreign  courts, 
unknown  to  the  law,  usurped  and  exercised.  A  domicil  was  of 
no  consequence,  if  the  foreigner. was  to  be  personally  cited,  or 
his  residence  sufficiently  ascertained.  If  the  wife  who  prose- 
cuted was  innocent  of  any  collusion,  it  was  no  bar  to  the  rem- 
edy that  the  husband  came  to  Scotland  and  committed  adultery, 
with  a  calculation  that  it  would  be  detected  by  the  wife,  or  that 
he  came  to  Scotland  with  the  criminal  intent  of  instigating  bis 
innocent  wife  to  divorce  him. 

In  the  next  case  that  came  before  the  consistorial  court,  in 
1816,  (a)  the  parties  married  and  lived  in  England,  and  the  hue- 
band  deserted  his  wife,  committed  adultery,  and  domiciled  him- 
self in  Scotland.  The  judges  did  not  concur  in  their  views  of 
the  subject.  Two  of  them  held  that  the  husband  was  suffi- 
ciently domiciled  in  Scotland  to  give  jurisdiction,  but  that  the 
law  of  England,  which  was  the  locus  coviractus,  ought  to  govern 
upon  principles  of  comity  and  international  law,  and  not  the 
lex  domicilii.  They  were,  therefore,  of  opinion,  that  the  divorce 
for  the  adultery  should  be  onlyamensa  el  tkoro.     The  other  two 

\a)  Duntie  v.  Levett,  Fert^uMon,  p.  68. 


Dis-izpdnyCOOgle 


LEC.  XXVn.]  0»  THB  BIGHTS  OF  PKflSONB.  89 

jadges  thought  that  the  domicil  was  not  changed,  and  therefore 
a  divorce  a  vinculo  could  not  be  pronoonoed.  On  appeal,  the 
court  of  eeaeions  remanded  the  cauge-for  the  purpose  of  inquiry 
into  the  fact  of  domiciL  The  coneistorial  coort  then  held,  that 
the  real  Englieh  domicil  of  the  husband  was  not  changed  by 
being  a  weekly  lodger  in  Scotland  for  eighteen  months,  and  that 
a.  change  of  the  real  docoidl,  made  bona  fide  et  animo  remanendi, 
at  the  date  of  the  action,  waa  necesBary,  for  the  pmpose,  not 
indeed  of  joiisdiction,  but  to  determine  whether  the  role  of  the 
lez  lost,  -upon  principles  of  international  law,  did  or  did  not 
apply.  The  mle  of  jadgment  must  be  the  lex  loci,  as  there  was 
DO  change  of  tiie  real  English  domicil,  and,  therefore,  a 
divorce  amenso  et  thoro,  and  none  othei,  was  *  pronounced.  *  113 
But  on  appeal,  this  decree  was  also  reversed  by  the  court 
of  sessions,  and  the  court  below  ordered  to  render  a  decree  of 
divorce  a  vinealo. 

A  third  case  was  decided  in  1816.  (a)  The  marrifige  was  in 
England ;  bat  the  parties  lived  and  cohabited  together  in  Scot- 
land for  eight  years,  and  the  adultery  was  committed  theie. 
The  question  was  not  one  of  domicil,  for  that  was  too  clear  to 
be  qneatioued,  but  it  was  the  general  and  broad  question,  whether 
the  lex  loci  contractiu,  ot  the  law  of  the  domicil,  was  to  govern 
in  pronouncing  the  divorce.  Two  of  the  judges  were  for  follow- 
ing the  law  of  the  domicil,  and  rendering  a  divorce  a  vinculo, 
and  the  other  two  were  for  the  Ux  loci,  and  granting  only  a  di- 
vorce a  mensa.  But  the  court  of  review  reversed  this  decree 
also,  and  directed  the  cause  to  proceed  upon  the  law  of  Scot^ 
land. 

In  Butler  v.  Forbes,  decided  in  1817,  (b)  the  marriage  was  in 
Scotland ;  but  the  real  domicil  of  the  parties  waa  in  Ireland. 
The  adultery  was  committed  in  Scotland,  during  a  transient 
visit  there.  The  consistory  court  held,  that  the  law  of  the  real 
domicil  most  prevail  over  the  law  of  the  contract.  The  locus 
deHcH  was  immaterial,  but  the  law  of  the  real  domicil  was  the 
governing  principle,  and  they  refused  any  other  than  a  divorce 


(a)  EiUnondatone  a.  Lockbart,  FergnsBo 

(b)  Vtrgataoa,  p.  209. 


.dr,yGoogIe 


90  OP  THE  RIGHTS  OF  PERSONS.  [PART  IV. 

a  mensa.     The  comt  of  review  reversed  this  decree,  also,  and 
directed  a  divorce  a  vinculo. 

In  KibblewhUe  v,  Rowleindt  in  1816,  (o)  the  parties  were  Eng- 
lish, and  married  and  domiciled  in  England ;  but  the  defendant 
bad  committed  adultery  on  a  visit  to  Scotland,  and  liia  wife  sued 
him  for  a  divorce.     The  consistorial  court  held,  that  both  the  law 

of  the  contract  and  the  law  of  the  domidl  were  against 
*114     a  divorce  a  utncu^,  and  they  refused  it.     This  'decree 

was  also  reversed,  and  the  usual  divorce  a  vinculo  directed. 
I  will  cite  bat  one  more  of  these  Scotch  decisions,  dn  which 
the  subject  was  discussed  in  a  masterly  manner.  The  case  of 
Gordon  v.  Pye,  was  decided  in  the  consistorial  court,  in  1815.  (ft) 
The  parties  were  English,  and  married  in  England,  and  resided 
there  during  the  whole  period  of  cohabitation.  The  husband 
deserted  his  wife,  and  transiently  transferred  bis  domicil  to  Scot- 
land, and  committed  adultery  there.  The  court  dismissed  the 
bill,  on  the  principle  that  the  lex  loci  contractus  must  govern,  as 
the  permanent  domicil  was  still  in  England,  and  a  divorce  a 
vinculo  could  not  be  obtained.  The  court  insisted,  that  by  the 
jus  gentium,  eomts  in  one  country  cannot  set  aside  contracts 
yalid  in  another  country  where  they  were  made.  A  temporary 
residence,  raised  for  the  purpose  of  jurisdiction,  wonld  be  tn 
Jraudem.  legis.  The  lex  loci  is  the  sound  rule  of  decision  in  re- 
spect to. marriage  contracts;  and  the  courts  of  one  country 
ought  not  to  be  converted  into  engines  for  either  eluding  the 
laws  of  another,  or  determining  matters  foreign  to  their  terri- 
tory. The  lex  loci  ought  to  prevail  over  the  lex  domicilii  on  just 
principles  of  international  policy,  as  the  marriage  contract  is 
jure  gentium.  All  Christian  states  favor  the  perpetuity  of  mar- 
riage, and  suspicion  and  elann  watch  every  step  to  dissolve  it ; 
and  the  plaintiif  was  entitled  ex  comitate,  and  upon  principles 
of  international  law,  to  the  same  measure  of  redress  she  would 
be  entitled  to  in  England,  and  especially  when  the  lex  loci  con- 
tractus, and  the  lex  domicilii,  both  concurred.  To  grant  such 
divorces  contrary  to  the  lex  loci,  would  be  to  invite  foreigners  to 
come  to  Scotland  and  commit  adultery  for  the  sake  of  the  di- 


{a)  Ttrgatsoa,  p.  226. 
{&)  FergtUMD,  p.  276. 
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TOTce,  and  this  wotild  hurt  the  public  morala,  and  pollute  a  ju- 
risdiction constituted  to  act  in.  eyident  hostility  to  the  laws  and 
the  policy  of  other  states. 

*  But  the  court  of  sessions  reversed  the  decree,  in  oppo-  *  115 
sition  to  all  this  reasoning  and  doctrine ;  and  they  insist- 
ed that  the  relation  of  husband  and  wife,  wherever  originally 
constituted,  was  entitled  to  the  same  protection  and  redress  as 
to  wrongs  committed  in  Scotland,  tbat  belong  of  right  to  that 
relation  by  the  law  of  Scotland.  By  marrying  in  England,  the 
parties  do  not  become  bound  to  reside  forever  in  England,  or  to 
treat  one  another  in  every  other  country  according  to  the  provis- 
ions of  the  law  of  England.  To  redress  the  violation  of  the 
duties  and  abuse  of  the  powers  of  the  marriage  state,  belongs  to 
the  law  of  the  country  where  the  parties  reside,  and  to  which 
they  contract  the  dntieg  of  obedience,  whenever  they  enter  its 
territories.  There  is  nothing  in  the  will  of  the  parties  tbat  gives 
the  lex  loci  any  parttcolar  force  over  the  marriage  contract,  or 
that  impedes  the  coarse  of  the  jus  publicum,  in  relation  to  it ; 
and  it  woald  be  no  objection  to  a  divorce,  at  the  instance  of  a 
Roman  Catholic,  that  his  marriage  was,  as  to  him,  a  sacrament, 
and  by  its  own  nature  indissoluble.  Othcor  contracts  are  modi- 
fied by  the  will  of  the  parties,  and  the  lex  loci  becomes  essen- 
tial; but  not  so  with  matrimonial  rights  and  duties.  Unlike 
other  contracts,  marriage  caimot  be  dissolved  by  mutual  con- 
sent; and  it  subsists  in  full  force,  thoagh  one  Of  the  parties 
should  be  forever  rendered  incapable,  aa  in  the  case  of  incura- 
ble insanity,  from  perforioing  his  part  of  the  mutual  contract. 
Matrimonial  obligations  are_;*«m  gettUum,  and  admit  of  no  mod- 
ification by  the  will  of  the  parties  ;  and  foreign  courts  are  not 
boand  to  inquire  after  that  will,  or  after  the  municipal  law  to 
which  it  may  correspond.  They  are  bound  to  look  to  their  own 
law,  and  to  hold  it  paramount,  especially  in  the  administration 
of  that  department  of  internal  jurisprudence,  which  operates 
directiy  on  public  jnorals  and  domestic  manners.  The  conse- 
quences would  be  embarrassing,  and  probably  inextricable,  if 
the  personal  capacities  of  individuals,  as  of  majors  and  minora, 
the  competency  to  contract  marriages,  and  infringe  matri- 
monial obligations,  and  the  rights  of  domestic  'author-  *116 
ity  and  senrife,  were  to  be  regulated  by  foreign  laws  and 
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ciutoms,  with  which  the  mass  of  the  population  most  be  utterly 
nnacquEtinted.  The  whole  order  of  society  would  be  disjointed, 
were  the  positive  inatitutiona  of  foreign  natioDs  concerning  the 
domestic  relations  admitted  to  operate  universally,  and  form 
privileged  castes,  leaving  each  under  separate  laws.  Though 
matriage,  contracted  according  to  the  lex  loci,  be  valid  all  the. 
world  over,  yet  many  of  its  rights  and  duties  are  regulated  and 
enforced  by  pablic  law,  which  is  imperative  on  all  who  axe  dom- 
iciled within  its  ^risdiction.  The  laws  of  divorce  are  consid- 
ered as  of  the  utmost  importance  as  public  laws,  affecting  the 
dearest  interests  of  society;  and  they  are  not  to  be  relaxed  as  to 
a  person  domiciled  in  Scotlaad,  because  bia  marriage  was  con- 
tracted out  of  it.  -If  two  natives  of  Scotland  were  married  in 
France  or  Prussia,  the  marriage  would  be  valid  in  Scotland ; 
but  would  the  parties  be  entitled  to  come  into  court  and  insist 
on  a  divorce  a  vmcuio,  because  their  tempers  were  not  suitable, 
or  for  any  of  the  great  variety  of  whimsical  and  absurd  grounds 
for  a  divorce  allowed  by  the  Pmsaian  code  of  1795  ?  Certainly 
not ;  and  the  conclusion  was,  that  the  law  of  divorce  must  be 
governed  by  the  law  of  Scotland,  whenever  the  party  was  suf- 
ficientiy  domiciled  there  to  enable  the  court  to  sustain  jorisdic" 
tion  of  the  cause. 

I  have  thus  given,  for  the  benefit  of  the  student,  a  pretty  en- 
larged view  of  the  discussions  in  Scotland,  on  this  great  qae»- 
tion,  touching  the  power  of  divorce  in  one  country  upon  mar- 
riage in  another.  The  satne  question  was  brought  up  on  appeal 
from  Scotland,  to  the  Honse  of  Iiorda  in  England,  in  1813,  in 
the  case  of  Thveg  v.  Lindaat/;  (a)  and  Lord  Eldon  there  stated 
the  decision  of  the  twelve  judges  to  have  been,  that  no  English 
marriage  could  be  dissolved  but  by  parliament  The  question 
in  the  case  was,  whether  an  English  marriage  could  be 
■117  dissolved  by  a  Scotch  court,  even  'if  the  parties  were 
suificientiy  domiciled  there  to  found  a  jurisdiction  of  the 
case.  The  lord  chancellor  admitted  it  to  be  a  question  of  the 
highest  importance ;  and  Lord  Bedesdale  intim^ied,  that  it 
could  not  be  just^  that  one  party  should  be  able,  at  his  option, 
to  dissolve  a  contract,  by  a  law  different  horn  that  under  which 


(a)  1  Dow'BBep.  UT. 
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it  was  formed,  and  by  which  the  other  party  understood  it  to  be 
governed.  The  case  was  remitted  back  for  review,  without  any 
final  decision  in  the  English  house  of  lords;  but  the  opinion 
of  Lord  Eldon  and  Lord  Redesdale  evidently  agreed  with  the 
decision  of  the  twelve  judges  at  Westminster,  and  went  to  deny 
the  competency  of  any  court  to  pronounce  a  decree  of  divorce 
a  vinculo  of  English  marriages,  or  to  pronounce  any  other  de- 
cree in  the  case  than  auch  as  would  be  warranted  by  the  lex  lod 
contractus,  (a) 


(a)  In  CoQiTRj  c.  BeBitey,  3  Higg.  Eccl.  Bep.  639,  ia  the  conuitor;  coai 
don.  Dr.  Lashington  coniidered  it  to  be  Btill  an  anaettled  qnestion,  vhelher 
diTorce  of  a  marriagR  in  England  ironld  be  aet^sssrity,  and  dnder  all  ci 
invalid  in  England,  if  Ibe  parties  were  at  the  time  actually  and  bonajiiie  domiciled  in 
Scotland.  Bat  he  followed  the  declaion  in  Lolley'a  caie,  {supra,  p.  110.)  and  held 
that  a  Scotch  divorce  a  vinetUa  from  an  English  marriage,  between  parties  domiciled 
in  England  at  the  time  of  anch  mon-iage,  was  noil.  Mr.  Prater,  in  his  Treatise  on  the 
"Cases  illaelrative  of  the  Conflict  between  the  Laws  of  England  and  Scotland,  with 
regard  to  Marriage,  Divorce,  and  Legitimacy,"  (LoDdon,  1S3J,)  condades  that  the 
laws  of  England  and  ScotUad  ought  lo  be  assimilated,  by  enabling  the  English  eccle- 
siastical coarcs  to  dissolve  mamogea  for  adnltety,  and  to  disallow  the  pita  of  recrimi- 
nation as  a  bar  to  the  suit,  and  not  to  permit  desertion  to  be  a  canae  of  divorce  fn 
Scotland.  He  farther  proposes  to  aboliah  the  law  of  legitimation  in  Scotland.  The 
conclnsion  on  tiiia  vexed  anbject  to  whieh  Mr.  Barge  arrives,  after  an  able  cod- 
sideratioQ  of  the  qneation  in  his  Commentaries  on  Colonial  and  Foreign  I.awB,  vol.  i. 
680-691,  is,  that  the  Ux  hci  amlraclia  onght  lo  be  invoXcd,  when  the  question  is 
wbether  a  mairiaf^  was  in  the  flrel  inalance  valid  in  law,  and  that  the  appropriate  law 
by  which  the  disaolabili^  of  the  marriage  is  to  be  determined,  ought  to  bo  that  of  ibe 
actual  domicil. 

This  great  question  has  at  last  been  settled  in  the  English  house  of  lords  In  con- 
formity with  ihe  principle  of  the  Scotch  ilceisiona.  In  Warrender  b.  Warrender,  (2 
Sbaw  t  Maclean,  IB9  ;  9  Bligb,  89,)  decided  in  the  court  of  session  in  Scotland,  the 
husband  was  a  native  of  Scotland,  where  he  continned  lo  retain  his  domicil.  He  mar- 
ried in  lingland  an  Englieh  womaa,  and  fur  adultery  committed  by  the  wife  in  France, 
he  sued  in  the  Scotch  conrl  for  a  divorce,  and  the  coitrl  held  that  they  had  jarisdiction 
over  the  case,  and  dissolved  the  marriage,  and  the  decision  was  affirmed,  on  appeal  lo 
the  bouse  of  lords  in  1S37.  Lord  Chancellor  Brougham,  in  hia  opinion  delivered  in 
the  house  of  lords  in  that  case,  observed  that  LoUey'a  case  only  settled  that  an  Eng- 
Uah  marriage  could  not  be  dissolved  for  EtvjliA  pvrposa,  by  any  proceeding  in  a  foreign 
jurisdiction,  and  that  the  divorced  party  wonld  aiill  be  entitled  to  the  rights  and  subject 
to  the  disabilities  of  a  married  pereon  in  England.  But  he  held  that  Lolle/a  caae  was 
not  fonndcd  on  aonnd  principlea,  and  that  there  was  an  irreconfilable  inconsistency  in 
the  proposition  that  the  Scotch  law  was  all  powerful  to  make  a  valid  marriage,  and 
ntterl;r  tPcompelent  to  dissolve  it;  and  that  if  the  courts  could  recognize  the  foreign  law 
as  to  the  ei««tion,  they  ought  equally  as  to  the  rescission  of  the  contract  of  marriage. 
The  decision  of  the  lords  in  this  caae  essentially  overruled  Lolley's  case,  and  settled 
diat  Swlch  courts  have  jurisdiction  in  divorce,  when  tke  domicil  has  been  acqaiied, 
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Upon  the  principlee  of  the  Eng'liah  law,  a  marriage  contrattt- 
ed  in  New  York  cannot  be  dissolved,  except  for  adultery,  by  any 
foreign  tribunal  out  of  the  United  States ;  because  the  lex  lod 
ccmtracttu  ought  to  govern ;  and  if  a  divorce  by  a  judicial  pro- 
ceeding in  one  of  these  United  States  be  entitled  to  a  different 
consideration  in  others,  it  la  owing  to  the  force  which  the  nation- 
al  compact,  and  the  lawe  made  in  porsuance  of  it,  give  to  the 
records  and  judicial  proceedings  of  othet  states.  If,  however,  a 
marriage  in  New  York  should  be  dissolved,  not  by  a  regolar  ju- 
dicial sentence,  but  by  an  act  of  the  legislature  in  another  state, 
passed  specially  for  the  purpose,  and  for  each  a  cause  not  admis- 
•  sible  here,  would  such  a  divorce  be  received  here  as  binding  ? 
A  statute,  though  not  in  the  nature  of  a  judicial  proceeding,  is, 
however,  a  record  of  the  highest  nature ;  and  in  some  of  the 
states,  all  their  divorces  are  by  special  statutes.  But  if  a  stat- 
ute, though  a  matter  of  record,  was  to  have  the  same  effect  in 
one  state  as  in  another,  then  one  state  would  be  dictating  laws 
for  another,  and  a  fearful  collision  of  jurisdiction  would  instantly 
follow.  That  constznction  is  utterly  inadmissible.  While  it  is 
conceded  to  be  a  principle  of  pnbHo  law,  requisite  for  the  safe 


Titlioat  hsTing  regud  lo  ifae  natiTe  txtantrj  of  tfaa  parties,  or  of  thrar  mBmage.  The 
decUion,  and  the  order  for  reai^menC,  in  the  case  of  Birt«hi»tie  v.  Vardill,  ii\fra,  p.  309, 
n.  id),  have  gone  far  to  digembarrasi  the  coUiaion  between  £ng1iah  and  foreigii  law  from 
some  of  iU  ino»t  diatretaing  [«snlla. 

In  Doraey  o.  Dorsey,  7  Watta,  349,  it  wM  held  by  the  Sapreme  Conrt  of  Pennsyl- 
vania,  that  the  Uw  or  the  KCtail  domicU  of  the  party  at  the  time  of  committing  dio 
injury,  was  the  rule  in  oases  of  dirorce  for  eTerything  bnt  the  original  obligation  of 
marriage  ;  and  that,  althongh  the  original  domicil  and  marriage  of  the  parties  were  in 
PennsylTaiiia,  ^e  eonit  hod  do  jmisdictioii  of  a  caiuo  of  divorce  alleged  to  bare  been 
committed  in  Ohio  by  the  hnsband,  while  his  domicil  was  in  the  state  of  Ohio.  Ch. 
'\F.  Gibaon  briefly  hat  forcibly  anstained  the  principle  of  the  decision.  So,  in  Eeatncky, 
it  is  held  that  no  state  or  nation  has  power  to  dissolve  the  marriage  contract  between 
dtizena  of  any  other  state  or  nation,  not  resiSeat  or  domiciled  within  its  limits,  Eir  no 
nation  oonld  preserve  its  aocial  order,  if  any  other  foreign  state  could,  withonc  its  con- 
sent, dissolve  or  distorb  ^lat  most  important  domestic  institatfoo  of  marriage.  The 
principle  that  no  foreign  power  can  control  the  marriage  conlnct*  of  foreignets,  not 
domiciled  within  lis  joidsdictional  limits,  was  clearly  itlostrated  in  the  opinion  of  Ch. 
3.  Bobcrtton,  and  it  rests  npOD  the  sonudeat  basla  of  policy  and  soveicignty,  and  a 
decree  of  divorce  was  held  to  be  void  against  a  husband  who  not  never  domiciled  In 
the  state.    Hagnire  n.  Uagnire,  7  Dana's  Rep.  181.' 

1  Harrison  v.  HarHson,  l»  Ala.  4BB. 
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intercotuse  and  coDimeice  of  mankind,  IJiat  acts  valid 
•by  the  Giw  of  the  place  wherethey  arise,  are  valid  every-  •  118 
where,  it  is,  at  the  same  time,  to  be  nnderstood  that  this 
principle  relates  only  to  civil  acta  founded  on  the  volition  of  the 
parties,  and  not  to  snch  as  proceed  from  the  sovereign  power. 
The  force  of  the  latter  cannot  be  permitted  to  operate  beyond 
the  limits  of  the  territory,  without  effecting  the  nece^ary  inde- 
pendence of  DalJons.  And,  in  the  present  case,  it  is  to  be  ob- 
served, that  the  act  of  congress  of  the  '26lh  of  May,  1790,  ch. 
11,  prescribing  the  mode  of  authenticating  recoids,  only  declares 
the  faith  and  credit  to  be  given  to^the  records  and  judicial  pro- 
ceedings of  the  courts  in  the  several  states ;  and  the  supplemen- 
tary act  of  the  27th  of  March,  1804,  ch.  56,  relates  only  to  office 
books  kept  in  the  public  offices,  and  has  no  bearing  on  this  point. 
But  if,  instead  of  a  divorce  by  statute  ex  directo,  ihe  act  should 
refer  a  special  case  to  a  court  of  justice,  with  directions  to  in- 
quire into  the  fact,  and  to  grant  a  divorce,  or  withhold  it,  as  the 
case  might  require,  would  that  be  a  judicial  proceeding,  to  which 
fall  effect  ought  to  be  given?  A  number  of  embarrassing  ques- 
tions of  this  kind  may  be  raised  on  this  subject  of  interfering 
jurisdictions,* and  some  of  them  may,  probably,  hereafter  exer- 
cise the  talents,  and  require  the  application  of  the  utmost  dis- 
cretion and  wisdom  of  the  courts  of  justice.  I  have  done  aa 
much  as  becomes  the  duty  which  I  have  assumed,  in  bringing 
into  view  the  most  material  decisions  which  have  taken  place, 
and  stating  the  principles  which  have  been  judicially  recog- 
nized.(a) 

(3.)  Effect  of  foreign  judgments  and  suits. 

1.  Foreign  judgments. 

In  cases  not  governed  by  the  constitution  and  laws  of  the 


(a)  In  Tolen  t>.  Tolen,  S  Blftckf.  Ind.  Bep,407,  adiTorceuvi'nou^foradalterj  vras 
soiUined  in  Indiana,  though  the  pacties  nere  married  in  anolher  state,  where  they 
reeided,  and  the  caase  of  divorce  arose  there,  and  the  defendant  contiuaed  to  reside 
there,  and  had  constroctiTe  notice  onlyoftheBDit  of  bis  wife  fbt  a  divorce  bj  publica- 
tion ;  -bat  Bhe  bad  for  some  Tean  been  a  bona  Jidx  citiwD  of  Indiana,  and  acquired  a 
domicil  -  oniBia  mcatendi.  The  deciaioD  was  founded  upon  the  anthori^  of  the  statute 
ol  I63I,  which  allowed  suits  for  a  divorce  for  jnst  cante  to  ell  person  who  had  resided 
in  the  atate  one  year,  and  as  agunst  non^Gsideoti,  on  giving  coaetnclive  notice  bjr 
publication. 
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United  States,  the  doctrine  of  the  English  law  generally,  and 
with  some  few  exceptiona,  is  the  law^  of  this  country,  as  to  the 
force  and  effect  to  be  given  to  foreign  jadgmenta.  I  shall  prob- 
ably take  occasion,  in  subsequent  parts  of  these  lectures,  to 
consider  the  effect  to  be  given  here  to  foreign  oonlracts,  foreign 
assignments,  foreign  official  acts,  and  other  varioos  transac- 
tions in  the  coarse  of  business,  as  the  subjects  to  which 
•  119  'they  can  be  applied  may  render  easy  and  pertinent  the 
consideration  of  this  branch  of  municipal  and  general 
iarisprudence.  At  present  it  will  be  sufficient  to  show,  in  con- 
nection with  this  inquiry,  that  the  English  law  is  exceedin^y 
if  not  peculiarly  liberal,  in  the  respect  which  It  pays  to  foreign 
judgments,  io  all  other  cases,  except  the  case  of  a  foreign  divorce 
of  an  English  marriage.  As  early  as  the  reign  of  Charles  IL, 
Lord  Chancellor  Nottingham  maintained,  in  the  House  of 
Lords,  in  CotHngton's  case,  (a)  that  a  foreign  decree  of  divorce, 
in  the  case  of  a  foreign  marriage,  was  conclusive,  and  could 
-  not  be  opened^  or  the  merits  reexamined.  It  was  against  the 
law  of  nations,  he  observed,  not  to  give  credit  to  the  judgments 
and  sentences  of  foreign  countries,  till  they  be  reversed  by  the 
law,  and  according  to  the  forms  of  those  countries  wherein  they 
were  given.  He  referred  to  Wier's  case,  5  Jas,  I.,  [b)  wherein  a 
judgment  in  debt  having  been  rendered  in  Holland  against  an 
Englishman,  he  fled  from  execution  to  En^and,  and  the  judg- 
ment being  certified,  the  defendant  was  imprisoned  in  the 
admiralty  for  the  debt,  and  the  K.  B.,  upon  habeas  corpus,  hdd 
the  imprisonment  to  be  lawful,  and  that  "  it  was  by  the  law  (^ 
nations  that  the  justice  of  one  nation  should  be  aiding  to  the 
justice  of  another  nation,  end  the  one  to  execute  the  judgments 
of  the  other."  It  has  become  a  settled  principle  in  the  English 
courts,  that  where  a  debt  has  been  recovered  of  a  debtor,  under  ' 
the  process  of  foreign  attachment,  fairly  and  not  collttsively,  the 
recovery  is  a  protection  to  the  garnishee  against  his  original 
creditor,  and  he  may  plead  It  in  bar.  (c) ' 


[a)  Note  10  2  Swanat.  Bep.  US,  ftom  Lord  Nottingh«m'i  HSS. 

(i)  1  Rol.  Abr.  530,  pi.  12. 

(o)  Le  Cheralier  v.  Ljnch,  Dong.  Rap.  170.    Cleve  v.  HilU,  Cooke's  B.  L.  343. 


1  Ciunmliigt  «.  Bulu,  i  Bub.  S.  G.  Bep.  soa. 
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A  distinction  has  been  taken  since  the  time  of  Xjord 
Nottingham,  between  a  suit  'brought  to  enforce  a  *120 
foreign  jadgment,  and  a  plea  of  a  foreign  judgment 
in  bar  of  a  fresh  enit  for  the  same  cause.  No  sovereign  ie 
obliged  to  execute,  within  his  dominion,  a  sentence  rendered 
oat  of  it;  and  if  execution  be  sought  by  a  suit  upon  the 
jodgment,  or  otherwise,  he  is  at  liberty,  in  his  courts  of  jus- 
tice, to  examine  into  the  merits  of  such  judgment;  for  the 
effect  to  be  given  to  foreign  judgments  is  altogether  a- matter 
of  comity,  in  cases  where  it  is  not  regulated  by  treaty.  In  the 
fnmei  case  of  a  suit  to  enforce  a  foreign  judgment,  the  rule  is, 
that  the  foreign  judgment  is  to  be  received,  in  the  first  instance, 
aa  prima  fade  evidence  of  the  debt,  and  it  lies  on  the  defendant 
to  impeach  the  justice  of  it,  or  to  show  that  it  was  irregularly 
and  unduly  obtained.'  This  was  the  principle  declared  and 
settled  by  the  house  of  lords,  in  1771,  in  the  case  of  Sinclair 
T.  Fraser,  upon  an  appeal  from  the  court  of  session  in  Scot- 
land, (a)     But  if  the  foreign  judgment  has  been  pronounced  by 


AlkD  D.  Dnndu,  3  Term  Bep.  IBS.  M'D&niel  r.  Hughes,  3  Bast,  367.  BaxhMn  u. 
Smith,  S  Cainpb.  N.  F.  Bep.  19.  Embree  t  CoUins  u.  Raima,  9  Johns.  Bep.  lOI. 
Holmes  v.  Bemsen,  4  Johns.  Ch.  Bep.  460.  Where  proceedings  are  in  rem,  all  persons 
wbo  conld  hare  asserted  a  right  to  the  propoty  hecome  parties  hj  the  monitioii,  and  all 
jodgmenia  foonded  open  such  proceedings,  vrhether  thej  regard  real  or  personal  prop- 
enj,  being  within  the  juriadiction  of  the  coact,  are  held  valid  and  binding,  as  being 
nt  jadieala  in  every  other  country,  in  respect  to  all  matters  of  right  and  dtle,  transfer 
and  disposition  of  the  property.  Kose  o.  Himely,  «  Cranch,  341.  T  Ibid.  439,  S.  P. 
Grant  v.  M'Lacblin,  4  Johns.  Bep.  34.  Curia  Fbilipica,  part  9,  sec.  9S,  cited  and 
proved  on  bial  as  containing  the  same  and  the  true  Spanish  la«  on  the  point.  S  Bin> 
nay's  Bep.  230,  note.    Baodnc's  Syndics  n.  Nicholson,  4  ZjOnIs.'Rep.  SI. 

(a)  Cited  in  the  case  of  the  I>nchess  of  Kingston,  1 1  Slate  Tr.  by  Harg.  399  i  and 
also  in  Walker  d.  Witter,  Dong.  Bep.  I ;  and  in  Oalbratth  e.  Neville,  ibid.  S,  nota. 
See,  also,  Lord  Kenyon'i  opinion  in  this  latter  case,  5  East,  419,  note;  and  also  Lord 
Hansfield's  opinioa  in  Walker  v.  Witter,  and  the  opinion  of  Bnller,  J.,  in  Qalbraittt  v. 
Neville,  and  the  opinion  of  Lord  Ch.  J.  Eyre,  in  Fhiiipi  d.  HnnMr,  9  H.  Blacks.  Bep. 
410.  Hall  f.  Odber,  11  East,  194.  Bat  in  Martin  v.  NicoUe,  3  Simon's  Bep.  498, 
tlie  vice-chancellor  bos  nndertaken  to  controvert  the  doctrine  in  Sinclair  v.  Frazer, 
and  he  held  that  a  fbreigb  jodgment  conid  not  be  qnestioned,  not  merely  when  it 
eomet  in  collaleially  or  by  way  of  defence,  bat  in  a  snit  bronght  directly  npOD  it  to 
enfince  iL    It  is  requisite,  however,  in  order  to  caoogaiza  and  give  effect  la  any  way 


>  Noyes  v.  Batter,  <t  Barb.  S.  C.  Rep.  eiS.  Thongh  the  judgment  is  only  prima  facU 
evidence  of  fects,  which  go  to  establUh  the  jurisdiction  of  the  court  rendering  the  jodg 
ment,  yet  It  is  conchisive  as  to  other  bots. 

VOL.  n.  9 
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a  court  possessed  of  competent  jtuiadictioD  over  the  cause  and 
the  parties,  and  canied  into  effect,  and  the  losing  parties  insti- 


to  ft  (breign  judgment,  ttiat  At  cooit  wfakh  pnmoDnced  it  wai  compoleot  to  the  cue, 
and  had  dae  •nd  Uwftil  jnriadiccioii  over  the  cauw  and  ifae  parties,  and  that  there  bad 
been  regular  judicial  proceediogg;  and  this  u  thecaae  whether  the  procoedings  which 
led  to  the  judgment  be  tn  rem  or  in  pemmam.  Sawyer  d.  The  Maine  F.  &  U,  Ins. 
Co.  12  Mass.  Rep.  S91.  Bradfltre«t  v.  Neptune  tns.  Co.  IT.  S.  C.  C,  Boetoa,  Octo- 
ber, IB39,  3  Sumner,  SOO.  Story's  Com.  on  the  Conflict  of  Laws,  \  566-590.  See, 
blso,  wpm,  vol.  i.  p.  251,  □.  b.  The  present  inclinatioa  of  tbo  Eogliih  courti  Is  In 
conformity  with  the  opinion  of  the  vice^hancellor.  Lord  EUenborough,  in  Tarieton 
V.  Tarieton,  4  Manle  &  Selw.  SI.  Guinneis  d.  CanTcll,  I  B.  &  Aldolpb.  Rep.  429. 
Becquet  v,  MacCarthy,  2  ibid.  951.  See,  olao,  Scarkie  on  Evidence,  to!,  i.  p.  297. 
The  argomenCa  and  anthoritiea  for  and  againat  the  latter  doctrine  of  the  Engligh 
courts,  that  a  foreign  jodgment,  regnlarly  obtained,  is  conclusive  ex  a/m^te  geatiua, 
as  well  where  it  is  sought  to  be  enforced  as  when  it  is  interposed  by  way  of  pica,  are 
fhlly  and  ably  itated  and  considered  in  Sontbgaie  v.  Montgomerie,  in  the  Scotch 
court  at  Edinbnt^h,  in  1S35.  The  lord  ordinary  (Jeffrey)  decided  Uiat  foreign  judg- 
ments were  only  prima  fade  evidence  of  Ihe  clum,  and  the  diicnssions  alluded  to 
were  on  appeal  from  ihat  decision.  It  would  seem  from  the  case  of  Smith  v.  NicoUs, 
6  Bingham,  N.  C.  208,  that  Ihe  English  courts  are  returning  to  the  old  doctrine  of 
Mansfield,  Eyre,  and  Keuyon,  that  in  assumpsit  on  a  foreign  judgment,  the  judgment 
is  only  prima  fade  evidence  of  the  debt.  In  Houlditch  b.  Donegal,  (S  Bligh,  301,} 
the  reault  of  tbe  judgment  of  the  Honse  of  Lords  was,  that  there  were  cases  in  wbich 
it  was  competent  for  the  court  to  look  into  the  ground  and  reasons  of  the  foreign 
jndgment,  and  satisfy  itaetf  as  tA  the  law  of  tho  coantiy.  And  ia,K0BtCT  a.  Sapte, 
(1  Cartois,  681,)  in  the  prerogative  court  of  Canterbary,  Sir  Herbert  Jenner  admitted, 
that  under  certun  circumstances,  as  where  tbere  was  a  question  as  to  jurisdiction,  or 
whether  the  party  was  cited  according  to  law,  and  for  some  other  purpose,  a  foreign 
decree  might  be  examined,  bat  that  it  could  not  be  opened,  in  order  tti  examine  by 
your  own  lights  and  knowledge  whether  a  foreign  Jadgment  was  proooanced  on  good 
ground  or  noL  See,  also,  op  this  subject,  Braditreet  v.  Neptaoe  Ina.  Co.  IT.  S.  C.  C, 
Boiton,  October,  1639,  3  Sonmer,  BOO.  The  Law  Beportsr,  No.  2,  for  January,  1840- 
Price  V.  Dewburst,  8  Simons,  279.  Mr.  Jnslico  Story  reasons  strongly  in  favor  of  the 
latter  doctrine  of  the  absolnte  conclusiveness  of  foreign  judgments  i  (Com.  on  the 
Conflict  of  Laws,  }  607,)  and  that  is  oenaioty  the  more  convenisnt  and  the  safest 
role,  and  tbe  moat  consistent  with  sound  principle,  except  in  coses  in  which  tbe  court 
which  pronounced  the  judgment  has  not  due  jurisdiction  of  the  case,  or  of  the  defend- 
ant, or  Ihe  proceeding  was  in  fraud  or  founded  in  palpable  mistake  or  irregnlsrity,  or 
bsd  by  the  law  of  the  rd  judiexOiB ;  and  in  all  such  casee  the  justice  of  the  judgment 
ought  to  be  impearched.  Not  only  Vattel,  bnt  Hnberus  and  other  civilians  cited  by 
Heiuy  on  Foreign  Law,  maintain  the  entire  validity  of  foreign  judgments  in  every 
Other  country.  Vattel,  b.  S,  ch.  T,  sec.  84,  SS.  Huberus  ie  Conflicta  Legam,  lib.  I, 
tiL  3,  sec.  3,  6.  Heniy  on  Toreign  Law,  74,  79,  76.  In  Boston  India  R.  Factory  u. 
Boit,  14  Yennont  B.  92,  it  was  held  that  assumpsit  was  not  the  proper  action  on  a 
judgment  of  another  stale,  bat  it  should  be  debt  on  the  record  of  the  jndgment. 
See  supra,  vol.  i.  p.  [260.] ' 

>  It  is  now  held  in  England  that  the  record  of  a  foreign  judgment  is  prima  fatU 
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tote  a  new  euit  upon  the  same  matter,  the  plea  of  the  former 
judgment  constitutes  an  absolute  bar,  provided  the  subject;,  and 
the  parties,  and  grounds  of  the  judgment,  be  the  same.  It  is  a 
res  judicata,  which  is  received  as  evidence  of  truth ;  and  the 
exceptio  ret  jwdicata,  as  the  plea  ia  ternied  in  the  civil  law,  is 
final  and  conclusive,  (a)  This  is  a  principle  of  general  juris- 
pnideQce,  founded  on  public  convenience,  and  sanctioned  by 
the  usage  and  courtesy  of  nations,  (b)  The  rule  of  the 
En^ish  law  has  been  'very  generally  recognized  in  the  '121 
courts  of  justice  in  this  country,  in  cases  not  affected  by 
tile  constitution  and  law  of  the  United  States,  (c)  There  is 
one  exception  in  the  jurisprudence  of  some  of  the  states,  as  to 
the  force  and  effect  of  foreign  sentences  in  the  prize  courts  of 
admiralty,  bearing  upon  neutral  rights.     While  those  sentences 


(a)  Hnghw  v.  Coroeliaa,  Rajm.  473.  8.  C.  3  Shoirer,  332.  Bottowb  v.  Jemino, 
Sir.  733.  Hamawn  v.  Tho  Dutch  E»8l  India  Company,  8  Bro.  C.  P.  by  Tomlins, 
p.  S64.  Lothian  v.  Henderaon,  3  Bos.  &  Fall.  499.  Graham  r.  Maxwell,  S  Dow, 
3U.  Lord  Cb.  J.  Ep«,  in  I^ilips  e.  Hunter,  S  H.  Blacks.  Bep.  410.  Tarielon  n. 
Taileton,  i  Maule  &  Selw.  SO.  Thompson  c.  Tolmio,  3  Feten'a  U.  S.  Rep.  197. 
Lalanne  o.  Morean,  13  Loois.B«p.  437. 

(i)  Vattet,  b.  3,  cb.  7,  kc.  84,  85.  Marteni'g  SaminaiT'  of  the  Law  of  Natioas, 
b.  3,  ch.  S,  lec.  ao.  Erake.  Inst,  of  Scols's  Lair,  vol  ii.  p.  735.  Etna's  Pr.  of 
Equity,  vol.  ii.  p.  3GG,  or,  b.  9,  ch.  8,  sec.  6.  Notes  to  vol.  {.  p.  6,  of  Hore'a  edit,  of 
Lord  Stair's  Listiiutions.  A  judgment  irtiile  it  standa,  cannot  be  iiopeacbed  bj  the 
parties  or  privies  to  the  record,  in  a  coUalorsl  action  or  in  another  court.  Thii  is  a 
general  principle.  De  Medina  v.  Grove,  10  Ad.  &  El.  R.  N.  8,  198,  Thia  case  ha> 
been  aSinned  in  the  Excheqaer  Chamber,  id.  173. 

(e)  Hitchcock  &  Fitch  v.  Aickin,  1  Cflinea's  Rep.  460.  Goix  v.  Low,  1  Johns. 
Cfts.  341.  Taylor  v.  Brjden,  8  Johns.  Rep.  178.  Aldrich  o.  Kinney,  4  Conn.  Bap. 
SBO.  Bisaell  v.  Briggs,  9  Haas.  Rep.  463.  Washington,  J.,  4  Cranch,  443.  Taytor 
v.  Phelps,  1  Harris  &  Oill,  493.  Barney  n.  Pattenon,  6  Harr.  ft  Jcriins.  183.  Story's 
Com.  on  the  Conflict  of  Laws,  \  58S,  el  tg.,  and  the  numerous  cases  there  collected. 
A  Jadgment  on  a  trustee  process  in  one  stale,  wUI  protect  the  trustee  in  a  sail  in 
another  state  for  the  same  debt  Ocean  Ins.  Co.  t>.  Portsmouth  R.  R.  Co.  3  Metcalf, 
4S0. 

evidence  lo  far  only  *a  to  admit  the  defendant  to  aboir  either  that  the  Court  which  pro- 
QOODced  it  had  not  jnrisdiotlou,  or  that  the  judgment  wu  obtnined  by  IVaud;  but  (hat 
upon  the  merits  it  it  concluilva.    Bank  of  Australasia  v.  S'lat,  1  E.  L.  &  Eq.  3G2. 

The  Court  inellnad  to  the  same  opinion  in  Cummingi  d.  Banks,  3  Barb.  602,  though  in 
that  ease  it  waa  infficisnt  to  regard  the  toniga  Judgment  aa  only  prima  facie  evidence. 
And  see  Wood  v.  Gamble,  11  Gush.  3.  Monroe  v.  Douglas,  4  Samlf.  Ch.  136.  In  the. 
latter  case,  the  whole  subject  of  foreign  jadgments  whs  dlacussed  by  the  Ass.  V.  C. 
(SsndforB)  with  perspicuity  and  learning.  A  foreign  judgment  does  not  merge  the  original 
«Bti3e  of  acUon.    Lyman  e.  Brown,  2  Cnitis,  C.  C.  669. 
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are  regarded  in  tbp  conrta  of  the  United  States  ae  binding  and 
conclusive  apon  the  same  qnestions,  (a)  there  has  been  some 
diiference  of  opinion,  and  some  collisions  on  this  point,  in  the 
decisions  in  the  state  coiirtB.(&)  The  weight  of  judicial  author- 
ity appears,  however,  to  be  decidedly  in  favor  of  the  binding 
foice  and  universal  application  of  the  doctrine  of  the  English 
law.  (c) 

(a)  CroadMD  f.  Leonard,  4  Cranch,  434.  Bow  n.  Himelj,  ibid.  241.  Hndaoo  v. 
Gaestier,  ibid.  293.    Bradslreet  v.  The  Neptune  Ins.  Co.  3  Siunuei's  Rep.  GOO. 

(ft)  Thoj  were  declared  to  be  conclnnTO,  accordiDg  to  the  English  mle,  npon  the 
qneittioii  of  nentral  property,  in  >  aabseqnent  mit  npon  the  policj  of  inanrance,  by 
die  courts  of  law  in  New  York.  LndloWB  v.  Dole,  1  Johnj.  Ciu.  16.  VandenheoTel 
V.  United  Insurance  Cotnpanj,  S  ibid.  127.  Bnt  the  doctrine  in  those  cases  wu  ra- 
Tened  in  the  Court  of  Errors.  3  ibid.  491.  They  were  declared  m  be  eonclosive,  bj 
the  Supreme  Court  of  Fennsjlr&nla,  In  I  pinney'a  Bep.  399,  note ;  but  the  legislature 
of  that  il&te,  bj  an  set  passed  in  March,  1S09,  declared  that  they  shonld  not  be  held 
conclusive.  They  were  bald  to  be  binding  in  Sonih  Carolipa,  3  Bay,  342;  in  Con- 
necticut, 1  Day,  143;  in  Haltacbosotts,  G  Mass.  Bep.  2T7;  in  Uarylsnd,  Gray  v, 
S\raa,  1  Harr.  &  Johns.  143;  bat  an  act  of  the  legislatttre  of  Maryland,  in  1813, 
ch.  1 G4,  redneed  Ae  Mnteness  of  condemnation  of  foreign  prize  conns  to  the  character 
of  prma  fadt  proof.  They  ware  held  concluiive  In  Cncnllu  d,  Loaisiana  Ins.  Co. 
IT  Martin,  4S4. 

(c|  Admiral^  courts,  being  coans  of  tbe  law  of  nations,  their  seal  is  judicially  taken 
notice  of  in  the  conns  of  other  oonntiies,  withoat  positive  proof  of  ite  Buthootidty; 
(Yeaton  c.  F17,  &  Cranch,  339,  343.  Thompson  ti.  Stewart,  3  Conn.  Bep.  171 ;) 
thoo^  the  rule  is  different  as  to  the  seal  of  other  foreign  coons,  and  it  must  be  proved, 
like  any  other  fact.  (Delafieldu.  Hand,  3  Johns.  Rep.  310.  De  Sobryu.  DeLaistre, 
3Uatr.&  Johns.  192.  Heniy  v.  Adey,  3£ast,  221.)  The  qoestiou  tonchiog  the  effect  of 
foreign  jodgmenls  has  been  frequently  and  very  extensively  and  profoundly  discussed, 
before  the  French  tnbuoals  \  and  it  is  eorpriging  to  observe  tbe  very  little  respect  or 
comity  which  baa  hitherto  been  afforded  to  tbe  judicial  decisions  of  foreign  nations,  in 
so  enli^tened,  so  poUshed,  and  so  commercial  a  country  as  France. 

The  French  jarispradence  on  this  subject  disclaimed  any  authority  derired  from 
the  JUS  ^aitiani,  and  it  was  placed  entitelj  upon  the  basis  of  tbe  royal  ordinance  of 
16>9.  That  ordinance  declared,  ibat  foreign  judgmeuts,  fbr  whatever  cause,  should 
oot  be  deemed  to  create  any  lien,  or  have  any  execntion  in  France;  and  that  ootwith- 
standing  the  judgments.  Frenchmen,  against  whom  they  might  have  been  rendered, 
should  not  be  affected  by  them,  bnt  be  entitled  to  have  llieir  rights  discussed  de  iwi», 
eqnallv  as  if  no  snch  judgment  had  been  rendered.  Opinions  to  that  effect,  given  by 
several  celebrated  advocates  of  the  parliament  of  Paris,  as  eariy  as  1664,  ore  published 
in  the  appendix  to  Henrj''s  Treatise  on  Foreign  Law,  published  at  London,  1623. 

Emerigon,  (Traits  des  Ass.  ch.  iv.  sec.  8,  cb.  xii.  sec.  20,)  said  that  tbe  rnle  applied 
equally  in  favor  of  strangers  domiciled  in  France,  and  it  applied,  whether  the  French- 
man be  the  plaintiff  or  defendant;  bnt  as  to  foreigu  judgments  between  strangers, 
they  might  be  executed  in  France,  without  any  examination  of  the  merits.  The 
principle  in  the  civil  and  French  law  is,  that  a  judgment  is  conclusive  ouly-batnean 
the  parties. 
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S.  Of  lis  pendent. 

A  lis  pendens,  before  the  Iribunals  of  another  jorisdictioo,  ha«, 


It  hw,  boweTer,  been  a  Texed  qneatioo,  wbether  foreign  jndgmenls,  as  betwseii 
Strangers,  were  entitled  to  anj  notics  whatever,  or  wete  to  receive  a  blind  tixecntion, 
without  looking  into  their  meritt.  There  ■eemi  to  have  been  much  vibration  of  opin- 
ico,  and  donbt  and  uncertainty  on  this  point- 
In  the  elaborate  ailment  which  M.  Merlin  delivered  before  the  court  of  cas«aClon, 
in  the  caae  of  Spohier  d.  Moe,  and  which  he  ha<  preserved  entire  in  his  Qneatioiu 
de  Droit,  tit  Jngement,  lec.  14,  be  showed,  by  mtuif  jodiciol  precedents  that  the 
Ftendi  law  (juriMpnideKx  de*  amtt)  had  been  nniform  from  the  date  of  the  roynl  or- 
dinance down  to  this  day;  thai  nothing  which  had  been  jadicinllj-  decided  nnder.a 
tortign  jarisdiction,  had  an;  effect  in  France,  and  did  not  afford  anj  ground  or  color 
even  tbr  the  txcepth  ni  judSeala.  He  maintained  that  tiie  law  did  not  distinguiBb  bB> 
tween  cases,  for  that  all  foreign  judgments,  whoever  might  be  the  parties,  whether  in 
bvor  or  against  a  Frenchman  with  a  stnulger,  or  whether  between  strangers,  and 
whether  the  jadgment  was  bj  defkult,  or  upoit  confession  or  trial,  wen  of  do  avail  in 
France,  and  tte  juritpnuignct  da  amU  rejected  every  snch  distinction.  Whenever 
this  mle  had  been  guspended,  it  bad  been  occasioned  by  the  force  of  special  treaties, 
•neb  as  that  between  France  and  the  Swiss  cantons,  in  1777 ;  or  accorded  by  way  of 
redprodty  to  a  particular -power,  such  as  in  the  case  of  the  Duke  of  Lonaiiie,  in  1798. 
The  jodgment  of  tiie  court  of  cassation,  on  appeal,  rendered  in  the  year  1!  of  the 
French  republic,  was,  that  the  foreign  judgment,  in  (hat  case,  in  which  a  Frenchmao 
was  one  of  the  parties  and  a  Norwegian  the  other,  vm»  of  no  effect  whatevir.  (Vidt 
Repertoire  de  Jnrispnidence,  tit.  Jugement,  sec.  6.  Questions  de  Droit,  h,  t.  wc-  14.) 
Afterwards,  in  the  case  ofHolker  u.  Parker,  decided  in  the  court  of  ca«satioa  in  1819, 
It  was  settled  upon  the  authority  of  the  new  Code  Civil,  Nos.  SIS3  and  2128,  and  of 
&e  Code  de  Procedure,  No.  IM6,  that  the  ordinance  of  1629  no  longer  applied,  and 
that  the  codee  inade  no  distinctian  among  foreign  jndgnioats,  and  renffered  them  all 
er«c«tory,  or  capable  of  execution  in  France,  after  being  subject  to  t«examination ;  and 
whoever  sought  to  etiforce  a  foreign  judgment,  mnat  show  the  reasons  on  which  it  is 
founded.  ( Viiie  Qaeaiions  de  Droit,  parM.  Merlin,  tit-  Jngement,  sec.  14.)  Indat 
v«ry  case  it  had  been  previoosly  decided,  by  the  conn  of  the  flrst  instance,  at  Paris, 
in  1815,  that  a  foreign  judgment  was  to  be  regarded  as  definitive  between  strangers, 
and  (o  be  executed  in  France,  without  their  courts  being  permitted  to  take  cognizance 
of  the  merits.  The  ro^-al  court  of  Paris,  in  1816,  on  appeal,  decided  otherwise,  and 
declared  that  foreign  judgments  had  no  effbct  in  France,  and  that  the  principle  was 
nnqnaliGed  and  absolute,  and  was  founded  on  the  sovereignty  and  independence  of 
nations,  and  could  bo  invoked  by  all  persons,  subjects,  and  strangen,  withont  distinc- 
tion. The  comt  of  oasaation,  on  a  further  appeal,  decided  that  they  were  Co  be  re- 
garded suA  moda;  tbey  were  not  to  be  of  any  force  without  a  new  investigatioi)  of  the 
merits ;  for  a  blind  submission  to  them  would  be  repugnant  to  the  nature  of  jadidal 
tiibnnals,  and  strike  at  the  right  of  sovereignty  within  every  independent  territory.  I 
have  said  that  the  rate  was  tttded  in  that  case ;  but  it  seems  to  be  difficult  to  know 
when  or  how  die  mle  on  this  subject  can  be  deemed  settled  in  France,  for  the  conflict 
of  opinions  between  ihcir  vnrious  tribunals,  and  at  diflcrcnt  periods  of  time,  is  extra- 
ordinary. This  very  qneelion,  whether  a  foreign  judgment  between  two  strangers 
conld  receive  execution  in  France  withont  revision  or  discussion,  was  raised  in  Jan- 
uary, 1824,  before  a  tribunal  at  Paris,  between  Stackpoolo  v.  Stackpoolc  and  others, 
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in  cases  of  proceedings  in  rem,  been  held  to  be  a  good  piea  in 
abatement  of  a  auit-i  .  Thus,  where  a  creditcff  of  A^  a 
*123  *  bankmpt,  bad  bona  fide  and  byregalar  process,  attached 
in  another  state  a  debt  due  to  A.  and  in  the  bands  of  B., 
it  has  been  held,  that  the  assignees  of  the  bankmpt  conld  not, 
by  a  sabseqaent  soit,  recover  the  debt  of  B.  (a)  The  pendency 
of  the  foreign  attachment  is  a  good  plea  in  abatement  of  the 
suit,  (b)     In  such  a  case,  the  equity  of  the  maxim,  Qui  prior  est 


uid  it  wtu  decided  in  the  negotiTe,  after  a  discossion  on  each  Bids,  diitinguishcd  for 
depth  of  Ukining  and  a  tnitre  of  eloqaeuce  not  to  be  iarpa«sed.  &L  Toullier  Tendirea 
to  couider  the  French  jonsprndence,  or  the  droil  paiUc  of  France,  aa  being  irrerocablr 
uiabUahed  by  the  decree  of  the  court  of  caasation,  in  1819,  and  ha  conaiden  ita«  rest- 
ing on  aoubd  fonndalions.  Fo[«iga  jadgmenu  an  no  longer  absolute  nallides,  sitice 
thej  can  bo  declared  executor]',  after  the  French  courts  haTa  taken  cognizance  of  the 
merita  of  them,  and  bare  acted,  in  reapect  to  them,  ia  the  nature  of  a  court  of  appeal. 
The  mle  applie*  to  all  foreign  judgments  without  dietioctiOT).  and  the  French  courta 
will  admit  Ibo  proofi  taken  in  the  foreign  courts — ioaa  rtgii  actum,  Vidt  Taulliec'B 
Droit  Civil  Fraufaise,  auiTant  I'ordre  da  Code,  loin.  x.  No.  76  to  66.  The  French 
and  the  English  law  have  now,  at  last,  approachAd  very  near  to  each  other  on  this  inter- 
esting head  of  national  jurispmdence.  They  agree  perfectly  when  the  foreign  judg- 
tneat  is  sooght  to  be  enforced ;  bat  the  French  courts  will  not  permit,  as  they  certainly 
ought,  a  plea  of  a  foreign  judgment  in  bar  of  a  new  suit  for  the  samo  caose,  lo  be  con- 
clusire,  if  fairly  pronoanced  by  a  foreign  court,  having  a  Jurisdiction  confessedly  com- 
petent for  the  case.  So  far  the  Freni:h  jurisprudence  still  wants  the  true  spirit  of 
international  comity.  See  Merlin  Repertoire,  tit.  Jngetnent,  sec.  6.  Pardessas,  Droit 
Commercial,  lom.  v.  p.  14Be. 

(a)  Le  Chevalier  v.  Lynch,  Dong.  Rep.  170. 

[b)  Lord  Holt,  in  Brook  v.  Smith,  1  Salk.  Rep.  3S0.  Embree  &  CoUioa  i>.  Hanoa, 
5  Johns.  Rep.  101.  Carrol  v.  M'Donofh,  10  Martin's  Louis.  Rep.  609.  This  is  now 
the  recognized  doctrioe  in  the  Supreme  Court  of  the  United  Stated.  Wallace  ti. 
M'Connell,  13  Fetors,  136.  The  priority  of  stiit  will  determine  the  right.  See  Irvine 
V.  Lumbermen's  Bank,  3  Watts  &  Scrg.  ISO.  Lowry  u.  The  Same,  ib.  SIO.  But  in 
West,  Syndic  v.  McConnell,  a  Louis.  Rep.  424,  it  vras  held,  that  the  pendency  of  a 
suit  by  foreign  attachment,  for  the  same  cause  of  action,  in  another  state,  could  not  be 
pleaded  in  abatement  of  the  action  inslitated  in  Louisiana ;  though  it  might  tend  to 
modify  the  relief,  so  as  to  stay  execution  until  the  party  credits  and  acconnts  for  the 
proceeds  of  the  property  seized  abroad,  or  else  dismisses  tlio  foreign  attachment. 

'  The  pendency  of  a  replevin  in  a  state  court  to  settle  a  right  cf  property  la  a  vessel,  is 
a  bar  lo  a  libel  in  admiralty  to  settle  the  same  right  between  the  tame  parties — Ibon^  not 
technically  a  to- as  a  111  paideni,  yet  eCTectively  so  to  prevent  a  confiiot  of  jnrisdiatint. 
Taylor  v.  The  Royal  Saxon,  1  Wallace,  Jr.  B.  U.  S.  C.  C.  Sll.  The  pendency  oE  a  prior 
suit  cannot  be  pleaded  in  itupentioD  of  another  salt,  if  thetwoareln  theirnatarediffetvutj 
so  that  aplen  of  St  alHipeadau  upon  proceedings  instituted  in  ;>en>ma«  in  a  coart  of  Scot- 
land, wns  held  to  be  no  bar  to  a  suit  in  rtm  in  the  admu^ty  of  court  England.  Uaimerv. 
Bell,  IS  1^-  L.  &  £q.  63. 
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tempore  potior  est  jure,  forcibly  applies.  Unless  the  plea  in 
abatement  was  allowed  in  such  a  case,  the  defendant  would  be 
left  without  protection,  and  would  be  obliged  to  pay  the  debt 
twice;  for  the  courts  which  had  acqoired  jurisdiction  of  the 
cause  by  the  priority  of  the  attachment,  would  never  permit  the 
[noceeding  to  be  defeated  by  the  act  of  the  party  going  abroad, 
and  subjecting  himself  to  a  suit  and  recovery  against  him  in 
another  state ;  or  by  institutiDg  proceedings,  in  order  to  avoid 
or  arrest  the  course  of  the  suit  first  duly  commenced 
against  him.  (o)  But  generally,  a  personal  arrest  *  and  '  125 
holding  to  bail  in  a  foreign  country,  cannot  be  pleaded  in 
abatement ;  and  it  is  no  obstacle  to  a  new  arrest  and  holding  to 
bail  for  the  same  cause  in  the  Enghsh  courts,  and  they  will  not 
take  judicial  notice  of  an  arrest  in  a  foreign  country,  or  in  their 
own  plantations ;  (6)  and  the  same  rule  of  law  baa  been  declared 
in  this  country,  {c) ' 


The  Coart  of  Chancc]7  of  New  ToA  will  Dot  reaCrain,  bj  iqjuncdoD,  n  defcndanC 
from  proiiecatiDg  a  romign  suit  prerionslj  commenced.  Mead  c,  Mcrritt,  a  Faige'a 
Bep.  40S ;  thongh  this  haa  boon  dona  in  tho  English  ctancery  under  special  circnm- 
nunces.  Bnshby  v.  Munday,  5  Mad.  Bep.  S97.  It  hu  been  done  where  the  procced- 
ing  in  a  foreign  conrt  was  inititnted  by  the  aame  party  as  to  the  same  mailer.  1  Simon 
&  Stuart,  16. 

(a)  Parker,  Ch.  J.,  in  Tappan  o.  Poor,  15  Mass.  Bep.  423.  8.  P.  in  Embreo  * 
CoUiiu  B.  Hanna,  5  Johns.  Bep.  103,  104. 

{£)  Haole  v.  Murray,  7  Term  B«p.  470.  Imlaj  v.  Ellefsen,  2  East,  4S3.  Baylej 
V.  Edwards,  S  Swanston'rBep.  703.  Salmon  b.  Wootton,  9  Dana's  Bep.  4S3.  The 
Conrt  of  Appeals  in  Lower  Canada,  in  the  case  of  Russell  i>.  Field,  (1S33,)  followed 
the  English  rule,  and  held  that  the  plea  of  a  suit  pending  in  Vermont,  between  the 
■ame  parties,  for  tlie  same  cause  of  action,  was  no  bar  to  the  new  gait  in  the  Canadian 

(e)  Bowne  v.  Joy,  9  Johns.  Bap.  231.  Mitchell  v.  Banch,  2  Paige's  Bep.  £06. 
Godfrey  n.  Hall,  4  Louis,  Bep.  ISS.  Bcyroux  v.  Davis,  17  Louis.  Bep.  479.  Bat 
where  there  ore  two  tribnuals  under  the  same  government,  of  concurrent  and  com- 
plete jurisdiction,  the  jarlEdiction  of  that  tribunal  which  Jirst  takes  cogniiaoco,  by  pro- 
cess, of  the  subject-matter  of  controversy,  is  conclusive.  Smith  ti.  MTver,  9  Whealon, 
633.  The  ship  Bobert  FnltoB,  1  Paine,  0.  C.  U.  8. 680,  Slyhoof  v.  Elitcroft,  1  Aah- 
inead'E  Bep.  171.  TThelher  a  lit  pentUnt  in  another  state,  between  the  same  parties, 
tot  the  same  cause,  was  a  good  plea  in  abatement,  was  left  as  a  donbtful  qaestjon,  in 

1  The  priDciple  of  Hi  pendent  is,  that  the  proceedings  must  be  of  each  a  character  as  to 
point  out  to  all  tha  world  the  prapflrty  or  rights  afTected  by  them.  It  can  only  affect  rights 
acquired  BQbaeqnonfly  to  such  proceedings;  and  to  deftat  the  cWms  of  a  honajde  pur- 
ch.i»«r,  the  suit  most  be  prosecuted  with  reasonable  diligence.  Lewis  b.  Hev,  1  Sltob. 
Eq.  B.  ISO.    Clarksoa  v.  Morgan,  e  B.  Moo.  Bep.  441. 
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(4.)   Of  divorce  a  mensa  et  thoro.  ' 

The  statute  of  New  York  (a)  authorized  the  comt  of  chancery 
to  allow  qualified  divoicea  a  mensa  et  thoro  founded  on  the 
complaint  of  the  wife,  of  cruel  and  inhuman  treatment,  or  such 
conduct  aa  renders  it  unsafe  and  improper  for  her  to  cohabit 
with  her  husband ;  oi  for  wilful  desertion  of  her,  aad  refusal  or 
neglect  to  provide  for  her.  The  eoort  may  decree  a  separaticMi 
from  bed  and  board  forever,  or  for  a  limited  time,  in  its  discre- 
tion, and  the  decree  may  be  revoked  at  any  time  by  the  same 
court  by  which  it  was  pronounced,  under  each  regulations  and 
restrictions  as  the  court  may  impose,  upon  the  joint  application 
of  the  parties,  and  upon  their  producing  satisfactory  evidence 
of  their  reconciliation,  {b) 

To  entitle  the  court  to  sustain  such  a  suit,  (1.)  the  parties 
mast  be  inhabitants  of  the  state;  {3.)  or  the  marriage  must 
have  taken  place  in  the  state,  and  the  wife  must  be  an  actual 
reeident  at  the  time  of  exhibiting  the  complaint ;  (3.)  or  the 
parties  must  have  been  inhabitants  of  the  state  at  least  one 
year,  and  the  wife  an  actual  resident  at  the  time  of  filing  the 
biU.(c) 

These  qualified  divorces  are  allowed  by  the  laws  of  almost 
all  countries,  and  it  is  assumed  that  they  prevail  generally  in 
tie  United  States,  in  cases  of  extreme  cruelty,  though  they  ate  ■ 
unknown  in  some  of  them,  as  for  instance  in  New  Hampshire, 
Connecticut,  Ohio,  Indiana,  and  South  Carolina,  (ti)     In  Eng- 


Casej  V.  Harrison,  3  Dev.  N.  C.  Kep.  944.  Ch.  J.  Oibson,  in  Ralph  v.  Brown, 
3  Wstu  &  Sere.  399.  BMnniea  tbM  rach  a  plea  in  ench  a  case  irooM  be  good.  In  the 
cue  of  torts  or  joints  contracti,  a  ple»  in  abatement  of  another  action  pending  tor  the 
same  canae,  against  a  co-lrespaaBer  or  joint  contractor,  is  bad.  There  may  be  saveisl 
recoTeries,  bat  onl;  one  satisfaction.    Henrj  v.  Qoldnev,  19  M.  &  W.  Rep.  494.' 

(o)  M.  T.  Revised  Statntes,  vol.  ii,  p.  146. 

(6)  N.  T.  Kevised  Statute*,  vol.  U.  pp.  146,  147,  sec.  50,  51,  56. 

(e)  Ibid.  146,  sec.  50. 

{d)  In  Lonisiuia,  the  divorce  a  maaa  leads  to  the  divorce  a  viBodo,  if  the  parties 
be  not  reconciled  in  two  years.     Saroie  u,  Ignogoso,  7  Louis.  Rep.  261 ;  and  in  Vir- 


>  The  plea  of  lU  ptiidau  in  a  state  court  or  in  a  foreign  court  is  not  a  goud  plea  in  aliate- 
mentorasuUinperimaniiathe  Circuit  Court.  Whiten.  Whitman,  1  CnrUs,  C.  0.104. 
Lyman  v.  Brown,  2  Curtis,  C.  C.  &Ga.  Bat  lee  Earl  v.  Raymnnd,  4  McLean,  233.  Nor  is 
a  suit  in  n  court  of  another  stale.  MeJilton  t.  Love,  13  111.  489.  Drake  e.  Brandcr, 
e  Tex.  351. 
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land,  they  are  allowed  only  propter  jsavUiam  out  adttlte' 
rium ;  and  where  there  ia  &  separation  *  for  such  a  cause,     '  126 
if  the  parties  come  together  again,  the  same  cause  can- 
not be  revived,  {a) 

In  determining  what  is  HBoUia,  by  the  ecclesiastical  law,  we 
find  it  stated  in  Evaru  v.  Evans,  {b)  that  it  is  necessary  there 
ahoold  be  a  reasonable  apinrehension  of  bodily  hurt  The  court 
keeps  the  rule  very  strict.  The  causes  mast  be  grave  and 
weighty,  and  show  such  a  state  of  personal  danger  as  that  the 
duties  of  the  married  life  cannot  be  discharged.  Mere  austerity 
of  temper,  petulance  of  manners,  rudeness  of  language,  a  want 
of  civil  attention,  even  occasional  sallieB  of  passion,  if  they  do 
not  threaten  bodily  harm,  do  not  amount  to  that  cruelty  against 


ginU  in  sereD  jcan  i  actof  1841.  In  Uasaadiiuetu,  dirorces  from  bed  ud  bond 
arc  allowed  for  causes  of  extreme  cmell;  ia  either  p&rtj,  and  in  favor  of  the  wifb 
when  the  bosband  shall  utterly  daseit  her,  or  grossly  or  wantonlj  and  cmelly  refoM 
or  neglect  lo  provide  (if  able)  suitable  mainteasuce  for  her.  Mass.  Aevised  Statutes, 
1836.I  Id  Vermont,  Now  Jen«y,  Keotnckj,  Mieaiiisippi,  Tannessee,  Alabama,  and 
Uicbigan,  divorce  a  maaa  it  thoro  may  be  granted  for  extreme  cruelty,  aud  in  some 
of  those  states  foe  wilful  desertion  for  two  years.  Act  of  Michigan,  April  4lh,  1838. 
Lockridgo  V.  lockridge,  8  Dana's  Ken.  Hep.  !S.  Holmes  o.  Holmes,  Walker's  Miss. 
Bep.  t74.  Blner's  Digest,  lUJ.  Laws  of  Vermont,  p-  364.  4  Aiken's  AU.  Dig. 
Sd  edit.  131.  Statute  Laws  of  Tennessee,  1S36,  p.  asi.  In  the  Datch  law,  and  in 
Scotland,  wilfiil  abandomuent  of  either  party  without  dne  causes  for  a  long  time,  is 
ground  for  a  decree  of  divorce.  Van  Leeuweo's  Homan-Datch  Law,  8S.  Ersk.  Inst, 
b.  1,  tit.  6,  sec.  SO.  Divorces  from  bed  and  board  were  nnknowa  to  the  ancient 
chnrch,  and  were  first  established  by  the  decrees  of  the  conncll  of  Trent 

{a)  Lord  Eldon,  11  Vesey,  532.  Cohabitation  it  not  always  a  condonation  tot 
cnietty  on  the  part  of  the  hnsband  under  gross  drcumitances.  Snow  v.  Snow,  Cou- 
sistory  Court,  London,  Hil.  1S43.    Jurist,  No.  6.* 

(b)  1  Haggard's  Conust  Bep.  35. 


■  By  0.  338  of  the  laws  of  18ST,  it  is  enacted  la  Massachusetts  that  when  parties  have 
lived  apart  for  five  coiiseculive  years  oiler  a  divorce  a  menso,  a  divorce  a  oinciito  [nay  b« 
granted  upon  the  petition  of  the  parly  at  whose  Instaace  the  former  divorce  was  decreed) 
and  after  a  separation  of  ten  years,  inch  a  divorce  may  be  granted,  tmder  certain  con- 
ditions, on  the  petition  of  either  party. 

In  CouneotioDt,  divorces  a  viwudo  may  be  decreed  for  wilfhl,  eonUnaed,  and  obstinate 
desertion  for  thne  yean;  (Laws,  Conn.  1866,  c.  148,)  and  In  HeuaohDeBtls  after  five 
years.     (Laws,  Mass.  I8&T,c.  US.) 

t  Condonation  of  oraelty  will  be  construed  bvorably  to  tbe  wlfb.  Bowie  n.  Bowie,  3 
HaryLCh.  61.  Reese  l^  Beese,  23  Al^  TEG.  Oaidner  c.  Gardaer,  3  Gray,  431.  And  to 
support  her  if  ghC  to  cancel  her  condonation,  it  Is  not  necessary  that  the  tant  Injuries  be 
repeated.    Langdoo  v.  Lsngteii,  36  Verm.  8T8. 
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which  the  law  can  relieve.!  fhe  wife  must  disarm  such  a  dis- 
position in  the  husband  by  the  weapons  of  kindness,  (a) 

This  being  the  rule  of  the  English  courts,  it  wotdd  appear 
^at  divoTCBB  a  mensa  are  placed,  by  the  statute  of  New  York, 
on  rather  broader  ground.  They  are  not  only  for  cruelty,  but 
generally  for  sach  conduct  on  the  part  of  the  husband  towards 
his  wife  as  renders  it  unsafe  and  improper  for  her  to  cohabit 
with  him,  and  be  under  his  dominion  and  control.  Probably 
the  word  unsafe,  in  our  statute,  may  mean  the  same  thing  as 
the  reasonable  apprehension  of  bodily  hurt  in  the  English 
cases,  {h)  It  was  considered,  in  the  case  of  Barrere  v.  Bar- 
rere,  (c)  that  the  danger  or  injury  mast  be  serious,  and  the 
slightest  assault  or  touch  in  anger  was  not,  in  ordinary  cases, 
sufficient.  It  was  likewise  held,  in  that  case,  that  the  separa- 
tion need  not  be  declared  to  be  for  any  specific  time,  but 
•  127  may  be  left  general  and  indefinite,  with  *  liberty  to  tiie 
parties  to  be  reconciled  when  they  please,  and  to  apply 
to  be  discha^^  from  the  decree.  The  decree  of  divorce  is 
always,  by  the  canon  law,  sub  spe  reconciliationis,  (d) 

The  statute  above  referred  to  seems  to  have  considered  the 
wife  as  the  only  infirm  party  who  stands  in  need  of  such  pro- 
tection, for  it  confines  the  divorce  a  mensa  for  cruelty,  desertion, 
or  other  improper  conduct,  to  such  conduct  in  the  husband;  (e) 


(a)  1  Ibid.  364,  409.  S  Ibid.  p.  148.  Neeld  e.  Necld,  4  Haggard's  Eccl.  Kep.  S63. 
Foiliier,  Traits  du  CoDtru  de  Manage,  sec.  509.  S  Mau.  Kep.  ISO.  3  Ibid.  321, 
Dotc.  4  Ibid.  587.  Finlej  v.  Finio;,  9  Dana's  Sep.  62.  But  it  it  crucltj,  in  jndg- 
meat  of  law,  if  the  irilfal  conduct  of  the  huabaod  exposes  the  wife  lo  bodil; 
haxard  and  intolerable  hardship.  D'Aguilar  v.  D'Agnilar,  1  Haggard's  Elccl.  Rep. 
773. 

(6)  It  haa  be«D  so  understood  ia  Mason  v.  Slason,  1  Edw.  Ch.  Bep.  292. 

(c)  4  Johns.  Ch.  Bep.  187. 

(ff)  Burns'9  £cd.  Law,  lit.  Marriage,  di.  11,  sec.  4.  Onghion's  Ordo  Jnd.  tit.  219, 
sec.  3.    Bjnk.  Q.  Jnr.  Priv.  b.  a,  ch.  8. 

(e)  Van  Ve^cen  v.  Van  Yeghten,  4  Johns.  Ch.  B«p.  501.  By  a  stalntc  of  New 
Totk,  of  April  10th,  1824,  ch.  205,  sec.  12,  the  conrt  of  chanceiy  was  anthoriied  to 
decree  a  divorce  a  memo,  on  the  complaint  of  the  hu^xind,  and  that  proviiion  is 


■  Sbawv.  Sbaw,  17  Codd.  B.18S.  In  this  ease  the  inbj'ect  of  cmslty  is  extensiyel;  ex- 
amined. See  a  caw  in  Uie  Honss  of  Lords,  Paterssn  v.  Pateraon,  13  E.  L.  &  Eq.  R.  19. 
David  c.  David,  27  Ala.  331.  Sheffield  v.  Sbefflald,  8  Tei.  79.  Wri|i;bC  tr.  Wright,  S  Tex. 
S.    Shell  V.  Sbell,  3  Sneed,  716.    C «C — ,UE.  L.  &  Eq.flOS. 
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but  the  English  eccIeBiastical  law  makes  no  auch  distinction, 
and  divorces  are  granted,  on  a  bill  by  the  husband,  for  cruel 
usage  by  the  wife,  (a)  Upon  these  separations  &om  bed  and 
board,  the  children  that  the  wife  has  during  the  separation,  are 
bastards,  for  dne  obedience  to  the  det^e  is  to  be  presumed^ 
unless  the  contrary  be  shown,  (b)  If,  howerer,  cohabitation 
between  the  husband  and  wife  existed,  the  presumption  of  ille- 
gitimacy is  destroyed.  This  is  the  general  law ;  and  when  the 
New  York  Revised  Statutes  (c)  dedaied  that  a  child  begotten 
and  bora  during  the  separation  of  its  mother  &om  her  husband, 
pursuant  to  a  divorce  a  mensa  et  tiioro,  shall  be  deemed  a  bas- 
tard, it  is  to  be  taken,  as  I  apprehend,  subject  to  the  same 
qaalificatioas  which  accompanied  the  general  rule. 

These  qualified  divorces  are  regarded  as  rather  hazardous 
to  the  morals  of  the  parties.  In  the  language  of  En^sh 
courts,  it  is  throwing  the  parties  back  upon  society,  in 
*  HiB  undefined  and  dangerous  characters  of  a  wife  with-  '  138 
out  a  husband,  and  a  husband  without  a  wife.  The 
ecclesiastical  law  has  manifested  great  solicitude  on  this  sub* 
ject,  by  requiring,  in  every  degree  of  separation,  an  express 
monition  to  the  parties  "  to  live  chastely  and  continently,  and 
not  during  each  other's  life  contract  matrimony  with  any  other 
person;"  and  security  was  formerly  required  firom  the  party 
suing  for  the  divorce,  to  obey  the  mandate,  (d)  The  statute 
allows  the  husband,  on  such  a  bill  by  the  wife,  for  ill-conduct, 
to  show,  in  his  defence,  and  in  bar  of  the  suit,  a  just  provoca- 
tion in  the  ill-behavior  of  the  wife,  and  this  would  have  been  a 


deemed  (o  be  in  force,  notwichstanduig  the  aabsequent  general  proTuion  in  the  Tevutd 
laiBs,  coDfiniDg  tlisl  remedy  lo  the  wife.'    Perry  v.  Perry,  SPuge'e  Itop.  501. 

(a)  Eirknuul  v.  Kirkman,  I  Haggard's  Consiit.  Sep.  409. 

(i)  St.  George  v.  St  Maigaret,  1  Salk.  128. 

\e)  Vol.  i.p,  641. 

{d)  Buma'a  Eccl.  Law,  tit.  Maniage,  eh.  II,  sec  4.  Burere  v.  Barrere,  4  Johns. 
Cb-  Eep.  196,  198.    Van  YeghCen  e.  Van  Veghten,  ilud.  501. 


>  A  liagle  act  of  violence  ii  not  Bnffioiant.  It  must  appear  that  the  bneband  will  not 
be  able  to  protect  himielf  anil  family.  Perry  v.  Perry,  1  Barb.  Gh.  R.  616.  Id  Peniuyl- 
ranla,  a  divorce  may  bs  granted,  on  the  petition  of  the  bnihuid,  "  when  the  wife  sbKll 
bare,  by  crael  and  barbarous  treatment,  reDdsred  the  condiCioD  of  her  hniband  intolv- 
[Fenn.  Law«,  ISU,  Uay  8. ) 
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good  defence,  even  without  the  aid  of  the  statute,  (a)  And  on 
these  aeparations  from  bed  and  board,  the  courts  intrusted  with 
the  jurisdictioii  of  the  subject  will  make  suitable  provision  for 
the  support  of  the  wife  and  children,  out  of  the  husband's 
estate,  and  enforce  the  decree  by  sequestration ;  and  the  chan- 
cellor in  New  York  may  exercise  his  discretion  in  tiie  disposi- 
tion  of  the  infant  cbildren,  and  vary  or  anunl  the  same  firom 
time  to  time,  as  cux;nmBtancee  may  require,  (by  I  apprehend 
there  is  not,  in  the  United  States,  any  essential  difference  in 
principle,  or  departure  from  the  doctrines  of  the  English  law  on 
the  subject  of  divorces  a  mensa  et  thoro.  {c) 


(a)  New  Torfc  Beviied  ButnWf,  toL  U.  p.  UT,  ux.  S3.  Waring  b.  Wiring,  S 
Baggud'i  Coiubt  Bep.  164. 

(ft)  New  York  ReTiicd  StataUi,  vol  ii.  p.  Ii7,  sec.  M,  55.  lUd.  148,  see.  59,  60. 
Bursre  V.  Barrere,  4  JohDi.  Ch.  Rep.  197.  In  Shelford  on  Hurisge  and  DirorM, 
pp.  B93-60J,  the  cues  are  collected  on  the  exercise  of  the  equitable  trnd  discredonar; 
joiiBdictioQ  of  (he  ecdeiiastieal  coiuU,  in  ftwardLng  pennaneat  alimonj  to  the  wife, 
on  docreea  of  dirorce  a  maua  tt  lAoro.  Id  an  aggnvaced  case  a  moist}'  of  the  hni- 
benil'i  propeitj  has  been  giveD. 

(c)  Beevei'i  Domestic  ReiatioTU,  cb.  IB.  Tbompioa  v.  Thompion,  3  Dallas,  138. 
Warren  d.  Wamn,  3  Masa.  Bep.  3!I.     Statntes  of  Detairare,  1839,  ch.  144. 

I  AhrenMdt  v.  Ahrenfeldt,  4  Sandf.  Ch.  4B8.    Battey  v.  BatUy,  1 B.  1. 312. 
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LECTURE  XXVm. 


OP  HUSBAND  AND  WIPE. 


The  legal  effects  of  marriage  are  generally  deducible  from 
the  principle  of  the  common  law,  by  which  the  haaband  and 
wife  are  regarded  as  one  person,  and  her  legal  existence  and 
authority  in  a  degree  lost  or  suspended,  during  the  continuance 
of  the  matrimonial  union,  (a)  From  this  principle  it  follows, 
that  at  law  no  contracts  can  be  made  between  the  hosband  and 
wife,  without  the  intervention  of  trustees ;  for  she  is  considered 
as  being  sub  potestate  viri,  and  incapable  of  contTacting  with 
him;  and  except  in  special  cases,  within  the  c<^nizance  of 
eqaity,  the  contracts  which  subsisted  between  them  prior  to  the 
marriage,  are  dissolved,  {b)  The  wife  cannot  convey  lands  to 
'her  husband,  though  she  may  release  her  dower  to  bis  grantee ; 
nor  can  the  husband  convey  lands  by  deed  directly  to  the  wife 
without  the  intervention  of  a  trustee,  (c)^     The  husband  may 


(a)  Co-Litt.  IlSa^  IS7  b.  UtL  mc.  les,  »l.  I  Blacks.  Com.  441.  The  j lu 
nariti,  when*  it  is  not  restrained  bj  special  contract,  exists  with  sqaal  force  and 
extent  in  (he  Scotch  lav.  The  hnstiand  acquires  the  eame  power  oret  the  penoB 
and  property  of  the  wife,  and  she  is  snbjectcd  lo  eitnilar  disabilities.  Ertkioe's  lost, 
b.  1,  tit.  6,  sec.  IS,  23.    Stair's  Inst.  b.  1,  lit.  4,  sec.  IS,  16. 

{b)  The  diiabilitf  of  boibatid  and  wife  to  contract  with  each  other  is  fbaoded  in 
the  wisest  policj,  and  is  an  essential  mnniment  to  the  inviolability  of  the  nuptial  con- 
tract, and  to  the  maintenance  of  the  institution  of  marriage.  The  consequent  de- 
pendence of  the  wife  upon  the  hnsband,  end  the  continued  liability  of  tbe  husband 
to  support  the  wife,  and  the  other  tncapacitj  of  the  parties,  by  their  own  mere  will, 
to  absolve  each  other  from  the  reciprocal  rights  and  dntics  which  the  law  of  their 
contract  imposes  npon  them,  furnishes  powerful  motives  to  tbe  promotion  of  hannODj 
and  peaceful  cohabitation  in  married  life.  Maisba1l,J.,  in  Simpson  v.  Siiopsou, 
4  Dana's  E.  Rep.  142. 

(c)  Co.  Litt.  3,  a.    Litt.  S  6T7.    Martin  «.  Martin,  1  GreeiiteaTs  Eep.  394.    Bowe 

>  Where  tbe  butbaud  executed  an  attested  instrument,  gmng  and  granting  ■  Ovebold 
house  to  his  wife:  held,  that  the  gift  whs  incomplete,  and  the  relatiannhip  of  tmetee  and 
mtai  que  Intt  was  not  created.     I>rice  t.  Price,  8  Eng.  L.  &  E.  R.  3T1. 

To  constitute  a  gift  betweeo  husband  and  wife,  there  must  be  either  a  gift  to  a  tnulee 
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devise  lands,  or  grant  a  legacy  to  his  wife,  for  the  inBtmment  ia 
to  take  effect  after  his  death  ;  and  by  a  conveyance  to  uses,  he 
may  create  a  trust  in  favor  of  his  wife,  (a)  and  eqnity  will 
decree  performance  of  a  contract  by  the  husband  with  hJa  wife, 
for  her  benefit,  (b)  The  general  rule  is,  that  the  husband  be- 
comes entitled,  upon  the  marriage,  to  all  the  goods  and 
'130  chattelflof  the  wife,  and  to  the  rents  and  profits  "of  her 
lands,  and  he  becomes  liable  to  pay  her  debts  and  per- 
form her  contracts. 

According  to  the  plan  of  these  general  disquisitions,  I  cannot 
undertalie  to  enter  minutely  into  the  numerous  distinctions  and 
complex  regulations  which  appertain  to  the  relation  of  husband 
and  wife.  My  piurpose  will  be  answered  if  I  shall  be  able  to 
collect  and  illustrate  the  leading  principles  only ;  and  that  I  may 
be  able  to  do  this  clearly,  and  to  the  satisfaction  of  the  student, 
I  shall  consider  the  subject  in  the  following  order : — 

1.  The  right  which  the  husband  acquires  by  marriage  in  the 
property  of  the  wife : 

2.  The  duties  which  he  assumes  in  the  character  of  hus- 
band :  , 


p.  Hamilton,  3  Greenlears  Rep-  63.  Sdckney  v.  Bormm,  2  Bur's  Penn.  B.  67. 
Shepord  v.  Shepard,  T  Johns.  Ch.  60.  But  though  such  a  convejance  noald  bo  Toid 
■t  law,  equitj  will  uphold  il  in  a  clear  and  eatisfncWry  case.  WalUngsford  v.  Allen, 
10  Peters's  Sup.  Court  Rep.  5SS.  See  infra,  p.  16S.  But  a  conrt  of  equitj  hu  do 
juriadiciion,  even  -with  the  qmseat  o(  the  wife,  10  tnntl^r  to  bet  bosband  pergonal 
propeitf' seltlod  in  truit  for  ber,  and  to  be  hers  absolutely  on  sun'iring  her  husband. 
Richanlg  u.  ChamborB,  10  Vesey,  580. 

(a)  Co.  Litt.  113,  a. 

(b)  Moore  v,  Ellis,  Bnnb.  Rep,  SD5,    LlTiogstOQ  c.  Livingston,  1  Johns.  Cb.  Rep. 
537.     Shepard  e.  Shepard,  7  Johus.  Ch.  Rep.  57. 


fur  [be  wife,  or  the  huahand  mnet  divest  himself  of  the  property,  and  enjtage  to  hold  it  as 
trustee  for  the  eepBrste  use  of  the  wife.  Mews  e.  Mews,  21  Eer.  L.  &  E.  B.  B66.  See 
Pisk  P.  Cusbman,  6  CushinK  R.  SO,  pogi,  146,  [les.]  It  is  held  In  Alsbnms,  that  the  hus- 
band nmy  at  any  time  during  his  life  revoke  the  gift  of  property  which  he  has  pnrchaeed, 
and  holds  as  trustee  for  his  wife.     Gannard  c.  Eslavs,  20  Ala.  733. 

When  the  husband  and  wife  are  each  next  of  kin  to  an  intestate,  each  is  entitled  to  a 
distributive  share  of  the  estate.  The  doctrine  that  husband  and  wife  ore  one  peison  in 
law,  does  not  apply  to  such  a  case.  Knapp  «.  Windsor,  B  Cashing,  R.  168.  Under  recent 
statnlea  in  Maine,  a  husband  may  convey  directly  to  bis  wife;  and  the  property  in  B  nota 
passes  to  her  by  the  husband's  indorsement.  Johnson  o.  SOllings,  86  ilaine,  *2T.  Motley 
v.  Sawyer,  B4  Maine,  £40-    And  see  Davis  v.  Herrick,  87  Id.  SBT. 
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3.  How  far  the  wife  t8  enabled  by  law  to  act  during  coverture, 
as  a  feme  sole : 

4.  Her  competency,  in  the  view  of  a  court  of  equity,  to  deal 
with  her  property : 

5.  Other   rights   and   disabilities  incident   to   the   marriage 
union.^ 


1  Th«  recent  lei^alation  of  severHl  of  tbe  at&tes  hm  eEeentially  changed  ths  relntions  of 
huabuid  Hnd  wife,  in  respect  to  the  property  of  the  latter. 

In  Vermont,  by  la-w  passed  In  1647,  it  haabeen  enacted,  thflt  the  renU,iMiiee,  and  proQte 
of  tbe  real  estate  of  any  mamed  woman,  and  the  btereet  of  tbe  baebuid  in  her  light  to 
the  same,  whether  acquured  befoie  or  after  marriage,  eball  be  exempt  from  attachment  or 
execution  for  the  sole  debt  of  the  faasband;  and  ooconTeyanceof  the  hnxbind,  daring  cot- 
ertnre,  of  tnch  right  or  interest,  shall  be  Talid,  unless  the  same  be  by  deed,  executed  jointly 
by  tJie  hofiband  and  vlfe.  Married  women  may  deviEft  their  real  estate,  or  any  interest 
thernn,  descendible  to  their  hein. 

In  ConnecticDt,  (cb.  20,  acts  of  1849,)  it  ia  provided,  that  peraonal  property  accruing  to 
a  married  man  in  right  of  his  wife,  by  bequest  or  representation,  shall  be  held  in  trust  for 
tbe  wife,  tlie  husband  taking  the  Income  during  his  life,  the  same  being  exempt  from  his 
debts,  except  for  those  conlnuited  for  the  wife  and  her  childieu.  The  wife  must  Jnin  with 
her  hosband  (o  give  validity  to  a  tmasfeE  of  this  property. 

By  the  Rev.  Stat  of  Conn.  tit.  T,  ch.  1,  4  T,  IMS,  the  husband's  interest  in  the  wfTe's 
real  eatote  cBimot  he  seized  by  execution  daring  the  livea  of  the  wife  and  children.  A 
mairied  woman  may  berself  receive  the  wages  of  her  own  labor. 

In  Alabama,  the  change  of  the  law  is  still  more  remarkable.  By  an  act,pai3ed  in  ISKD, 
it  is  provided : — 

1.  That  all  property,  owned  by  a  woman  on  her  marriage,  or  afterwards  acquired,  shall 
be  bet  separata  property. 

S.  Bach  property  is  vested  in  the  hosband  in  trust,  to  manage  according  to  the  general 
lawof  tmats,  andbemay  take  the  rents,  &c.,  without  Uabll^  to  account  to  the  wire;  but 
both  the  property  and  Its  rents  and  profits  are  not  liable  for  his  debts. 

S.  If  tbe  husband  ia  gailty  of  certain  enumerated  abuses  of  his  wife,  or  of  his  trust,  and 
becomes  incompetent,  the  courta  may  declare  the  wife  to  be  a  "  free  dealer,"  havinj;  the 
right*  and  liabUlty  of  a  fane  lole. 

i.  The  wife's  properly  can  be  conveyed  only  by  the  joint  conTeyanee  of  the  husband 
and  the  wife. 

5.  For  articles  of  supply  for  the  family,  for  which  the  husband  wonld  he  liable  at  com- 
mon Uw,  the  husband  i>  severally  liable,  and  the  husband  and  wife  jointly  liable. 

8.  On  the  death  of  the  wife,  inlBatate,  the  husband  succeeds  to  one  half  of  her  persooiil 
property  abeolntely,  and  to  the  use  for  life  of  one  half  of  her  real  eatate.  On  the  hus- 
band's death,  if  the  wife's  separate  estate  be  equal  to  her  dower,  she  lias  no  dower;  if  it 
be  lesi,  ahs  Is  entitled  to  so  much  of  her  huaband'a  estate,  as  with  her  separate  estate 
shall  be  equal  to  fall  dower.  ' 

By  the  laws  of  Texas,  it  is  provided  that  all  the  property  of  tbe  husband  on  marriage, 
andallhia  future  acquisitions,  shall  be  his  separate  property  j  and  that  the  property  of  the 
wife,  owned  at  the  time  of  marriage,  or  thereafter  acquired,  shall  be  her  separate  property. 
The  husband  baa  the  management  of  the  whole  property.  There  are  other  provisions 
similar  to  those  of  the  Jaw  of  Alabama.     Laws  of  Texas,  ch.  7»,  1848. 

In  New  York,  a  law  equally  bold  in  Its  innovations,  but  less  minate  and  comprehensive 
Iq  Its  provisions,  baa  been  enacted.  By  "  An  act  for  the  more  eflbctuai  'protection  of 
tbe  property  of  married  womeD,"  passed  April  T,  1846,  and  ameaded  April  II,  1S4B,  it 
was  enacted  1 
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I.    The  right  which  the  husband  acquires  by  marriage  in  the 
property  of  the  wife. 
(1.)  To  her  lands  in  fee. 
If  the  wife,  at  the  time  of  marriage,  be  seised  of  an  estate  of 


1.  Ttasttbe  property  of  a  wonraa  thereafter  tnanylDg,  shonid  coiitiDae  her  sole  and  up- 
arat*  pn^mrty  aa  if  she  vere  a  lingle  hmale,  not  liable  to  her  hiubaDd'i  debts,  iioi  sobject 
to  hie  diapoaal. 

3.  A  ilmilar  prorliion  wai  made  ai  to  Qie  property  of  a  womaa  tnanied  at  the  tlma  of 
the  act,  except  ao  far  at  the  same  might  be  liable  for  the  debts  of  tba  huibuid  previonsl; 


1.  Married  wmnen,  thea  aiitiUed  to  tnut  eeCatea,  vera  authorlied  to  reoeiTS  convey- 
anoes  trom  their  tnutees  of  the  trust  property,  for  their  separata  aae. 

6.  Herrlage  contracts  veie  declared  to  be  in  full  force  ifter  the  majriiga  takes  place. 

There  has  been,  as  yet,  but  a  iltglit  ezamhiaUoii  of  this  Importaat  etatute  in  the  ooaita 
of  Nev  York.  In  .Snyder  v.  Snyder,  8  Barb.  S.  C.  Rep.  SSI,  it  was  decided  that  the  act 
did -not  apply  retrospectivaly  to  the  property  which  a-omen  then  mairied,  had  at  tlia  lima 
of  (heu-  marriage,  or  had  acquired  duriog  oovertnre.  Saa,  also,  Holmes  i>.  Holmes,  1  id. 
aM.     Wataon  v.  Bomiey,  3  Sandf.  (Law,)  405. 

It  would  be  premature  to  prauouDce  upon  all  the  beariogs  of  this  startling  innoratlon 
OD  the  law  of  hosband  and  wife.  According  to  the  plaineat  CDnstruction  of  the  statute,  an 
immense  alteration  of  the  lav,  ai  declared  In  this  lectmra,  has  bean  effected.  Nor  is  it 
easy  to  assign  its  limits.  Does  the  estate  by  the  courtesy  Teroain  eTen  after  the  deatli  of 
the  wife?  Does  the  husband  succeed  to  the  wife's  personal  estate  in  any  character  what- 
ever ?  Is  the  husband  bound  for  the  debts  of  the  wii^,  no  longer  reoelTlng  property  by 
har?  InDomerable  questions  suggest  thenuelves  to  be  decided  by  tlie  courts,  as  well  aa 
the  more  impartnnl  one,  to  tft  dcturmlned  by  time,  whether  true  wisdom  baa  dictated  this 
entire  destruction  of  a  rule  of  law  which  had  stamped  itself  upon  national  manners,  and 
become  coanected  with  the  happiness  of  domestic  life. 

Silica  the  preceding  part  of  tliii  note  was  wrilton,it  has  has  baendecided,that,  altbongh 
nnder  the  statute  of  Xew  York  the  haabond  has  no  iuterest  ia  the  wifa'a  land,  during  cov- 
erture, yet,  on  her  death  after  issue  bom,  he  la  enlilled  to  his  tenancy  by  the  courtesy. 
BnnI  r.  Cass,  S  Barb.  B.  B6B.  Smith  o.  ColTin,  IT  Barb.  1S7,  A  similar  statute  has  been 
passed  in  Maine.     Laws,  18fi3,  ch.  291,  p.  2SD. 

Id  further  construction  of  this  statute,  it  has  been  held,  that  the  wife  cannot  convey  to 
ktr  kutAaiid  her  dower-right  in  bis  lands.     Graham  b.  Van  Wyck,  14  Barbour,  B.  631. 

The  statulfl  shall  not  be  construed  to  affect  the  husband's  vested  iuterest  in  a  legacy  be- 
qneithed  to  the  wifb  prior  to  its  enactment,  though  not  then  reduced  by  him  to  possession. 
Westervelt  v,  Gregg,  3  Kern,  303. 

It  has  been  held  farther  that  these  acts  do  not  confiar  upon  a  married  woman  any  new 
capacity  to  make  pergonal  contracts,  which  have  no  relation  to  her  separate  estate.  Swit- 
ler  tt.  Valenthia,  *  Duer,  96 ;  and  see  Blood  e.  Humphrey,  IT  Barb,  860 ;  Sieight  n.  Read, 
IB  Barb.  IBS. 

By  Sutntea  of  Maine,  Laws  of  1852,  ch.  aiT,  a  married  woman,  seised  and  possessed  of 
property,  real  or  personal,  may  sell  and  convey  the  some  in  her  own  name. 

InNew  Jersey,  {Lawsof  1661,  ch.  41,)  the  property  of  a  woman  at  the  time  of  her  mar. 
riage  continues  her  separate  property,  and  she  is  aathoriied  to  receive  and  hold  property 
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inheritance  in  land,  the  husband,  upon  the  marriage,  becomes 
seised  of  the  freehold  jure  uxoris,  and  he  takes  the  rents  and 
profits  during  their  joint  lives,  (a)  It  is  a  freehold  estate  in  the 
husband,  since  it  must  continue  during  their  joint  lives,  and  it 
may,  by  possibility,  last  during  his  life.  It  will  be  an  estate  in 
him  for  the  life  of  the  wife  only,  unless  he  be  a  tenant  by  the 
courtesy.  It  will  be  an  estate  in  him  for  bis  own  life  if  he  dies 
before  his  wife,  and  in  that  event,  she  takes  the  estate  again  in 
her  own  right.^  If  the  wife  dies  before  the  husband,  with- 
out  having  had  issue,  her  heirs  immediately  'succeed  to  '  131 
the  estate.  If  there  has  been  a  child  of  the  marriage 
born  alive,  the  husband  takes  the  estate  absolutely  for  life,  as 
tenant  by  the  courtesy,  and  on  his  death  the  estate  goes  to  the 
wife,  or  her  heire  ;  and  in  all  these  cases,  the  emblements  grow- 
ing upon  the  land,  at  the  termination  of  the  husband's  estate, 
go  to  him  or  his  representative. 

Daring  the  continuance  of  the  life  estate  of  the  husband,  he 
sues  in  his  own  name  for  an  injury  to  the  profits  of  the  land ; 
bat  for  an  injury  to  the  inheritance,  the  wife  must  join  in  the 
suit,  and  if  the  husband  dies  before  recovery,  the  right  of  action 
survives  to  the  wife.(i)  If  the  husband  himself  commits  waste, 
the  coverture  is  a  suspension  of  the  common-law  remedy  of  the 
wife  against  him.     The  husband  has  an  interest  in  the  freehold 


(a)  Co.  Lilt.  3B1,  a.  In  Grorgia,  ihe  rigbLs  of  the  tiusband  upon  matTiage  in  the 
real  eatale  of  the  wife  are  lasllj  enlaiged.  That  estate  passes  to  the  hnsband  abso- 
latelj,  the  same  as  personal  propirtj ;  and  if  the  wife  dies  intestate,  the  husband  Is 
entitled  to  administer  upon  her  estate,  real  and  personal,  and  TtcovsT  and  enjoy  the 
same  witbont  beini;  sobjeet  to  dialribatioD.  On  the  other  hand,  if  the  hosbsnd  dies 
iDleelBta  vitbool  isaae,  the  wife  itiberiia  his  whole  estate,  nal  and  personal,  subject  to 
hia  debts.    Hotchkiss,  Codification  of  the  Statute  Law  of  Georgia,  tS4S,  p.  4S6. 

(A)  Weller  and  otbors  c.  Baker,  3  Wils.  Rep.  433,  434.  It  ii  there  said  to  be  diffl- 
cnlt  to  nconcile  the  cues,  as  to  the  joinder  of  basband  and  wife,  in  actions  relating 
to  the  land. 


1  If  the  rea]  eatata  of  Ihe  wife  be  converted  into  penooalty  during  the  ate  of  the  wife, 
by  act  of  law,  it  will  be  treated  ns  thou^  the  wife  had  herself  made  the  coaversioD.  Gra- 
ham v.  Dicklneon,  8  Barb.  Ch.  R.  170. 

Where  the  husband  and  wife  united  in  ■  eoarejaace  of  the  real  estate  of  the  wifb  to 
tmslees  /or  Oittutof  Su  granlon,  it  was  held,  that  the  traa»tction  gave  the  husband  ab- 
solute control  of  the  proceeds.  Siter  v.  M'Clanachan,  a  Qratt.  R.  380.  The  buiband, 
after  the  death  of  ttie  wife,  may  sne  for  the  use  and  occnpstiot  of  her  real  estate,  by  the 
peimiadon  of  the  husband  and  wife  during  coverture.    Jones  c  Patterson,  II  Bnrb.  ET3. 
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estate  of  his  life,  which  may  be  seized  and  sold  on  execution  ; 
and  if  the  assignee  or  creditor  of  the  husband,  who  takea  pos- 
session of  the  estate  on  a  sale  on  execution  of  his  freehold 
interest,  commits  waste,  the  wife  has  her  action  against  him,  in 
which  the  husband  must  join  ;  for  though  each  assignee  succeeds 
to  the  husband's  right  to  the  rents  and  pro&ts,  he  cannot  com- 
mit waste  with  impumty.(«)  So,  also,  the  heir  of  the  wife  may 
soe  the  husband  for  the  waste,  and  no  doubt  the  court  of  chan- 
cery would  stay  by  injunction  the  husband's  waste,  on  behalf  of 
the  wife  herself.  But  it  seems,  that  from  want  of  pnvity,  the 
heir  of  the  wife  cannot  bring  an  action  of  waste  against  the 
assignee  of  the  husband,  though  it  may  be  brought  against  the 
husband  himself,  for  waste  done  by  his  assignee,  and  he  shall 
recover  the  land  of  the  aseignee.(i)  The  subtle  distinction  in 
Walker's  c(ue|(c)  and  which  we  have  followed,  was,  that  if  the 
tenant  by  the  courtesy  assigns  over  his  estate,  the  heir  of  the 
wife  can  sue  him  for  waste  done  after  the  assignment ; 
•  132  bot  if  the  beir  "  grants  over  the  reversion,  the  grantee  can- 
not sue  the  husband,  for  the  privity  of  the  action  is  de- 
stxoyed.  He  can  only  sue  the  assignee  of  the  husband,  for  as 
between  them  there  is  a  privity  of  estate. 

If  an  estate  in  land  be  given  to  the  husband  and  wife,  or  a 
joint  purchase  he  made  by  them  during  coverture,  they  are  not 
properly  joint  tenants,  nor  tenants  in  common,  for  they  are  but 
one  person  in  law,  and  cannot  take  by  moieties.  They  are  both 
seised  of  the  entirety,  and  neither  can  sell  without  the  consent 
of  the  other,  and  the  survivor  takes  the  whole,  (d)  This  species 
of  tenancy  arises  from  the  unity  of  husband  and  wife,  and  it 
applies  to  an  estate  in  fee,  for  life,  or  for  years.  If  the  grant  be 
made  to  the  husband  and  wife  and  B.,  or  to  the  husband  and 
wife  and  B.  and  C,  the  grantees  are  alt  joint  tenants  as  between 
themselves,  but  the  husband  and  wife  are  tenants  by  entireties, 
as  between  each  other ;  and  as  for  all  the  purposes  of  owner- 
ship, the  husband  and  wife  are  but  one  person  io  law,  they 


(a)  Babb  and  Wife  v.  Ferlej,  1  Greenleaf' «  Rep.  6.    Hittoclu  o.  Sleuns,  9  Ver- 
mont Rep.  326, 

(6)  Bates  c.  Shraeder,  13  Johiu.  Bep.  260. 

(c)  3  Co.  !S. 

(d)  FreBtoQ  on  E*t*tei,  toI.  1 131. 
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take  only  a  moiety  ot  tbe  Land  in  the  one  case,  and  only  a  third 
of  it  in  the  other,  (a)  If  they  are  tenants  by  entireties  of  a  term 
of  years,  the  hosband*  may  alien  the  entirety  so  as  to  bind  the 
-wife.  (6)  The  same  words  of  conveyance,  which  would  make 
two  other  persons  joint  -tenants,  will  make  the  husband  and 
wife  tenants  of  the  entirety.  This  is  a  nice  distinction  laid 
down  in  the  old  books,  and  it  continnes  to  this  day  to  be 
the  law.  (c)  '  The  husband  alone  may  grant  or  charge  '  133 
the  wife's  land  during  their  joint  lives,  and  if  be  be 
tenant  by  the  courtesy  during  his  own  life.  He  cannot  alien 
or  incumber  it,  if  it  be  a  freehold  estate,  so  as  to  prevent  the 
wife,  or  her  heirs,  after  bis  death,  &om  enjoying  it,  discharged 
from  bis  debts  and  engagements.  But  from  the  authorities, 
when  dosely  examined,  says  Mi.  Preston,  (tf)  it  seems  that  tbe 


(o)  Lin.  »ec  291.  Barber  a.  Harria,  15  Wendall,  617.  JohnMO  v.  Hart,  6  WatM 
&S«rg.319. 

{b)  Grule  V.  Locpoft,  Cro.  Elii.  287.  When  husbaad  and  wife  hold  the  entirety, 
Willi  the  right  ol  tarrironhlp,  be  cannot  alien  the  oUire  alalt ,-  but  the  hnsband  may 
execute  a  mortgage  of  hia  intereBi,  or  he  may  make  a  lease  in  hifl  own  name,  or  join 
with  hii  wire.  Jackson  u,  McConnell,  19  Wendell,  17S.  In  tbe  aute  of  Ohio,  no 
joint  teaancj  exists,  and  the  doctrine  of  aarvivorsbip  is  nnknown,  eren  aa  to  a  devise 
to  husband  and  wife,  and  [tiey  take  aa  tenanta  in  cominoa,  iiad  not  as  tenants  of  the 
eotiietj.  Sergeant  d.  Steinberger,  2  Ohio  Bep.  30S,  (Hammond,  423.)  Wilson  i>. 
Fteming,  13  Id.  es. 

(c)  Litl.  sec  291.  Co.  Lilt.  187,  b,  188,  a,  351.  Bro.  Abr.  tit  Cai  ia  rita,  8. 
S  Blacks.  Bep.  1214.  Doe  n.  Parratt,  6  Term  Hep.  6Sa.  16  Jobni.  Bep.  lis.  5 
Johns.  Ch.  Bep.  437,    Barber  r.  Harris,  IS  Weadeli,  BIG.    Den  v.  Hardenbergh, 

5  Halated'a  Bep.  42.  3  Kandolph'i  Bep.  179.  5  Mass.  Kep.  523.  1  Dana'a  Keo- 
tncky  Bep.  37,  2*3.    Tanl  v.  Campbell,  7  Yerger,  319.    Uen  v.  WhiteiDOre,  S  Dev, 

6  BiL  537.  Greenlaw  d.  Greenlaw,  13  Maine  Bep.  186,  Weston,  Ch.  J.  Dickinson 
V.  Codwise,  I  Sandford's  Ch.  R.  214,  222.  Sea  infra,  vol,  ir,  p.  362.  Mr.  Preaton 
(Ahatracta  of  Title,  vol.  ii.  p.  41)  says,  that  as  the  law  ia  now  nndentood,  hnaband 
■nd  wife  mar,  by  exprai  uonU,  be  made  lenanta  in  common,  by  a  gift  to  them  during 
coTcrture.  The  assistant  Tic«- chancellor,  in  Dias  t  Barn  v.  Qtover,  1  Hoffman's 
Ch.  Bep.  71,  questions  the  solidity  of  Mr.  Preston's  opinion.  The  law  in  tbe  tent 
does  not  exist  In  Connecticut ;  but  the  hosband  and  wife  are  joint  tenants  in  sach 
case,  and  the  husband  may  alone  convey  his  inleroat.  Whitilesej  v.  Poller,  1 1  Conn. 
Bep,  337.< 

(rf)  Essay  on  Abairacts  of  Title,  vol.  i.  pp.  334, 435,  *3S.     Sei^eant  Williams,  in 


'  Both,  it  ia  held  in  Pennaylvanla,  are  aeiied  of  the  entirrty  though  the  conTsyance  be 
to  them  In  fee  "  IS  tenanta  in  eommon  and  not  at  joint  tenanta."  SHiokay  D.  Keefe's  Ez- 
eentors,  26  Peon.  3B7. 
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husband  haa  the  power  to  transfer  the  whole  estate  of  his  wife, 
and  the  estate  will  be  in  the  alieoee  of  the  husband,  subject  to 
the  right  of  eiUry  of  the  wife,  or  her  heirs,  and  which  entry  is- 
necessary  to  revest  the  estate  after  the  hnsband  discontinaes  it 
She  was  driven  at  common  law  to  her  writ  of  right,  aa  her  only 
remedy ;  but  Lord  Ck>ke  says,  (a)  he  found  that  in  the  timea  of 
Bracton  and  Fleta,  the  writ  of  entry  cui  in  vita  was  pven  to  the 
wife,  apon  the  allenaiion  of  her  husband,  and  this  was  her  only 
remedy  in  the  age  of  Littleton.  (6)  That  writ  became  obsolete 
after  the  remedial  statute  of  39  Hen.  VIII.  o.  28,  which  reserved 
to  the  wife  her  right  of  entry,  notwithstanding  her  husband's 
alienation ;  and  the  writ  of  entry  lay  even  if  she  had  joined  with 
her  husband  in  a  conveyance  by  feofTment,  or  bargain  and  sale, 
for  such  conveyances  were  deemed  the  sole  act  of  the  husband, 
as  the  wife  was  not  separately  examined,  (c) 


hia  noU  to  WottoD  a.  Hele,  3  Sftund.  ISO,  n,  9,  coodndeB,  tbat  m  ealatei  for  life, 
being  freehold  estdtes,  and  commencing  bj  liver;  of  seistn,  conld  onlj  be  ftroided  bj 
entry,  leasci  for  lifb  tij  the  hnsbftrul  were  roidible  onlj,  but  that  leases  for  term  of 
jean  were  absolutely  void  oa  the  husband's  death;  aud  this,  Chanceilor  Jobnion 
coDsidera  the  better  doctrine ;  and  this.  I  think,  is  the  correct  coaclusion.  Brovn  n. 
Lindsay,  3  Hill's  S.  C.  Ch.  Rep.  944. 

(a)  S  InsL  343. 

(A)  Litt-  sec  B94.  The  extant  of  the  remedy  nnder  this  ancient  writ  maj-  be  seen 
in  Bra.  Abr.  tit.  Cui  in  vita,  and  F.  N.  B.  193,  h.  t. 

(c)  Co.  Litt.  326,  a.  The  atatnte  of  32  Hen.  VIIT.  was  reimacied  iu  New  York,  in 
ITST,  by  act,  lOlh  seas.  ch.  48.  But  it  does  not  appear  in  the  rariiion  of  1830,  and 
the  action  of  ejectment  was  doabtleas  deemed  commensurate  with  every  right  to  llu 
recovery  of  land.  New  Yorli  Revised  Statutes,  vol.  ii.  p.  303.  In  Massachusetts,  it 
is  held,  that  the  statute  of  32  Hen.  VIII.  protecting  the  wife's  inheritance  or  freehold 
from  the  husband's  act,  is  still  in  force  in  that  state,  "as  a  modidcMion  and  amend- 
ment to  the  common  law."  Bruce  p.  Wood,  1  Metcalf,  54S,  In  New  Jersey,  by 
statute,  it  is  declared  thai  the  husband  can  do  no  act  or  make  any  default  to  affect  or 
work  any  prejudice  to  the  wife's  inheritance  or  freehold,  and  after  his  death  she  may 
lawfully  enter  and  hold  the  same,  notwithstanding.  Elmer's  Big.  77.  This  is  the 
uniTemal  law  on  the  subject.  In  Maryland,  under  the  statute  of  1786,  the  husbeud 
may  elect,  in  right  of  his  wife,  to  take  her  ancestor's  lands  at  the  ralnaiiou  of  com- 
missioners, and  pay  or  give  bonds  to  the  co-heirs  of  the  wife  for  their  just  proportion 
of  the  estate,  and  that  election  vests  in  him  the  fee  as  a  purchaser,  to  the  exclusiou  of 
the  wife.  Stevens  i^.  Ricbardsou,  6  Harr.  it  Johns.  Rep.  1&6.  In  Miller  v.  Sbackle- 
ford,  4  Dana,  STB,  it  was  held  tiiat  a  woman,  whose  estate  bad  been  wrongfully  aliened 
by  her  husband,  might  lecovor  it  in  ejectment  after  bis  death,  without  notice  to  the 
tenant  to  quit,  and  no  acquiescence  in  the  tenant's  holding,  short  of  30  yean,  would 
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(2.)   7b  her  life  estate. 

*  If  tbe  wife,'at  the  time  of  the  marriage,  hath  an  es-  *  134 
tate  for  her  life,  or  for  the  life  of  another  person,  the 
husband  becomes  seised  of  snch  an  estate  in  right  of  bis  wife, 
and  is  entitled  to  the  profits  daring  the  marriage.  On  the  death 
of  tbe  wife,  the  estate  for  ber  own  life'  is  gone,  and  the  husband 
has  no  further  interest  in  it.  But  if  she  have  an  estate  for  the 
life  of  another  person,  who  survives  her,  the  husband  becomes  a 
special  occupant  of  the  land  during  the  life  of  such  other  person. 
After  the  estate  for  life  has  ended,  the  land  goes  to  the  person 
entitled  in  reversion  or  remainder,  and  the  husband,  quasi  hus- 
band, has  no  more  concern  with  it.  This  estate  the  husband  can 
only  sell  or  charge  to  the  extent  of  his  interest  in  it,  and  his  rep- 
resentatives take  as  emblements  the  crops  growing  at  his  death. 

(3.)  To  her  chattels  real. 

Tbe  husband,  upon  marriage,  becomes  possessed,  also,  of  tbe 
chattels  real  of  the  wife,  as  leases  for  years,  and  tbe  law  gives 
him  power,  without  ber,  to  sell,  assign,  mortgage,  or  otherwise 
dispose  of  tbe  same  as  he  pleases,  by  any  act  in  his  lifetime ;  (a) 
except  it  be  such  an  interest  as  tbe  wife  hath,  by  tbe  provision 
or  consent  of  her  btisband,  by  way  of  settlement.  (6)  Such 
chattels  real  are  also  liable  to  be  sold  on  execution  for  his  debts. 
If  he  makes  no  disposition  of  the  same  in  his  lifetime,  he  can- 
not devise  the  chattels  real  by  will ;  (c)  and  the  wife,  after  his 
death,  will  take  the  same  in  her  own  right,  without  being  execu- 
trix or  administratrix  to  her  husband.  If  he  grants  a  rent*- 
charge  out  of  tbe  same,  without  altering  the  estate,  the  rent- 
charge  becomes  void  at  his  death.  If  he  survives  his  wife,  the 
law  gives  him  her  chattels  real,  absolutely,  by  survivor- 
ship; for  he  was  in  possession  of  the  chattel  'real  dur-  *135 
ing  the  coverture,  by  a  kind  of  joint  tenancy  with  the 
wife,  (d) 

(4.)   To  her  choses  in  action. 

As  to  debts  due  to  the  wife,  at  the  time  of  her  marriage,  or 


{«)  Co.  Litt.  «B,  b. 

(6)  Sir  Edwani  Tarnor'B  case,  1  Vera.  7.  (c)  Co.  Litt,  851,  «. 

{d)  Co.  Litt.  351,  b,  finder's  note,  304,  lo  Co.  Litt  lib.  3,  351,  a.    1  Rol.  Abr. 

345,  pL  40. 
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afterwards,  by  bond,  note,  or  otherwise,  and  whicb  are  termed 
choses  in  action,  tbey  are  not  vested  absolutely  in  the  husband, 
but  the  husband  has  power  to  sue  for  and  recover,  or  release  or 
assign  the  same ; '  and  when  recovered  and  reduced  to  poaseB- 
sion,  and  not  otherwise,  it  is  evidence  of  a  conversion  of  the 
same  to  his  own  nse,  and  the  money  becomes.  In  most  caset, 
absolutely  his  own.  (a)  The  rule  is  the  same  if  a  legacy  or  dis- 
tributive share  accrues  to  the  wife  during  coverture,  (b)  *     So, 

(a)  Litlle  v.  Manh,  I  IredeU's  N.  C.  Eq.  Bep.  18.  3  Leigh's  N.  P.  1109.  The 
lednction  of  the  wife's  choses  innclion  into  posBeiiion  b;  the  husband  is  not  in  all 
cases  conclusive,  though  it  is  primd  Jiicie  evidence  of  the  conversion  of  it,  for  there 
may  be  sa^isfactorj  proof  that  he  took  aod  held  the  monej  as  her  trustee,  and  for 
which  he  would  be  accountable.    Estate  of  Binds,  5  Wharloti,  138.' 

{b)  Garforih  v.  Bradlej,  2  Vesej,  sen.  675. '  Schuyler  b.  Hoyle,  5  Jobna.  Ch.  Bep. 

'  It  has  been  held  that  a  husband  cannot  deprive  bis  creditors  of  the  choses  in  action 
which  come  to  the  wife  daring  coverture,  by  settling  them  upon  the  wife  without  reduoing 
them  to  possession.  Dold  v.  Qeigar,  2  Gratt.  R.  B6.  But  see  Andrews  v.  Jones,  10  AU.  R. 
400.  Where  tbe  conslderaUon  of  a  note  proceeds  from  the  tights  or  property  or  the 
wife,  and  it  Is  made  payable  to  her,  with  the  husband's  assent,  he  may  rernse  to  reduce 
it  to  possession,  and  his  creditors  cannot  talie  it.  Poor  s.  Haileton,  IG  N.  H.  R.  S64.  See 
Peacocli  B.  Pembroke,  1  Maryl.  280.  A  wife  may  claim  by  the  right  of  lurvivorship  SLgainst 
her  husband's  executor,  a  promissory  note  taken  during  coverture,  payable  to  bnsband 
and  wife,  with  the  husband's  assent    Wilder  v.  Aldrieh,  9  R.  I.  BIS. 

A  note  given  to  a  wife  darini;  coverlore  is  a  dune  in  aetian,  which  the  hustnuid  mnsC 
redace  to  possession,  and  not  a  peraoaal  chattel  wliicb  vests  absolutely  in  him.  Galen  v, 
Madeley,  e  Mees.  &  W.  433.  Hart  «  Stephens,  S  Q.  B.  (Adol.  &  Ell.  N.  S.)  Rep.  aST. 
Scarpellini  t.  Atcheson,  T  Ad.  &  El.  S.  S.  BTG. 

'  Chose  c.  Palmer,  26  Maitie  R.  841.  Woelper's  Appeal,  2  Barr's  R.  TI.  Wells  v.  Tyler, 
G  Post.  840,  If  Ibe  husband  ceglecta  to  iisBrt  sny  ciaim  to  the  distributive  share  of  bis 
wife,  it  is  an  oiisettled  question  whether  the  husband's  creditors  may  sQbject  it  to  the  pay- 
ment of  their  debts.  In  Wheeler  v.  Moore,  13  N.  Hsmp.  R.  4TS,  inch  power  was  denied. 
So  in  Coffin  T.  Morrill,  2  Post.  (M.  H.)  3G2,  it  was  held  that  lands  purchased  by  the  wih 
with  a  legacy,  whicb  the  hosbaud  has  declined  to  reduce  to  possession,  is  not  chargeable 
with  his  debts.  Oaliego  v.  Gallego,  a  Brock.  B.  2ST.  Qmtra,  Wheeler  v.  Bowen,  30  Pick. 
R.  668.  Hayward  v.  Hayward,  id.  628.  Strong  e.  Smith,  1  Met  B,  4T8,  An  attachmeat 
by  the  husband's  creditors  of  the  wife's  interest,  ss  legatee,  in  the  tiands  of  an  txecatoi, 
creates  only  a  lien,  which  will  be  defeated  by  the  death  of  the  busband  pending  the  suit. 
Vance  v.  McLaughlin,  G  Gratt.  2SS. 

In  Paonaylvania,  it  has  been  held,  that  an  oatstanding  legacy  to  a  wife  does  not  pass  by 
an  assignment  by  her  husband  of  all  his  property.  Skinner's  Appeal,  6  Barr's  R.  383- 
But  see  Swoyer's  Appeal,  id,  3Tr. 

■  S.  P.  Gocbenaur's  Estate,  23  Fenn,  460.  The  property  must  have  been  received  by 
tlie  husbiand  solely  in  tbe  exeioise  of  his  marital  right,  Barron  e.  Barron,  34  Verm.  876- 
Savage  e.  Benham,  IT  Ala.  119.  The  recovery  of  a  judgment  In  a  Joint  suit  is  uotof  iteelf 
a  sufficient  conversion.  Pike  c.  Collins,  38  Maine,  48.  Mason  d.  UcNeill,  23  Ala.  101. 
Bat  when  tbe  reduction  Is  once  complete,  no  subsequent  expressions  of  regret  on  the  part 
of  the  husband  vrill  revive  the  wife's  right,  or  render  him  her  debtor  or  trustee  for  the 
amonot  converted.    Molec's  Appeal,  38  Penn.  87. 
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he  has  power  to  release  and  discharge  the  debts,  and  to  change 
the  securities,  with  the  consent  of  the  debtor,  (a)  But  if  he 
dies  before  he  recovers  the  money  or  alters  the  security,  or  by 
some  act  reduces  the  chose  in  action  into  possession,  the  wife 
will  be  entitled  to  the  debts  in  her  own  right,  without  adminis- 
tering on  his  estate,  or  holding  the  same  as  assets  for  his 
debts,  (b)  If  his  wife  dies,  and  he  survives  her  before  he  has 
reduced  the  chose  in  aciion  to  possession,  it  does  not  strictly 
suTvive  to  him ;  bat  he  is  entitled  to  recover  the  same  to  his 
own  use,  by  acting  as  her  administrator,  (c) '  By  the  statute 
of  distributions  of  23  and  23  Charles  11.,  and  the  25th  section 
of  the  statute  of  29  Charles  IL  c.  3,  in  explanation  thereof,  and 
which  have  in  substance  been  reenacted  in  New  York((J)  and 
the  other  states  of  the  Union,  the  husbands  of  femes  covert  who 
die  intestate  have  a  right  to  administer  upon  their  personal  es- 
tate, and  to  recover  and  enjoy  the  same.  Under  the  statute,  it 
ia  held,  that  the  husband  is  entided,  for  his  own  benefit,  jure 
martti,  to  administer,  and  to  take  all  her  chattels  real,  things  in 


196.  Eariluid  D.  Bloom,  6  ibid.  ITS.  Can-  u.  Tajlor,  10  Yeaey,  GTS.  Wildman  v. 
Wildmao,  9  Vegey,  Jr.  174.    Faraona  v.  Parsons,  9  N.  H.  Rep.  309. 

(u)  Tb«  hasband  maj  release  his  wife's  chases  in  action,  eTen  those  in  remainder 
OT  eicpectancr'.  irbicb  ma;  poMlbly  fall  in  daring  (he  marriage.  I  Roper  on  Hnsbuid 
and  Wife,  2S7,  B3T. 

(ft)  Kintzinger's  Estate,  2  Ashmead,  45S.  Poindexter  v.  Blackburn,  1  Iredell's  N. 
C,  Eq,  Rep.  386.  Snowhill  e.  Execntor  of  S.,  I  Green's  N.  J.  Ch.  Rep.  30.  Rich- 
ards D.  Richards,  SB.t  Adol.  447.  Oatcra  v.  Madcley,  <i  Mecson  &  W.  433.  Scar- 
pellini  v.  Atcheson,  7  Ad.  &  El,  N.  S.  864.  It  Gcemi  to  be  now  a  settled  principle  in 
■be  late  English  cqaily  jnrispradeuce,  under  the  SHoction  of  the  highest  judicial  aa- 
thoritj,  as  thai  of  Eldon,  Grant,  Plnmer,  Leaeh.  Lyndhurst,  Cotlonham,  and  Sugden, 
that  notbing  short  of  adaal  and  poiilive  reduction  into  possession  b;  the  husband 
will  bar  the  wife's  right  bj  suryironiiip  to  the  full  cnjojmoni  of  her  choses  in  action, 
and  terervionaiy  and  contingent  interests.  See  post,  p.  138,  n.  b.  It  bos  been  sug- 
gested by  Mr.  Sugden,  that  it  would  be  a  good  amendment  of  the  law  lo  confbr  upon 
the  husband  the  absolute  power  to  dispose  of  all  his  wife's  chattel  interests  or  per- 
sonal estate,  whether  present  oi  roTersiona[7.  Bat-  the  same  lord  cbancellor  de- 
cided, with  the  assistance  of  the  raaslor  of  the  rolls,  in  Box  o.  Jackson,  1  Drnry,  42, 
in  the  chancery  of  Ireland,  that  the  court  had  no  power  to  take  and  hold  the  wife's 
consent  as  binding  to  an  assignment  of  her  rereniionarj  interest  or  choso  in  action. 

(c)  Garforih  o.  Bradley,  3  Veaej,  673.  Lord  Tenterden,  in  Richards  e.  Biehards, 
2  B.&  Adol.  447. 

{di  N.  T.  Revised  Statntes,  vol.  ii.  p.  75,  sec  !9.    Ibid.  98,  sec.  79. 

1  See  Drew  r.  Long,  31  Eng.  L.  &  E.  B.  330. 
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action,  and  every  other  species  of  personal  property,  whether 
reduced  to  possession,  or  contingent,  or  recoverable  only  by 
suit  (a)  But  if  the  wife  leaves  ckoses  in  action  not  reduced  to 
possession  in  tiie  wife's  life,  the  hasband  will  be  liable  for  her 

debts  dum  sola,  to  that  extent ;  for  those  choses  in  action 
*  136     will  be  assets  in  his  hands.  {6)    *  It  is  also  settled,  that  if 

the  husband,  who  has  survived  his  wife,  dies  before  be 
has  recovered  the  ckoses  in  action,  hie  representatives  are  en- 
titled to  that  species  of  property ;  and  in  New  York,  it  would 
seem,  (though  it  would  be  conlrary  to  the  En^ish  rule,)  that 
the  right  of  administration  follows  the  right  of  the  estate,  and 
is  to  be  granted  to  'the  next  of  kin  of  the  husband ;  and  the 
representatives  of  the  husband,  who  administer  upon  the  assets 
of  the  wife  remaining  unadministered,  are  liable  for  her  debts 
to  her  creditors,  in  preference  to  the  creditors  of  the  hus- 
band, (c) '  So,  if,  after  the  hasband  has  administered  in  part 
on  his  wife's  estate,  and  dies,  and  administration  de  bonis  non 
of  the  wife  should  be  obtained  by  a  third  person,  or  by  the  next 
of  kin  of  the  wife,  he  would  be  deemed  a  mere  trustee  for  the 
representatives  of  the  husband,  {d) 


{a)  Whiuker  v.  Wbitkket,  B  Johns.  Rep.  1 12.  The  statute  at  29  Olilrlat  11.  cb.  3, 
sec.  as,  left  ihe  cffccls  of /emu  rouert  js  ol  common  law ;  and  the  righl  of  the  husband, 
at  common  law,  was  not  only  to  administar,  hut  to  enjoj  excluBively  tho  eSeela  of 
his  deceased  wife.  2  Bl&cks,  Com.  SIS,  S16.  Hoskiiw  v.  Uiller,  3  Der  N.  C.  Bep. 
360.  It  seome  to  be  the  settled  rale,  chat  if  the  husband  ig  reduced  to  the  neceuitj 
of  suing  either  at  law  or  in  equity  in  order  to  recover  his  deceased  wife's  chosei  in 
action,  he  mnel  lirat  admitiiBter  on  her  eiCate,  and  aue  in  the  capacity  of  adminia- 

(6)  Heard  f.  SUmford,  3  P.  Wm<.40g,  411.  CtMt  Temp.  Tolb.  IT3.  Donning- 
ton  V.  Mitchell,  1  Ore«Q's  N.  J.  Cb.  Bep.  2t3.  Ho  is  only  liable  as  administrator  on 
the  estate  of  the  wife  for  her  debts,  to  the  extent  of  the  assets  received  by  him.  S.  T. 
Berised  Statutes,  toI.  ii.  p.  7a. 

(cj  N.  Y.  BoTised  Siauiea,  toI.  ii.  p.  7S,  aec  39. 

Id)  Bailer's  note,  SOi,  to  lib.  S,  Co.  Litt  Elliot  d.  Collier,  3  Ack.  Rep.  526.  Speo- 
cer,  J.,  e  Johns.  Bep.  IIS.  1  Hagg.  Eccl.  Bep. 341.  Bene  o.  Eimpton,  3  B.  &  Adot- 
phos,  373.  See,  also,  Hnnler  v.  Hallett,  I  Edw.  Ch.  Bep.  3SS,  and  in/hi,  pp.  411, 
lit.  In  Ohio  the  law  is  different.  The  hnsbaud  is  not  next  of  kin  to  his  mU  for 
inheritance.  He  may  admioisiar  on  the  estate  of  his  deceaaed  wife,  bat  he  must  ac- 
count not  only  to  the  creditoisof  }he  wife,  but  lo  the  heira,and  iherefbra  thehusbaad 
cannot,  ai  sarriTor,  ui  Ati  oton  rigit  pnrsne  her  dioses  in  action  either  in  law  or 
equity.    Carry  v.  Fnlkinson,  U  Ohio  Bep.  100.     So  in  Conneclicnt,  the  husband,  on 

'  Loekwood  «.  Stookbolm,  11  Paige's  S.  87.    ' 
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It  has  been  considerably  discnsBed  m  the  books,  by  what  title 
the  hasband,  aiirviving  his  wife,  takes  her  chases  in  action.  It 
has  often  been  said  that  he  takes  by  the  statute  of  distribations 
as  her  next  of  kin.  Bat,  from  the  langnage  of  the  English 
conrta,  it  would  aeexn  to  be  mote  proper  to  say,  that  he  takes 
under  the  statute  of  distribution  as  husband,  with  a  right  in  that 
capacity  to  administer  for  his  own  bene£t;  for  in  the  ordinary 
sense,  neither  the  hnsband  nor  wife  can  be  said  to  be  »ext  of  kin 
to  the  other,  {a) 

What  will  amount  to  a  change  of  property  in  action  belong- 
ing to  the  wife,  so  as  to  prevent  it  from  going  back  to  the  wife 
in  case  she  somves  her  husband,  was  discussed  in  the  case  of 
Sckutfter  T.  Boyle,  (by  It  was  there  shown,  that  the  husband 
may  assign,  for  a  raloaMe  consideiatioQ,  hia  wife's  chases  in 
action  to  a  creditor,  free  liom  the  wife's  contingent 
'  'right  of  snmvorship.  The  doctrine  that  the  husbaod  *137 
may  assign  the  wife's  chases  in  action  for  a  valuable  corn 
sideration,  and  thereby  bar  her'  of  her  right  of  survivorship  in 
the  debt,  but  subject,  nevertbeleae,  to  the  wife's  equity,  has  been 
frequently  declared,  and  ie  understood  to  be  the  rule  best  sns>  - 
tained  by  antbori^.  Such  an  appropriation  of  the  property  is 
the  exercise  of  an  act  of  ownership  for  a  valuable  purpose,  and 
an  actual  appropriation  of  the  chattel  which  the  husband  had  a 
right  to  make,  (c)'  But  a  voluntary  assignment  by  the  husband 
of  the  wife's  chases  in  action  without  consideration,  will  not 


&B  death  of  hia  wifb,  don  not  beoome  cniJUed  as  beir  or  inrriTor  to  hei  peraonsL 
property.  He  doM  not  take  ai  admimatrator,  bnt  Ihe  proport;  goea  to  her  admiaia- 
UMor  for  disiribMiiHi.    Baldwin  b.  Carter,  17  Coau.  Rep.  301. 

(a)  3  Tea^,  346,  347.     14  Ibid.  381,  389.     16  Ibid.  937.     18  Ibid.  49,  66,  66. 

lb)  5  JohDB.  Ch.  Bep.  IH. 

(c)  Carteret  v.  Paachal,  3  P.  Wau.  197.  Bates  ti.  Daadj,  i  Ack.  Bep.  ao«.  8.  C. 
I  BaaaelVB  Rep.  33,  note.  Jewaon  n.  HouIbod,  3  Atk.  417.  Earl  of  Saliabio?  n. 
NewtM,  1  Eden'a  Bep.  STO.    Sir  William  Orant,  ia  Mitford  t>.  Miifbrd,  9  Tete/,  S7. 

1  Bartlett  r.  Tan  Zandt,  4  Sandf.  Ch.  R.  8M,  Latonretta  v.  WWlican,  1  Barb.  S.  C.  Bep. 
0.  in  this  last  cage  it  waa  held,  tbat  the  pledge  of  a  note  of  the  wife  b;  Qie  hmband, 
irliich  be  aAerwarda  redeemed,  waa  not  such  a  reduction  iaio  posMaaloa  aa  destroyed  the 
iotereat  of  the  wife.  • 

.  The  receipt  of  a  wife'a  diatribnttve  ahara,  by  agenta  appointed  nnder  a  poirer  of  attn- 
ney  eiecnted  to  the  hoaband  by  tba  wife,  la  a  rednotion  by  the  husband.  Toitoo  <i.  Tor- 
ton,  S  Maryl.  ITS. 

1  Totlle  e.  Fowler,  n  Conn.  K. 

voi~  u.  11 
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bind  her,  if  she  survives  him.  (o)'  The  rale  ia,  that  if  the  hus- 
band appoints  an  attorney  to  receive  the  money,  and  be  receives 
it,  or  if  he  mortgages  the  wife's  chases  m  action,  or  assigns  them 
without  reBervation,  for  a  valuable  consideration,  or  if  he  recov- 
ers her  debt  by  a  snit  in  his  own  name,  or  if  he  releases  the  debt, 
or  novates  the  debt,  by  taking  a  new  security  in  his  own  name  ; 
in  all  these  cases,  upon  hia  death,  the  right  of  sarvivorship  in  the 
wife  to  the  property  ceases.  And  if  the  husband  obtains  a 
judgment  or  decree,  as  to  money  to  which  he  was  entitled  in 
right  of  his  wife,  and  the  snit  was  in  his  own  name  alone,  the 
property  vests  in  him  by  the  recovery,  and  is  so  changed  as  to 

take  away  the  right  of  survivorship  in  the  wife.     If  the 
*  138    suit  was  in  their  joint  names,  and  he  died  *  before  he  had 

reduced  the  property  to  possession,  the  wife,  as  survivor, 
would  take  the  benefit  of  recovery,  (b)  It  is  settled,  that  in  a 
snit  in  chancery  by  the  husband  to  recover  a  legacy  or  distribu-  ' 
ijve  share  due  to  the  wife,  she  must  be  made  a  party  with  him, 
and  then  the  court  will  require  the  hnsband  to  make  a  suitable 
provision  for  the  wife  out  of  the  property.  The  court  of  chan- 
cery has  always  discovered  an  anxiety  to  provide  for  the  wife 
out  of  her  property  in  action,  which  the  husband  may  seek  to 
recover.     If  he  takes  possession  in  the  character  of  trustee,  and 


JohniOD  V.  JohnBon,  1  Jac.  ft  Walk.  4T3.  Schuyler  v.  Hojle,  above  dted.  Eennej' 
0.  Udall,  5  Johni.  Ch.  Rep,  464.  S.  C.  3  Coiren's  Hep.  690.  L0W17  v.  Hoiuton,  8 
How,  U  S.  334.  Siier  and  aoother,  GnftrdiaDB  of  Jordan,  4  Rawle's  Rep.  468.  In 
this  last  case  the  sssignmcnt  wBt  auatuDed,  Dot  strictly  as  an  aulgnmeDt  for  a  Tslna- 
ble  consideration  ennring  to  the  husband,  bat  on  the  rery  meritorions  ground  that  the 
assignment  of  the  wife's  chose  in  action  to  tnulees  was  for  the  benefit  of  her  and  her 
child.  It  vag  a  reasocablo  anticipation  by  Mttlement,  of  a  prortsion  for  the>wi(e'i 
equity,  and  valid  in  equity,  though  the  fund  was  not  reduced  io  possession  before  the 
execution  of  the  MsignmenL  Rut  see  the  note  a,  injra,  p.  138,  vhere  the  power  of 
the  husband  over  the  wife's  righta  in  action  is  more  limited. 

(a)  Burnett  d.  Einnastoo,  3  Vem.  Rep.  401.  Sir  William  Grant,  in  Mitford  t>. 
Mitford,  9  Vesey,  87.  Sir  Thomas  Plumer,  in  Johnson  v.  Johnson,  I  Jac.  ft  Walk. 
47!.  Jewson  u.  Moulson,  S  Atk.  Rep.  420.  Saddington  v.  Kineman,  1  Bto.  44. 
Hartman  v.  Dowdel,  1  Rawle's  Rep.  279. 

{b)  Hilliaid  ■>.  Bambridge,  Aleyn's  Rep.  36.  Lord  Eardwicke,  in  Oarforth  e. 
Bradley,  3  Vesey,  675.  H'Dowl  d.  Chariee,  6  Johu.  Ch.  Rep.  183.  Searing  v.  Sea- 
ring, 9  Paige's  Rep.  383. 

I  Soe  mtt,  p.  118,  <lSfi,)  note  (!.] 
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not  of  buBband,  it  is  not  such  a  posBessioii  as  will  bar  the  right 
of  the  wife  to  the  property  if  she  survives  him.  The  property 
moat  come  under  the  actual  control  and  possession  of  the  huB- 
band,  ^lasi  husband,  or  the  wif?  will  take,  as  survivor,  instead 
of  the  personal  representatives  of  the  husband. 

A  general  assignment  in  bankruptey,  or  under  insolvent  laws, 
passes  the  wife's  property,  and  her  ckoses  in  action,  but  subject 
to  her  right  of  survivorBhip  ;  and  if  the  husband  dies  before  the 
assignees  have  reduced  the  property  to  poeseseion,  it  will  survive 
to  the  wife,  for  the  assignees  possess  the  Bame  rights  as  the 
husband  before  the  bankraptcy,  and  none  other,  (a)  It  has  been 
.  accordingly  held,  that  a  legacy  in  stock  was  not  reduced  to  pos- 
session by  such  an  assignment,  so  as  to  bar  the  wife's  right  of 
Burvivorship,  and  the  wife  took  it  by  survivorship  as  against 
the  assignees.  (&) 


(a)  Mitford  v.  Mitford,  9  Veaey,  S7.  Jeoaon  v.  ModIbod,  S  Atk.  lUp.  430.  Oaj- 
ner  v.  WitkiDioD,  Dicksna'i  Rep.  491.  Saddington  e.  KinsmaD,  I  Bro.  Ch.  44,  Van 
Eppi  P.  Van  DeaMn,  4  Paige's  Rep.  64.  Pierce  b.  Thornel^,  3  Simon's  Rep.  I6T. 
Oatcalt  D.  TtLD  Winkle,  1  Green's  N.  J.  Ch.  Bep.  B16.  It  is  well  settled  that  at  law, 
ui  assignment  in  bankruptcy  will,  of  itself,  bar  the  wife's  contingent  right  of  Barri- 
Torship  in  a  chose  in  ac^n,  and  wilt  bar  a  sait  at  law  on  a  bond  entered  into  bj  the 
wife  dum  mla.  Miles  t>.  Williams,  1  P.  Wms.  249,  in  E.  B.  Bosiil  v.  Brander,  1  F. 
Wms.  458,  in  E.  B.  Michell  v.  Haghes,  6  Ring.  Bep.  6S9.  But  in  the  late  case  of 
Mflllorj  V.  Vanderhejden,  before  Vice-Chancellor  Parker,  of  the  3d  circuit,  New 
York  Legal  Obseryer  for  January,  IS46,  (No.  4,  p.  4,)  it  was  held,  tbat  though  a  dis- 
charge  of  the  husband  in  bankruptcy  would  bar  a  suit  at  law  against  husband  and 
wife  for  the  debt  of  the  wife  dam  tola,  jet  in  equity,  satisfacdon  could  be  bad  for 
the  debt  ont  of  her  teparalo  esiaie,  where  there  had  been  an  appointment  by  her 
charging  her  separate  estaca  with  the  debt.     Vide  infra,  p.  146. 

(*)  Pierce  i..  Thoraely,  2  Simon's  Bep.  16T,  180.  It  is  difflcnll  to  reconcile  the 
more  aocieuC  with  the  recent  English  equity  cases,  on  the  anhject  of  the  effect  to  be 
given  to  the  husband's  assignment  of  the  wife's  choses  !□  action.  Thas,  In  the  cases 
of  Chandos  v.  Talbot,  !  P.  Wms.  601 ;  Bates  u.  Dandy,  S  Atk.  Rap.  307,  and  Haw- 
kyns  [>.  Obyn,  ibid.  549,  the  language  is,  that  a  contingent  interest,  or  the  passibilily 
of  a  terra,  or  a  specific  possibility  of  the  wife,  may  be  assigned  by  the  husband  for  a 
valtiablB  coDeideratioD,  so  as  to  bind  his  wife.  But  in  Humsby  v.  Lee,  S  Madd.  Ch. 
Rep.  16,  Purdew  n.  Jackson,  1  Russell's  Rep.  TO,  and  Eonner  u.  Morton,  3  ibid.  65, 
it  i»  held,  that  the  husband's  assignment  of  the  wife's  raversionaTj  interest  will  not 
bar  her  right  as  his  surriTor,  provided  the  interest  continues  reTersiauary  to  his  death. 
So,  Sir  William  Grant,  in  Mitford  u.  Mitford,  9  Vesej,  87,  doubted  the  soundness  of 
the  rule,  that  Ibe  bnebaDd'a  usignment  for  a  valuable  consideration  passed  the  wife's 
chose  in  action,  freed  from  her  coutingent  right  of  survivorship,  because,  in  that  case, 
the  parchaser  would  take  a  greater  right  than  the  faosband  had.  Ho  admitted,  how- 
ever, that  a  distinGtioii  was  c«QStaDtly  taken  between  aseignmente  in  bankruptcy,  or 
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The  \dfe'fl  equity  to  a  reasonable  proTisioo  oat  of  her  property 
for  the  snpport  of  herself  and  her  childiea,  makes  a  diBtmgnished 


by  opem^Q  of  lair,  mod  n  particalar  uugnee  for  a  spedfic  coiuiderstion.  And  in 
Homsbj  V.  Lee,  Sir  Th.  Plnmer  considered  that  a  panicalar  anigaee  was  oot  belter 
off  in  this  respect  chao  a  general  anignes  in  bankmptcy.  Aflenrardi,  in  Fnrdeir  v. 
JackaoD,  I  Eaaaell'i  Hep.  TO,  Ibe  nibject  wu  diicnM»d  and  T«Bignod  with  gnat 
abUitj,  and  Sir  Th.  Flnmer,  in  an  elaborate  opinion,  declared  bi«  adherence  to  his 
fonner  opinion,  and  carried  hie  doctrine  ont  broadly  to  the  whole  extent  of  it,  by 
holding,  that  all  amignmenta  made  by  (he  hosband  of  tbe  wife's  ontnanding  personal 
cbattelt,  not  tinn  reduced  to  posNtiion,  uriiether  tbe  aHignment  be  io  batikmptcy,  or 
under  an  insolvent  act,  or  to  tnuiee*  for  payment  of  debts,  or  to  a  parchaser  for  a 
valoable  consideration,  pass  only  the  interest  which  the  bosband  had,  subject  to  the 
wife's  legal  right  of  surriTonhip ;  and  the  baabaod  oould  not  possibly  make  an 
assignment  of  the  re*ersionary  intoreat  of  bis  wife,  so  as  to  bar  ber  aa  aarTiTor,  pro- 
vided the  interest  remained  refersJooary.  Sir  William  Grant,  in  Wright  ir.  Horley, 
II  Yesey,  12,  thought  there  was  gnial  weight  io  the  proposition  of  liOrd  Alvantey, 
that  no  BBsignment  by  the  hnsbsnd,  even  for  a  valnable  consideration,  conld  convey 
more  than  tbo  right  he  had  to  rednce  the  wife's  oncstanding  interest  into  possession, 
sabject  to  "  the  wife's  equity ;  "  and  that  if  the  hosbaod  died  before  that  fact  had  oc- 
cnrred,  tbe  wife's  right  as  sarriTor  wonLd  bar  tbe  assignee.  In  Ellison  t>.  Elwin,  13 
Bim.  309,  the  doctrine  in  tl>e  case  of  Fnrdow  u.  Jackaon  was  leafflrmed  by  the  vic»- 
chancellor.  Again,  In  Honner  d.  Morton,  3  Knssell's  Bep.  G5,  Lord  Chancellor  Lynd- 
bnrst  gave  a  decided  support  to  the  doctrines  of  the  inccessiTB  masters  of  the  rolls. 
Lord  Alvanky,  Sir  William  Grant,  and  Sir  Th.  Plnmer,  so  br  as  the  lereMionaiy 
interest  of  tbe  wife  was  in  question  ;  bnt  he  took  a  distinction  between  the  ease  in 
which  the  bnsband  bad  an  immediate  power  at  the  time  of  tbe  esslgiunetit,  of  redne 
ing  the  chose  in  action  into  possession,  and  where  be  had  not.  In  (he  first  case,  tbe 
assignment  ought,  in  equity,  to  be  regarded  as  the  actual  rednction  of  the  property 
into  possesion,  and  a  consequent  transfer  of  it,  for  he  had  the  power  to  do  it,  and  the 
assignment  amounted  to  an  agreement  to  do  it> 

These  laC(er  casts  wen  reviewed  in  Siter  and  another,  Ousidians  of  Jordan,  4 
Rawle's  Rep,  468,  by  Ch.  J.  Gibson,  with  learning  sad  ability,  and  Che  reasoning  of 
Sir  Thomas  Plutner,  and  of  Lm^I  LyndhuFSt,  powerfully  combated.  Afterwards,  in 
Shnmao  d.  Keigait,  7  Watts  &  Serg.  1G9,  the  court  declared  their  adherence  to  the 
doctrine  in  Biter's  case.  The  doctrine  of  the  English  cases,  that  the  efficiency  oF  tbe 
BBsigDment  depends  on  ihe  previous  redaction  of  the  chose  in  action  to  possession,  is 
declared  not  to  be  sound,  iuasmnch  as  the  husband  jure  mariti  has  dominion  over  the 
property,  as  well  as  the  power  to  reduce  it  to  possession,  and  his  fsjrkinaj&le  transfer 
of  it  for  a  valuable  consideration,  passes  that  whole  dominion,  capacity,  and  title.  The 
husband,  by  marriage,  succeeds  to  tbe  wife's  power  oF  disposal ;  and  the  distinction 

1  In  Elliott  V.  Cordell,S  Madd.  149,  tbe  decision  was  aeainatths  right  of  Che  wife;  and 
this  decision  was  approved  by  Lord  Brougham  in  Staoton  v.  Hall,  1  Buss.  Sc  My.  1T6;  and 
by  the  vice-chancellor,  in  Tidd  c.  Lister,  (1868,)  17  Eng.  L.  &  E.  B.  (MT. 

It  is  held,  in  Alabama,  that  the  bnaband'«  assignee  for  valuable  consideration,  is  not 
entitled  as  against  Che  wife  to  her  ohoses  in  action,  unloei  he  reduce  them  to  pmecuion 
dnriai;  the  covertore.  George  v.  Oaldiby,  38  Ala.  828.  Arrington  v.  Yorbmagh,  1  Joues 
Eq.  n-,  but  see  Tnttle  v.  Fowler,  St  Conn.  EB. 
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figure  in  the  modem  chancery  cases,  which  relate  to  the  claims 
of  the  husband  upon  the  property  of  hia  wif^  in  action.  If  the 
hoaband  wants  the  aid  of  chancery  to  enable  him  to  get  posees- 
aion  of  his  wife's  property,  or  if  her  fortune  be  within  the  reach 
of  the  couirt,  he  must  do  what  is  equitable,  by  making  a  reason- 
able provision  out  of  it  for  the  maintenance  of  her  and  her  chil- 
dren. Whether  the  suit  for  the  wife's  debt,  legacy,  or  portion, 
be  by  the  husband  or  by  bis  assignees,  the  result  is  the  same, 
and  a  proper  settlement  on  the  wife  must  first  be  made  of  a  pro- 
portion of  the  property,  (a)  The  provision  is  to  be  proportioned, 
not  merely  to  that  part  of  the  equitable  portion  of  the  wife's  es- 
tate which  the  husband  seeks,  but  to  the  whole  of  her  personal 
fortune,  including  what  the  husband  had  previously  received. 
And  perhaps  chancery  ought,  on  just  principles,  to  restrain  the 
husband  from  availing  himself  of  any  means,  either  at  law  or 
equity,  of  possessing  himself  of  the  wife's  personal  property  in 
action,  onless  he  would  make  a  competent  provision  for  her. 
The  English  rule  in  equity  is,  that  where  there  Is  a  suit  in  the 
ecclesiastical  courts  for  subtraction  of  a  legacy,  and  there  is  a 
married  woman  to  be  protected,  or  a  trust  to  be  executed,  the 
cooit  of  chancery  will  restrain  the  suit  by  injunction,  (b) 


betwMD  vested  and  contiogeDt,  or  rercraioairy  interests  of  the  wife,  in  reapect  to  the 
marital  dominion  and  power  of  the  transfer  of  it,  is  held  to  be  wiihonc  foundation. 
The  critical  review  in  tbie  lait  case  of  the  English  cases,  was  inteoded  oa]j  la  sbow 
the  weak  groands  on  which  the  new  tiieorj  rested ;  and  the  point  really  dedded  in 
FennsjlTBDia,  and  the  anthority  of  the  case,  extend  only  to  prove  that  the  Bssignment 
of  a  wife's  chose  in  bcUod  to  tnisteei,  for  the  benefit  of'the  wife  and  children,  and  to 
place  it  beyond  the  power  of  waste  by  the  hoaband,  was  meritorioas  and  valid  in 

(a)  HowaidD.  MoffaK,  SJobiu.  Ch- Rep.  206.  1  Eden's  Rep.  67,  370,  3T1.  2  Atk. 
Rep.  4S0, 421, 122.  Sleecb  v.  Thorington,  2  Vesej,  sen.  ses.  t  Bro.  Rep.  139.  2 
Cox's  Cases,  432.  11  Vesey,  17,  SO,  il.  1  Madd.Ch.Rep.  362.  Clancy's  Treatise, 
pfiui'nt.  Dnvall  v.  Farmers'  Rank  of  Maryland,  4  Gill  &  Johns.  Rep.  28S.  Wbite- 
sides  V.  Dorris,  7  Dana's  Rep.  IDS.  Penyctcar  v.  Jacobs,  Hill's  S.  C.  Cb.  Rep.  509. 
Like  V.  Beresford,  3  Vesey,  S06.  In  this  last  case  tbe  assignment  of  the  wife's  inter- 
est in  bank  stock  to  creditors,  in  tmst  to  pay  debts,  was  held  to  be  subject  to  the  wife's 
eqni^,  on  a  bill  to  enforce  the  auignment. 

(b)  Anon.  1  Atk.  Rep.  491.     Qrignion  e.  Qrignion,  1  Hagg.  Ecel.  R.  536. 

I  It  is  held  in  Pennsylvania,  that  a  bniband  may  assigo  for  a  valuable  consideralioD  the 
wUb's  choses  Id  aclioD,  whether  tbsy  be  presently  reducible  or  be  reversionary  Interests  or 
pOisfbilitieB.    Vebb'g  Appeal,  31  Penn.  MS.    Smllie's  Estate,  13  Penn.  130. 
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Chancery  will  leBtrain  the  husband  from  proceeding  in  the 
eodeeiasticg]  ooorte,  for  the  recovery  of  the  wife's  legacy, 
'140  tintil  *a  provieion  is  made  for  her ;  (a)  and,  apon  tliat 
doctrine,  a  snit  at  law  for  a  legacy  or  distribvtive  share 
ought  equally  to  be  restrained,  for  such  rights  in  action  are  of 
an  equitable  nature,  and,  [HOperiy,  of  equitable  cognizance. 
The  prindple  is,  that  chancery  will  l^y  hold  of  tiie  property  of 
the  wife,  as  £ai  as  it  may  be  in  its  power,  for  the  purpose  of  pro* 
Tiding  a  maintenance  for  her  when  she  is  abandoned  by  her  has> 
band ;  and  in  Dumond  v.  Magee,  (b)  where  the  hnsband  had 
hbandoned  bis  wife  for  many  years,  and  married  another  woman, 
he  was  held  to  have  forfeited  all  jost  claim  to  his  wife's  distrib- 
utiTe  share  of  personal  estate  inherited  by  bei,  and  the  same  was 
appropriated,  by  decree,  to  her  separate  use. 

This  subject  was  considered,  and  the  principal  anthoritieB  re- 
viewed, in  the  case  of  Kemtep  v.  Udall.  (c)  It  was  there  held, 
that  the  wife's  equity  attached  upon  her  personal  propniy  when- 
ever it  was  subject  to  the  jurisdiction  of  the  conrt,  and  was  tjie 
object  of  a  suit,  in  any  hands  to  which  it  might  come,  or  in 
whatever  manner  it  might  hare  been  transferred.  It  m^es  no 
difference  whether  ttie  application  to  the  court  for  the  property 
be  by  the  husband,  or  his  representatives,  or  assignees,  or  by 
the  wife,  or  her  trustee,  seeking  a  provision  out  of  the  property. 


(a)  S  Atk.  Rep.  41S.  CbancQry  will  inMrpote  on  a  biU  Bled  bj  or  on  behalf  of  tbs 
wiic,  and  restreiit  the  fansband,  or  his  uaignees,  from  poueKiiig  themielTet  of  the 
property  ai  law,  until  a  luiuble  proviBioa  be  allowed  Car  her  wipport.  Van  Epps  v. 
Vfto  DeuscD,  4  Paige's  Rep.  64.  It  baa,  at  last,  in  New  York,  become  a  settled  rale 
of  the  couits  of  equity,  that  they  will  interiero  and  restrain  a  husband  from  recoToring 
at  law  his  wile's  property,  until  he  makea  a  proTision  for  her.  But  this  will  not  be 
the  case  if  tbe  wife  lives  apart  from  her  husband  without  cause,  or  has  a  snffideDt 
provision  from  other  sources.  Fry  v.  Fry,  7  Paige,  462.  Martin  v.  Haitiri,  1  Hoff' 
man'*  Cb.  Rep.  462.  But  equity  will  not,  at  the  suit  of  the  wife,  compel  •  uttlement 
out  of  a  chose  in  action  bequeathed  to  her  for  life,  but  not  expressed  to  be  for  her  sole 
and  separate  use,  agoing  a  paiHcuiar  attigrm, /or  a  valaabU  amaidMnilion,  The  conlraet 
of  the  husband  is  exclodod  only  by  words,  showing  clearly  that  the  gift  was  intended 
to  bo  for  her  separate  use,  or  in  the  existence  of  a  caae  in  which  he  omits  duly  to  pro- 
vide for  her.  Elliott  d.  Cordell,  9  Madd.  Ch.  Rep.  149.  Stanton  n.  Hall,  3  Rnss.  & 
Mylne'a  Eep.  175.    Tyler  v.  Lake,  Ibid.  183. 

(ft)  4  Johns.  Ch.  R«p.  318. 

{e)  i  Johns.  Cb.  Rep.  4A4.  9  Cow«n,  990,  S.  C.  Dnir  v.  Bowyer,  3  ITCord's 
B.  C.  Ch.  Rep.  see.  Dnvall  e.  Fumera'  Bank  of  Maryland,  4  GiU  &  Johns.  Rep. 
882,  S.  P. 
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This  equity  is  equally  binding,  wheth^  the  transfer  of  the  prop- 
-  erty  be  by  operation  of  law,  imder  a  commission  of  bankruptcy, 
or  by  act  of  the  party  to  general  osBignees,  cs  to  an  indiTidufil, 
or  ttfaetber  the  particidar  transfer  was  Toluntary,  or  made  upon 
a  good  and  valuable  conaidermtioB,  or  in  payment  of  a  just 
debt  {a)  The  conit  may,  also,  in  its  discretion,  give  the  whole, 
or  part  only  of  the  property,  to  the  wife,  according  to  the  cir- 
cumatances  of  the  case.  80,  again,  in  HavUand  v. 
Bloosiy  (b)  the  same  Bid>iect  *  came  under  oonsidexation ;  '  141 
and  the  rule  in  equity  was  coooidered  as  settled,  that 
the  wife's  equity  to  a  soitsble  provision  for  the  maintenance  of 
h««elf  and  her  children,  oat  of  her  separate  estate,  lying  in 
action,  was  a  valid  right,  and  extended  not  only  to  property 
which  she  owned  dym  sola,  but  to  property  descended  or  devised 
to  hex  during  covoinre.  A  new  equity  arises  to  the  wife  upon 
property  newly  acquired,  and  attaches  upon  it  equally  as  upon 
that  whicli  she  )»ought  with  her  upon  marriage,  (c) 

The  wife's  equity  does  not,  aoo(»ding  to  the  adjudged  cases, 
attach,  except  upon  Ijtat  part  of  her  personal  prop>erty  in  action 
whicdi  the  husband  cannot  acquire  without  t^  assistance  of  a 
court  of  equity.'  The  rule  in  equity  does  not  controvert  the 
Jegal  title  of  the  husband  to  bis  wife's  personal  fortune  ;  and  if 
be  once  acquired  possession  of  that  property  jure  mariti,  though 
it  should  have  been  of  an  equitable  nature,  chancery  will  leave 
faim  in  undisturbed  possession  of  it  The  claim  attaches  on 
that  part  of  the  wife's  personal  fortune  for  which  the  husband 
seeks  the  aid  of  a  court  of  equity,  or  where  be  makes  an  assign- 


fa)  Eari  of  Saliebnrj  v.  Newton,  1  Eden's  Bep.  370.  Bosril  i>.  BnindcT,  1  P.  Wms. 
4S8.    Ex  parte  Thompson,  1  Deacon,  90.    ■Ex  parU  King,  Ibid.  143. 

(i)  6  Jc^DB.  Cb.  Bep.  178. 

(c)  Id  Ihe  case  Ex  parte  Beresfbrd,  1  Dessau.  S.  C.  Rep.  263,  (he  conrt,  after  a 
fall  diacnuion,  ordered  a  new  aenlemeiit  in  faror  of  ifae  wife  on  a  new  accession  of 
forrane. 


i  A  vifa's  equity  doM  not  extend  to  a  reversionary  InUrMt  in  etock.  The  aeltlenieDt  of 
that  (nad  cannot  be  aaked  for  until  it  falls  into  paeseiiion,  L  «.,  until  the  husband  hae  a 
right  to  nicelTe  it.     Otbom  v.  Morgan,  8  Sag.  L.  &  E,  B.  IBI. 

The  husband  cannot  nharge  or  assign  a  reversionary  interest  of  the  wife,  which  cannot 
by  anj  poasibilit;  vest  in  him.  Duberty  v.  Daj,  IS  E.  L  &.  Eq.  lies.  Rogers  v.  Acaster, 
11  Id.  800,  and  see  Sale  v.  Saondm,  31  Hiw.  M. 


.dr,yGoogIe 


128  OP  THE  RIGHTS   OP  PERSONS.  [PART  IV. 

ment  of  her  equitable  interests  ;  oi  the  wife  seeks  relief  in  chan- 
cery against  hei  husband  and  his  assignees,  in  regard  to  her 
legal  or  equitable  rights  which  they  are  pursuing,  (a)  If  the 
husband  can  acquire  possession  without  a  suit  at  law,  or  in 
equity,  or  by  a  suit  at  law,  without  the  aid  of  chancery,  (except, 
perhaps,  as  to  Jegaoies,  and  portions  by  will  or  inheritance,  as 
baa  been  already  suggested,)  the  husband  will  not  be  disturbed 
in  the  exercise  of  that  right,  (fi)'  Bat  it  is  unnecessary  to  pur- 
sue this  subject  more  minutely ;  and  it  is  a  vain  attempt,  says 
Mr.  Justice  Story,  (c)  to  ascertain,  by  general  reasoning,  the 
nature  or  extent  of  the  doctrine,  for  it  stands  upon  the  practice 
of  the  court  The  cases  in  chancery  to  which  I  have  referred, 
have  incorporated  into  the  equity  jurisprudence  of  New  York 
all  the  leading  provisions  and  principles  of  the  English  courts 
of  equity  on  this  head ;  and  though  snch  protection  to  the  wife 

cannot  be  afforded  in  Pennsylvania,  where  there  is  no 
•  142    court  of  *  chancery,  (d)  nor  in  New  Hampshire,  where 

equity  powers,  to  a  specific  extent  only,  are  conferred  by 
statpte  upon  the  superior  court  of  common-law  jurisdiction,  {e) 
yet  I  presume  it  exists  in  most  of  the  other  states  where  courts 
are  established  with  distinct  eqtiity  powers,  according  to  the 
English  system,  or  with  legal  and  equitable  powers  united, 
according  to  the  more  generally  prevailing  practice  in  the  United 
States.  It  exists  in  Maryland  and  Tennessee;  and  in  the  latter 
state  protection  is  even  f^orded  in  their  courts  of  law.  (/)     In 


(a)  Walwortb,  Cb.,  in  Van  Epps  v.  Van  Densen,  4  Paige,  61.  Fry  v.  Fry,  7  id. 
4«S.  Martin  t>.  Martin,  1  Hofiinaa'a  Ch.  B«p.  46».  2  Atk.  il9.  2  Store's  £q. 
632.    Clancy's  Tre&tiBC,  468. 

(b)  Howard  d.  Moffatt,  2  Johu.  Cb.  Bep.  206.  ThcouM  ■>.  Sheppanl,  2  M'Cord'a 
S.  0.  Ch.  Rep.  36.  In  the  matter  of  Anne  Walic«r,  1  Llo^d  &  Goold,  159,  Cases 
temp.  Plunket. 

(c)  Story's  Eq.  vol.  ii.  635,  636. 

{d)  Yohe  B.  Bamct,  1  Binoej,  3SS,  Tha  want  of  aucfa  a  power  in  tbe  Fennsyl- 
rania  conrbi  a  deeply  regretted  by  a  very  intelligent  judge.  Id  the  matter  of  Miller, 
I  Afhmead'g  Rep.  323.  Bnt  the  Orphans'  Conrt  baa,  by  statute,  a  limited  jnlisdie- 
tion  over  the  wife's  equity. 

(«)  Purcns  t>.  Parsons,  9  N.  H.  Bep.  309. 

(/)  M'Elhtttlen  v.  Howell,  4  Haywood,  19.     Dnvall  d.  Farmers'  Bank  of  Mary- 


>  Wile»v.WlIeB,8MaryLl. 
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North  Carolina,  if  the  aid  of  a  court  of  equity  be  required  by 
tbe  husband  to  enable  him  to  take  possession  of  his  wife's  prop- 
erty, he  must  make  reasonable  provision  for  her ;  and  the  rule  is 
the  same  when  hii  legal  lejHCsentatiTes  or  asHiguees  claim  it. 
But  their  decisions  go  no  farther,  and  the  wife  cannot,  by  a  suit 
to  equity,  stop  him,  though  he  be  insolvent,  from  taking  poa- 
seeeioD,  onless  her  claim  be  founded  upon  a  marriage  settle- 
meot  (a) '  Tbe  Superior  Court  of  New  Hampshire  intimates 
t^t  it  may,  perhaps,  be  antborized  to  apply  the  principle  of 
sustaining  the  wife's  equity,  when  the  fausbatid  or  his  assignee 
asks  the  aid  of  the  court  to  obtain  possession  of  the  distributive 
ahare  of  his  wife.  (6) 

There  is  a  difference  as  to  chases  m  actiom  belonging  to  the 
wife,  whether  the  huaband  sues  in  bis  own  name  exclusively,  or 
joiotjy  with  his  wife.  The  principle  of  the  distinction  is,  that 
if  he  brings  the  action  in  his  own  name  alone,  (as  it  is  said  he_ 
may  for  a  debt  due  to  tbe  wife  upon  bond,)  (c)  it  is  a  disagree- 


knd,  i  Gill  &  fchu.  Bep.  962.  In  TemieMBe,  it  hu  been  kdjndged  that  the  wife's 
cquit;  will  be  enforced :  ( 1 )  When  the  hnsbond  or  his  assignee  is  asking  tbe  aid  of 
a  eonrt  of  equity  to  reduce  her  properly  into  posseaBioo :  (2)  At  the  snit  of  the  wife 
orof  her  tmsiee.prayingfor  the  provision:  (3)  WTien  the  trustee  designs  Or  is  willing 
(o  pa;  or  delirer  over  the  propertj  to  the  husband  or  his  atsigae«  wilhom  snit.  In 
tbMcase,  all  of  them  will  be  enjoined,  at  the  suit  of  the  wife,  froni  chauging  the  pos- 
session nnljl  provision  be  made.  Bncif  thehusbandorhis  asaignceha«  ah^ady  reduceti 
the  property  into  possession,  a  court  of  equity  does  not  interfere.  De&rin  e.  Fitzpatridl, 
Heigs,  551.  These  are  the  settled  principles  on  the  snbject  in  the  English  eqaity  Bjstem. 

(a)  Bryan  e.  Bryan,  I  Dev.  Eq.  Kep:  47. 

{b}  See  Parsons  i>.  Partons,  9  N.   H.  Bep.   309-^6,  where  Ch.  J.  Parker  hs^ 
examined  the  history  and  doctrine  of  the  wHie's  eqnity  with  accurate  and  elabonite 
learning. 
■     (c)  Lord  Chancellor,  in  O^uider  v.  Boston,  1  Vem.  S9e.    Howell  n.  Maine,  3 

I  See  Allen  e.  AQen,  6  Ired.  Eq.  398.  Barron  v.  Barron,  U  Venn.  S7G,  BSl.  The  wife's 
eqnity  extends  as  well  to  real  as  to  perBonal  property.  In  Uoore  v.  Moore,  14  B.  Mon.  3G(>, 
it  was  allowed,  to  the  wife  out  of  the  proceeds  of  lands  which  descended  to  her  during 
the  eoTerture ;  and  in  such  case  the  wife  louy  assert  her  right  by  original  bill.  So  where 
tbe  wife  joloed  with  the  husband  in  [he  conveyance  of  lands,  and  tbe  husband  became 
insolrent  before  tbe  price  was  paid,  a  suitable  settlement  was  decreed  to  her  out  of  the 
price.  Lay  g.  Brown,  18  B.  Hon.  385.  The  wife  may  waive  her  rif^t  by  permitting  the 
conveyance;  Wright  e.  Arnold,  14  B.  Mod.  888;  or  by  joining  in  the  receipt  for  the  pro- 
ceeds; ex  parte  Geddea,  4  Rich.  Eq.  801;  or  explicitly,  on  a  separate  examination;  Ward 
9.  Amory,  1  Cnrtis,  C.  C.  418.     And,  see,  MoVey  D.  Bc^gs,  S   Haryl.  Cb.  94.     Banow 

•■  Barrow,  81  E.  L.  &  Eq.  UL 
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ment  to  the  wife's  interest,  and  implies  it  to  be  his  intention  that 
it  should  not  sorvive  her.  Bat  if  he  brings  the  action  in  their 
joint  names,  the  jndgment  is,  that  they  shall  both  recover,  and 
the  debt  survives  to  the  wife.  The  judgment  does  not  alter  the 
property,  or  show  it  to  be  his  intention  that  it  shoald  be  altered. 
It  is  also  the  rule  of  equity,  that  if  before  marriage  the  husband 
makes  a  settlement  on  the  wife,,  in  consideration  of  her  fortune, 
he  ie  considered  in  the  light  of  a  purchaser  of  her  fortune,  and 

his  representatives  will  be  entitled,  on  bis  dying  in  his 
"143     wife's  lifetime,  "to  the  whole  of  her  things, in  action, 

though  not  reduced  to  possesaion  in  bis  lifetime,  and 
tiiough  there  be  no  special  agreement  for  that  purpose.  If  the 
settlement  be  io  consideration  of  a  particular  part  only  of  her 
fortune,  the  -right  of  survivorship  in  the  wife  will  exist  only  as 
to  the  part  of  her  property  not  comprised  in  the  settlement,  and 
,not  reduced  to  possession  by  the  husband,  (a)  The  settlement 
must  state,  or  import,  that  it  was  in  consideration  of  the  wife's 
fortune,  and  it  must  appear  to  be  adequate  to  the  purchase  of 
her  fortune,  before  it  will  bar  her  right  of  survivorship,  (b) 

(5.)  As  to  personal  property  of  the  wife,  which  she  had 
in  possession  at  the  time  of  the  marriage  in  her  own  right,  and 
not  en  autre  droit,  such  as  money,  goods,  and  chattels,  and 
movables,  they  vest  immediately  and  absolutely  in  the  hus- 
band, (c)  and  he  can  dispose  of  them  as  he  pleases,  and  on 
his  death  they  go  to  his  representatives,  as  being  entirely  his 
property,  (d) 


Ley.  403.  Bat  Mr.  Proaton,  in  his  Esmj  on  Absiracw  of  Title,  toI.  i.  p.  348,  con- 
demiu  tiie  doctrine  in  this  case  in  Lenoz,  and  deniea  that  the  hoBbaod  can  sue  alone 
on  a  bond  ^ren  to  the  wife  alone.  • 

(a)  Butler's  note,  304,  to  lib.  S  Co.  Lict.  1  Yorn.  396,  note  S.  Gurfortb  v.  Brad- 
ley, 2  Vesay,  677.  Middleton  u.  Wynn,  1  Eq.  Cat.  Abr.  70,  pi.  15.  Packer  w. 
Wyndham,  Free,  in  Ch.  413.    Druce  «.  DBnniBon,  6  Vo>ey,"395. 

{b)  CleUnd  V.  Cleland,  Free,  in  Ch.  63.  Salway  e.  Salway,  Amb,  Bep.  693. 
Lord  Eldon,  in  Drace  n.  Denniaon,  6  Vesey,  395.  The  Msater  of  the  Rolls,  in 
Carr  v.  Taylor,  10  ibid.  S79.  The  caaea  admit  that  the  aettlement  viti  not  bar  (he 
wife's  equity  to  a  further  settlement  out  of  property  accruing  daring  covertare,  anless 
it  be  made  in  conaideration  of  her  fortnae  which  ahe  then  haa,  or  may  thereafter  be 
entitled  to. 

(c)  Co.  IJtLS51,b. 

((f)  By  the  statute  lair  of  Qcorgia  of  17S9,  the  real  eatate  belon^ng  to  the  wife  at 
the  marriage,  become!  retted  In  and  paa«et  to  tha  hualMnd  lo  the  same  mfumw  as 
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IL  T%e  duties  whick  the  husband  assumes : 

(1.)  To  pay  her  debts. 

The  husband  is  answerable  for  the  wife's  debts  before  cover- 
tore  ;  but  if  they  are  not  recovered  during  the  coverture,  he  is 
discharged,  (a) '  He  is  answerable  for  her  debts  only  in  virtue 
•  of  tjie  daty  imposed  on  him  to  discba^e  all  the  obligatioos  of 
the  wife ;  and  that  bis  responsibility  shoold  'cease  after  cover- 
tore  ceases,  is,  in  some  cases,  rather  against  conscience ; 
bat  then,  as  a  compensation  for  the  rule,  it  is  to  *  be  con-  '  144 
sidered  that  the  cbaiging  the  husband  in  all  cases  with 
the  debts,  would  be  against  conscience  also.  It  is  a  strict  mle 
of  law,  which  throws  apon  the  husband,  during  coverture,  all 
the  obligations  of  the  wife ;  and  by  the  same  rule  of  law,  he  is 
discharged  after  the  coverture  ceases,  by  the  death  of  the  wife, 
Conrts  of  equity  have  held,  that  they  could  not  vary  the  rule  of 
law  according  to  the  fact,  whether  the  husband  had,  or  had  not, 
received  a  portion  with  his  wife,  or  charge  hie  conscience  in  one 
case  more  than  in  the  other.  This  is  the  meaning  of  the  case 
of  Beard  v.  Romford,  [b)  according  to  Lord  Redesdale's  expla- 
nation of  the  rule  on  this  point  (c) 

penooal  property.  See  infia,  vol.  ir.  p.  39.  There  i»  a  prevalent  dupositioii  in 
maDj  of  the  states  to  enlaiige  the  powers  of  the  wife,  aad  abridge  those  of  the  hus- 
band, over  her  separate  propertj,  belonging  to  her  at  maniage,  or  gubfieqacotl)' 
acquired  by  her,  and  to  sabs^tnle  the  policy  of  the  civil  law'foc  that  of  the  common 
law  on  the  subject.  Thos,  by  the  coiutitation  of  Wisconein,  adopted  la  1S4S,  all  the 
re^  and  personal  property  of  the  wife,  at  the  time  of  her  marriago,  or  acquired  by  her 
afterwards,  are  to  be  her  separate  property.  So  the  legiglature  of  Arkansas  hare  ex- 
empted all  snch  property  from  liability  for  her  hnaband's  debts. 

(a)  He  is  liable  for  a  breach  of  tnut  committed  by  the  wife  before  mairioge.  Pal- 
mer 0.  Wakefield,  3  Bearan,  327. 

(6)  3  P.  Wms.  409.     Cases  temp.  T^b.  173. 

(c)  I  Sch.  &  Lef.  363.  Wiihanpoon  v.  Dabose,  in  Ck>nrt  of  Appeals,  in  8.  C. 
Law  Jonmal,  No.  3,  p.  366,  S.  P. 

I  Where  the  wife,  befbre  marriage,  held  shares  In  a  jidat-stock,  which  remained  in  her 
nrnme  after  marriage,  the  husband  renuiojt  to  have  any  tbiug  to  da  with  them:  Md,  that 
be  was  not  liable  »«  a  member  of  tha  company.  Tlie  company's  dead  of  settlement  pro- 
Tlded  that  the  husband  of  a  shareholder  should  not  be  a  member.  Dodgsoo  s.  Bell,  8 
Eng.  L.  &  E.  B.  6«. 

In  New  York,  by  statute  passed  {July  IS,  IWa,)  Laws  of  1B63,  cb.  fiT0,  p.  lOGT,  snits  to 
lecorer  debts  oontrauted  by  the  wife  before  marriage,  may  be  brought  against  husband 
■ud  wife ;  but  the  judgment  and  execution  affect  the  teparate  eatate  of  the  wifij  only.  A 
bosband,  however,  who  ocquirea  the  separate  property  of  his  wife,  Is  liable  to  the  extent 
of  stich  property  br  her  debta  oontraolsd  befbre  marriage,    (t  3,  lb.) 
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The  rule  of  law  on  this  subject  may  operate  very  injnriouBly 
to  creditors  ;  for  if  the  wife  be  largely  indebted  before  marriage, 
and  the  husband  takes  and  appropriates  all  hei  personal  prop- 
erty to  himself,  and  the  wife  dies  before  the  creditors  have  col- 
lected their  debts,  the  hosbaod  is  no  longer  liable,  and  the 
creditors  of  the  wife  axe  left  without  remedy.  If  the  husband  ' 
himself  dies  before  the  debte  are  collected,  his  representatives 
aze  not  liable ;  and  though  the  'wife  remains  liable  after  ber  hos- 
band's  death,  for  her  former  debts  remaining  unpaid,  she  may 
have  no  property  to  pay  them.  The  answer  to  this  objection  is 
attempt^  by  Lord  Macclesfield,  in  the  Earl  of  Ihomond  v.  Earl 
of  Suffolk,  (a)  It  may  be  hard,  he  observes,  that  the  husband 
should  be  answerable  for  the  wife's  debts,  when  he  receives 
nothing  from  her;  but  we  are  to  set  off  against  that  hardship, 
the  rule,  that  if  the  husband  has  received  a  personal  estate  with 
the  wife,  and  happens  not  to  be  sued  during  the  eovertore,  he  ^ 
not  liable.     He  runs  a  hazard  in  being  liable  to  the  debts,  much. 

beyond  the  personal  estate  of  the  wife ;  and  in  recon^ 
'  145    pense  for  that  *  hazard,  he  is  entitled  to  the  whole  of  her 

personal  estate,  though  far  exceeding  the  debts,  and  is 
discharged  &om  the  debts  as  soon  as  the  coverture  ceases.  In 
Heard  v.  Stamford,  there  was  a  starong  effort  made  before  Lord 
Ch.  J.  Talbot,  to  charge  the  husband,  after  the  wife's  death,  with 
a  debt  of  hers,  dune$ola,  to  the  extent  of  what  he  had  received 
from  her,  for  she  happened  to  bring  a  large  personal  estate  to 
her  bnsband.  The  inJQslice  of  the  case  was  pressed  npon  the 
coart,  for  upon  the  rule  as  it  stood,  a  feme  sole  might  be  worth 
10,000^  and  owe  1,000/.,  and  marry  and  die,  and  the  husband 
might  appropriate  the  10,000/.  to  his  own  use,  and  not  pay  one 
farthing  of  the  debt  Lord  Nottingham  was  so  provoked  at  the 
hardship  of  the  rule,  in  a  case  in  which  the  wife  brought  a  la^e 
portion  to  her  hnaband,  and  died,  and  when  the  bnsband  con- 
tinued  in  possession  of  the  goods,  and  refused  to  pay  the  very 
debt  contracted  by  the  wife  for  the  goods,  that  he  declared  he 
would  alter  the  law.  Bat  Lord  Talbot  said,  that  nothing  less 
than  an  act  of  parliament  could  alter  the  law ;  and  the  rale  was 
fixed,  that  the  husband  was  liable  for  the  wife's  debts  only 

(a)   I  p.  Wbu.  469. 
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daring  the  coverture,  unless  the  creditor  recovered  judgment 
against  him  in  the  wife's  lifetime,  and  that  only^  the  wife's  choses 
in  action  not  reduced  to  pogsesaion  in  her  lifetime,  would  be 
assets  in  the  husband's  hands,  when  they  come  to  him,  aa  her 
administrator.  K  relief  ought  to  be  given  against  the  husband, 
because  he  received  sufficient  property  with  the  wife,  then  by 
the  same  reason,  if  the  wife  had  brought  no  fortnne  to  her  has- 
bcmd,  an3  judgment  was  recovered  against  him  during  cover- 
ture, relief  ought  to  be  afforded  to  the  husband  against  this 
judgment  after  his  wife's  death.  He  declared  that  the  role 
could  not  be  disturbed  by  a  court  of  equity ;  and  it  has  contin- 
ued unaltered  to  this  day.  The  husband  is  liable,  not  as  the 
debtor,  but  as  the  husband.  It  is  still  the  debt  of  the  wife,  and 
if  she  survives  her  husband,  she  continues  personally  lia- 
ble, (a)  *  It  has  also  been  held  by  the  K.  B.,  in  HSles  v.  *  146 
WiUiaTOSt  (b)  that  the  debts  of  the  wife  dtim  sola,  as  well 
as  the  husband's  debts,  are  discharged  by  the  bankruptcy  of  the 
husband.  It  is  dear  that  a  certiScate  of  bankruptcy  diBcharges 
him ;  and  Ijord  Cb.  J.  Parker  thought  that  the  wife  was  also 
discharged  forever,  and  not  merely  during  the  husband's  life, 
though  on  that  point,  he  said,  it  was  not  necessary  to  give  a 
decided  opinion.  (') 

(2.)  7b  maintain  her. 

The  husband  is  bound  to  provide  his  wife  with  necessaries 
suitable  to  her  situation  and  his  condition  in  life ;  and  If  she  . 
contracts  debts  due  for  them  during  cohabitation  be  is  obliged 
to  pay  those  debts ;  but  for  any  thing  beyond  necessaries  he  is 
Dot  chargeable.  He  is  bound  by  her  contracts  for  ordinary  pur- 
chases, from  a  presumed  assent  on  his  part ;  but  if  his  dissent 

(a)  Woodnwn  v.  Chapman,  1  Campb.  IT.  P.  189. 

{b)  1  P.  Wdu.  S49.  It  was  <lec[dcd,  in  Lockwood  v.  Salter  and  wife,  S  NeTJIlo  & 
Hanniog's  Bep.  S55,  that  the  wife's  debu,  dum  tola,  were  eztingai»hed  by  iho  bm- 
bdud's  discharge  oa  a  bankrupt  or  insolient.  But  see  contra,  tupra,  p.  I3S,  Mallorj  v. 
TBnderheyden,  the  mle  in  eqailj,  and  which  la  the  correct  rule,  thoogh  the  rule  at 
law  is  otherniBS. ' 

)  It  is  now  settled  in  New  Yoil^  tiiat  a  discbu^  of  the  bnsband  nndetthe  bnnkrnpt 
laws,  is  no  disobarge  of  lbs  wife.  Mallory  v.  Vuiderhe7deD,  S  Barb.  Ch.  B.  S.  C.  1  Coout 
B.4G3. 

vol-  II.  12 


.dr,yGoogIe 


134  OF  THE  EIGHTS   OF  PBRSOKS.  [PAET  IV.    . 

be  previoasly  made  known,  the  presamption  of  his  assent  is 
rebutted.  He  may  still  be  liable,  though  the  seller  would  be 
obliged  to  show,  at  least,  the  absolute  necessity  of  the  ptucbase 
for  her  comfort,  (a)  If  the  tradesman  furnishes  goods  to  the 
wife,  and  gives  the  credit  to  her,  the  husband  is  not  liable, 
though  she  was  at  the  time  living  with  her  husband.  (6)^  Nor 
is  he  liable  for  money  lent  to  the  wife,  uoless  his  request  be 
averred  and  shown,  (c)  So,  if  the  husband  makes  a  reasonable 
allowance  to  the  wife  for  necessaries  during  his  temporary 
absence,  and  a  tradesman,  with  notice  of  this,  supplies  her 
with  goods,  the  husband  is  not  liable,  unless  the  tradesman  can 
show  that  the  allowance  was  not  supplied,  (d)    If  the  husband 


(a)  Etherington  v.  Purott,  1  Salk.  IIS.  2  Lord  Bajm.  1006,  S.  C.  Monti^e  v. 
Braedict,  3  Bamev.  i,  Cresiw.  631. 

(6)  Bentle/  v.  Griffin,  5  Tann  ton's -Sep.  35S.    Metcalfe  d.  Shaw,  3  Campb.  32. 

(c)  Stone  D.  MacTuur,  7  Tannlon,  432. 

(if)  Holt  V.  Biieo,  4  Bamew.  &  Aid.  SB!.  If  there  be  an  smioble  eeparatioo  of 
hiubaud  and  wife,  and  be  fiiniiBhes  bar  with  necassariei  according  to  die  agreement, 
he  is  not  Uablc  for  aitideB  fornUhed  to  bcr  bj  a  tradeeman,  tbough  be  bad  no  notice, 
for  the  moral  obllga^on  on  bia  part  ceases.  Caney  v.  Pallon,  3  Ashmead,  140.  Mr. 
Wallace,  one  of  the  leaned  editon  to  the  American  editiou  of  Smith's  Leading 


1  ir  tbe  goods  inpplied  be  □ecetaariea,  the  bnsband  le  not  the  leu  liable,  beoanu  they 
are  charged  npon  the  tndesmaji'i  books  to  the  wife.  Forloog  e.  Bjtona,  S6  Maine,  831. 
Wbere  tbe  wife  emploTod  couniel  to  prosecute  a  petition  for  divoice,  and  a  diTorce  was 
obtained,  It  was  held  that  the  counsel  fees  conld  not  be  considered  as  nectttarUt  for  the 
wife,  bnt  that  she  only  was  liable  to  ber  coonseL  Sbelton  v.  Pendleton,  IB  Conn.  B.  Uf. 
.lohnson  «.  WHlinnis,  3  Greene,  (Iowa)  ST.  But  it  whs  held  in  Brown  v.  Aekroyd,  81 E.  L. 
&  Eq.  214,  that  a  proctor's  fees  might  be  recovered  as  necessaries  if  there  were  reBsoaablB 
grounds  for  tnstituUng  tbe  suit.  In  Coffin  v.  Dunham,  8  Gush.  404,  the  husband  was  held 
to  be  not  liable  tar  the  f^  of  a  ooansdlor,  wbo  had  Buccassfolly  dreaded  tbe  wife  against 
Ills  libel  fbr  diToroe.  He  is  i^argeable  with  tbe  eipeose  of  nacesinry  medical  attendance 
upon  his  wife.  Cothran  s.  Lee,  34  Ala.  S80.  But  not  for  tbe  fees  of  one,  who  neither 
has,  nor  profesaes  to  have,  any  medical  skill  or  knotrlcdgs  of  digdasoa  or  tbeir  remedies. 
Wood  V.  O'Kelley,  S  Cusb.  406.  Tbe  husband  is  not  liable  for  goods  furnished  to  his  wife 
which  were  fitting  for  bar  station  in  llfei'if,  in  foot,  she  was  supplied  by  him  with  neces- 
saries at  the  time  of  the  purchase.    Reoaux  v.  Teakle,  20  Eng.  L.  &  G.  R.  345. 

Id  an  action  for  goods  supplied  to  Uie  wife  oo  her  order  alone,  tbe  question  Is,  Id  the 
absence  of  such  eviilence  of  necessity  ns  ma;  show  an  agency  in  law,  not  whether  tbe 
goods  were  neceSBaries,  but  wbetber  there  was  ao  agency  or  authority  in  fact.  Read  r. 
'faalde,  a4£.L.  Jcliq.  S82;  and  see  Sawyer  n.  Cutting,  33  Venn.  486.  This  is  a  well  con- 
sidered case  as  to  what  inferences  of  agency  (in  the  absence  of  poaitiye  proof^  may  be 
inferred  Ihun  tbe  marital  relation.  See  Bark  v.  Howard,  18  Mis.  B,  241.  Euddockv. 
Marsh,  38  B.  L.  &  Eq.  GIS. 

Bnt  for  necessaries,  the  wife  of  a  lunatic,  confined  in  an  asylum,  may  pledge  his  credit, 
and  the  husband  may  be  sned  for  debt    Eeed  «.  Legard,  4  Eng.  L.  &  E.  B.  G2S. 
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abandons  bis  wife,  ot  they  separate  by  consent,  without  any 
provision  for  her  maintenance,  or  if  he  sends  her. away, 
be  is  liable  for  her  necessaries,  *and  he  sends  credit  with  *147 
her  to  that  extent,  (a)'  But  if  the  wife  elopes,  though  it 
be  not  with  an  adulterer,  he  is  not  chargeable  even  for  necessa- 
ries. The  very  iact  of  the  elopement  and  separation  is  suffi- 
cient to  put  persons  on  inquiry,  and  whoever  gives  the  wife 
credit  afterwards,  gives  it  at  his  peril.  The  husband  is  not 
liable  unless  he  receives  his  wife  back  again,  (b)  The  duties  of 
the  wife,  while  cohabiting  with  her  husband,  form  the  consider- 
ation of  his  liability.  He  is  accordingly  bound  to  provide  for 
her  in  his  family;  and  while  he  is  not  guilty  of  any  cruelty,  and 
is  willing  to  provide  her  a  home,  and  all  reasonable  necessaries 
there,  he  is  not  boand  to  furnish  them  elsewhere.  All  persons 
supplying  the  food,  lod^ng,  and  raiment,  of  a  married  woman 
living  separate  from  her  husband,  are  bound  to  make  inquiries, 
and  they  give  credit  at  their  periL  (c)^ 

It  has  been  a  question  whether,  if  the  wife  elopes,  and  re- 
pents and  returns  again,  and  her  husband  refuses  to  receive  her, 
be  is  then  bound  for  her  necessaries.  The  opinion  of  Lord  Cb. 
J.  Raymond,  in  Qtild  v.  ^ort^mon,  (d)  seems  to  be,  that  he 
would  be  liable ;  for  he  says  that  if  the  hosband  should  refuse 
to  receive  the  wife,  "  &om  that  time  it  may  be  an  answer  to  the 
elopement."^     Iiord   Eldon  subscribed  to  that  case,   and   the 


Caaea,  in  Law  Libraiy,  N.  S.  toI.  i(xv.,  lays  that  tbia  coso  in  FennsflrBma  is  the 
ablest  case  on  the  Bnbject  to  be  round  In  the  American  books. 

(a)  Walker  v.  Simpsoa,  7  Watts  &  Serg.  83. 

\b)  RobiDBOD  V.  Greinold,  1  Salk.  Bep.  119.  Monit  v.  Kiaija,  Scr.  Bep.  M7. 
Child  V.  HardjniBD,  Str.  B«p.  675.  Hash]'  n.  Scott,  1  Hod.  B«p.  134.  1  Sid.  Rep. 
109.  1  Lev.  Sep.  i,  8.  C.  12  Johm.  Bep.  293.  3  Pick.  Bep.  269.  Kirkpatrick, 
Ch.  J.,  3  Halsted's  Rep.  146. 

(e)  M'CaCchen  t>.  M'Gaha;,  II  Johns.  Rep.  SBl.  HiunwaTing  t>.  IiMlie,  S  Carr.  & 
FaTne'e  N.  P.  Rep-  907.    mndle;  v.  Marquis  of  Wettmeath,  6  Baraew.  t  Creas.  S(HP. 

id)  2  Str.  Rep.  STS. 


>  Tlie  hoBband  i>  liable  for  the  fimeral  eipensea  of  the  wife,  thoogb  thej  wore,  by  tgno- 
ment,  lirlug  separate  at  the  time  of  the  death.  Ambroie  v.  Kerriaoo,  4  Eng.  L.  &  E.  R. 
801. 

1  The  husband,  baring  a  right  to  the  wife's  services,  may  majntala  an  actfon  for  sltm- 
deroni  irords  affecting  her  health  and  spirits.    Olmsted  «.  Brown,  11  Barb.  B.  8G7. 

*  CletDeDts.  Mattison,  8  meh.  B.  98. 
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same  doctrine  has  been  declared  in  New  Yoric,(a)  bat  it  does 
not  apply  where  the  wife  had  committed  adaltery.  (b)  It  has 
also  been  a  debatable  point,  whether,  if  the  faoBband 
*  148  should  rehiBe  to  provide  necessaries  for  his  wife,  and  *  pro- 
hibit a  particular  person,  or  any  person,  &om  trusting 
her,  and  she  should,  notwithstanding  the  prohibition,  be  trusted 
with  necessaries  soitable  to  her  age,  and  degree,  and  rank  in 
life,  the  law  would  then,  notwithstanding  such  prohibition,  raise 
an  assumpsit  against  the  husband.  In  the  case  of  Manby  t. 
ScoUi  in  the  reign  of  Charles  II.  {e)  which  wne  argned  many 
times  at  the  bar,  and  then  in  the  exchequer,  by  all  the  judges  of 
England,  it  appeared  to  be  ^e  opinion  of  a  laige  majority  of 
the  judges  that  the  husband  could  not  be  charged  even  with  the 
necessaries  for  the  wife,  against  his  express  previous  prohibition 
to  trust  her,  and  that  her  remedy  would  be  in  the  spiritua] 
court  for  alimony.  But  the  minority  of  the  court  held,  that  the 
husband  would  be  chargeable  from  the  necessity  of  the  case ; 
and  that  the  husband  cannot  deprive  the  wife  of  the  liberty 
which  the  law  ^ves  her  of  providing  necessaries  at  his  expense, 
for  her  preservation.  This  opinion  of  the  minority  seems  to  be 
the  received  law  at  thb  day,  and  the  extreme  rigor  of  the  old 
rule  LB  relaxed.'  The  husband  is  bound  to  provide  his  wife  with 
necessaries  when  she  is  not  in  fault,  from  a  principle  of  duty 
and  justice;  and  the  duty  will  raise  an  assumpsit  independent 
of  his  consent,  and  when  no  consent  can  be  inferred,  as  in  the 
case  of  a  refusal  on  his  part  to  provide  her  with  necessaries. 
If  he  turns  her  out  of  doors,  and  forbids  all  mankind  &om  sup- 
plying her  with  necessaries,  or  if  she  receive  such  treatment  as 
affords  a  reasonable  cause  for  her  to  depart  firom  his  house,  and 


(a)  RTCntchen  o.  ATQ^ny,  U  Johns.  Rep.  881.    M'Oshsf  o.  WmiatnB,  12  iWd. 
S03.    E?rera  ir.  Hatton,  3  Esp.  2M. 

{b)  OoTier  e.  Hancock,  S  Term  R«p,  603. 
_  (e)  I  Mod.  Bcp.  134.  1  Sid.  Rep.  109.  1  Ler.  Rep,  4,  S.  C. ;  anij  the  case  is  re- 
ported Bt  lai^,  with  lenmed  notes,  in  Smith's  Leading  Cases,  in  Law  Library,  N.  S., 
vol.  xxviil.,  in  a  new  trnnelHlion  ftom  iho  original  French  in  Sidefln,  by  J,  G.  Phlli- 
morc,  Esq.  It  is  one  of  the  aiost  inleresting  cases,  and  !a  ability  and  IcaitiiDg  the 
discussion  is  equal  to  any  in  the  English  law. 

I  Clament  v.  MatUson,  8  Blah.  R.  S8. 
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refiiBe  to  cohabit  with  him,  yet  he  will  be  bonnd  to  fulfil'  her 
contracts  foi  neceseatiee,  suitable  to  her  circumBtanceB,  and 
those  of  her  husband,  (o)'  The  case  of  £oHon  v.  iVe«- 
tice,(b)  which  *  aioae  ia  the  K.  6.  aa  late  bb  18  Geo.  *149 
II  goea  the  length  of  establishiug  this  reasonable  doc- 
trine. The  wife  took  up  necessaries  on  credit,  after  the 
husband  had  used  her  ill,  and  abandoned  her,  and  forbidding 
the  plaintiff  &om  trusting  her.  B\A  the  K.  B.  held  that  the 
husband  had  no  right  to  make  each  a  prohibition  in  such  a 
case,  and  they  distinguished  the  case  from  that  of  MarAy  v. 
Scott,  because,  in  that,  the  wife  was  guilty  of  the  first  wrong ; 
and  they  sustained  the  action  of  the  assumpsit  for  the  goods 
sold  to  the  wife^J 

In  a  modem  decision  in  the  E.  B.  (c)  it  was  held,  that  if  a 
man  turned  away  his  wife  without  justifiable  cause,  he  was 
bound  by  her  contracts  for  necessaries  suitable  to  her  degree 
and  estate.  If  tfaey  lived  together,  he  is  only  bound  by  her 
contracts  made  with  his  assent,  which  may  be  presumed.  If  the 
wife  goes  beyond  what  is  reasonable  and  prudent,  the  tradesman 
trusts  the  wife  at  his  peril,  and  the  husband  is  not  bound  bat 
by  his  assent,  either  express  or  reasonably  implied.  The  doc- 
trine of  the  Supreme  Court  of  New  York  is  to  the  same 
efiect  {d) 


(a)  Hoaltston  v.  8m]^,  3  Blngham'g  Rep.  137.  lo  this  caw  the  cooit  considered 
dra  law  to  be,  that  if  a  man  rendered  his  house  DoBt  fbr  9.  modest  woman  ta  continae 
in  it,  or  if  tli«  wife  had  reasonable  gronnd  to  apprehend  personal  Tiolence,  she  was 
JBsdlled  in  qnitting  it,  and  the  husband  would  be  liable  for  uecesaariea  famished  for 
hermpport. 

(&)  Str.  Bep.  I2I4. 

(c)  HoDtagae  n.  Benedict,  3  Bamew.  &  Creas.  631. 

\d)  M'Catchen  v.  H'Oalia;,  11  Johns.  B«p.  SSI.    The  hnsband  is  not  liable  on  a 

<  The  paitf  fnroishiDg  nsceasarie*  must  prom  that  the  wi/b  left  for  a  snffieleat  oaiua. 
Bkiwere  v.  Sturtevont,  i  Denio's  R.  IS.  Adultery  by  the  hoibaod  is  a  aafflcieat  canae. 
Sfkea  s.  Halslead,  1  Sandf.  (Law)  B.  4B3. 

If  a  boebatid,  who  Is  able  to  support  his  wife,  drive  her  away  frorn  hia  house,  he  cannot 
b«  diarged  wiOi  her  support  as  a  panper  at  the  suit  of  the  anperiiiUndeDls  of  the  poor. 
Morton  v.  Rhodes,  18  Baib.  100.  See  Comioisaioiieii  v.  Eildebiand,  1  Carter,  (Ind.)  SBBj 
but  It  seems  to  be  held,  in  Haesacbuaetta,  that  a  town  may  in  auch  a  chso  recover  of  Uie 
husband  tlie  amount  expeoded  in  the  necetsary  8upp(»t  of  the  wife  as  a  psiDper,  bat  not 
fbr  supplies  snitsble  to  her  condition  in  life.  Hooson  «.  Williams,  IS  Law.  Bep.  41S, 
(Not.  18U.1 
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(3.)  Liable  for  her  torts. 

The  husband  is  liable  for  the  torts  and  franda  of  the  wife 
committed  during  ctfvertore.'  If  committed  in  his  company, 
or  by  his  order,  be  alone  is  liable.  If  not,  they  are  jointly 
liable,  and  tbe  wife  most  be  joined  in  tlie  suit  with  her  hus- 
band. Where  the  remedy  for  the  tort  is  only  damages  by  suit, 
or  a  fine,  the  husband  is  liable  with  the  wife ;  but  if  the  remedy 
be  sought  by  imprisonmeat,  on  execution,  the  husband  is  alone 
liable  to  imprisonment,  (a)  Tbe  wife,  during  coverture,  cannot 
be  taken  on  a  ca.  so.  for  her  debt  dum  sola,  or  a  tort  dum  sola, 
without  her  husband ;  and  if  be  escapes,  or  is  not  taken,  the 
court  will  not  let  her  lie  in  prison  alone,  (b)  If  the  tort 
*  150  or  offence  be  punished  criminally  by  imprisonment,  *  or 
other  oorporal  punishment,  the  wife  alone  is  to  be  pun- 
ished, unless  there  be  evidence  of  coercion,  &om  tbe  fact  that 
the  offence  was  committed  in  the  presence  or  by  command  of 
the  husband.  This  indulgence  is  carried  so  far  as  to  excuse 
the  wife  from  punishment  for  theft  committed  in  the  presence 
or  by  the  command  of  her  husband,  (c)  But  the  coercion 
which  is  supposed  to  exist  in  that  case  is  only  a  presomptioa  of 
law,  and,  like  other  presumptions,  may  be  repelled.' 


negotiable  note  given  bj  tbe  wife,  even  in  a  soit  b;  the  bona  Jide  indoraee,  though 
given  for  goods  purchased  bj  her  to  cany  on  her  trade,  nnlesa  it  was  given  with  hia 
enthoritj  or  approbation.    Beakert  n.  Sanford,  6  Watta  &,  Serg.  164. 

(a)  3  Bladu.  Com.  «U. 

{b)  JachBOD  V.  Gabree,  I  Vent.  Rep.  51. 

(c)  1  Hawk.  P.  C.  b.  1,  ch.  1,  lec.  9. 

^  A  vrife  having  nb  power  at  law  to  enter  into  the  contract  %t  agency  with  her  hnaband, 
itwoHldnem  to  follow  that  iha  cannot  be  made  liable  for  his  fraud,  while  aMuroing  to 
act  for  her  In  that  capeoity.  BIrdteje  v.  Flint,  8  Barb.  S.  C.  Rop.  EOO.  In  an  action 
agalnt  hnsband  and  wife  for  a  libel  published  bj  the  latter  no  lou  damages  ihall  be 
recovered  than  if  the  woman  were  unmarried,    Austin  v.  Wilson,  i  Cuih.  378. 

*  Uhl «.  Commonw;ea]th,  «  Qiatt.  70C ;  Conunonwealth  v.  Murphy,  a  Onj,  GIO.  A  wife 
cannot  be  convicted  of  foloidonaly  receiving  etolen  goodi  from  her  hntband.  Beglna  v- 
Biooks,  It  E.  L.  &  Eq.  £80.  Begina  *.  UaUiew>,  1  E.  L.  &  £q.  MS.  It  U  held  in  Bead- 
cap  V.  Sipe,  that  a  joint  action  of  trespau  will  lie  egahist  husband  and  wife  fiv  ta 
assault  oommitted  by  both,  fl  Giatt.  SIS.  And  where  ■  party  brou^C  an  aotioa  against 
huabaad  and  wife  jointly  for  tm  assault  by  the  latter,  It  wai  held  error  to  nonsoit  bim 
as  to  both,  on  the  ground  of  the  presumed  eiemption  of  the  wife.  Wagener  v.  Bill,  M 
Baib.  821.  It  Aay  be  well  to  remark,  that  this  immunity  of  the  wife  does  not  extend 
to  the  crimes  of  treason,  murder,  or  robbery,  nor,  in  general,  to  those  crimes  (except 
theft)  which  ate  mala  m  u ;  even  m  respect  to  theft,  if  the  wife  was  not  drawn  to  thfl 
oSeiica  by  the  busband,.ehe  is  guilty  as  well  ai  the  luuband.    1  Bossell  on  Ctimes,  p.  IS. 
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m.  Wife^s  capacity  at  law  to  act  as  a  feme  sole. 

(1.)  To  jmrckase  and  sell  land. 

The  disability  of  the  wife  to  contract  so  as  to  bind  herself, 
anses  not  from  want  of  discretion,  but  beoaose  she  haa  entered 
into  an  indisscduble  connection,  by  which  she  is  placed  under 
the  power  and  protection  of  her  husband,  and  because  she 
has  not  the  administiation  of  property,  and  has  given  up  to  him 
all  personal  property  in  poBsession,  and  the  right  to  receive  all 
BOoh  as  may  be  reduced  into  pos^seion.  (a)  But  this  general 
rule  is  sobject  to  certain  exceptions,  when  the  principle  of  the 
role  coold  not  be  applied,  and  when  reason  and  justice  dictate 
a  departure  firom  it.^ 

In  the  first  place,  a  wife  may  purchase  an  estate  in  fee  witb- 
ont  her  husband's  consent,  and  the  conveyance  will  be  good,  if 
the  husband  does  not  avoid  it  by  some  act  declaring  hia  dissent, 
and  the  wife,  after  her  husband's  death,  may  waive  or  disagree 
to  the  purchase,  {b)  But  the  conveyance  of  a  feme  covert,  ex- 
cept by  some  matter  of  record,  was  absolntely  void  at  law,'  and 
in  England  the  wife  need  to  pass  her  freehold  estate  by  a  fine, 
end  this  and  a  common  recovery  were  the  only  ways  in  which 
she  could,  at  common  law,  convey  her  real  estete.  She  might, 
by  a  fine  and  a  dedaration  of  the  uses  thereof,  declare  a  use 
for  her  husband's  benefit*    So,  if  the  husband  and  wife  levied 


'  Id  Nev  York,  if  an;  femsle  being  or  nftenrards  becoming  a  tnarrisd  ^romaa,  depoalts 
hinds  In  a  BBvinK*  bank  in  her  own  name,  ttie  offlcera  of  Eoeh  bank  an  anthoriied  to 
pa;  ttaesame  to  hsr,  and  her  receipt  will  be  a  aofflcienl  disohaigs.  Laws  of  New  York, 
1860,  ch.  Bl. 

*  \Vhere  IttQcIi  were  ooorejed  to  a  mmmed  woman  who  bad  been  deserted  by  her  hii»- 
baud,  a  mortgage  deed,  given  back  b;  ber  at  tbe  same  time  to  eecnre  n  part  of  tha  piii> 
chase  money,  was  held  void.  Concord  Bank-  v.  BelKs,  10  Cnsh.  3T8.  Nor  is  a  married 
wtHnan  estopped  from  setting  up  title  to  lands,  as  against  one  claiming  as  gnintae  under 
her  namoty  deed,  which  falsely  pacported  to  have  been  executed  betbre  her  marriaga. 
Lowell  I.  Daniels,  2  Gray,  ISl. 

•  The  wife,  cTfln  at  common  law,  may  make  a  conveyance  to  her  hnshand  through  a 
third  parson,  to  whom  the  wife  first  conveys,  and  who  then  conveys  to  the  hnsband. 
Jsckaon  e.  Stevens,  IB  Johna.  B.  110.  Uetiwn  r.  Haisen,  3  Barb,  Ch.*B.  381.  Bnt  It 
teeiUB  that  a  married  woman  may  not,  by  uniting  witb  her  hnsband  In  a  conveyance  of 
faer  lands  to  a  tnutee,  reserve  a  valid  power  to  appoint  it  to  tlw  husband's  use,  or  con~ 
vey  it  to  him  by  devise.    Deuipeey  «.  Tylse,  8  Dner,  78. 
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a  fine,  a  declaration  of  the  nBes  by  the  hneband  alone 
would  bind  the  wife  and  her  heire,  unless  she  disagreed  to  the 
'  uses  during  the  coverture,  (a)  Afi  a  general  rule,  the 
*  Idl  husband  must  be  a  '  party  with  the  wife  to  her  convey- 
ance,^ but  if  she  levied  a  fine  as  a  feit^  sole,  without 
her  husband,  though  it  would  be  good  as  against  her  and  hei 
heirs,  (6)  the  husband  may  avoid  it  daring  coverture,  for  the 
benefit  of  the  wife  as  well  aa  for  himself,  (c)  Now  the  English 
law  is  changed  as  to  the  mof^e  of  conveyance  of  the  wife,  by 
the  abolition  of  fines  and  recoveries,  and  the  wife  conveys  by 
deed,  with  the  husband's  concurrence.  (d\  The  wife  may,  as 
an  attorney  to  another,  convey  an  estate  in  the  same  manner 
as  her  principal  could,  and  she  may  execute  a  power  simply 
collateral,  and,  in  some  cases,  a  power  coupled  with  an  interest, 
without  the  concnnence  of  her  husband,  (e)  She  may  also 
transfer  a  trust  estate,  by  lease  and  release,  as  a  feme  sole.  (/) 
The  conveyance  of  land  by  femes  covert,  under  the  govem- 


(a)  Beckwith'e  Caee,  2  Co.  ST.  SwMiton  v.  B«Ten,  3  Atk.  Bep.  106.  In  Durant 
V.  Ritchie,  4  Maaon's  Bep.  45,  the  hnsband  and  wife  conve;ed  to  A.  in  Tee,  lo  the  use 
of  tho  grantors  for  their  joint  liros,  and  to  (he  BorTiTOT  in  fee,  and  the  nsea  were 
held  to  be  well  raised  ont  of  ihe  aetein  of  A. 

<6)  Bro.  Ahr.  tit.  Pioea,  pL  75.    Perkins,  sec.  20.    Shep.  T,  by  Preston,  p.  7. 

{c)  Preston  on  Abstracts  of  Title,  vol.  i.  p.  336.  By  the  Fine  and  Becorerj  Act 
of  3  &  4  W.  IT.  c  74,  the  coart  of  C.  B.  may,  wheneTer  the  hnsband's  coDcarrence 
CBUDOt  be  procored  from  any  cause  whatever,  aathorize  the  wife  to  coavey  her  lands 
by  deed  without  his  concnrrence.'  This  is  analogous  to  the  prorisioD  in  the  Civil 
Code  of  liOnisiaoa,  art.  1S7,  Uken  from  the  Code  Napoleon,  art.  218,  by  nhich,  in 
caee  tho  hosband  refuses  to  aothoriie  his  wife  to  sell  her  paraphernal  propariy,  she 
may  apply  to  the  jadge  of  (he  place  of  her  domicii  for  aniliority,  and  which  be  ma; 
grant  after  hearing  the  panies. 

{d]  By  the  English  sCatnte  of  3  and  4  WQIiam  IT.  ch.  74,  abolishing  fines  and 
recoveries,  married  women  are  enabled,  with  the  concurrence  of  (heir  husbands,  and 
in  special  cases  withont  it,  to  dispose  by  deed,  or  relinquish  any  estate  they  may 
have,  as  effectually  as  they  could  do  if  sold,  provided  the  deed  of  a  married  woman 
be  acknowledged  by  ber  befoie  a  competent  officer,  on  a  previous  examination,  apart 
itma  her  husband. 

(e]  Gugden  on  Powen,  c.  3,  sect.  1.    Co.  LitLSS,  a,  US,  a. 

(/)  Burnabj  v.  Griffin,  3  Tesey,  268. 


>  Scott  0.  Purcell,  7  Blackf.  R.  68.  But  see,  as  to  the  law  In  New  Yoric,  The  F.  Ina. 
Co.  «.  Bay,  4  Barb.  S.  C.  Rep.  407.  Affirmed  In  Court  of  Appeals,  4  Comitook  R  1. 
The  mortgage  of  the  wife,  without  the  cononrrence  of  the  husband,  was  held  to  be  good. 

'SeeSDE.L.&Eq.  493;  Id.Gia{  80  Id.  846;  «S  Id.  317,  S83. 
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ment  of  the  colony  of  NewYoric,  waa,  in  point  of  fact,  by  deed 
and  not  by  fine,  and' upon  the  simple  acknowledgment  of  the 
wife  before  a  competent  officer,  without  private  examination. 
Such  loose  modes  of  conveyance  were  mentioned  in  the  act  of 
the  16th  of  Febraary,  1771,  and  were  confirmed ;  bat  it  waa  de- 
clared, that  in  fntm«,  no  estate  of  a  feme  covert  should  pass  by 
deed,  without  her  previous  priyate  acknowledgment  befofe  the 
officer,  apart  from  her  husband,  that  she  executed  the  deed 
freely,  without  any  fear  or  compulsion  of  her  husband,  (o)^  The 
deeds  of  femes  covert^  in  the  form  used  in  other  cases,  accom- 
panied by  such  en  examination,  and  which  is  still  required  by 
statute,  {b)  have  ever  since  been  held  sufficient  to  convey  theii 
estates,  or  any  future  contingent  interest  in  real  property,  and 
fines  and  recoveries  are  now  abolished  by  stataie  in  New 
York,  (c)     If  the  wife  resides  out  of  the  state,  she  may  unite 


(a)  It  is  worthy  of  notice,  however,  that  in  tha  act  of  ihe  first  legisUture  of  New 
York,  in  1683,  ander  the  Dnko  of  Tork,  and  which  was  termed  ":  the  charter  of  libar- 
ties,"  it  waa  provided,  that  no  estate  of  a  fane  covert  ahonld  be  convoyod  but  by  deed 
acknowledged  by  bci  in  tome  conrt  of  record,  and  aba  being  secretly  examined, 
whetber  she  did  it  freelj,  wtthont  threats  or  compulsion  of  her  hosbaDd.  In  the  old 
colony  of  Plymouth,  it  was  enacted  by  law,  in  1646,  that  the  acknowledgracnt  of  a 
(ale  of  lands  by  the  wife  before  a  magistrate  waa  anfficient.  Plymouth  Colony  Lows, 
fay  BHf^ham,  IS36,  p.  BG.  In  HaesachnaettB,  under  the  province  act  of  9  WilliBin  ni., 
a  wiib,  in  conjunction  with  her  hnaband,  might  convey  her  real  eatale  by  deed  of  bar- 
gain and  sale,  duly  eiccnted,  acknowledged,  and  recorded,  without  being  privately  ex- 
amined, whether  she  did  it  freely  or  not.  Judge  Trowbridge  said,  aach  hod  been  the 
practice  in  the  province  down  to  hie  time,  and  he  held  snch  conveyances,  so  authenti- 
cated, to  be  valid.  See  his  opinion  in  the  Americsn  Jurist,  So,  ST.  &ee,  also,  Fow- 
ler V.  Shearer,  7  Mass.  Rep.  U,  19-23.  Tbe  Revised  Statutes  of  Massachusetts,  of 
18SE,  give  a  aanction  to  the  joint  deed  of  husband  and  wife ;  bnt  though  the  deed  will 
pass  her  real  estate,  it  will  not  bind  her  by  any  covenant  or  estoppel. 

ib)  N.  Y,  Revised  Statutes,  vol.  i.  p.  T58,  sec.  10. 

{c)  Ibid.  vol.  ii.  p.  343.   If,  however,  the  party  was  an  injimt  as  well  as  a/one  eeeert. 


t  The  certificate  of  the  officer  mast  be  eotnplete  according  to  the  raqoisltlon  of  the 
■tatula  to  moke  a  married  woman's  deed  operaUve.  It  cannol  be  amended  by  paral  testl- 
mony  of  the  officer,  after  bis  term  of  offlea  has  expired.  Elwood  o.  Elock,  18  Barb.  B.  SO. 
Dennis  t.  Tarponny,  20  Barb.  3T1, 

By  a  recent  statute  of  Vermont,  the  separate  aoknowledgment  of  married  women  to 
deeds  is  no  longer  required.  They  execnte  deeds  in  the  same  mauner  as  their  husbands. 
Lawiof  iSGi,p.3e.  * 

The  wife  may  be  estopped  tVom  impeaching  the  validity  of  a  conve}'ance  made  without 
her  separata  acknowlBd)(ment,  if  by  her  own  tree  act  she  receive  the  oonsidemtioii.  Fnl- 
tootr.  Uoora,  SfiPeon-WS.    See  Ourtlss  «.  Follett,  U  Barb.  S«T. 
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with  hei  husband  and  conTey  all  her  right  and  intei^st, 
•  152    present  and  contingent,  equally  *  as  if  she  were  a  fetne 

sole,  and  without  any  such  epecial  acknow^Iedgment.  (a) 
Nor  does  a  deed  by  the  wife,  in  execution  of  a  power  ot  trust, 
require  a  private  examination.  (6) 

This  snbstitate  of  a  deed  for  a  conveyance  by  fine  has  pre- 
vailed throughout  the  United  Sfates,  as  the  more  simple,  cheapi 
and  convenient  mode  of  conveyance,  (c)  The  reason  why  the 
husband  was  required  to  join  with  bis  wife  in  the  conveyance 
was,  that  bis  assent  might  appear  upon  the  face  of  it,  and  to 
show  be  was  present  to  protect  her  from  imposition ;  and  the 
weight  of  authority  would  seem  to  be  in  favor  of  the  existence 
of  a  general  rule  of  law,  that  the  husband  must  be  a  party  to 
the  conveyance  or  release  of  the  wife.  Such  a  rule  is  founded 
on  sound  principles  arising  from  the  relation  of  husband  and 
wife.  Bat  there  are  exceptions  to  the  rule,  and  it  is  not  univer- 
sal in  its  application.  In  New  Hampshire,  the  wife,  according 
to  statute  and  usage,  may  release  her  right  of  dower  by  her 
separate  deed,  executed  without  ber  husband ;  (d)  and  in  Massa- 
chusetts it  has  been  said,  by  a  very  high  authority,  that  the 
wife,  by  her  separate  deed  executed  subsequently  to  a  sale  by 
her  husband,  and  in  consideration  of  that  sale,  may  release  her 
right  of  dower,  {e)     In  the  State  of  Maine  the  same  exception 


the  disability  oriiing  from  infancy  remuni,  though  she  execute  and  acknowledge  the 
deed  in  the  fonn  preacribed  by  the  atatate.    Bool  v.  Mix,  17  Wendell's  Rep.  119. 

(a)  New  York  Revised  Statntes,  vol.  i.  p.  ST3,  sec.  11. 

lb)  Flatt,  J.,  in  Jaqnes  d.  Method.  Spit.  Cburch,  17 'Johns.  Rep.  990.  Stnrgcs  u. 
Corp,  13  Yesey,  190.  When  (he  wife's  property  settled  on  her  is  the  subject  of  a 
deed,  eqnin  looks  npon  ber  as  a  Jenu  Mnle,  and  as  incident  to  [be  ownetship  in  her,  is 
her  power  of  dispoailioa  without  Ibe  concnrrence  of  ber  husband.  Powell  d.  Murray, 
3  Edw.  T.  Ch.  Rep.  636. 

(<:}  Darey  v.  Turner,  1  Dall.  Rep.  II.  Walson  v.  Bailey,  I  Binney's  Rep.  470. 
Jackson  v.  Gilchrist,  IS  Johns.  R^.  69.  Fowler  v.  Shearer,  T  Mass.  Bep.  14.  Gor- 
don p.  Hay-wood,  S  N.  H.  Rep.  iOi.  Thatcher  d.  Omans,  Supplement  (o  3  Pick.  B«p. 
SSI.  Lithgon  n.  EaTenagh,  9  Maes,  Rep.  173.  Elmer's  N.J.  Dig.  83.  Acts  of 
North  Carolina,  1715,  1730.  The  method  of  coareyiog  lands  by  line  and  common 
recovery  was  never  in  ose  in  North  Carolina,  and  Uie  etaCotM  of  171S  and  I7S0,  ro- 
qnired  the  wife's  previous  private  examination  before  her  conveyaace  by  deed  was 
binding.  The  law  of  the  island  of  Jamaica  allows  a  married  woman  to  convoy  by  a 
■imple  conveyance  with  her  separate  acknowledgmenL 

(d)  Woodbury,  J.,  in  S  N.  H.  Bep.  1 7G,  405. 

(e)  Parsons,  Ch.  J.,  in  Towler  v.  Sbemxr,  7  Maw.  Bep.  U. 
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has  been  adopted ;  asd  it  is  declared  to  be  the  usage  or  common 
law  of  New  England,  that  a  wife,  in  consideration  of  her  has- 
band's  conveyance,  may,  by  her  own  separate  deed,  release  her 
right  of  dower  to  the  grantee  of  hei  husband,  (a)  Sub- 
ject to  this  exception,  *  the  general  rule  is  explicitly  re-  '  153 
cognized  in  those  states  where  the  exception  prevails. 
But  in  Massachusetts,  even  the  exception  is  now  understood 
not  to  exist,  and  it  is  declared  that  the  husband  must  be  a  party 
to  the  deed  of  release  by  the  wife  of  her  dower,  and  the  previous 
conveyance  by  the  hueband  is  not  sufficient  to  give  the  wife's 
deed,  executed  by  her  alone,  validity.  (6)  In  New  York,  this 
particular  question  has  never  been  judicially  settled ;  it  is,  how- 
ever, declared  by  statute,  (c)  that  if  a  married  woman  execute  a 
power  by  grant,  the  coQcurreoce  of  her  husband,  as  a  party,  is 
not  requisite ;  and  if  she  reside  out  of  the  state,  though  she  may 
convey  any  real  estate  situated  within  the  state,  without  any 
other  acknowledgment  or  proof  of  the  execution  of  it  than  that 
required  of  a  feme  tole,  she  is  in  that  case  to  "join  with  her 
husband"  in  the  conveyance. (cQ  The  substitute  in  favor  of  a 
conveyance  by  the  wife,  of  a  deed  for  a  fine  or  common  re- 
covery, was  made  in  Maryland,  by  the  colony  statutes  of  1715, 
175S,  and  1766 ;  and  the  statute  law  of  that  stats  is  explicit, 
that  the  hoeband  and  wife  most  join  in  the  conveyance,  (e)  So, 
in  Massachusetts,  &om  the  earliest  periods  of  the  colony,  the 
wife,  with  the  concunence  of  her  hasband,  could  convey  her 
estate  in  fee  by  deed  duly  acknowledged  and  recorded.  (/)  In 
South  Carolina,  Georgia,  end  Kentucky,  the  wife  conveys  in  the 
same  way ;  and  in  Rhode  leland,  Connecticut,  Ohio,  Indiana, 
Missouri,  and  North  Caroling,  (and  this  is  no  doubt  the  general 
rule,)  the  husband  must  join  in  the  conveyance  by  the  wife, 
and  she   must  be   separately  examined   before   an  officer,  (g*) 


(a)  Rows  t>.  Hamilton,  3  Greeoleafs  Rep,  63. 

(i)  Powell  V.  MoMon  and  Brimfleld  Mnnnfactaring  Company,  3  Uaeon's  Rep.  347. 
Halt  V.  Savage,  4  ibid.  373.    Jackson  on  Real  Actions,  336. 

(e)  N.  Y.  RsTiied  St&tates,  toI.  i.  p.  736,  sec.  117. 

(<f)  New  TorkReTi*ed8tatnteB,  vol.  i.  p.  7S8,  sec.  11.   ■ 

{e]  Lawience  v.  H^ler,  3  Hut,  k  Johng.  Rep.  371. 

(/)  4  HaaoD'B  Rep.  48,  62. 

(^)  Hanchester  v,  Hoogb,  i  Haion'a  Rep.  67,  BeTised  Statutes  of  Ohio,  1831, 
See,  alio,  Ter.  Law  of  Otixo,  179fi.    Chase'B  Statutes,  vol  L  p.  186.    Tbe  BUUnle  law 
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*154  In  Virginia,  it  is  laid  'down  as  the  general  iule,'tbat  the 
wife's  deed,  to  be  valid,  mnat  be  executed  by  the  husband 
also,  (a)  In  New  Jersey,  by  Uieir  early  colony  laws,  the  wife 
might  convey  her  estate  by  deed,  provided  she  was  pieviously 
and  privately  examined  by  a  magistrate,  (b)  Upon  the  view  of 
our  American  law  on  this  subject,  we  may  conclude  the  general 
rule  to  be,  that  the  wife  may  convey  by  deed ;  that  she  must  be 
privately  examined ;  that  the  husband  ranst  show  his  concur- 
rence to  the  wife's  conveyance  by  becoming  a  party  to  the 
deed  ;  and  that  the  cases  in  which  her  deed  without  such  con- 
currence is  valid,  are  to  be  considered  as  exceptions  to  the 
general  rule,  (c) 

(2.)  To  sue  and  be  sued. 

If  the  husband  was  banished,  or  had  abjured  the  realm,  it 
was  an  ancient  and  another  necessary  exception  to  the  general 
rule  of  the  wife's  disability  to  contract,  and  she  was  held  capa- 
ble to  contract,  and  to  sne  and  be  sued,  as  a/eme  sole.  In  snch 
a  case,  both  she  and  her  creditors  would  be  remediless  without 
that  exception.  In  the  c^e  of  Belknap  v.  Ladg  Wei/land,  (d) 
it  was  held,  2  Hen.  IV.  ch.  7,  that  the  wife  of  a  man  exiled  or 
banished,  could  sue  alone,  though  that  exception  was  regarded 

of  Ohio  reqaires  the  ceRJficoU  of  the  wparate  examinatioii  of  (he  wif^  to  her  de«d,  to 
state  that  the  contents  of  the  deed  were  made  known  (o  her.  Chasc'e  Stiitates,  vol.  iii. 
Act  of  North  Carolina.,  1751.  Brown  v.  Siarko,  3  Daim's  Ken.  Rep.  320,  Prince's 
Dig.  of  Statates  of  Qeorgia,  ad  edit.  IB37,  p.  169,  Beviacd  Slatntea  of  lodiana,  IS3B, 
p.  313.  Stacutea  of  Connecticut,  1838,  p.  392.  B.  S,  of  Missooii,  183S.  Bat  !n 
Uaiyluid  it  haa  been  held,  that  if  the  wife  givee  a  mortgage  of  lands  held  in  trnst  for 
her  separate  use,  though  it  be  not  acknowledged  as  the  etaciite  requires  in  respect  to 
deeds  of  ,^ni«s  conert,  the  deed  cceat«e  a  speciSe  lien,  to  be  enforced  In  eqnit;.  Bmn:- 
dige  0.  Poor,  £  GiU  &  Johns,  Kep.  I. 

(a)  Sexton  v.  Fickciiog,  3  Randolph's  Sep,  468. 

{b)  Loaming  &  Spicer's  Collection;,  pp,  S35,  SGB. 

|c)  It  was  adjudged' in  Vermont,  in  Sumoer  v.  Conant,  10  'Vermont  Rep.  I,  or 
Shaw's  R,  S.  N.  vol.  i.,  that  a  fmu  covat  could  not,  either  separately  or  jointly  with 
her  husband,  execute  a  valid  pouw  o/  oHottoj  to  conrey  lands  hold  in  her  right.  The 
statute  giving  her  a  right  to  convey  by  deed,  did  not  [«ach  the  cue.  So  in  Htine,  the 
agreemeui  of  a  married  woman  for  the  tale  of  her  rea]  estate,  thoagh  made  vfth  her 
husband's  assent,  and  for. a  Tftlnable  consideration,  is  void.  Lane  v.  McKeen,  15 
Maine,  304. 

{d]  Cited  in  Co.  LitL  132,  b.  133,  a. ;  and  see,  also,  Wilmofe  Case,  Moore's  Rep. 
851,  in  which  18  Edw.  I.,  10  Edw.  III.  ch.  3S9,  and  1  Hen.  IV.  cb.  1,  are  alto  cited 
by  Lord  Coke  and  Dodderidge,  3,,  u  procedents  to  the  lame  pohit. 
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at  that  day  almost  as  a  prodigy;  and  some  one  exclaimed,  ecce  - 
modo  mirum,  quod  faminafert  breve  regis,  non  nominando  virum 
conjwtetum  rabore  legis.  Lord  Coke  seema  to  put  the  capacity 
of  the  wife  to  sue  as  a  feme  sole  upon  the  ground  that  the  abju- 
ration or  banishment  of  the  husband  amounted  to  civil  death. 
But  if  the  husband  be  banished  for  a  limited  time  only,  though 
it  be  no  civil  death,  the  better  opinion  is,  that  the  consequences 
as  to  the  wife  are  the  same,  and  she  can  aue  and  be  sued 
as  a  feine  'sole,  {a)  And  if  the  husband  be  an  alien,  *155 
always  living  abroad,  the  reason  of  the  exception  also 
applies ;  and  it  was  held,  in  the  case  of  Deerly  v.  Ditchess  of 
Mazarine,  {b)  that  in  such  a  case,  the  wife  was  suable  as  a 
feme  sole,  in  like  manner  as  if  the  husband  had  abjured  tJie 
realm.  Though  it  was  mentioned  in  that  case  that  the  husband 
was  an  alien  enemy,  and  had  been  divorced  in  Prance,  yet,  as 
Lord  Loughborough  said,  (c)  the  decision  did  not  test  on  either 
of  those  grounds,  but  solely  and  properly  on  the  ground  that  the 
wife  lived  in  England,  on  a  fortune  of  her  own,  and  separate 
from  her  husband,  who  had  always  resided  abroad  as  an  alien.^ 
Again,  in  Waiford  v.  The  Duchess  of  IHenne,  {d)  Lord  Ken- 
yon  held,  that  the  wife  was  liable  as  a.  feme  sole,  for  goods  sold, 
when  the  husband  was  a  foreigner,  residing  abroad,  and  that 
this  case  came  within  the  principle  of  the  common  law,  appli- 
cable to  the  case  of  the  husband  abjuring  the  realm.     If  the  wife 

(a)  Note  209  10  lib.  3,  Co.  Lilt.  Sparrow  v.  Carrnthers,  decided  b;r  ^ates,  J.,  and 
cited  as  good  aaiboritr  id  1  Term  Rep.  6.  1  Bos.  &  Pull.  9S9.  S  Boa.  &  Pall.  233. 
Carrol  b.  Bisncow,  4  Eip.  N.  P.  Rep.  S7.  In  Eobinion  v.  Reynolds,  1  Aiken's  Vl. 
Bep.  IT4,  the  English  cases  are  ablj  revieired,  and  the  conclusion  seemed  rather  lo 
be  (bat  the  vife  conld  onlj  sue  and  be  saed  af  a  ftmt  aofe,  when  the  hnshUid  was  an  . 
alien  who  had  always  resided  abroad,  or  was  civiliier  morluus,  B\whcn  he  was  exiled, 
banished  for  life,  or  had  abjared  the  reslm.  In  that  case,  the  husband  had  Toluntarilj 
withdrawn  hinuelf  from  tho  United  Slates,  and  that  was  held  not  to  bo  nufflcientj  and 
the  question  wai  bj  that  ease  slill  left  unsettled,  whether  transportation  or  banish- 
ment hj  law,  Tor  a  limited  time  only,  woald  be  soffldenl.  Bat  in  the  English  case. 
Ex  parte  Franks,  1  Moore  &  Scott,  1 ,  more  recently  decided,  the  wife  of  a  conTicted 
felon,  sentenced  to  transportation  for  14  years,  but  detained  in  conflnenMnt  in  the 
hnlks,  was  held  liable  to  be  nmda  a  bankmpt,  il  the  traded  on  her  own  ftccoaul. 

(6)  1  Lord  Haym.  147.    1  Satk.  Rap.  116. 

(ej  1  H.  Blacks.  Bep.  349. 

id)  3  Esp.  N.  P.  Rep.  554.    Bean  e.  Morpin,  1  Hill's  S.  C.  Rep.  8  8.  P. 

1  McArlbai  v.  Bloom,  3  Duer,  Ilil. 
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wae  not  to  be  personally  chargeable  for  debts  contracted  under 
snch  circnm stances,  she  would  be  witbout  credit,  and  might 
starve.     And  if  the  husband  wus  a  native,  instead  of  an  alien, 

he  thought  the  rule  might  be  different,  as  in  that  case  he 
•  156     was  to  be  presumed  to  have  the  *  animus  revertendi.  (a) 

In  the  case  of  De  Oaillon  v,  L'Aigle,  (b)  the  court  of  C. 
B.  held  the  same  doctrine,  and  that  a  feme  covert  was  charge- 
able with  her  contracts,  where  the  husband,  being  a  foreigner, 
had  voluntarily  abandoned  her,  and  resided  abroad,  and  that 
it  was  for  her  benefit  that  she  should  be  liable,  in  order  to 
enable  her  to  obtain  a  credit  and  secure  a  livelihood.  It  was 
also  said,  in  that  case,  that  there  was  no  instance  in  which  the 
wife  was  held  personally  liable  on  her  contracts,  on  the  ground 
of  her  husband  residing  abroad,  when  be  was  an  Bngjishman 
bom.  In  corroboration  of  the  distinction  contained  in  that  sug- 
gestion, we  may  refer  to  the  case  of  Bogget  v.  Frier,  (c)  in 
which  the  K.  B.  held  that  the  plaintiif  could  not  sue  as  a  feme 
sole  for  treapaSB  to  her  property,  when  her  husband,  beinff  a 
natwal-bom  subject,  bad  deserted  her  for  years  before,  and  gone 
beyond  sea,  but  without  having  abjured  the  realm,  or  been  ex- 
il^  or  banished.  The  case  of  Kay  v.  Duckesse  De  Pienne,  (d) 
introduced  a  qualification  of  the  distinction  in  the  former  cases, 
between  the  wife  of  a  foreigner  and  the  wife  of  a  native ;  and 
it  held  that  if  a  foreigner,  though  a  resident  abroad  at  the  time 
of  the  suit  brought,  had  ever  resided  in  England,  his  wife  was 
disabled  to  sue.  The  distinctions  in  the  English  law,  subject 
to  this  qualification,  have  been  assumed  as  the  law  in  thb 
country,  (e) 


(a)  Fninki  i'.  Dnchcss  of  Fienne,  S  Esp.  N.  P.  Bep.  5S7. 

{b}  I  Bob.  &  Pull.  3ST. 

(e)  II  £aat,  301.  The  rajoinder  in  this  cMe,  amcng  its  averments,  ttated  that  the 
haBband  had  utter  abjurtd  the  realm.  Thi9  woaJd  impl;  that  ahjnra^on  waa  knovn 
in  modem  practice,  and  jst  it  is  admitted  in  the  bocks,  that  abjaration  or  banishment 
npon  DBtb,  taken  by  a  felon  on  ffceing  to  a  sanctuary,  that  he  wonld,  within  for^ 
days,  lenTe  Che  realm  forever,  haa  been  disnaed  since  the  reign  of  Jamea  I.,  and  abol- 
ished. Hawk.  F.  C.  b.  S,  c.  9,  sec.  44.  4  Blacks.  Com.  326.  The  privilego  of 
aanctnarjr  viaii  also  abolished  in  France  by  Lonia  XU.  Henault's  Abr.  Chro.  torn.  ii. 
p.  446. 

(d)  3  Campb.Rep.  123. 

(<)  Gregory  t>.  Paul,  15  Uaaa.  Bep.  31.  Bobinson  b.  Beynolda,  I  Aiken'a  Rep. 
74,  $ttpra,  p.  155,  n.  c. 
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'This  18  the  extent  of  the  authorities  on  this  eabject ;  *  157 
and  it  is  easy  to  see  that  there  might  be  most  distresHing 
cases  under  them,  for  though  the  husband  be  not  an  alien,  yet  if 
he  deserts  his  wife,  and  resides  abroad  permanently,  the  neces- 
sity that  the  wife  should  be  competent  to  obtain  credit,  and  ac< 
quire  and  recover  property,  and  act  as  a  /erne  soU,  exists  in  fiiU 
force,  (a)  It  is  probable  that  the  distinction  between  husbands 
who  are  aliens  and  who  are  not  aliens,  cannot  long  be  main- 
tained in  practice,  because  there  is  no  solid  foundation  in  prin- 
ciple for  the  distinction,  (b) 

If  the  wife  be  divorced  a  merua  et  thoro,  it  has  been  soggest- 
ed,  in  some  of  the  Ixtoks,  that  she  can  sue  and  be  sued  as  a 
feme  sole,  (c)  But  in  Lewis  v.  Lee,  {d)  it  was  adjudged,  in  the 
English  court  of  K.  B.,  upon  demurrer,  that  though  the  wife  be 
divorced  a  nensa  et  thoro,  and  lived  separate  and  apart  from  her 
husband,  with  an  ample  allowance  as  and  for  her  separate  main- 
tenance, she  should  not  be  sued  as  a  feme  sole.  Tbe  question 
ia  not  settled  in  tbe  jurisprudence  of  this  country.  In  Massa- 
chusetts, it  has  been  held,  after  a  full  coneideiation  of  the  sub- 
ject, that  a  wife  divorced  a  mensa  et  thoro,  might  sue  and 
be  sued  as  a  feme  sole,  ior  property  *  acquired,  or  debts     *  158 


(a)  If  t,Jinu  (wxrt  be  driven  by  craelt;  from  a  hnsbRBd's  house,  and  she  retires  to 
another  itate,  and  maintains  heraelf  by  her  labor,  withoat  an;  prorision  for  her  made 
bj  her  hasbasd  who  abandoned  her,  ihe  maj  sne  m  a  finu  >olt,  chough  her  hnaband 
be  ■  cidxen.   Gregory  d.  Paul,  13  Mais.  Rep.  31.   Abbot  o.  Bayley,  6  Pick.  Bep.  S9.> 

(b)  In  Bean  c.  Morgan,  4  M'Cord's  Ucp.  14S,  it  was  held,  that  if  the  hiuhand  de- 
parts from  tbe  elale,  with  intent  to  reside  abroad,  and  without  tbe  inlenlioD  of  letnrn- 
tng,  hii  wife  beeomes  oompetenl  to  contract,  and  to  sne  mi  be  Eued  u  a  Jetn«  toll. 
This  was  breaking  down  the  diEtinction  mentioned  in  the  texC  So  in  Gregory  v. 
Piercs,  4  Uetcalf 's  Bep.  478,  it  was  held,  that  if  Lite  husband  deserts  bis  wife,  abso- 
Intelf  and  completely,  by  a  continued  absence  from  the  slate,  and  with  an  intent  to 
renonnce  dejaeto  Ihe  marital  relation,  the  wife  may  sue  and  be  aned  as  a  Jnae  sob. 
This  was  considered  to  bo  an  application  of  an  old  role  of  tbe  common  law,  and 
equivalent  to  an  abjnraiion  of  the  realm. 

(c)  Bacon,  tit.  Baron  and  Ferae,  H.  Lord  Loaghborongh,  in  2  Voaey,  jun.,  145. 
In  Stephens  n.  Tot,  Moore's  liep.  665,  it  wag  intimated  (il  stnUtuO  that  the  wife,  on  a 
dlTorce  a  Ihora  ^  nenso,  could  sue  without  her  husband,  in  like  manner  as  she  eoold 
«ne  it  her  husband  was  exiled. 

(d)  3  Baraew.  i.  Cress.  291. 
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contracted  by  her  subsequently  to  the  divoice.  (a)  This  is 
the  more  reasonable  doctrine,  and  it  seems  to  be  indispensa- 
ble that  the  wife  Bhoald  have  a  capacity  to  act  for  herself,  and 
the  means  to  protect  herself,  while  ahe  is  withdrawn,  by  a  judi- 
cial decree,  from  the  dominion  and  protection  of  her  husband. 
The  coturt  of  Massachusetts  has  intentionally  barred  any  infer- 
ence that  the  same  consequence  would  follow  if  the  husband 
was  imprisoned  by  law  for  a  public  oSence  or  crime.  But  such 
a  case  might  be  equivalent  to  an  abandonment  of  the  wife,  and 
ground  for  a  divorce  a  mensa  et  thoro ;  and  there  are  as  much 
reason  and  necessity  in  that  case  as  in  any  other,  that  the  wife 
should  be  competent  to  contract,  and  to  protect  the  earnings  of 
her  own  industry,  {b) 

In  Hatchett  v.  Baddeley,  16  Geo.  III.,  (c)  the  C.  B.  held  that 
a  feme  covert  eloping  from  her  husband,  and  running  in  debt, 
could  not  be  sued  alone,  for  that  -ao  act  of  the  wife  could  make 
her  liable  to  be  sued  alone.  If  she  could  be  sued,  she  could 
sue,  acquire  property,  and  release  actions,  and  this  would  over- 
turn first  principles.  In  no  case,  said  one  of  the  judges,  can  a 
feme  covert  be  sued  alone,  except  in  the  known  excepted  cases 
of  abjuration  >x  exile,  where  the  husband  is  considered  as  dead, 
and  the  woman  as  a  widow.  It  was  afterwards  held,  by  the 
same  court,  in  Lean  v.  Schviz,  18  Creo.  TIL,  {d)  that  if  the  wife 
had  even  a  separate  maintenance,  and  lived  apart  from  her  hus- 
band, she  could  not  be  sued  alone.  There  was  no  instance  in 
the  books,  said  the  court,  of  an  action  being  sastained  against 
the  wife,  when  the  husband  was  living  at  home,  and  under  no 


(a)  Dean  v.  Kithmond,  S  Pick.  Hep.  461.    Pierce  v.  Bttrnhui],  4  Metcalf'i  Bep. 
303,  S.  P. 

(6)  UasB&chnMtU  Rflvind  SMtntes  of  1836,  anlhorize  a  divorce  from  the  bond  of 
matrimany  if  either  poitj  be  aentenced  to  imprUonment  in  the  state  prison.  &ipra, 
p.  SG.  Thej  liliewige  clothe  the  wife  with  power  lo  act  in  ia<u\j  respects  as  Kftme 
(ofe,  if  her  husband  abgents  himielf  from  the  itaK,  and  abandons  hii  wife,  and  makei  . 
no  BuffideoC  provision  for  her  mainienance.  She  is,  in  guch  cases,  authorized  to  coa- 
tract,  and  to  sue  and  be  sncd  as  a  feme  soU,  bo  long  as  her  hasband  remains  absent. 
The  same  power  aad  capacity  are  gireo  to  a  married  woman  who  comes  into  Ihe  state 
without  her  husband,  he  baTiug  ncrei  lived  wlUi  her  in  the  state.  If  the  husband  af- 
terwards comes  into  the  state,  he  assumes  bis  marital  rights.  Massadiutetu  Bevised  ^ 
Stalulei,  part  S,  tit.  7,  ch.  77. 

(c)  S  Wm.  Blacks.  lUp.  107».    Gilchrist  v.  Brown,  4  Term  Bep.  766,  8.  P. 

{d)  G  Wm.  BUcks.  B^.  1195. 
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civil  disability.  A  wife  may  acqoire  a  separate  character  by  the 
civil  death  of  her  husband,  bat  she  cannot  acquire  it  by  a  vol- 
natary  separation. 

•But  a  few  years  afterwards,  the  conrt  of  K.  B.,  under  *169 
the  influence  of  Lord  Mansfield,  in  the  celebrated  case 
of  Corbett  v.  Poelnitz,  {a)  introdnced  a  new  principle  into  the 
English  law,  respecting  the  relation  of  husband  and  vrife ;  but 
a  principle  that  was  familiar  to  the  Roman  law,  and  to  the 
municipal  law  of  most  of  the  nations  of  Europe.  The  court, 
in  that  case,  held  that  a  feme  covert  living  apart  from  her  hus- 
band, by  deed  of  separation  mutually  executed,  and  having  a 
large  and  competent  maintenance  settled  upon  her,  beyond  the 
control  of  her  husband,  might  contract  and  sue,  and  be  sued  at 
law  aa  a  feme  sole.  Lord  Mansfield  put  the  action  upon  the 
ground  of  the  wife  having  an  estate  settled  upon  her  to  her 
separate  use,  and  acquiring  credit,  and  assuming  the  character 
and  competency  of  a  feme  sole.  The  ancient  law  had  no  idea 
of  a  separate  maintenance ;  and,  when  that  was  introduced, 
tiie  change  of  customs  and  manners  required,  as  indispensable 
to  justice,  the  extension  of  the  exceptions  to  the  old  role 
of  law,  which  disabled  a  married  woman  from  contracting. 
The  reason  of  the  rule  ceased,  when  the  wife  was  allowed  to 
possess  separate  property,  and  was  disabled  from  charging  her 
husband. 

This  decision  of  the  K.  B.  was  in  1785,  and  it  gave  rise  to 
great  scrutiny  and  criticism.  It  was  considered  as  a  deep  and 
dangerous  innovation  upon  the  ancient  law. 

In  Compton  v,  ColHnson,  {b)  l>ord  Ijoughboroogh  held,  not^ 
withstanding  that  decision,  that  it  was  an  unsettled  point, 
whether  an  action  could  be  maintained  against  a  married 
woman,  separated  from  her  husband  by  consent,  and  enjoying 
a  separate  maintenance.  Again,  in  ^lah  v.  Leigh,  (c)  the  K. 
B.,  in  1794,  indirectly  assailed  the  decision  of  Corbett  v.  Poelr 
nilz,  and  did  not  agree  that  the  conrt  conld  change  the  law,  so 
as  to  adapt  it  to  the  fashion  of  the  times.     They  declared, 

(a)  1  Term  Kep.  fi.  Ringstcd  v.  Lady  Laneaboroogh,  and  Barwell  d.  Brooks,  8 
Dong.  Rep,  197,  S71,  were  caeee  tbat  preceded  the  one  of  Corbett  d.  Poelsttc,  and 
declared  the  ume  doctrine. 

{b)  I  H.  BUcks.  Bep.  850.  (e)  5  Term  Bep.  £79. 
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however,  without  tonching  the  authority  of  the  decision, 
*160     'that,  upon  a  voluntary  separation  of  husband  and  wife, 

without  a  permanent  fund  for  her  separate  use,  she  could 
not  be  sued  alone  as  a  feme  sole.  Afterwards,  in  Clayton  v. 
Adams,  {a)  the  court  of  K.  B;  went  a  step  further  towards  over- 
turning the  authority  of  Corbett  v.  Poelnitz,  and  held,  that 
though  the  wife  lived  apart  firom  her  husband,  and  carried  on  a 
separate  trade,  she  was  not  suable ;  for  if  she  could  be  sued  as 
a  feme  sole,  she  might  be  taken  in  execution,  which  would 
operate  as  a  divorce  between  husband  and  wife.  At  last,  in 
Marshall  v.  Rutton,  (&)  the  K.  B.  decided,  in  1800,  after  a  very 
solemn  argument  before  all  the  judges,  that  a  feme  covert  could 
not  contract  and  be  sued  as  a  feme  sole,  even  though  she  be 
living  apart  from  her  husband,  with  his  consent,  and  have  a 
separate  maintenance  secured  to  her  by  deed.  The  court  said, 
that  the  husband  and  wife,  being  but  one  person  in  law,  were 
unable  to  contract  with  each  other,  and  that  such  a  contract, 
with  the  consequences  attached  to  it,  of  giving  the  wife  a  ca- 
pacity to  contract,  and  to  sue  and  be  sued,  w^ould  contravene  the 
general  policy  of  the  law  in  settling  the  relations  of  domestic 
life,  and  would  introduce  all  the  confusion  and  inconvenience 
which  must  necessarily  result  from  so  anomalous  and  mixed  a 
character  as  such  a  manied  woman  would  be.  The  only  way 
in  which  such  a  separation  can  be  safe  and  effectual  is,  by 
having  recourse  to  trustees,  in  whom  the  property,  of  which  it 
is  intended  the  wife  shall  have  the  disposition,  may  vest,  uncon- 
trolled by  the  rights  of  the  husband,  and  it  would  fall  within 
the  province  of  a  court  of  equity  to  recognize  and  enforce  such 
a  trust  (c)  At  law,  a  woman  cannot  be  sued  as  a  feme  sole 
while  the  relation  of  marriage  subsists,  and  she  and  her  husband 
are  living  under  the  same  government.  (<f) 
Lord  Eldon,  afterwards,  in  the  case  of  Lord  8t.  John  v.  Ladp 

(a)  S  Term  Rep.  604.  (i)  8  Term  Rep,  5<S. 

{e)  S  Story's  Equity,  662.  Clancy  on  (he  Rights  of  Husband  and  Wife,  b.  *,  c.  3, 
d  teq.  BetCle  v.  Wilson,  14  Ohio  Rep,  257.  Id  this  lust  case,  it  was  adjudged  that 
articles  of  sepuation  between  holband  and  wife,  through  the  medium  of  a  trustee,  for 
her  luppon,  were  valid. 

(,d)  It  has  been  adjudged,  in  Benedict  v.  Montgomery,  T  Watti  &  Gerg.  238,  that  if 
bniband  and  wife  join  in  ■  gale  of  her  real  estate,  and  lie  take*  the  proceeds  to  his 
own  use,  there  is  no  implied  fimd  raised  in  favor  of  the  wife. 
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SL  John,  (a)  speaking  of  these  decisions  at  law,  expressed 
•  himself  very  decidedly  against  the  policy  and  the  power  *  161 
of  a  feme  covert  becoming  a  feme  sole  by  a  deed  of  sep- 
aration. She  was  incompetent  to  contract  for  the  husband ; 
and,  if  separated,  she  cootd  not  be  a  witness  against  her  hns- 
band ;  she  coald  not  commit  felony  in  his  presence ;  she  must 
follow  the  settlement  of  her  husband ;  her  hnsband  would  be 
suable  for  her  trespass.  In  short,  the  old  rule  is  deemed  to  be 
completely  reestablished,  that  an  action  at  law  cannot  be  main- 
tained against  a  married  woman,  nnless  her  husband  has  abjured 
the  realm,  (b)  -^ 

But  if  the  hasband  and  wife  part  by  consent,  and  he  secures  ) 
to  her  a  separate  maintenance,  suitable  to  his  condition  and 
circumstances  in  life,  and  pays  it  according  to  agreement,  he  is 
not  answerable  even  for  necessaries ;  and  the  general  reputation 
of  the  separation  will,  in  that  case,  be  sufficient.  This  was  so 
mled  by  Holt,  Ch.  J.,  in  Jbdd  v.  Stoakei,{c)  and  this' general 
doctrine  was  conceded  in  the  modern  case  of  Nurse  t.  Oraiff,(d) 
in  which  it  was  held,  that  if  the  husband  fails  to  pay  the  allow- 
ance, according  to  stipulation  in  the  deed  of  separation,  the  per- 
son who  supplies  the  wife  with  necessaries  can  sue  the  husband 
upon  an  indebitatis  assumpsit.  This  rule,  in  all  its  parts,  was 
adopted  by  the  Supreme  Court  of  New  York,  in  Baker  v.  Bar' 
ney.  (e)  But  our  courts  have  not  gone  further,  and  have  never 
adopted  the  rule  in  Corbett  v.  Poelnitz,  (/)  and  I  apprehend  that 
the  general  rule  of  the  common  law,  as  understood  before  and 
since  that  case,  is  to  be  considered  the  law  in  this  coun- 
try ;  though,  perhaps,  not  *  exactly  under  the  same  strait-  *  162 
ened  limitation  mentioned  in  the  books,  (g-)' 

(o)  II  Vesey,  537. 

[b)  Ses  the  obaerrntion  of  the  Muter  of  iho  Rolls,  in  3  Vesey,  443,  444,  44S. 

(c)  Salk.  Bep.  116. 

(d)i  (9N.  S.)Bo>.  &F11II.  Ua. 

(e)  8  Johns.  Rep.  12.  Tbe  uioe  rule  applies  where  the  husband  nnd  wife  are  eep- 
arated  by  a  divorce  □  mema  et  iharo,  wilh  an  allowance  to  die  wifb  for  alimony,  and 
the  huxband  omiu  (o  pay  it    Hunt  0.  De  Blaquiere,  5  Bing.  Rq).  65a 

{f)  See  3  Halsled's  Rep.  150,  where  that  case  was  expressly  condemned. 

{g)  In  Rome  of  tbe  states,  as  Pennsylvania  and  Soath  Carolina,  a  wife  may  act  as 

1  By  a  late  statute  In  MassachuselU,  (IBIIB,  c.  804,)  a  married  woman  may  cony  on  uiy 
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IV.  Wife's  capacity  in  equity. 

(1.)  0/ property  in  trust  for  wife. 

At  common  law  a  married  woman  was  not  allowed  to  possess 
personal  property  independent  of  her  husband.  Bat  in  equity 
she  is  allowed,  through  the  medium  of  a  trustee,  to  enjoy  prop- 
erty Eis  freely  as  a  feme  sole ;  and  it  is  not  unusual  to  convey  or 
bequeathe  property  to  a  trustee  in  trust,  to  pay  the  interest  or  in- 
come  thereof  to  the  wife,  foi  her  separate  use,  free  from  the  debts, 
control,  or  iot^ference  of  her  husband,  and  payable  upon  her 
separate  order  or  receipt,  at  and  after  the  times  that  the  pay- 
ments respectively  become  due,  and  after  her  death  in  trust  for 
her  issue.  In  snch  cases,  the  husband  has  no  interest  in  the 
property,  though  after  the  interest  is  actually  received  by  the 
wife,  it  then  might  be  considered  as  part  of  the  husband's  per- 
sonal estate,  (a) '    It  is  not  necessary  that  the  trustee  should  be  a 


A  Jane  tde  trader,  and  becomo  liable,  as  luch,  in  imitation  of  die  cuitom  of  Loadan. 
Act  of  1  TIB,  Purdon's  Dig.  434.  Burke  t>.  Winkle,  S  Serg;.  &.  Bawlc,  1S9.  Newbig- 
gin  V.  Pillaus,  a  Baj's  Bep.  162.  State  ReporU  in  Eqait;,  S.  C.  14B,  149.  Bat,  for 
greater  protaclioii  to  tho  wife,  no  snit  can  bo  broue''t,  in  South  Carolina,  by  or  Bgainsl 
a.  font  coixrt  solo  trader,  anleec  her  husband  be  joined.  4  M'Coni'e  Bep.  413  ;  and 
ID  Fenusylvania,  ibe  privilege  extends  only  to  tbe  wives  of  husbands  gone  to  sea,  and 
whose  wives  are  lef^  at  shop-keeping,  ur  t«  work  at  any  trade  for  a  lirclihood.  In 
Lonisiana,  tho  wife  haa  pecoliar  powers  and  privileges,  and  may  be  a  public  merchant, 
and  bind  beraelf,  yet  she  cannot  contract  a  debt  by  qoIo  witboal  the  anthorization  of 
her  husband.     Civil  Code  of  Louisiana,  art.  tas,  2412.     IS  Lonisiana  Rep.  13. 

(a)  Loe  c  Fiieanx,  3  Bro.  Ch.  3B1.  Norris  v.  Hemingway,  1  Uagg.  Eccl.  Eep.  4. 
Ex  parte  GsdEdeD,  S.  C.  Law  Journal,  No.  3, 343.  Carroll  c.  Lee,  3  Gill  &  Johns.  5(M. 
Beable  v.  Dodd,  I  Term  Bep,  193.  In  this  last  case  it  was  established  at  law,  that  ■ 
gift  or  devise  to  tho  sole  and  separate  use  of  i/eme  toU,  iodependoat  of  the  control 
and  debti  of  a  future  husband,  was  ralid,  but  the  fenie  toU  might,  by  a  majriage  set- 
tlemeut,  in  consideration  of  marriage,  convey  the  estata  to  hor  hosband.  Being  for 
her  benefit,  she  might  waive  it.  , 


trade  aod  perfonn  any  labor  or  tervlces  on  ber  own  sole  and  separata  aocount;  tknd  she 
may  sue  and  be  sued  as  a/enu  ude  in  all  matlen  relating  to  ber  property. 

Under  a  simitar  statute  In  Maine,  It  is  held,  that  the  husband  oaimot  be  charged  with 
the  price  of  goods  purchased  by  the  wife,  in  her  separate  business  trsosaotioDS,  even 
thoagh  she  devote  a  portion  of  the  proceeds  of  such  property  to  the  support  of  their  chil- 
dren.    Colby' V.  LsmsoD,  SO  Maine,  IIB.     Osnard  C.  Swanton,  id.  126. 

1  If  the  real  estate  of  a  wife,  secnred  to  her  by  an  ante-nuptial  settlement,  be  sold  and 
convened  into  furniture,  intended  to  be  held  in  trust  for  her,  such  furniture  eannot  be 
reached  by  the  creditors  of  the  husband.  Danforth  v.  Woods,  11  Paige,  B.  B.  Merritt  «. 
Lyon,SBarb.S.  C.  Bep.110.    Itisotherwise  where  the  r«*lf  and  j>rB|!tt  of  her  real  niate 
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stranger.  The  husband  himself  may  be  the  trustee ;  and  if  prop- 
erty be  settled  to  a  married  woman's  separate  use,  and  no  trustee 
be  appointed,  the  coart  of  chancery  will  protect  her  interest  there- 
in against  the  creditors  of  the  hnsband,  and  the  husband 
may  be  considered  as  such  trustee,  notwitjistanding  *he  *163 
was  not  a  party  to  the  instrument  under  which  the  wife 
claims,  (a)     Where   the   husband   stipulates,  before   marriage, 


(a)  BenneC  v.  Davii,  !  P.  Widi.  316.  More  v.  Freeman,  Bunb.  205.  Hunillon  o. 
Bishop,  8  Yerger,  33.  Abbott,  Cb.  J.,  2  Carr.  £  Pajrne,  82.  NewUndB  v.  Pajotet, 
4  Hj.  &  Cr.  Rep.  4UB.  Ficquec  n.  Swhu,  4  Mason's  B«p.  455.  Eacheftior  v.  Smith, 
4  H'Cord'B  Rep.  45S.  Clancy  on  the  Rights  of  Mamcd  Women,  pp.  15-30.  (Claac^'s 
Hns.  &  Wife,  b.  3,  c  1.)  Carroll  v.  Lee,  3  Gill  &  Johns.  504.  Wallingsford  e.  Allen, 
10  Peiers's  U.  8.  Rep.  SB3.  Harkins  v.  Coalter,  2  Porter's  AU.  Rep.  463.  McEennan 
E.  Phillips,  6  Whanon,  5T6,  Trento!%Biinking  Company  v.  Woodruff,  1  Green's  N. 
J.  Ch.  Sep.  117.  Shtrlej  v.  Shirlej,  S  Paige's  Rep.  363.  Oriffllh  ti.  Griffith,  5  B. 
Uoan>e,115,  The  intention  to  create  a  tmit  estate  Tor  the  wife  mnit  distinctly  ap- 
pear. Clwncj,  362,  2eB.  In  Griffith  s.  Griffith  it  was  held,  that  any  words  in  giving 
personal  estaU  to  the  wife,  showing  an  intention  to  secure  a  Die  to  the  wife  separately, 
would  suffice,  and  that  no  particular  form  of  eipreasioa  wm  necessary— ^or  her  oim 
proptr  uw  is  snfflcieiil.'  The  wife  may  give  or  lend  the  income  of  her  separate  estau, 
if  at  her  disposal,  to  her  hnsband  or  to  any  other  person,  and  be  will  be  accoantable 


•re  to  invested  genenlly,  and  with  no  intenUon  of  keeping  the  famltore  as  her  Bepar*(« 
property.     Shirley  v.  Shirley,  S  Paige,  K.  888. 

1  For  forms  of  expression  which  have  been  held  sufficient  to  create  a  separate  use,  see 
Woodram  K.  Eiikpatriok,  3  Swan,  118.  Fears  v.  Brooks,  13  Georg.  IBS.  Strong  v.  Oreg- 
ory,  Ifi  Ala.  146.     Petty  o.  Booths,  id.  SS8. 

The  words  "forme  and  !□  my  name,"  in  a  power  of  attorney  given  by  the  wife  to  the 
biuband,  do  not  reserve  a  separate  Inlerett  in  the  money  received  under  it.  Tnrtou  v. 
Tniton.  8  MaryL  ST&.  A  l»qne*t  of  a  legacy  to  the  wife  "  to  hold  to  her  and  hsr  heirs 
fbiever,"  does  not  exalude  the  husband's  right  to  reduce  it  to  possession.  Wells  i.  Tyler, 
5  Fast.  B40.  A  devise  to  a  wife  "to  be  by  her  freely  eiuoyed  to  every  intent  and  puipoie 
as  her  own  in  every  lespect,"  held  not  to  create  a  separatfl  estate.  Wilson  «.  Bailor, 
3  Strobh.  Eq.  !68.  And  see  Houston  i.  Embry,  1  Sneed.  4B0.  Bryaa  v.  Duncan,  11  Geo. 
ST.  Goodrum  v.  Ooadram,  8  lied.  Eq.  818.  Clevenstine's  Appeal,  lb  Peun.  465.  Jenkins 
V.  HeConico,  38  Ala.  318.  Betts  v.  Betts,  18  Ala.  T8T.  The  mere  appointment  of  a  tnistee 
does  not  create  a  leparate  interest  in  the  wife.     Williams  c,  Maull,  30  Ala.  731. 

To  give  effect  to  the  contiaeC  of  a  third  person  in  favor  of  a  wife,  it  is  only  necessary 
that  there  should  be  a  clear  assent  of  the  busbnud  thereto.  So  as  between  Che  husband 
and  wife,  a  deposit  by  htm  in  a  bank  to  her  name  and  credit,  and  tbe  delivery  of  the  de- 
posit book  to  bar,  will  enure  to  herbeneUt,  as  agwnsC  tbe  heirM  and  kgateet  of  tbe  husband. 
Fitk  v.  Cnsfamau,  6  Cushing,  R.  3D.  A  delivery  of  tbe  money  or  of  the  evidence  of  tbe 
deporit  is  indispensable  to  the  validity  of  the  gitl.    Brown  t.  Brown,  3S  Barb.  885. 

A  promiasOTv  note  given  by  a  husband  to  his  wifb  Ibr  the  amount  of  checks  received 
from  ber  and  drewu  on  her  separate  banking  aooonnt,  and  upon  moneys  settled  to  her 
■eparale  use,  was  held  a  good  declaration  of  tmit  by  Che  hnsband  iu  favor  of  the  wife. 
Hurray  v.  QIaue,  31  E.  L.  &  Eq.  81.    Aud  see  DarUa  «.  Daiitin,  38  Id.  688. 
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either  that  his  wife  shall  enjoy  her  own  property,  or  that'she 
shall  be  entided  to  a  certain  bene&t  out  of  his  estate,  he  will  be 


for  it.  Towers  v.  Hagner,  3  Wtiartoa's  Penn.  Bep.  48.  Where  a  testator  directed  a 
share  of  the  proceeds  of  hia  eatate  to  be  paid  into  the  haods  of  hii  daughter,  for  her 
Dum  use  oiuf  im^/tt,  and  there  was  no  interrentian  of  tnutees,  and  the  gif^  vas  abBo- 
lote,  it  was  held,  in  that  case,  not  to  be  a  gift  (a  ka-  leparatt  ute;  and  the  anthoritj  of 
the  case  of  Hartlej'  f.  Hnrle,  B  Tesey,  540,  was  shaken.  Tyler  e.  Lake,  4  Bimont'f 
Sep.  391.  In  Faulkner  v.  Faulkner,  3  Leigh'a  Rep.  S55,  it  was  also  decided  that  at 
low  a  marriage  settlement,  without  tbe  iaierfention  of  a  tmstae,  would  not  arall  to 
secure  the  property  to  the  wife,  ae  against  the  bosband.  So,  in  Simpson  c.  Simpson, 
4  Daoa'a  K,  Bep.  141,  it  was  held,  that  thongh  a  valid  agreement  for  a  separation  be- 
tween hnsband  and  wife,  and  for  a  sepaiate  allowance  for  her  SDppott,  might  be  made 
throngh  the  medtnm  of  a  third  party  as  a  trustee  for  the  wife,  and  fay  whom  the  con- 
tract may  be  enforced,  yet  that  where  there  was  no  third  party,  no  suit  could  be  main- 
tained, either  at  law  or  in  equity,  on  such  a  contract.  Tbe  court  thought  the  judidaij 
had  no  power  to  move  one  step  in  advance  of  (db  legislation  aod  nuifbnn  judicial  pre- 
cedents on  the  labject.  Bnt  if  before  marriage,  and  in  coatempU^on  of  marrisge,  the 
husband  conTeys  directly  to  his  intended  wife,  without  the  interreation  of  a  tmatae, 
personal  property,  and  she  marries  and  dies  withont  iaene  of  the  marriage,  it  was  held 
that  the  property  descended  to  her  heirs,  and  tliat  the  mariial  rights  of  the  bosband 
did  not  attach.  Allen  d.  Humph,  3  Hill's  S.  C.  Ch.  Rep.  1.  la  Price  o.  Bigham, 
7  Harr.  &  Johns.  S96,  where  real  e«lal«  was  after  mBniage,  conveyed  in  tniBt  for  the 
separate  nse  of  ihe  wifb,  with  power  to  her  to  sell  by  deed,  she  was  allowed  to  charge 
the  estate  with  the  payment  of  her  debts,  and  equity  enforced  the  contract  by  decreeing 
a  sale  of  the  estate.  So  a  fimt  cooerl,  having  a  separate  estate  and  living  apart  from 
her  husband,  may  charge  it  by  her  general  engagements  or  verbal  promise,  without 
any  part icuhu-  reference  to  that  estate,  as  well  as  byawritteti  instramenC;  and  the 
creditor  may  reach  it  through  a  suit  instituted  in  equity  against  her  and  her  trustees. 
Murray  c.  Barlee,  3  Hylne  &  Been,  S09.  4  Simons,  83.  She  may  charge  her  sepa- 
rate  maintenance  by  accepting  a  bill  of  CKcbango.  It  amounts  to  a  power  of  appoiot- 
ment  pro  tanbt  of  her  separate  estate,  but  the  vice-cbancctior  said  that  the  court  could 
not  subject  tier  sepaivte  property  to  genend  demands.'  Stuart  v.  Kirkwall,  S  Madd. 
(337)  SOO,  Am.  ed.  The  cases  on  this  point  are  contradictory.  The  court  of  chan- 
cery never  provides  for  the  children,  living  the  wife,  out  of  her  separate  property.  She 
is  not  bound  to  provide  for  tbe  children,  or  her  husband,  out  of  tbe  property  settled 
to  her  separate  use.  The  husband  is  left  to  maintain  her  and  the  children.  In  the 
case  of  Anne  Walker,  Cases  temp.  Sugden  by  Uoyd  &  Goold,  pp.  299,  328, 332.* 


<  A  wife  joining  with  her  husband  in  making  a  promissory  note  obarges  her  separate 
estate  in  equity  with  the  payment  of  it.  Yale  v.  Dederer,  21  Barb.  286.  And  see  Bell »~ 
Kellar,  13  B.  Hon.  381.  Ozley  >.  Ikellieimer,  £6  Ala.  382  Collins  v.  Bndolph,  1»  id. 
SIS.  In  Conn  v.  Conn,  1  UaryL  Ch.  212,  it  is  held  that'in  order  to  charge  the  wife's 
separate  estate,  it  mnit  be  shown  that  her  contract  was  made  with  direct  reference  to  that 
estate,  or  upon  her  express  agreement  to  tbst  eObct  Cherry  v.  Clements,  10  Bnmph. 
MI.     Burch  o,  Breckinridge,  IS  B.  Hon.  482. 

■  See  Mayer  r.  Gallnchat,  e  lUoh.  Eq.  1.  Callahan  v,  Patterson,  4  Texas,  fll.  Wylly 
v.  Collins,  B  Georg.  128.    Tnpper  c  Fuller,  7  Kioh.  Eq.  lIO. 
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botind  in  equity  to  perform  hia  agreement,  even  thotigh  it  was 
entered  into  -with  the  wife  herself,  and  became  auapended  at  law 
by  his  subsequent  marriage,  (a) '  Gifts  from  the  husband  to  the 
wife  may  be  supported  as  her  separate  property,  if  they  be  not 
pTejndicial  to  creditors,  even  withoot  the  intervention  of  trus- 
tees ;  (b) "  and  where  the  husband  after  marriage,  agreed,  in 
writing,  to  settle  part  of  the  wife's  property  upon  her,  the  agree- 
ment was  held  to  enure  to  the  benefit  of  the  children,  and  that 
the  wife  herself  could  not  waive  it  (c) 


(a)  It  IB  to  be  considered  at  *ell  settled,  tay  the  coart  in  Slilley  a.  Folger,  14  Ohio, 
Bep.  S49,  thnt  almolt  Bnj  bonajide  and  rtaaonaUe  agrtenail,  made  before  mnrrutge,  to 
■ecnre  the  wife  either  in  the  enjoyment  of  her  own  property  or  •  portion  of  that  of  her 
htuband,  whether  doring  coverture  or  %fter  his  death,  will  bo  carried  into  exeomion  in 
chancerT. 

(6)  Case  of  the  Countras  Cowper,  Ijefore  Sir  Josepli  JekjU,  cited  in  I  Atk.  Bep.  S71. 
3  lUd.  aS3.  Slanaiog  u.  Stylo,  3  P.  Wms.  334.  More  u.  Freeman,  Banb.  Rep.  905. 
Lacas  v.  Lucas,  1  Atk.  Rep.  270.  3  Ibid.  393.  Brinkman  n.  Brinkmnn,  cited  in  3  Alk. 
Rep.  394.  Rich  v.  Cockell,  9  Vesey,  369.  Wttitor  v.  Hodge,  2  Swaneton,  97.  S.  C. 
1  Wilson's  Ch.  Rep.  445.  Heufyille  v.  Thomson,  3  Edwards's  N.  T.  Cb.  Rep.  9B. 
Taylor,  Ch.  J.,  in  Lilos  u.  Fleming,  1  Dev.  Eq.  1B7.  The  English  stalale  of  3  &  4 
William  IV.  has  oow  given  sanction  to  this  doctrine,  and  the  husband  ig  allowed  U> 
make  a  coaTcyiince  to  his  wife  without  the  intervention  of  a  tmslee.  In  Malony  v. 
Kennedy,  10  Simons,  354,  it  was  held,  that  where  (here  are  dividends  on  proptrty 
settled  ro  the  separate  use  of  the  wife,  and  she  makes  no  disposition  of  them  by  will, 
they  pass  by  law  to  the  husband  in  his  marital  right.  The  money  must  remain  in  the 
hands  of  trustees,  to  protect  it  from  the  hniband. 

In  Qrabam  e.  Londonderry,  3  Alk.  393,  it  was  held,  that  a  gift  to  H  wife  by  a  third 
person,  or  by  the  husband,  is  construed  to  be  a  gift  to  ber  separate  use,  and  she  is  en- 
titled to  the  same  in  her  own  right  as  her  separate  estate;  but  mere  ornaments  for  her 
palior  are  considered  as  f/araphematia,  and  the  husband  may  alien  Ihem  in  bis  life- 
time ;  but  if  he  only  pledges  them,  and  on  his  death  leaves  personal  estate  sufficient  to 
pay  his  debts  and  tcdeem  them,  the  widow  is  entitled  to  that  redemption. 

(c)  Fenner  a.  Taylor,  1  Simons's  Rep.  1E9,  In  South  Carolina,  all  marriage  settle- 
ments, anie-nupltal  or  post-nnptial,  are  required,  by  statute  of  IB23,  to  be  recorded 
within  throe  months  after  their  execution ;  and  any  seltlement  of  property  by  the  hus- 
band on  the  wife  after  marriage,  is  a  post-nuptial  settlement  within  the  rule.  In  de- 
fault of  such  record,  the  marriage  settlement  is  declared  void.     Marriage  tuUmtala, 


>  Uarriage  articles  between  thegnardlanaaf  an  InCknt  and  ber  intended  husband  are  not 
obligatory  on  her.    Healy  p.  Bowan,  6  Gratt.  114. 

*  Barron  t>.  Barron,  24  Verm.  3T5.  Though  an  Insolvent  husband  cannot  give  property 
to  his  wife,  he  may  give  his  personal  serrices,  and  her  estate  will  not  be  made  chargeable 
to  bis  creditors.  Hoot  e.  Sorrell,  Jl  Ala.  R.  888.  So  he  may  secure  lo  her  sole  and 
separate  ose  the  proceeds  of  his  labor.  Hodges  o.  Cobb,  8  Rich.  50.  See  Messenger 
n.  ClaA,  Eng.  Law  Journal  Bep.  Exchaq.  p.  SOS,  Oct.  1880. 
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The  wife  being  enabled  in  equity  to  act  upon  property  id  the 
haoda  of  her  trustees,  ahe  is  treated  in  that  court  as  having  in- 
terests and  obligations  distinct  from  those  of  her  hiisband. 
*164  'She  may  institute  a  suit  by  her  next  &iend,  and  she 
may  obtain  an  order  to  defend  separately  suite  against 
her;  and  when  compelled  to  sue  her  husband  in  equity,  the 
coart  may  order  him  to  make  her  a  reasonable  allowance  in 
money  to  carry  on  the  suit,  (o) 

(2.)  I&r  power  under  settlements. 

The  general  gronnda  upon  which  equity  allows  a  wife  to  in- 
stitute a  suit  against  her  husband,  are  when  any  thing  is  given 
to  her  separate  use,  or  her  husband  refuses  to  perform  marriage 
articles,  or  articles  for  a  separate  maintenance ;  or  where  .the 
wife,  being  deserted  by  her  husband,  hath  acquired  by  her  labor 
a  separate  property,  of  which  he  has  plundered  her.  The  acqui- 
sitions of  the  wife,  in  such  a  case,  are  her  separate  property,  and 
she  may  dispose  of  them  by  will  or  otherwise,  (b)  It  is  the  set- 
tled rule  in  equity,  that  a  feme  covert,  in  regard  to  her  separate 
property,  is  considered  a  feme  sole,  and  may,  by  her  contracts, 
bind  such  separate  estate.'     The  power  of  appointment  is  inci- 

stTiftlf  speaking,  are  those  scttlementi  only,  wheiher  mado  befine  or  alter  marriage, 
which  nre  mado  in  roiuiderBtioii  of  marriage  only ;  bat  the  sutule  in  South  Carolina 
was  inifaded  to  appl;  to  all  poBt-naptial  MMlemenM  on  the  wife.  Price  u.  While  nd 
otiierB,  Carolina  Law  Jonmal,  No.  3,  See,  also,  io  the  same  work,  p.  353,  an  esiay 
on  the  registry  acta  of  Soaib  Carolina,  pointing  out  their  imperibclioni,  and  ■uggeel- 
ing  amendments.  The  act  of  South  Carolina,  of  1792,  required  all  marriage  con- 
tracU  and  aottlements  to  epecifj,  either  in  the  instminent  or  in  a  tchedule  annexed, 
the  property  Intended  to  he  setlled,  and,  in  default  thereof,  the  settlement  ia  void  aa  Io 
creditors  and  purchasers.  In  Virginia,  deeds  of  settlement  upon  mturiage,  wherein 
eilhET  lands,  alares,  or  perEonal  property  shall  be  eettJed,  or  coTenanlcd  to  be  left  or 
paid  at  the  death  of  the  party,  or  otherwise,  shall  be  void  as  lo  creditors  and  subse- 
quent purchasers  for  valuable  consideration  without  notice,  unless  ackuowledged  or 
proved,  and  recorded,  &c.  1  Bevisad  Code,  ch.  99,  sec.  4.  If  not  recorded,  ihej  are 
Toid  only  as  against  the  craditora  of  the  wife.  Ziand  v.  Jeffries,  5  Baud.  Rep.  Sll. 
Pierce  v.  Tomer,  5  Cranch,  IS*. 

ta)  Mix  V.  Mix,  1  Johns.  Ch.  Rep.  108.  Denton  v.  Denton,  Ibid.  364, 441.  Wit- 
Boa  V.  Wilson,  3  Haggard's  Consist.  Rep.  303.  N.  Y.  Revised  Surates,  vol.  ii.  p.  148, 

(A)  Cecil  0.  Joxon,  1  Atk.  Rep.  ST8.     Starrett  d.  Wynn,  IT  Scrg.  &,  Rawie,  130. 
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dent  to  the  power  of  enjo^ent  of  her  separate  [Hvperty.  It  is 
snfficieDt  that  there  is  an  intentioD  to  charge  her  separate  estate, 
and  the  contract  of  a  debt  by  hei  during  coverture,  is  a  prestunp- 
tion  of  that  intention ;  and  the  latter  decisions  held  her  aeparatti 
estate  responsible,  without  showing  any  promise.'  Her  contiltct 
aiooonts  to  an  appointment,  (a)  Though  a  woman  may  be  pro- 
eeeded  against  in  equity  without  her  husband,  and  though  her 
separate  estate  be  liable  for  her  debts  dum  sola,  yet  the  court 
cannot  make  a  personal  decree  against  ber  for  the  payment  of  a 
debt  All  it  can  do  is,  to  call  forth  her  separate  personal  prop- 
aty  in  the  hands  of  trustees,  and  to  du-ect  the  appUcation  of 
it.  (6)'    When  the  wife  has  separate  property,  the  relief  afFraded 


(a)  2  Storj'*  Eq.  Joiis.  638,  773.  Guduer  c.  Qardner,  22  Wenddl,  93B.  MaUoiy 
V.  VuiderhejdeD,  b;  Vice-Cbanc«Uor  Parker,  of  tha  3d  CirculL  N.  T.  Legal  Ob- 
■errer,  No.  4,  Janoaiy  7tb,  1846.  The  ground  on  which  a  creditor  may  proceed 
againtt  tbe  separate  estate  of  a  mamed  woman,  for  a  debt  not  cliarged  npon  ber 
estate,  ponaant  to  a  deed  of  aettlemenl,  rnuBt  be  bj  showing  that  the  debt  waa  con- 
tracted for  the  benefit  of  her  separate  estate,  or  for  her  own  beneQt,  upon  the  credit  of 
the  separate  eauie.     Curtis  d.  Engel,  2  Sandford's  Ch.  Rep.  2B7,  288. 

(b)  Holme  v.  Tenant,  1  Bn>.  Bep.  16.  Norton  v.  Tarrille,  2  P.  Wnu.  144.  r.iltln, 
V.  Airej,  1  YeKj,  jnu.  S77.  Lord  Longhborough,  2  Teiej,  jaa.  145.  DowLng  «. 
Magnire,  1  Lloyd  ftOoold's  Rep.  t-Plnnkett,  19.  MoQigomerjo-ETelei^,  1  M'Cord'i 
Ch.  R.  267.    Majwood  &  Pattanon  v.  JohnsOD,  1  Hill's  Cb.  R.  228.     Vide  pott,  IBS, 

prerioiiil;  to  the  Iat«  Married  Woman's  Propertj  Acts,  in  NewTork.an  instrument,  which 
oonlerred  apOD  s  wifo  the  power  to  oharge  and  dispose  of  ber  separate  estate  darii^  ocrr- 
ertnn,  at  dreel;  asif  she  were  a/eewiols,' did  not  empower  her  to  make  a  lesCamuitBiy 
disposition  of  it  Wadhams  «.  Am.  Home  Uiss.  Soole^,  S  Eem.  41b,  rerersing  the  judg- 
ment in  the  Supreme  Coort.    10  Barb.  EST. 

While  tha  general  rule  oT  equity,  as  to  the  power  of  a  married  woman  to  oharge  her  es- 
tate, under  a  settlement  to  her  separate  use,  remans  as  stated  in  the  text,  under  the  Be- 
Tised  Statutes  of  New  Ytak,  regulating  trusts,  such  powen  do  not  exist.  In  Noyaa  v. 
BUkemaik,  (3  Saadfoid's  S.  C.  Rep.  Ml,)  it  is  held,  that,  since  the  Berised  Statutes,  where 
real  estate  is  settled  to  a  married  woman's  separate  use,  neither  the  estate,  nor  the  real* 
and  profits,  can  b«  charged  fbr  any  debt  or  liability  oreatad  or  Imposed  on  it  by  ber.  It  I* 
no  longer  her  estate.  The  whole  estate'  is  in  the  Imstees,  and  her  interest  Is  Inalienable. 
This  deoiraon  wu  affirmed  on  appeal.    Noyes  v.  BlakeouD,  3  Seld.  &S7. 

1  Vandertieyden  «.  Mallory,  1  Cinnat.  E.  4G3.  Where  the  debt  is  contracted  befbra  mar- 
riage, the  remedy  ag^nst  the  separate  property  of  the  wife  Is  auspended  by  marriage. 
And  a  promise,  by  the  husband  and  wife,  to  pay  snob  debt  out  of  fundi  other  than  lier 
■epacate  proper^,  will  not  enable  tha  credlloi  to  leMh  the  separate  property,  nor  wlU  a 
'lis-'h'-gfi  "f  har  hnilMod  under  tha  bankrupt  laws.  The  decision  of  this  case,  iuS  Barb. 
Ch.  S,  so  far  as  inconsistent  with  the  foregoing,  must  be  considered  as  reraread.  Bat  tee 
Dickson  e.  Miller,  11  S.  &  IL  Bep.  GH. 

3  Sogers  V.  Ludlow,  8  Sandf.  Ch.  B.  104.  A  debt  ombactad  by  a  mairied  womui  is 
prnu/ocicchai^lMbletiaherievaiateaitale.   Onanonghv.  WiggiiwUii,aQte«na,(Iowa,) 
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is  by  following  it  in  the  bands  of  tmateeB ;  and,  in  this  way, 
courts  of  eqnity  can  attain  a  pnre  and  perfect  justice,  which 
courts  of  law  are  unable  to  reach. 

If,  by  maniage  settlement,  the  real  and  personal  estate  of  the 
wife  be  secured  to  her  separate  ose,  the  husband  Is  accomitable 
for  that  part  of  it  which  comes  to  his  hands;  and  a.  feme  covert, 

with  respect  to  her  separate  property,  is  to  be  considered 
'165     A  feme  sole  svb  modo  only,  or  to  the  extent  of  the  'power 

clearly  given  her  by  the  marriage  settlement.'  Her  power 
of  disposition  is  to  be  exercised  according  to  the  mode  prescribed 
in  the  deed  or  will  under  which  she  becomes  entitled  to  the  prop- 
erty; and  if  she  has  a  power  of  appointment  by  will,  she  can* 


166.  Pruer'a  Law  of  Hnsbaod  and  Wife,  109.  North  American  Coal  Co.  v.  DjelC, 
7  Paige,  1.  Qardoer  v,  Gardner,  ib.  IIS.  If  ihe  wife  hag  Gepaiate  property,  and 
IWeB  apart  l^m  her  huaband,  that  property  will  be  liable  in  eqaity  to  her  contnKta, 
though  they  do  Dot  epeciallj  refer  to  that  property.  Lord  Kenyon,  in  Mnishall  f . 
RattoD,  B  Term  Bep.  545.  MnjT«;  r.  Barlee,  i  Simons'B  Rep.  SB.  Gardner  v.Oard- 
ner,  idiup.  and  S.  C.  32  Wendell,  526.  In  Bullpin  w,  Clarke,  IT  Ve»ay, 865,  the  mM- 
tar  of  the  rails  decreed,  that  a  debt  bj  promiaaor]'  oote,  giren  by  a  wife  for  money 
loaned  to  her  for  her  separ>t«  ate,  be  paid  by  her  tmateea  onC  of  her  separate  estate. 
So,  in  Stnort  d.  Eirliwall,  3  Madd.  Ch.  Rep.  SST,  a  similar  decree  was  made  on  a  Ull 
Bgaiitat  liuaband  and  wife,  on  her  acceptance  of  a  bill  of  exclunge,  the  vice-chancellor 
considering  the  act  aa  an  appointment  by  her  pro  tanU  of  her  separate  estate.  The 
oonrta  of  eqnityin  Sontb  Carolina  have  to  fu  departed  from  the  English  doctrine, 
thai  the  viite  cannot,  bj  her  own  act  merely,  cliarge  the  separate  estate ;  bat  the  court 
will  look  into  tile  circnmatancea,  and  see  that  a  proper  case  existed,  eren  if  the  appro- 
priation was  by  henelf,  for  the  necessar;  support  of  heifelf  and  fiiinily.  The  huaband 
cannot  do  it.    Maywood  v.  Johnaton,  I  Hill's  Ch.  Bep.  336. 


486.  Bnt  the  jnd|^eat  mnst  be  in  rem.  It  most  charge  her  estate.  Dickeman  t.  Abra- 
hama,  SI  Barb.  EGl.  She  is  not  pereonaUy  liable,  thongh  she  hu  jcrined  with  herhiubBod. 
Sweeueye.SmlUi.  IS  B.Hon.  82G;  Lewii  tL  Tale,  4  Flar.  418.  Where  the  credit  is  given 
eiclouvely  to  the  married  womao,  ftir  goods  sold  to  her,  it  is  beld,  la  Georgia,  that  the 
promise  of  the  husband  to  pay  is  vcdd  by  the  statnte  of  firanda.  Coimeiat  v.  Ooldamith, 
S  Georgia,  14. 

t  Conrts  of  equity  will  not  inlarfere  to  reform  an  Instmmont  giving  a  wife  a  right  of  dis- 
posing of  her  property,  except  npon  the  moat  overwhelming  proof.  Bogers  v.  Smith,  4 
Barr'B  R.  BS. 

Where  a  woman  by  the  marriage  sattlemeat  «as  seemed  the  control  of  her  personal 
property /DTfficr,  and  died  without  having  made  any  disposition  of  it,  it  was  beld  to  have 
become  alisalntcly  the  property  of  the  husband.  Brown  v.  Brown,  6  Humph.  B.  13T.  See, 
alao,  Wilkinson  ir.  Wri^l,  fl  B.  Hon.  B.  BTe. 

If  a  wife  invest  the  proceeds  of  laods,  of  which,  imdsr  the  marriage  aettlemeat,  she  had 
the  right  of  diapcwal,  in  other  lands,  it  has  been  held  that  she  has  not  a  right  to  diapose  of 
the  subsequently  tcqulied  lands.    SewUn  (^  Freeman,  4  Ired.  £q.  B.  ai!L 
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Dot  appoint  by  deed ;  and  if  by  deed,  she  cannot  dispose  of  the 
property  by  a  parol  gift  or  contract,  (a)  These  marriage  settle- 
ments are  benignly  intended  to  sectire  to  the  wife  a  certain  enp- 
pwt  in  every  event,  and  to  guard  her  against  being  overwhelmed 
by  the  misfortmies,  or  tmliindness,  or  vices  of  her  husband.  They 
Qsoally  proceed  from  the  prudence  and  foresight  of  friends,  or  the 
warm  and  anxious  affection  of  parents ;  and,  if  taxAy  made,  they 
onght  to  be  supported  according  to  the  true  intent  and  meaning 
of  the  instrument  by  which  they  are  created.  A  court  of  equity 
will  carry  the  intention  of  these  settlements  into  effect,  and  not 
permit  the  intention  to  be  defeate'd.  These  general  principles 
pervade  the  numerous  and  complicated  cases  on  the  subject ; 
though,  it  must  be  admitted,  that  those  cases  are  sometinies  dis- 
cordant in  the  application  of  their  doctrines,  and  perplexingly 
Bubtle  in  their  distinctions,  (b) 


(a)  The  Methodist  Episcopal  Chnrch  r.  Jaqaes,  1  Johni.  Ch.  Bep.  450.  3  Ibid. 
77.  Lancuier  v.  BoUn,  1  RawU'i  Rep.  231,  248.  ThomM  v.  Folwell,  S  Whu-Km, 
II.  But  in  Vizonaeau  v.  Pegram,  3  Leigh,  1B3,  the  doctrine  declared  waa,  that  a 
/on*  covrri,  u  to  property  settled  to  her  sepanie  tise,  was  afeaie  soh,  and  had  a  right 
to  dispose  of  her  separate  pergonal  eelate,  and  the  proSts  of  her  geparate  real  estate 
in  the  same  manner  as  if  ghe  wert  a  /one  iol»,  anlesg  her  power  of  alienation  be 
regained  hj  the  icBtrnment  creating  the  geparate  estate. 

(6)  A  gift  of  leasehold  property  was  made  to  a  daughter  for  her  ^parate  use,  fVee 
from  the  control  of  anj  fatnie  hosband,  and  ghe  gnbsaqnentlj  married  without  a  set- 
tlement. She  wae  held  to  be  entitled,  on  a  geparation,  to  the  leasehold  property,  for 
her  separate  uge,  and  the  marital  right  wae  excluded,  Anderson  v.  Anderson,  2  Mjlne 
&  Keen,  427.  This  was  dedded  bj  Sir  John  Leach,  and  affirmed  by  Lord  Eldon, 
'  But  a  new  doctrine  on  this  gabject  hag  been  recently  Btarted  in  England^  and  it  has 
been  held  that  gifts  U>  a/mM  mU,  or  to  tnutees  in  trost  for  a_/flne  loU,  to  her  separate 
nae,  free  from  the  control  of  any  futore  husband,  and  not  to  be  sabject  to  his  debia  or 
disposition,  are,  as  to  such  restraints,  illegal  and  7oid,  unless  they  be  settlements  made 
in  immediate  contempiatioQ  of  marriage.  A  clause  against  anticipation  annexed  to 
SDch  a  gift,  is  equally  inoperattTe.  Masgey  c  Parker,  2  Mylne  &  Keen,  1 74.'  It  was 
also  held,  in  Barton  d.  Briscoe,  Jacobs'e  Rep.  60i^,  and  in  Benson  a.  Benson,  6  Simons's 
Bep.  126,  that  on  a  settlement  in  trust  for  the  separate  nse  of  a  married  woman  for 
life,  the  claato  against  anticipation  became  inoperative  on  the  death  of  the  husband, 
and  no  longer  binding.  And  in  Woodmeetoo  v.  Walker,  S  BnsaeU  &  Uylne,  197, 
tboagh  the  nuutet  of  the  roUe  held  that  a  gifl  of  an  annuity  to  a  single  woman,  tot 
her  separate  use,  independent  of  any  fatnre  husband,  and  with  a  restraint  on  the 
disposition  of  the  same  by  anticipation,  was  valid  and  binding,  in  respect  (o  a  future 

1  It  is  held  in  Fears  e.  Brooks,  13  Geo.  ISt,  that  IJie  creation  of  a  separate  estate  in  a 
Jeme  nit,  though  no  marriage  be  io  contemplation,  will  operate  upon  her  subsequent  mar- 
riage to  exclude  the  hnsbaiid'B  marital  rights. 
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In  the  case  of  Jaquei  v.  The  Methoditt  Epucopal  Ckwrch^  at 
reviewed  in  the  Court   of  Sitofb  of  New  York,  (a)  it  was  d^ 


lUMriage ;  y«(  Iiord  Ch.  Broogbam,  on  appeal,  held,  dut  thifme  tie  wu  eotilled  to 
die  abgotnte  diBpOMl  oflbe  ftind  at  ones,  withont  mj  restmint.  The  object  of  Ihese 
cbecka  waa  onlj  to  ezclade  nuiilol  cl^ms.  He  held  tlie  eame  doctrine  in  Brown  n. 
Pocock,  5  Simottf'a  Bep.  663.  SKnMeU&HjIiie,  SIO.  1  Coop.  9e1.  Ca.  temp.  Broog- 
h«m,  70, 8.  C. ;  and  to  did  Sir  John  Leach,  in  Acton  s.  Whits,  r  ^moiu's  &  Sturt'i 
Bop.  4S9.  The  principle  declared  b^  these  caeea  ineqni^wu,  that  tinleu  the  femal» 
to  whom  Che  ^A  be  made  be  married  at  (he  time  the  interest  ve»t»,  and  the  coverture 
be  eoutinoing  down  to  the  moment  w^en  the  alienadon  fa  attempted,  a  female  of  Ml 
age  atanda  preeiael;  on  the  aune  fooling^irilh  a  male,  and  equally  with  him  may  ex- 
eiciae  all  the  righu  of  ownerahip,  notwithaianding  a  claaae  againat  anticijiatioii  and 
againaC  marital  interference.  The  tmat  fand  ia  at  her  free  diapoaal  while  ahe  ia  mi 
jttrii,  and  a  conrt  of  equity  only  givea  effect  to  the  reatriciion  upon  her  marriage,  and 
while  remaining  married,  againat  marital  clauna.  In  any  other  Wew  the  right  of  dfs- 
poaition  is  incident  to  propertf.  Smith  v.  Slur,  a  Wharton,  SS.  Hameialey  f.SmitA, 
t  Wharton,  136,  S.  P.  The  tmat  eatate  created  by  will  for  the  separate  nae  of  a  mar- 
ried woman,  not  only  ceasea  when  abe  becomea  a  widow,  bnt  does  not  rerire  on  her 
anbeeqaent  marriage,  ib,  Entght  b.  Enight,  6  SicnDna'a  Rep.  121.  Bnt  aeo  contra, 
pott,  p.  170,  note.'  In  Kewton  v.  Beid,  4  Simoni'i  Bcp.  HI,  the  Tice^chancellor,  Sir 
L.  Shadwell  went  further,  and  held,  that  ttoagh  the  annuity  be  given  by  will,  in  tmat 
tot  a  daughter  for  life,  not  subject  to  the  debts  or  control  of  any  futore  husband,  nor 
alienable  by  her,  and  intended  for  her  aupport,  and  she  marries,  the  teatricriona  were 
itjll  void,  and  ahe  and  her  hnaband  might  aell  the  annuity,  and  apply  the  proceeda  to 
pay  bis  debts,  and  fbr  hi*  use.  This  was  carrying  the  new  doctrine  to  an  nnresson- 
able  extent,  and  it  is  not  (he  law  in  this  country.  The  lord  chancellor,  in  Nedby  v. 
Kedbj,  (1SS9,]  t  Myl.  &  Cr.  375,  disclaimed  being  bonnd  by  the  decision  in  Masaey 
V.  Parker,  and  be  aaid  he  had  difflcuMes  in  supporting  it.  He  said  farther,  that  New- 
ton V.  Bcid  went  beyond  what  any  body  had  ever  contended  for.  He  tin  for  preserv- 
ing tmsts  created  for  the  separate  nae  of  married  women,  and  the  rule  seems  to  be 
eatabliahed  in  equity  that  marriage  does  not  po-  u  merge  the  rights  of  propeny  to  the 
Jime  sole  in  those  of  her  husband.  A  gifl  or  devise  to  her  separate  use.  independent 
of  htt  fdture  husband,  will  be  anstained,  bnt  not  so  far  as  to  restrain  her  from  convey- 
ing by  gift  or  devise  her  property,  in  contemplation  of  marriage,  to  the  fnmro  husband. 
The  doctrine  in  Ihia  conntry  is,  that  Che  marital  claima  will  be  defeated,  if  the  gift  by 
will  to  the  daughter  be  to  her_^  her  Mole  and  i^xiratK  oat.  1  Iredell's  N.  C.  Eq.  307. 
See  the  N.  T.  Statute,  infra,  p.  170,  note.  The  laleat  English  rale  reqnirea  negative 
words  exclnding  the  marital  right  to  render  the  payment  of  money  into  the  proper 
hands  of  the  wife  for  her  own  proper  nae,  a  tmst  for  her  separate  nae.  Blacklow  r. 
Laws,  2  Hare's  Ch.  B.  49.' 
(a)  17  Johns.  Bep.  MS.     - 


1  Where  a  husband  settled  proper^  to  the  separate  nae  of  his  wlfb,  ft«e  ftom  the  con- 
tiol  of  her  hnaband,  with  the  power  of  absolnta  disposlHon  by  deed  or  will,  it  was  held, 
that  the  settlement  operat«d  to  exclude  the  rights  of  a  second  husband.  Cole  t.  O'Neill,  8 
Md.  Ch.  171.     See  Robert  i.  West,  IE  Georg.  133. 

*  In  1838,  in  the  case  of  Tollett  d.  Armstrong,  1  Beavaa  B.  1,  S3,  the  matter  of  the  rolls, 


.dr,yGoogIe 


LBO.  XXVin.]  OP  THE  RIHHTS   OF  PKES0N8.  161 

clared,  that  a  feme  covert,  with  respect  to  her  separate  property, 
was  to  be  regarded  in  a  court  of  equity  as  a  feme  sole,  and 
mi^t  dispose  of  it  without  the  assent  and  concuirence  of  her 
trustee,  unless  she  was  specially  restrained  by  the  instrument 
under  which  she  acquired  her  separate  estate.  But  it  was 
held,  (and  in  that  consisted  the  difference  between  the  decision 
in  chancery  and  the  correction  of  it  on  appeal,)  that  though  a 
particular  modb  of  disposition  was  specifically  pointed  out  In 
the  iustniment  or  deed  of  settlement,  it  would  not  pre- 
clude the  wife  from  adopting  any  other  mode  *  of  dispo-  *  166 
sition,  unless  she  was,  by  the  instrument,  specially 
restrained  in  her  power  of  disposition,  to  a  particular  mode. 
The  wife  was,  therefore,  held  at  liberty,  by  that  case,  to  dispose 
of  her  property  as  she  pleased,  though  not  in  the  mode  pre- 
scribed, and  to  give  it  to  her  husband  as  well  as  to  any  other 
person,  if  her  disposition  of  it  be  free,  and  not  the  result  of 
flattery,  force,  or  improper  treatment. 

This  decision  of  the  court  of  errors  renders  the  wife  more 
completely  and  absolutely  a/ente  sole,  in  respect  to  her  separate 
property,  than  the  English  decisions  would  seem  to  authorize ; 
and  it  nnfortuaately  withdraws  from  the  wife  those  checks  that 


The  abov«  cases  will  be  found  selected  and  i«porl«d  in  the  Condensed  GnglUb 
Chancer;  Reports,  published  at  Philadelphia,  bj  Grigg  t  Elliot,  and  which  irere  orig- 
ioallj  edited  by  Hr.  Peters,  and  are  now  b;  Mr.  Ingraham.  Thej  are  edited  with 
■kill  and  judgment,  and  codiaid  all  the  English  chancer;  cases  in  the  late  volnminoDS 
and  oppressive  English  reports  that  are  applicable 'here,  aad  necessar;  to  be  known. 
Tbe;  are,  tberefore,  most  Talnsble,  and  ever;  <taj  well-deserving  the  patronage  of  the 
American  bar. 


Lord  Lsngdale,  reviewed  the  contradictoi;  canes,  and  arrived  at  tbe  following  ooncloaiune, 

1.  If  the  gift  be  made  to  a  woman  for  her  sole  and  neparate  nse,  withont  more,  iihe  haa, 
during  covertuf^  an  alienable  estate,  Independent  of  her  husband. 

1.  If  the  gift  be  made  to  her  sole  and  separate  nse  without  power  to  alienate,  she  has, 
during  the  eovertnre,  the  present  enjoyment  of  an  unalienable  estate. 

In  either  case  she  has,  wbtle  discovert,  the  power  of  alienation ;  the  restraint  is  annexed 
to  the  separate  estate  only,  and  the  separate  estate  has  its  existence  only  daring  coverture. 

In  Baggett  c.  Menx,  1  Phillips,  tVl,  the  lord  chancellor  considered  the  case  of  Tnllett 
e.  Armstrong  as  settling  the  doctrine  of  the  court. 

See,  also,  in  rs  Qaffee,  19  Lsw  Joum.  (English,)  Chy,  before  Lord  Cottenham,  1S50, 
-where  it  li  beld,  that  the  power  to  alienate  exists  only  while  the  woman  is  discovert,  and 
tbat  on  her  second  marriage  tbe  reetrtcUon  on  alienation  revived. 
14* 
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were  intended  to  pteserre  her  more  entirely  from  that  secret 
and  iDBeDsible,  but  powerfnl  marital  influence,  which  might  be 
exerted  nnduly,  and  yet  in  a  manner  to  baffle  all  inquiry  and 
detection,  (a) 

A  wife  may  also  contract  with  her  husband,  even  by  parol, 
after  marriage,  for  a  transfer  of  property  from  him  to  her,  or  to 
trustees  for  her,  provided  it  be  for  a  bona  fide  and  valuable  con- 
sideration ;  and  she  may  have  that  property  ^limited  to  her 
separate  use.  (b)  This  was  so  held  in  the  case  of  lAvin^sttm  v. 
lAvingsUm,  (c)  and  as  the  wife  died,  in  that  case,  after  the  con- 

(o)  In  Morgui  n.  Elan,  4  Terger'e  Tenn.  Rep.  3T(,  the  points  disciUMd  in  Jaqnei 
V.  The  Methodist  Epiacopal  Church,  were  exunioed  bj  nountel  and  b;  the  conrt  with 
great  research  and  sbilitj,  u)d  the  decision  was  tlaTorable  to  the  doctrine  as  declared 
in  the  Conrt  of  Chancmy  in  New  Tork,  in  the  above  case.  It  was  held,  that  the 
power  of  a  married  woman  over  her  separate  estate  did  not  extend  beyond  the 
plain  meaning  of  the  deed  creating  the  estate,  and  that  she  was  to  be  considered  a 
feme  toU  in  relation  to  the  estate,  onijr  m  Jar  as  the  deed  had  eipressiy  conferred  on 
her  tbe  power  of  acting  as  a  feme  mle ;  and  that  when  a  particular  mode  was  pointed 
out  for  the  disposition  of  the  separate  estate  of  a  matried  woman,  she  coald  not  dis- 
pose of  it  in  any  other  tooy.  The  same  principle  is  recognized  and  established  in 
Ewing  V.  Smitii,  3  Desant.  S.  C.  Bep.  417,  in  ^LancaBter  t>.  Dotan,  1  Rawle's  Sep. 
231,  and  ID  Thomas  n.  Folwell,  3  WhartOD,  11.  In  Whiloker  v.  Blair,  in  the  Conrt 
of  Appeals  in  Eentnckj,  3  J.  J.  Maieball,  836,  tbe  decision  in  the  case  of  Jaquea,  in 
Chanctry,  was  considered  as  carrying  tbe  greater  force  of  reason  and  principle  with 
it  i  bnt  the  court  held,  in  Johnson  o.  Yates,  9  Dana,  900,  and  in  Sbipp  «.  Bowmar, 
b  B.  Monroe,  163,  that  a  Jeme  amert,  to  whose  separate  Bse  lands  have  been  conveyed 
to  tmsiees,  might,  with  her  hosband,  and  on  her  privala  examination,  and  by  deed 
dnly  recorded,  cooTey  all  her  interest  Uierein,  widiont  any  power  for  that  purpose, 
though  I  apprehend  not  against  resbictive  words.  We  may  ptthaps  venture  to  con- 
sider the  doctrine  in  Jaqoes  e.  The  Methodist  Episcopal  Chnreb,  declared  in  the 
Court  of  Chancery  of  New  Toik,  as  tbe  better  doctrine.' 

{b)  Lady  AnindeU  v.  Phipps,  10  Vesey,  189,  US,  Bullard  v.  Briggs,  7  Pick.  Bep. 
K33.  Qarlick  v.  Strong,  S  Paige's  Bep.  440.  But  as  agunst  creditors  existing  at  the 
time,  post-nnptial  agreements  will  not  be  permitted  to  stand  beyond  the  ralne  of  the 
consideration.    Ibid. 

(c)  S  Johns.  Ch.  Bep.  537. 

1  This  doctrine  is  approved  in  Maryland.  Miller  «.  Williamson,  G  Marjl.  S19.  Tarr  v. 
Williams,  4  Maryl.  Ch.  SB.  Williams  c.  Donaldson,  id.  414.  In  Tennassea;  Marshall  s. 
Stephens,  S  Humph.  IBB.  Litton*.  Baldwin,  id.  30S.  In  South  Carolina^  tlix  v.  Bradley, 
SRIeb.  Eq.  BS.  Adams  e.  Mackey,  Id.  TS.  In  Oeor^a;  Wylly  v.  Collias,  8  Geo.  223.  In 
Mississippi;  Doty  s.  Mitchell,  «  Sm.  &  U.  4S6.  And  !n  Rhode  Island;  Hetcalf  v.  Cook, 
1  B.  I.  S5fi.  But  see  axOra  in  CaoDecUcQti  Imlay  v.  Hnntington,  SO  Cona.  146,  ITG.  In 
AlabHina;BradfordB.  Groenway,  1TA1».7S7.  In  North  Carolina;  Hsnis  e.  Harris,  7  Irad. 
Eq.  111.  And  in  Virginia;  Hume  v.  Hord,  E  Qratt.  8T4.  As  to  the  power  of  married 
women  hi  New  York,  over  their  separate  estates,  under  the  Berised  Statutes,  see  anit,  lU 
n.  (1)  and  post,  p.  767,  note  a. 
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tract  had  been  executed  on  the  part  of  the  husband,  and  before 
it  had  been  executed  on  the  part  of  the  wife,  the  infant  chil- 
dren of  the  wife  were  directed  to  convey,  as  iofsuit  trusteee,  by 
their  gufudian,  the  lands  which  their  mother,  by  agreement  with 
her  husband,  had  contracted  to  selL 

A  'wife  may,  also,  sell  or  mortgage  her  separate  prop> 
erty  'for  her  husband's  debts,  and  she-  may  create  a  *167 
valid  power  in  the  mortgage  to  sell  in  default  of  pay- 
ment, (a)'  She  can  convey  upon  condition,  and  she  may  pre- 
scribe  the  terms.  (6)  It  was  long  since  held,  even  at  law,  in  tiie 
case  of  Wbtton  v.  Bele,  (c)  that  the  husband  and  wife  might 
grant  land  belonging  to  the  wife,  by  fine,  with  covenant  of 
warranty,  and  that  if  the  grantee  should  be  evicted  by  a  para- 
mount title,  covenant  would  lie  after  the  husband's  death, 
against  the  wife  upon  the  warranty.  This  is  a  very  strong  case 
to  show  that  the  wife  may  deal  with  her  land  by  fine  as  if  she 
were  a  feme  sole;  and  what  she  can  do  by  fine  in  England,  she 
may  do  here  by  any  legal  form  of  conveyance,  provided  she  ex- 
ecute under  a  due  examination.'  The  case  states  that  the 
court  of  K.  B.  did  not  make  any  scruple  in  maintaining  that 
tiie  action  of  covenant  was  good  against  the  wife  on  her  war- 
ranty contained  in  her  executed  fine,  though  she  was  a  feme 
covert  when  she  entered  into  the  warranty.  It  is  also  declared 
in  the  old  books,  (d)  that  if  the  husband  and  wife  make  a  lease 


(a)  Tbe  general  rule  ii,  thai  if  the  irife  joins  her  hnsbuid  id  a  iDortgage  of  ber 
estate  R>t  hia  benefit,  the  mortgage,  w  between  the  hnsbsad  uid  wife,  will  be  considered 
the  debt  of  the  hnsband,  and  after  hia  death  tbe  wife,  or  her  repreientatirei,  will  be 
entitled  to  ttand  in  the  place  of  the  mor^agee,  and  hare  the  mortgage  saiistlad  ont 
of  the  hnibaod'*  aMeta.    Lord  Thnrlow,  in  Clinton  c.  Hooper,  I  Veaej,  jnn.  IS6. 

{b)  Demarast  e.  Wjmkoop,  3  Johna.  Ch.  Rep.  1S9.  Pjboa  u.  Bmitb,  1  Veae;,  jnn, 
1S9.    Eaaez  v.  Alkint,  14  ibid.  543. 

(c)  2  Saand.  Rep.  177.     1  Mod.  Rop.  290,  8.  C. 

id)  Gteenwood  d.  Tjber,  Cro.  Jac.  S63,  564.     I  Mod.  Bep.  891. 


1  Vtitia  r.  Underwood,  IS  Barb.  581.  So  ibe  may  cosecant  that  icirt/aciat  mu;  insae 
upon  default  of  pajment.  Black  e.  Oalnaj,  24  Penn.  IS.  And  lee  Wilson  «.  tlcCul- 
kmgh,  IB  Peon.  77.    Miner  v.  Qiaham,  t4  Peon.  401. 

^  Where  tbe  tnuteea  of  a  marriage  aettlement  were  rtquirtd  to  pa;  money  to  the  fani 
band,  taking  his  bond  «a  Mcnrity,  npon  the  order  of  the  wife,  it  wan  held,  that  after  tbe 
hniband  became  fauolvNit,  the  tmsteei  wen  jnatlfied  in  refniing  inch  paTinenL  Bou  v. 
Qodull,  1  Yon.  &  CaU.  Ch.  Caa.  eiT, 
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for  years  of  the  wife's  lan^*  and  atie  accepts  rent  after  his  death, 
she  is  liable  on  the  coveQants  in  the  lease ;  for,  by  the  accept- 
ance of  the  rent,  she  affirms  the  lease,  though  she  was  at  lib- 
erty, after  her  husband's  death,  if  she  had  so  chosen,  to  disaffirm 

it  (a) 

(3.)  Protection  t^ainst  her  covenants. 

This  doctrine,  that  the  wife  can  he  held  bound  to  answer  ia 
damages  after  her  hnsband'E^  death,  on  her  covenant  of 
"168  •warranty,  entered  into  during  coverture,  is  not  con- 
sidered by  IJie  courts  in  this  country  to  he  law^;  and  it  is 
certainly  contrary  to  the  settled  principle  of  the  common  law, 
that  the  wife  was  incapable  of  binding  herself  by  contract' 
In  the  Supreme  Court  of  MassachuBetts,  (b)  it  has  been  repeat- 
edly held,  that  a  wife  was  not  liable  on  the  covenants  in  her 
deed,  further  than  they  might  operate  by  way  of  estoppel ;  and 
though  the  question  in  these  cases  arose  while  the  wife  was  still 
married,  yet  the  objection  went  to  destroy  altogether  the  eiFect 
of  the  covenant  So,  also,  in  Jackson  v.  Vanderkeyden,  (c)  it 
was  declared,  that  the  wife  could  not  bind  herself  personally  by 
a  covenant,  and  that  a  covenant  of  warranty,  inserted  in  her 
deed,  would  not  even  estop  her  from  asserting  a  subsequently 
acquired  interest  in  the  same  lands.* 

Though  a  wife  may  convey  her  estate  by  deed,  she  will  not 

(a)  2  Sumd.  Rep.  180,  note  9,    Worthington  a.  Toang,  6  Ohio  Rep.  313. 

lb)  Fowler  0.  Shearer,  7  Haas.  Rep.  21.     Colcord  o.  Swan,  Ibid.  291. 

(c)  17  Johns.  Rep.  167.  Mnrtin  v.  Dwell/,  G  Wendell's  Rep.  I,  S.  P.  TbU  last 
point  as  lo  estoppel,  is  coDtrarj'  to  tbe  caies  of  Hill  v.  Weat,  6  Ohio  Rep.  225.  Col- 
cord D.  Swan,  7  Mass.  Rep.  291.    Ibid.  21.    4  Bibb,  Keotnck/  Rep.  4^6. 

'  Wotkins  V.  Halstead,  3  Sandf.  (Lbw)  B.  311.  Id  this  case  it  was  held,  that  a  promita 
bj  B  wDmsn,  after  her  divorce,  to  pajr  for  goods  furnished  her  during  covertnra,  was  not 
binding  in  law,  for  waot  af  consideration. 

A  contingent  remainder  cannot  bo  conveyed,  until  the  oonSngeircy  happen,  except  by 
estoppel,  and  therefore  cannot  be  conreyed  (under  tbe  Meff  Jersey  Statute)  by  a  married 
nomau.    Den  v.  Demareat,  1  New  Jeisey  R.  tZ6. 

In  New  Jeney,  by  a  late  statute,  (Laws  13&T,  c.  189,)  auy  married  woman  of  tal]  age 
who  joins  with  her  husband  <□  tbe  execution  of  a  deed,  may  enter  into  covenants  for  title, 
of  wsiranty,  or  against  incumbrances ;  and  snob  covenants  shall  have  (he  same  force  and 
effect  as  if  she  were  sola. 

s  Lowell «.  Daniels,  3  Gray,  181.  Dominiok  v.  Miab«el,'4  Sandf.  874.  The  rule  is  the 
same  where  the  deed  is  a  joint  one  of  herself  and  her  husband,  of  property  be  holds  in  her 
right    Carpenter  v.  Scbermerbom,  3  Bub.  Ch.  B.  814. 
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be  bound  by  a  covenant  or  agreement  to  levy  a  fine  or  convey 
her  estate.  The  agreement  by  a  ferns  covert^  with  the  assent 
of  her  bUBband,  for  a  sale  of  her  real  estate,  is  absolutely  void 
at  lav,  and  tlie  courts  of  eqnity  never  enforce  such  a  contract 
against  her.  (a)  In  the  execution  of  a  fine  or  other  conveyance, 
the  wife  is  privately  examined,  whether  she  acts  freely  ;  and 
without  such  an  examination,  the  act  is  invalid.  But  a  cove- 
oant  to  convey  is  made  without  any  examination ;  and  to  hold 
the  wife  bound  by  it,  would  foe  contrary  to  first  principles  on 
this  subject,  for  the  wife  is  deemed  incompetent  to  make  a  con- 
tract, uoleas  it  be  in  her  character  of  trustee,  and  when  she  does 
not  possess  any  beneficial  interest  in  her  own  right.'  The  chan- 
cery jorisdictioa  ia  applied  to  the  cases  of  property  settled  to 
the  separate  use  of  the  wife  by  deed  or  will,  with  a  power 
of  appointment,  and  rendered  *  subject  to  her  disposition.  *  169 
On  the  other  hand,  the  husband  has  frequently  been  com- 
pelled, by  decree,  to  fulfil  his  covenant,  that  his  wdfe  should  levy 
a  fine  of  her  real  estate,  or  else  to  anifer  by  imprisonment  the 
penalty  of  his  deiault.  (b) 


(a)  Bader  ■.  Bnckingham,  6  Daft  Bep.  4SS.  See,  also,  Watniiu  v.  Chalker,  T 
Conn.  Bep.  324,  S.  P.  In  Baker  v.  Child,  3  Vem.  R«p.  61,  it  wa«  staled,  as  b;  the 
court,  that  where  a/amc  Mncrt  agieed  with  her  busbvid  to  levy  a  fine,  and  he  died 
before  it  was  dom,  the  coart  would  compel  the  wifb  to  perform  die  agreomenl.  Bat 
diis  case  was  said,  in  Thayer  v.  Gbald,  1  Atk.  Rep.  6 1 7,  to  hare  been  falsely  reported, 
amd  that  there  was  no  such  decree ;  and  the  master  of  the  roUs,  in  AmbUr,  49S,  spoke 
of  it  as  n  loose  note.  It  ia  not  law.  iSed  qua.  In  the  case  of  Stead  v.  !Nelson,  S 
Beavan,  345,  a  wife  having  an  estate  for  liAi,  for  her  separate  nse,  in  lands,  widi  an 
absolute  power  over  the  reversion,  joined  her  hnaband  in  an  agreement  to  execote  a 
mortgage,  held  that  snch  agreement  was  binding  on  the  wife's  surviving. 

(6)  Griffin  v.  Tailor,  Toihill,  106.  Barrington  u.  Horn,  2  Eq.  Cases  Abr.  IT,pL7. 
Sir  Joseph  Jekyll,  in  Hall  v.  Hardy,  3  P.  Wms,  1ST.  Withers  a.  Pinchard,  cited  in 
7  Vewy,  475.    Morrij  v.  Stephenson,  7  Vesey,  474, 


'  If  the  hasband  joins  in  an  ezeoutnry  contract,  though  the  deed  is  to  be  given  to  the 
wife,  and  the  payment  to  be  made  by  her  property,  he  may  be  compelled  to  a  speciflo 
performance.    Johnston  «.  Jones,  12  6.  Monroe,  336. 

As  a  general  rule,  the  coort  will  not  eompsl  the  hoiband,  who  has  ugreed  to  sell  lands, 
to  procure  his  wife's  ezeontien  of  tbe  deed.  Enlmesi.  Thorpe,  1  Halsted's  Ch.  (New 
Jersey)  R.  IIG. 

Where  an  snte-nuptlal  contract  gave  tbe  wife  power  Co  dispose  of  bar  real  estate,  it  WM 
held  that  she  conld  make  a  blading  contract  to  convey.     Van  Allen  c  Hamphrey,  IE 
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But  Lord  Cowper  once  refnsed  to  compel  the  bueband  to  pro- 
cure his  wife  to  levy  a  fine,  as  being  an  unreasonable  coercion, 
Bince  it  was  not  in  the  power  of  the  husband  duly  to  compel 
his  wife  to  alien  her  estate,  (a)  '  In  other  and  later  casea,  the 
courts  have  declined  to  act  upon  such  a  doctrine  ;  (b)  and  Lord 
Ch.  B.  Gilbert  questioned  its  soundness,  (c)  In  Emery  v. 
Wase,  (d)  Lord  Eldon  observed,  that  if  the  question  was  per- 
fectly res  itUegra,  he  should  hesitate  long  before  he  undertook  to 
compel  the  husband,  by  decree,  to  procure  his  wife's  convey- 
ance ;  for  the  policy  of  the  law  was,  that  the  wife  was  not  to 
part  with  her  property,  unless  by  her  own  spontaneous  will. 
Lastly,  in  Martin  v,  Mitchell,  (e)  where  the  husband  and  wife 
bad  entered  into  an  agreement  to  sell  her  estate,  the  master  of 
the  rolls  held,  that  the  agreement  was  void  as  to  the  wife,  for  a 
married  woman  had  no  disposing  power,  and  a  court  of  equity 
could  not  give  any  relief  against  her  on  such  a  contract  She 
could  not  bind  herself  by  contract,  except  in  the  execution  of  a 
power,  and  in  the  mode  prescribed ;  nor  would  the  court  compel 
the  husband  to  procure  bis  wife  to  join  in  the  conveyance.  Such, 

said  the  master  of  the  rolls,  is  not  now  the  law. 
•  170         *  The  English  courts  of  equity  have,  until  recently, 

thrown  a  further  and  very  important  protection  over  the 
property  settled  on  the  wife  on  her  marriage,  for  her  separate 
use,  with  a  clause  against  a  power  to  sell  or  assign  by  anticipa- 
tion. It  was  declared,  in  Ritchie  v.  Broadbent,  (/)  that  a  bill 
would  not  be  sustained,  to  transfer  to  the  husband  property  so 
settled  in  trust,  even  though  the  wife  was  a  party  to  the  bill, 
and  ready  to  consent,  on  examination,  to  part  with  the  funds. 
The  opinion  of  the  Lord  Ch.  Baron  was  grounded  on  the  effect 
to  be  given  to  the  clause  against  anticipation,  and  does  not 
apply  to  ordinary  cases,  or  afTect  the  general  power  of  the  wife. 


{a)  Ortrud  v.  Bonnd,  4  Tiner'a  Abr.  303,  pi.  4. 
\b)  Free,  in  Ch.  TS.    Amb.  Rep.  49S. 

(c)  Gilbert's  Lex  Frtetoria,  245.  (if)  S  Veac^,  505,  511. 

j«)  2  Jac,  &  Walk.  413.  Sir  James  MaQsfleld,  ia  Davis  v.  Jones,  4  Bos.  &  Pull. 
{1  N.  S.)  269.  Brick  ti.  Whelley,  cited  in  Howel  v.  Georgo,  1  Mad.  YUsp.  7,  note, 
S.P. 

(/)  2  Jac.  &  Walk.  456. 

'  Hulmes  v.  Thorpe,  1  HalsCed's  Cb.  B.  (New  Jvaej.)  41B. 
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where  no  such  check  is  inserted  in  the  settlement.  A  clause  in 
a  gift  or  deed  of  settlement  upon  the  wife,  against  anticipation, 
is  held  to  be  an  obligatory  and  valid  mode  of  preventing  her 
from  depriving  herself,  through  marital  or  other  infiuence,  of  the 
benefit  of  her  property.  But  that  restraint  on  anticipation 
ceases  on  the  death  of  the  husband,  for  the  reason  and  expe- 
diency of  the  restraint  have  then  also  ceased,  (a) 


(d)  Buton  V.  Briscoe,  1  Jacob's  Rep.  603.  The  history  of  the  flnctnatioiiB  of  the 
EngUsli  chsncerj  decisioDi  on  thii  subject  ia  corioiu.  Thoa,  ths  Engligh  rule  formeilj 
-was,  Uut  in  coseg  of  propertj  ia  tnut  for  a  mairied  womaa,  to  be  paid  into  her  own 
hands,  apOD  her  own  receipts,  the  wife  might  still  dispose  of  that  inurest,  and  her 
ani^ee  woald  take  it.  Hnhne  v.  Tenant,  1  Bro.  Rep.  16.  Pjbns  ti.  Smith,  3  Ibid. 
S40.  1  Vaiej,  Jan.  189,  8.  C.  Bnt  in  Wm  Watson's  case,  Lord  Tborlow  altered 
hit  opinion,  and  held  that  a  proTiao  in  a  settlement  that  the  wife  Bbonld  not  dispose 
of  her  interest  bj  anj  mode  of  anticipation,  would  restrain  her ;  and  Lord  Alvanley, 
in  Socltelt  d,  Wraj,  4  Bro.  Bep.  483,  held  it  Co  be  a  valid  clanse ;  and  so  it  has  been 
since  conridered.  Lord  Eldon,  in  Brandon  v.  Robinson,  18  Tesej,  434,  and  in  Jack- 
son n.  Bobhonse,  3  MeriTale's  Rep.  487.  Vice  Ch.  Sbadwsll  »aid,  tliat  when  he  waa 
in  the  habit  of  drawing  conveyances,  the  proviso' that  he  ioserted  against  (he  power 
of  anticipation  was,  that  the  receipts  of  the  ladf  aader  her  own  hand,  to  be  given  from 
time  to  time  for  accmii^  rents  or  dividends,  should  be,  and  thai  no  ether  rtceipt  thoaU 
(s  sofficient  discbBrges  to  the  tmsteos.  Brown  b,  Bamford,  11  Sim.  127.'  This  case 
was  reversed  on  appeal  by  Lord  Lyndhnrat,  on  the  ground  that  a  general  limitation 
in  de&nlt  of  appointment  did  not  enable  the  wife  to  anticipate,  and  it  did  not  depend 
on  the  form  of  the  receipt  clanse.  Now,  again,  snch  a  clause  against  anticipation,  in- 
serted in  a  will  In  favor  of  an  nnmarried  female,  and  withont  any  connection  with 
covertore,  is  held  to  be  not  valid.  See  Woodmeslon  v.  Walker,  3  Rubs.  &Mylne,  197. 
Jones  v.  Salter,  Ibid.  SOS.  Brown  v.  Focock,  Ibid.  310.  Newton  f.  Reid,  4  Simons'i 
Rep.  141 ;  and  see  nipra,  p.  1G5,  note  a.  The  Snpreme  Conrt  of  Nortii  Caroiina, 
aitting  in  eqnlty,  has  followed  the  apirit  of  these  latter  decisions,  and  held  that  though 
real  and  personal  propertj  be  conveyed  in  trust  to  apply  the  proceeds  to  A.  for  life, 
with  a  clanse  against  a  aale  or  anticipation,  but  withont  any  disposition  over  in  the 
case  of  snch  sale  or  anticipation,  yet  if  the  eettai  ^  tru»l  be  a  male  or  single,  the  re- 
straint on  his  alienation  or  assignment  wm  inoperative  and  void.  Dick  v.  2*itdifoid, 
1  Dev.  &  Battle,  Eq.  480.  7%s  dupotitino  oner  wonld  seem  to  be  material  in  the  con- 
(tmctien  of  the  instmnient.  Lord  Eldon,  in  Brandon  u.  Robinson,  IB  Vesey,  439, 
observed,  that  property  might  be  limited  to  a  man  nntil  he  became  a  bankrupt,  and 
then  over.  Bnt  that  if  property  be  given  to  a  man  for  life,  the  donor  cannot  take 
away  the  incident*  to  a  lib  estate,  or  add  a  valid  claose  that  be  sbonlS  not  alien  it. 
It  cannot  be  preserved  from  creditors,  imless  given  to  some  one  else  ih  tmsL  Bat 
we  have  again,  in  the  Engliah  court*  of  eqni^,  a  recnnence  to  the  old  and  jnster  doe- 
ttioe;  for  it  wss  held  in  Tnllettir.  Armstrong,  1  Beavan,  1,31,  thatadevise  and  be- 
quest in  trust  for  en  nnnuuried  woiuao,  to  her  separate  nse,  and  with  an  inabili^  to 
alien,  was  effecloal  on  any  enhseqaent  mAiriage,  both  as  to  the  separate  ose  and  the 

<  See  Boss's  Tnut,  l  E.  L.  &  Eq.  148.    Baker  v.  Bradley,  St  £.  L.  &  £q.  41B. 
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(4.)  Power  to  appoint  by  will. 

A  wife  cannot  devise  her  lands  by  will,  for  she  is  excepted 
out  of  the  statnte  of  wills ;  nor  can  she  make  a  testament  of 
chattels,  except  it  be  of  those  wliich  she  holds  en  atare  droit,  or 
which  are  settled  on  her  as  her  separate  property  without  the 
license  of  her  husband.  He  may  covenant  to  that  effect,  before 
or  after  marriage,  and  the  court  of  chancery  will  enforce  the 
performance  of  that  covenant.  It  is  not  strictly  a  will,  but  in 
t  the  nature  of  an  appointment,  which  the  husband  is  bound  by 
his  covenant  to  allow,  (o) '  The  wife  may  dispose  by  will,  or 
by  act  in  her  lifetime,  of  her  separate  personal  estate,  settled 
upon  her,  or  held  in  trust  for  her,  or  the  savings  of  her  real  es- 
tate given  to  hei  separate  use;  and  this  she  may  do 
'  171  without  the  interventioo  of  trustees,  for  the  "  power  is 
incident  to  such  an  ownership,  (b)  It  has  been  held, 
even  at  law,  in  this  country,  (c)  that  the  wife  may,  by  the  per- 

restrunt  upon  antic  [pat  lan,  though  if  nnacconipanied  by  nnj  reatraint,  it  iru  subject 
to  her  power  oF  alienation.  And  aAerwardi,  ia  Dixon  v,  Dixon,  I  Beavaa,  40,  itwaa 
held,  Ihat  a  settlement  od  the  Brat  marriage  of  a  woman,  in  tnut  Ibr  her  Mpanie  om, 
ezclngiTe  of  an;  husband,  ibe  trust  to  her  separate  use  attached  npon  a  remarriage. 

The  New  York  Revised  Stamies,  vol.  i.  p.  728,  soc.  99,  [as  amended  in  1B30,)  and 
730,  sec.  63  and  65,  have  tbrown  an  effectual  protection  over  the  iniereats  of  peraons 
not  veil  able  to  protect  themselves,  by  declaring,  (1.)  that  aa  express  trust  may,  ba 
created  lo  receive  the  rents  acd  profiu  of  land,  and  appl^  then  to  the  use  of  any  per- 
son,  during  the  life  of  snch  person,  or  for  any  sborcsT  term;  (3.)  by  declaring,  that 
DO  person  beneficiallj  interested  in  a  trust  for  the  receipt  and  proSta  of  lands,  caii 
assign,  or  in  any  manner  dispose  of  snch  interest;  and,  (3.)  that  where  the  trust  shall 
be  expressed  in  the  iaitrament  creating  the  eatats,  every  sale,  conveyanoe,  or  other 
act  of  ibo  truEleee,  in  contravention  of  tbe  tmat,  shall  be  absolutely  void.  Under 
these  provisions,  a  father  may  create  a  tnist  In  fcvor  of  a  daugbler,  and  the  interest 
would  bo  unalienable  even  with  Ibe  consent  of  the  husband.  Nolbing  can  impair 
BQch  a  trost  dming  the  life  of  the  c«stiu  gut  trust ;  and  the  recent  English  deci^ioos 
on  this  subject  are  wholly  inapplicable,  and  not  law  in  New  Toik.> 

(a)  Fridgeon  B.Fridgeoa,  1  Ch.  Cas.  117.  Rex  v.  BettMWorth,  Sir.  Rep.  B91. 
Newtin  v.  Freeman,  I  Ii«dell,  S.  C.  Bep.  514. 

(6)  Peacock  o.  Monk,  2  Vesoy,  190.  Bldi  v.  Cockell,  6  Vesey,  369.  West  i>. 
West,  3  Randolph's  Rep.  373.    Uolman  v.  Perry,  4  Metcilf 's  Bep.  493. 

{c)  Emory  v.  Ndghbonr,  3  Halsied's  Bep.  143. 

»  See  Leggett  o,  LeggeW,  2  Comst  397.  L'Amonox  t.  Van  Rensaelaer,  1  Barb.  Cb,  84. 
Sogers  V.  Ludlow,  8  Sandf.  Ch.  104.  Noyes  v.  Blakemao,  8  Saodf.  631.  S.  C.  3  Said. 
GOT.    Cruger  v.  Jones,  IB  Barb.  487. 

'  It  baa  been  held  in  New  York  that  statute  provisions  flilng  the  age  requisite  to 
give  validity  to  a  will,  do  not  afifect  the  right  of  a/erne  cowrtto  eiecate  a  power  of  ap- 
poiutmaut.    Strong  r.  Wilkin,  1  Barb.  Ch.  B.  9. 
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mission  of  her  hasband,  make  a  disposition  in  the  nature  of  a 
will,  of  personal  property,  placed  in  the  hands  of  truatees,  for 
her  separate  use,  by  her  husband,  or  by  a  stranger,  and  either 
before  or  after  marriaga'  If  a  feme  tole  makes  a  will,  and 
afterwards  marries,  the  snbseqnent  marriage  is  a  revocation  in 
law  of  tbe  wilL  The  reason  given  is,  that  it  is  not  in  the  na- 
ture of  a  will  to  foe  absolute,  and  the  marriage  is  deemed  equiv- 
alent to  a  coimtermand  of  the  will,  and  especially  as  it  is  not 
in  the  power  of  the  wife  after  marria^  either  to  revoke  or  con- 
tinue the  will,  inasmuch  as  she  is  presumed  to  be  under  tbe  re- 
straint of  her  husband,  (a)  But  it  is  equally  clear,  that  where 
an  estate  is  limited  to  uses,  and  a  power  is  given  to  a  feme  sole, 
before  marriage,  to  declare  those  uses,  such  limitation  of  uses 
may  take  effect;  and  though  a  married  woman  cannot  be  saic) 
strictly  to  make  a  will,  yet  she  may  devise,  by  way  of  execution 
of  a  power,  which  is  rather  an  appointment  than  a  will ;  and 
whoever  takes  under  the  will,  takes  by  virtue  of  the  execution 
of  the  power,  (b)  ^  Thus,  in  the  case  of  Bradiak  t. 
OibbSy  (c)  it  was  *  held  that  a  feme  covert  might  execute    "  172 


(a)  Fane  &  Hembling'a  esse,  4  Co.  60,  b.  3  P.  Wnu.  S34.  S  Term  Sep. 
695,  S.  P. 

{b)  She  may,  nnder  a  power  of  appointment  om  penonalty  in  a  marriage  aetlle. 
ment,  t^tpoint  by  deed  in  &vot  of  her  hasband ;  and  if  it  appeal  that  she  did  it  freel; 
and  anderslandtoelj,  eqaitj  will  enforce  ic  Cheasljn  v.  Smith,  S  Vesej,  1S3. 
Whitall  V.  Cl«rii,*B  Edtrards'a  V.  C.  Rep.  149. 

(e)  3  John*.  Ch.  Sep.  523.  By  the  New  York  Rertaed  SlatatM,  toL  i.  pp.  788- 
73T,  sec.  80,  87,  a  general  and  beaeQcial  power  may  be  granted  to  a  manied  woman, 
to  dispose  duriog  the  marriage,  and  ffithaat  the  concarrence  of  b«T  husbtnd,  of  lands 
conveyed  or  derised  to  her  in  fee ;  or  a  special  power  of  the  like  kind,  in  respect  to 
any  estate  less  than  a  fee,  belonging  to  her,  in  the  lands  to  which  the  power  ralatce. 
She  may,  under  the  poirer,  execate  a  mortgage ;  and,  geoerall;,  she  may  esocnte  a 
power  dating  corertnre,  by  grant  or  devise,  according  to  the  terms  of  it ;  and  if  she 
executes  a  power  by  grant,  the  concarrence  of  her  hoaband  as  a  party  is  not  reqaieite, 
4at  she  moat  acknowledge,  on  a  private  examination,  the  execution  of  the  power. 
And  if  a  married  woman  be  entitled  10  an  estate  in  fbe,  she  may,  by  virtne  of  a  power, 

1  Cotter  D.  Batter,  6  Fast  (N.  H.)  843. 

<  Sach  a  power  of  appointment  is  well  executed,  tliaa|;li  it  be  exercised  by  means  of 
an  inatmmeDt  which  purports  to  be  a  will;  and  though  it  also  uBame  to  dispose  of  pn^ 
eity  not  embntoed  within  the  power.  Heath  c.  Withiogton,  e  Cash.  19T.  la  the  matter 
of  Stewart,  11  Page's  B.  SOS.  Li  this  oase,  the  power  was  exercised  by  a  resident  of  Ohio 
over  lands  sitosted  id  New  York.  ' 

An  ante-naptiaJ  contract  made  in  one  oonntry,  niay  operate  as  a  grant  of  real  estate 
dtnated  In  anoQier.    De  Baiante  c  Qott,  e  Barb.  S.  C.  B«p.  *»2. 
YOL.  n.  IS 
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by  will,  in  favor  of  het  husband,  a  power,  given  or  Teeerved 
'  to  her  while  sole,  ovei  het  real  estate.  In  that  case,  the 
wife  before  marriage  entered  into  an  agreement  with  her  in- 
tended hosband,  that  she  should  have  power,  during  the  cover- 
ture, to  dispose  of  her  real  estate  by  will,  and  she  afterwards, 
during  coverture,  devised  the  whole  of  her  estate  to  her  hus- 
band ;  and  this  was  considered  a  valid  disposition  of  her  estate 
in  equity,  and  binding  on  her  heirs  at  law.  The  point  in  that 
case  was,  whether  a  mere  agreement  entered  into  before  mar- 
riage between  the  wife  and  her  intended  husband,  that  she 
should  have  power  to  dispose  of  her  re^  estate  during  cover- 
ture, would  enable  her  to  do  it,  without  previously  to  the  mar- 
riage vesting  the  real  estate  in  trustees,  In  tmst  for  such  persons 
as  she  should  by  deed  or  will  appoint ;  and  it  was  ruled  not  to 
be  necessary ;  and  the  doctrine  has  received  the  approbation  of 
the  Supreme  Court  of  Pennsylvania,  (a)  Equity  will  carry  into 
effect  the  will  of  a  /eme  covert,  disposing  of  her  real  estate  in 
favor  of  her  husband,  or  other  persons  than  her  heirs  at  law, 
provided  the  will  be  in  pursuance  of  a  power  reserved  to  her  in 
and  by  the  ante-nuptial  agreement  with  her  husband.' 

(5.)  Wariage  settlements. 

With  respect  to  ante-nuptial  agreements,  equity  will  grant  its 
aid,  and  enforce  a  spedfic  performance  of  them,  provided  the 
agreement  be  fair  and  valid,  and  the  intention  cf  the  parties 
consistent  with  the  principles  and  the  policy  of  the  law.^  A 
voluntary  deed  is  made  good  by  a  subsequent  marriage,  {b) 
Equity  will  execute  covenants  in  marriage  articles  at  the  in- 


ereue  an;  etUM  which  ehe  mi^t  create  if  unmarried ;  bul  ahe  cannot  exercise  auj  . 
power  duiiog  her  infancr,  nor  if,  b;  tbe  torms  of  the  power,  iu  execntion  by  h^ 
daring  mairiage  be  azpreuly  or  impliedly  prohibited.  Ibid,  mc  90,  110,  111,  117,% 
130. 

(a)  10  Serg.  &  Bawle,  447. 

\b)  See  Infia,  toI.  tr.  463. 

1  In  MauachnaetU,  a  married  womao  ma;  diipou  oT  her  uparate  property  by  wtll, 
bat  it  ihall  not  operate  to  deprive  her  hutband  of  hit  righti  as  tenant  by  the  cnrtuy; 
andtheBhallnotbeqnealbeaway  Jrom  him  more  than  half  ofber  personal  proper^,  with- 
out hli  written  conunt    Uui.  Lawa,  1865,  c.  SIM. 

*  An  eipectalton  at  deriBae  of  one  yet  llrlDg,  may  be  MUled  od  marriage,  in  n  Wil- 
WD'i  Eitate,  3  Barr'a  B.  sas.   , 
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stance  of  any  person  who  is  within  the  inflaence  of  the  mar- 
riage consideration,  and  in  favor  of  collateral  re^tions,  as  all 
stich  pei^oQB  rest  their  claima  on  the  ground  of  valuable 
*conaideiatlon.  (a)  ^  The  husband  and  wife,  and  their  *173 
issue,  are  all  of  them  considered  as  within  that  inflaence, 
and  at  the  instance  of  any  of  them,  equity  will  enforce  a  spe- 
cific performance  of  the  articles.  (6) 

Settlements  after  marriage,  if  made  in  pnrsnance  of  an  agree- 
ment in  writing  entered  into  prior  to  the  marriage,  are  valid, 
both  against  creditors  and  purchasere."  The  marriage  is  itself 
a  valuable  consideration  for  the  agreement,  and  sa£cient  to 
give  validity  to  the  settlement  This  was  so  decided  in  the 
case  of  Reade  v.  lAvingtton;  (c)  and  it  was  there  held,  that  vol- 
untary settlements  after  marriage,  upon  the  wife  or  children^ 
and  without  any  valid  agreement  previous  to  the  marriage  to 
support  them,  were  void  as  against  creditors  existing  when  the 
settlement  was  made,  {d)  ^    Bat  if  the  person  be  not  indebted 


(a)  PolTerton  v.  Pnlvertoft,  18  Ytnoj,  SB. 

(h)  O^ooa  D.  Strode,  9  F.  Wdu.  355.  Bradiah  v.  GU>ba,  3  Johiu.  Ch.  Rep.  G50. 
Bnt  if  the  KUlement  be  made  through  the  inttramentalitj  of  &  party  whoae  concnr- 
teai*  i»  necesBitiy  to  the  ratiditj  of  the  settlement,  anch  peraon  ia  held  not  to  be  S 
mere  Tolnntcer,  bat  iUls  within  (he  range  of  the  conBideration  of  the  ogreemcDt. 
Nsreep.  Scott,  U.S.  C.  C.  for  GeorgT^  Lair  Reporter,  Boeton,  for  Jnne,  1 848,  No.  9, 
p.  67.  An  antO'naptis)  lettlemenl,  fonnded  on  ■  rala&ble  considerfttion,  inch,  for  in- 
stance, as  marriage,  cannot  be  affected  bj  frand  in  the  settler,  if  the  other  party  be 
innocent.  Magniac  v.  Thompson,  7  Petera's  U.  S.  Rep.  348.  In  North  and  Sonth 
Carolina  and  TennesBce,  the  re^scration  of  marriage  settlements  and  contracts  is  re- 
qmred  bj  statute,  in  order  to  render  them  valid  u  a  lien  on  the  property  of  the  aet- 
tkr  ai  againit  creditor*,  a  Der.  &  Battle,  Eq.  46.  1  Rev.  Stat.  H.  C.  1837,  p.  S33. 
Statale  of  Tennessee,  1831. 

(c)  a  Johns.  Ch.  Rep.  4B1.  Thomson  c.  Dougherty,  IS  Sorg.  I  Rawle,  448,  and 
Hagniac  s.  Thompson,  1  Baldwin's  C.  C.  U.  S.  Rep.  344.  Daffy  v.  The  Ine.  Com- 
pany, 8  Watts  &  Serg'.  413,  S.  F, 

{d)  A  post-nnpCial  settlement,  founded  on  a  parol  agreement  before  BuuriBge,  was 

'  The  rule,  in  a  late  cose,  wu  etated  to  be,  that,  if  from  the  circamstonoes  nr  ihs  in- 
■eminent  it  appears  to  haTo  been  intended  that  the  collateral  relatiTei,  in  a  given  event, 
■boold  take  the  estate,  and  there  be  a  proper  limitation  to  that  eOett,  a  oourt  of  equity 
will  enforce  the  tmst  for  their  beneflt.    Nevej  if.  Scott,  e  How.  U.  B.  IM,  310. 

*  A  bnibaud,  having  sold  the  wifb'a  lands  under  an  agreement  to  pttrchaae  laudi  of 
equal  valoe  for  her  beneflt,  and  having  aeeordingly  made  snoh  porchoae,  and  canied  the 
oonveyance  to  be  made  to  his  wife:  beld,  that  theee  lands  were  not  subject  to  his  debts  con- 
tracted subsequently  to  hii  payment  for  the  lands.   Bamett  v.  Goings,  8  Blackford's  B.  iU. 

■  Wiay's  Tnuto,  Ifi  E.  L.  &  Eq.  161.  Borst  if.  Corey,  IS  Barb.  18S.  Albert  c.  Winn,  G 
Uaryl.  SO.    Einoard  «;  Daniel,  IS  B.  Mon.  4M. 
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at  tbe  time,  then  it  ie  settled  that  the  post-nuptial  volnntary 
settlement  ijpon  the  wife  or  children,  if  made  without  any 
fraudulent  intent,  is  valid  against  subsequent  creditors.  This 
was  not  only  the  doctrine  in  Reade  v.  lAvitiffiton,  and  deduced 
from  the  English  auth<mtieB,  but  it  has  since  received  the  sanc- 
tion of  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Sexton  V.  WAeaton.  (a) 

A  settlement  after  marriage  may  be  good,  if  made  upon  a 
valuable  considraatioii.  Thus,  if  tbe  hnBband  makes  a  settle- 
ment upon  the  wife,  in  consideration  of  receiving  &om  the  trus- 
tees of  tbe  wife,  possesBiou  of  her  equitable  pioperty,  that  will 
be  a  sufficient  consideration  to  give  validity  to  the  settlement,  if 
it  was  a  case  in  which  a  court  of  equity  would  have  directed  a 
settlement  out  of  the  equitable  estate  itself,  in  case  the  bus- 
band  had  sought  the  aid  of  the  court,  in  order  to  get 
•174  'posBession  of  it  (4)  The  settlement  made  after  mar-' 
riage  between  the  husband  and  wife  may  be  good,  [m>- 
vided  the  settler  h^  received  a  fair  and  reasonable  consideration 
in  value  for  the  thing  settled,  so  as  to  repel  the  presumption  of 
fraud.  It  is  a  sufficient  consideration  to  support  such  a  settle- 
ment, that  the  wife  relinquishes  her  own  estate,  or  agrees  to 
make  a  charge  upon  it  for  the  benefit  of  her  husband,  or  even  if 
she  agrees  to  part  with  a  contingent  interest,  (c)   But  the  amount 


good  agditin  oreditors  prior  to  llie  atatate  of  fraadi,  aad  the  marriage  wu  the  T«la- 
able  consldenttian  wbich  mBtuned  It  Griffin  t>.  StAnhope,  Cro.  J.4M.  Balph  Botj*! 
case,  I  Yent,  194. .  Larender  d.  Blackstone,  &  Lev.  146.  Bnt  diottsb  good  at  la<r,  a 
speciflc  perfbnuffl^e  woald  sot  be  enrorced  in  equity,  aniew  the  agieenieDt  wai  con- 
fcsMd  by  the  parts  in  his  answer,  or  Chera  had  been  a  pan  perfonaance.  Sngden  on 
Tendon,  I07,_^10Si  2  Story  on  Bq.  Jar.  G3.  Nor,  of  conru,  will  eqnitj  enforce  it 
since  the  atatnta,  thongb  the  marriage  take*  place  in  panaanoe  of  it,  nnlesa  in  cases 
orjraad.  Montacnte  u.  Maxwell,  I  P.  Wma.  61S.  S.  C.  Str.  236.  There  most  be 
aome  eridence  ui  lETifit^  of  (he  preriotis  parol  proinine  before  marriage.  It  is  donbt- 
fnl  whether  a  recital  in  a  poat-napCifll  settlement  of  a  preriotts  parol  agreement  be- 
fore msrriage,  be  sufficient  to  take  the  case  out  of  the  statnle.  It  may  be  mfflcjent  as 
against  purtieB,  and  nut  as  against  creditors.  See  (he  cases  of  Beaumont  v,  Thorpe, 
I  Yesey,  ST.  Dandas  v.  Dntens,  I  Veaey,  Jan.  199.  3  Cox,  SSS.  Beade  v.  Liringt- 
lon,  3  Johns.  Ch.  481.  And  see  the  American  Law  Jdagtame  for  Jvlj,  1843,  ait  3, 
(col,  i.  p.  302,)  where  the  subject  is  critically  and  learnedly  discnased. 

(u)  S  Wbeaton,  229.    Picqaet  v.  Swan,  4  Mason's  Sep.  443,  S.  P. 

(i)  Moor  c.  Bycaidt,  Prec.  in  Cb.  S3.  Brown  v.  Jones,  1  Atk.  Bep.  190.  Middle- 
oome  I).  Mnriow,  S  Atk.  Bep.  S19.    Ficqnet  v.  Swan,  4  Mason's  Rep.  443. 

(c)  Ward  ».  Shallett,  8  Veiey,  1 8. 
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of  the  coDsideration  must  be  each  as  to  bear  a  reasonable  pro- 
portion to  the  valne  of  the  thing  settled,  and  when  valid,  these 
post-nuptial  settlements  will  prevail  against  existing  creditors 
and  subsequent  purchasers,  (a)  A  settlement  upon  a  meritorious 
consideration,  or  one  not  strictly  valuable,  but  founded  on  some 
moral  consideration,  as  gratitude,  benevolence,  or  charity,  will  be 
good  against  the  settler  and  his  heirs;  but  whether  it  would  be 
good  as  against  creditors  and  purchasers,  does  not  seem  to  be 
entirely  settled,  though  the  weight  of  opinion  and  the  policy  of 
the  law  would  rather  seem  to  be  against  their  validity  in  such  a 
case. 

If  the  wife,  previous  to  marriage,  makes  A  settlement  of  either 
her  real  or  personal  estate,  it  is  a  settlement  in  derogation  of  the 
marital  rights,  and  it  will  depend  upon  circumstances  whether  it 
be  valid.  (&)'  Where  the  wife,  before  marriage,  transferred  her 
entire  estate,  by  deed,  to  trustees,  who  were  to  permit  her  to  re- 
ceive the  {Ho&ts  daring  life,  and  no  power  was  reserved  over  the 
principal  except  the  jus  disponendi  by  will,  a  court  of  equity  has 
reftised)  after  the  marriage,  to  modify  the  trust,  or  sustain  a 
bill  for  that  purpose  against  the  trustees  by  the  husband 
and  wife.(c)"  In  case  the  settlement  be  'upon  herself,  *175 
her  children,  or  any  third  person,  it  will  be  good  in  equity, 
if  made  with  the  knowledge  of  her  husband.    If  he  be  actually 

*  {a)  Lsdy  Arnndell  v.  Fbipps,  10  Veiey,  139.  Bollard  v.  Briggs,  7  Pick.  Rep. 
933. 

[b)  St  George  v.  Wake,  I  Mjlne  &  Keen,  610.  Bill  k.  Cnreton,  S  ib,!i03. 
(«)  Lowry  v.  Ticnun,  a  HotT,  &  Gill,  34.  f 


>  So  If  sbe  eoQTey  nway  hat  property.  Fletoher  v.  Ashley,  6  Gratt.  881.  Cheshira  r. 
Papie,  le  B.  Mod.  61B.  The  evidence  mtut  show  tnnA.  O'Neill  v.  Cole^  1  Msryl.  lOT. 
A*  in  otbsr  cum,  the  reKististlon  of  the  deed  of  conreyacce  mnst  bs  regarded  st  con- 
■tniotive  notice  to  tbe  intended  hnibuid.  Cole  v.  O'Neill,  S  Maiyl.  Ch.  1T4.  It  U  not 
necesBEuy  that  a,  hraband  Bhonld  prove  aotanl  fraud  or  deceptlan ;  but  bis  eqaity  to  set 
Bdde  her  eettlement  may  be  prealnded  by  his  coodnct,  whereby  she  is  deprived  of  the 
pover  of  retiring  IVom  the  marriage,  or  ^  atipolaUng  for  a  lettlemaut.  Taylor  v.  Pugh, 
I  Hare'i  B.  BOS. 

^  In  McDannell  v.  HesiMge,  16  E.  L.  &  Eq.  S8T,  a  woman  vfaile  sole,  in  contemphition 
of  marriage,  auigned  the  whole  of  her  property  to  trusteee  for  the  benefit  of  herself  notll 
the  marriage,  if  any;  or  In  case  no  snob  marriage  should  be  solemnized,  and  after  the  sol- 
emniiation,  If  any,  of  tbe  same  marriage,  apon  trust  for  her;  and  after  her  decease,  in 
case  she  ahoiild  marry  aad  have  iuoe,  npoo  tmst  fbr  her  ohildiea.  Another  marriage  than 
16  • 
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a  party  to  the  settlement,  a  coart  of  eqnity  will  not  avoid  it, 
though  he  be  on  infant  at  the  time  it  was  made,  {a)  But  if  the 
wife  was  guilty  of  any  fraad  upon  ber  husband,  as  by  indncing 
bim  to  suppose  he  wonkl  become  possessed  of  her  property,  be 
may  avoid  the  settlement,  whether  it  be  upon  herself,  her  chil* 
dren,  or  any  other  person,  (b)  If  the  settlement  be  upon  children 
by  a  former  husband,  and  there  be  no  imposition  practised  upon 
the  husband,  the  settlemeat  would  be  valid,  without  notice ;  (e) 
and  it  would  seem,  firom  the  opinion  of  the  lord  chancellor,  in 
Shig^  V.  CoUon,  that  such  a  settlement,  even  in  favor  of  a  stran- 
ger, might  be  eqnaUy  good  under  the  like  drcnmstances.  It  is 
a  general  rule,  withont  any  exception,  that  whenever  any  agree- 
ment is  entered  into  for  the  purpose  of  altering  the  terms  of  a 
previous  marriage  agreement,  by  soTne  only  of  the  persons  who 
are  parties  to  the  marriage  agreement,  such  babsequent  agree- 
ment is  deemed  ^audnlent  and  void.  The  fraud  consists  in  dis- 
appointing  the  hopes  and  expectations  raised  by  the  marriage 
tzeaty. 

It  is  a  material  oonsideratiou  rejecting  marriage  eettlements, 
whether  they  are  made  before  or  after  marriage;  and  if  after 
marriage,  whether  upon  a  voluntary  separation,  by  mutual 
agreement,  between  the  hosbaud  and  wife.  Lord  Kldon,  in  St-. 
John  V,  Si.  John,  (d)  intimated  that  a  settlement,  by  way  of  sep- 
arate maintenance,  on  a  "voluntary  separation  of  husband  and 
wife,  was  against  the  policy  of  the  law,  and  void ;  and  he  made 


(a)  Slocombe  v.  Olnbb,  3  Bro.  Rep.  MS. 

(6)  Bnller,  J.,  Md  Lord  Ch.  Thnrlow,  in  Strathmore  o.  Bowei.  2  Bro.  34G.  1 
Yesej,  jnn.,  23,  S.  C,  GoddEird  u.  Snow,  1  RnMoU'i  Kep.  489.  Hovard  v.  Hooker, 
3  Rep.  in  Ch.  81.  St.  Qeo^  t>.  Wake,  1  Mylne  ft  Keen,  SIO.  Secret  and  TOlnntar; 
conrejancei  hj  a  woman,  in  contemplaElon  of  marriage,  are  a  Fraud  npoD  the  marital 
rigbta,  and  void.  Tucker  d.  Andrewt,  13  Maine  Rep.  124,  ISS.  Jordan  v.  Black, 
Meig'i  Tsnn.  Rep.  142.  Ramiaj  d.  Joyce,  I  McHallan's  8.  C.  Eq.  Rep.  S36.  Lc^an 
s.  Simmona,  3  Iiedell's  S.  C.  Eq.  R.  487. 

(e)  King  v.  Cotton,  S  F.  Wms.  874.    JoDes  v.  Cole,  2  Bi^lej's  S-  C.  Rep.  330. 

{d)  1 1  Vuej,  530.    Beach  o.  Beach,  8  Hill'*  Bep.  260,  S.  P. 


the  one  coDtemplBl«d  took  place ;  It  wse  held,  that  the  trnsts  arose  on  the  leiting  of  tha 
fimd  in  the  tmiteei;  and  that  thej  conld  not,  at  Qm  request  of  the  settler,  allow  any  part 
of  the  Itmd  to  be  withdiawiu 
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no  distinction  between  settlements  'resting  on  articles,  '176 
and  -  a  final  comfdete  settlement  by  deed ;  or  between ' 
the  cases  where  a  tmstee  indemnified  the  husband  against  the 
wife's  debts,  and  where  there  was  no  snch  indemnity.  The 
groand  of  his  opinion  was,  that  such  settlements,  creating  a  sep- 
arate maintenance  by  voluntary  agreement  between  husband 
and  wife,  were  in  their  consequences  destructive  to  the  indisso- 
luble nature  and  the  sanctity  of  the  marriage  contract ;  and  he 
considered  the  question  to  be  the  gravest  and  most  momentous 
to  the  public  interest  that  could  fall  under  discussion  in  a  court 
of  justice.  Afterwards,  in  Worrall  v.  Jacob,  {a)  Sir  William 
Grant  said  he  apprehended  it  to  be  settled,  that  chancery  would 
not  carry  into  execution  articles  of  agreement  between  husband 
and  wife.  The  court  did  not  recognize  any  power  in  the  mar- 
ried parties  to  vary  the  righto  and  duties  growing  out  of  tbe 
marriage  contract,  or  to  effect  at  their  pleasure  a  partial  diseolu- 
tton  of  the  contract.  Bat  he  admitted  that  engagements  be- 
tween tbe  husband  and  a  third  person,  of  a  trustee,  for  instance, 
though  originating  out  of  and  relating  to  a  separation,  were 
valid,  and  might  be  enforced  in  equity.  (6)     It  was,  indeed, 


(a)  3  IferiTtle*!  Kep.  SS6,  S6S. 

(b)  Thii  is  now  the  settled  law  in  England  and  in  thi»  country.  Fiizer  v.  Fitzer,  a 
Alk.Bep.5ll,  Cookev.  Wigging,  10  Vea.l»l.  Lord  Rodnaju.  Chambcra,  2Eaat'l 
Bep.  383.  2  Raithbj'a  Vernon,  386,  note  1.  Bos  n.  Willonghby,  10  Price's  Bcp.  3. 
Cargon  v.  Unmiy,  3  Paige's  Rep.  483.  Beed  v.  Beailej,  1  Blackf,  Ind.  Bep,  87,  S.P. 
It  19  an  interesting  fact  to  find  not  only  the  lex  mtrcatoria  of  the  English  common  law, 
bat  the  rcBiiements  of  the  Eogliih  eqaity  ejelem,  adopted  and  enforced  in  the  nate  of 
Indiana,  as  early  ax  1820,  when  we  consider  how  recently  tliat  coantry  had  then  risen 
from  a  irildemnsg  into  a  caldTaled  and  dvilized  conunnniij.  The  reports  in  Indiana 
here  r«feiTed  to,  are  raplete  with  extengiTe  and  acconile  law  learning,  and  the  coiea  of 
the  learned  reporter,  annexed  to  tbe  case*,  are  very  Taloable.  The  general  principle 
ii  established,  that  the  law  does  not  authorize  or  sanction  a  volautaty  agrecmont  for  a 
sopqralion  between  bniband  and  wife.  The  wife  cannot  make  a  valid  agreement  with 
the  hniband  for  a  aeparation,  in  violation  of  the  marriage  contract,  except  under  the 
■auction  of  the  coorta  of  eqoity,  and  encopt  in  the  casei  where  the  conduct  of  the  hus- 
band would  have  entitled  her  to  a  separation.  The  law  merely  tolerates  snch  agree- 
ments when  capable  of  being  enforced  by  or  against  a  third  person  acting  in  behalf  of 
the  wife.  Bogers  v.  Bogers,  4  Paige's  Ch.  Bep.  516.  Champlin  v.  Champlin,  1  Uoff- 
mon*!  Ch.  Bep.  53.  So,  in  the  ecclesiastical  courts  of  England,  on  tiie  same  princi- 
ple, a  deed  of  separation  is  no  bar  to  a  suit  instituted  for  the  roititntion  of  conjugal 
rigbts.  Weetm^ih  v.  Westmeath,  2  Hagg.  Eccl.  Bcp.  Snpp.  p.  115.  A  private  sepa- 
ration is  an  illegal  contract,  a  rennndation  of  stipnlated  duties,  from  which  the  parties 
canoot  release  themselves  by  any  private  act  of  their  own.    Mortimer  v.  Ilortimcr,  a 
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Btrange  that  snch  an  auxiliary  agreement  should  be  enforced, 
while  the  priiuupal  agreement  between  the  husband  and  wife  to 
separate,  and  settle  a  maintenance  on  her,  should  be  deemed  to 

be  contrary  to  the  spirit  and  policy  of  the  law.  If  the 
•  177     question  was  res  integra,  said  '  Lord  Eldon,  untouched 

by  diclum  or  decision,  he  would  not  have  permitted  sacb 
a  covenant  to  be  the  foundation  of  a  suit  in  equity.  But  dicta 
have  followed  dicta,  and  decision  has  followed  decision,  to  the 
extent  of  settling  the  law  on  this  point  too  firmly  to  he  now  dis- 
turbed in  chancery,  (a) 

Hagg.  Consiii-Bep.  SIB.  Legard  p.  Johnson,  3  Vesey,  352.  McKennn* ».  PbillipB, 
6  Wluutoa's  Bep.  571,  S76.  Meroein  v.  Tte  People,  »5  WeodeU,  77,  Bronson,  J. 
Nothirg  can  be  cleater  or  more  sound  thnn  this  conjagnl  doclrine. 

(a)  Weetroetth  v.  Weslmeath,  Jacob's  Rep.  1S6.  In  Todd  i>.  Bloakes,  1  Salk. 
Hep.  lie.  Norse  v.  Craig,  5  Bos.  &  Pull.  148,  Bindley  u.  WesCmeath,  6  B»rncw.  & 
Cress,  aoo ;  and  fo  Shclthar  p.  Gregory,  2  Wendell's  Bap.  422,  die  sepsiation  of  hus- 
band and  wife  bf  deed,  and  a  tlipuUlJon  on  his  part  with  the  wife's  tmilees  lo  pay  her 
a  certain  allowuce,  were  admined  to  constittlte  a  valid  provision  at  law,  snfflcient  to 
exempt  the  hasband  ftom  being  chargeable  with  her  inpporL  But  if  the  husband 
fiiils  to  pay  the  stipulated  allowance,  he  then  becomes  chargeable  for  necessaries  fat- 
Dished  his  wife ;  and  if  (he  deed  providing  fbr  a  teparaie  maintenance  be  made  with- 
out any  aeluai  and  preunt  Mporalion,  it  ii  void.  A  deed,  providing  for  the  fatora 
separaiion  of  husband  and  wife,  is  void.  Dnrant  v.  Titley,  7  Price,  577.  Bindley 
V.  Westmeath,  tit  lupraA  So,  a  aabsequeut  reconciliation  and  recnrn  to  the  bus- 
band's  house,  destroys  the  deed.  I  Jacob,  140.  Pidgin  it.  Cram,  B  N.  EUmp.  Bep. 
850.  The  wifb  after  a  separation  retains  the  character  of  a  married  woman.  Tlie 
husband  may  recover  damages  for  adnliery  committed  by  the  wife  while  living  apart 
from  bun,  thou^  the  adulteiy  doei  not  cause  any  forteitare  of  her  provision  under 
the  deed  of  settlement.  2  Koper  by  Jacob,  301,  323.  These  deeds  of  separation  and 
•Bttlement  are  inauspidons,  for  they  condemn  the  husband  and  wife  to  an  ambignoni 
celitiacy,  and  fadliiate  the  means  of  breaking  up  families.  In  Picqael  c.  Swan,  t 
Mason's  Rep.  443,  the  doctrine  of  post-nuptial  tettlementf  was  clearly  and  accoratelj 
discnssed,  and  it  was  held,  that  a  power  of  appointment  therein  to  cieaia  new  trust! 
and  make  new  appointments,  mi^t  be  reserved  to  the  wife,  and  Im  exercised  by  her 
ialiei  quoliet.  It  was  deemed  a  necauary  consequence  of  the  validity  of  a  post-nuptial 
settlement,  that  the  income  of  profit  arising  to  the  wifb  thereon,  follow!  the  native  of 
the  principal  estate,  and  cannot  be  taken  by  the  hnsband  or  hU  creditors,  bat  ia  the 
■eparate  property  of  the  wife,  and  subject  to  her  diaposilion  and  appointment.  la 
Heyer  v.  Burger,  1  Hoffman's  Ch.  Rep.  I,  the  hasband  and  viift  volonisrily  csecnlcd 
articiea  of  separation,  and  the  husband  covenanted  arith  a  irtufet,  who  was  a  party  to 
the  instrumeot,  that  the  wife  might  live  separate  and  he  would  not  disturb  ber,  and  lie 
and  his  wife  assi^cd  over  to  the  trustee  all  her  estate,  real  and  personal,  in  trvsl,  to 
apply  it  to  her  future  mainlcnaoce,  and  the  wife  was  not  to  apply  to  the  husband  for 

t  The  Court  of  Chancery  will  decree  the  apeclflo  performance  < 
onte  a  deed  of  eeponitiou.    Wilson  v.  Wilson,  SI  E.  I..  &  Eq.  39. 


I 
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*  The  law  respectiiig  marriage  settlements  ia  esses-  *  178 
tiaUy  the  same  in  Pennsylvaiiia,  Virginia,  North  Caro- 
lina, South  CaroUoa,  Kentucky,  and  probably  in  other  states, 
as  in  England  and  in  New  York,  (a)  But  in  Connecticut  it  has 
been  decideii,  that  au  agreement  between  husband  and  wife, 
during  coverture,  was  void,  and  could  not  be  enforced  in  chan- 
cery, (b)  The  court  of  appeals  in  that  state  would  not  admit 
the  competency  of  the  husband  and  wife  to  contract  with  each 
other,  Dor  the  competency  of  the  wife  to  hold  personal  estate  to 
her  separate  use.  Afterwards,  in  Nichols  v.  Palmer,  (c)  an  agree- 
ment between  the  husband  and  a  third  person,  as  trustee,  though 
originatipg  oat  of  and  relating  to  a  separation  between  husband 
and  wife,  was  recognized  as  binding. 

V.   Other  riffhts  and  disabilities  incident  to  the  nta/rriage 
vmion. 

The  husband  and  wife  cannot  be  witnesses  for  or  against 
each  other  in  a  civil  suit     This  is  a  settled  principle  of 
law  and  equity,  and  it  is  •founded  as  well  on  the  interest    '179 


assistence,  nor  lo  coutract  debts  on  hii  accoont,  and  the  article*  gave  her  anihori^  to 
dispose  of  the  proper^  by  wOt,  and  if  not  so  disposed  of,  to  go  to  her  hciie.  The 
usistant  vice-chancellor  held,  that  the  settlement  was  binding  on  the  hnsband,  ihoagh 
Butifect  to  be  annulled  by  a  Bubseqaent  reconciliation ;  and  that  the  wife  had  a  valid 
power  to  make  a  will  of  the  personal  estate  by  the  post-naptiat  settlement.  It  may  be 
fiirther  noticed  on  this  gnbject,  that  the  equity  of  a  married  woman  for  a  settlement 
does  not  snrvive  to  her  children.  They  have  no  independent  eqni^,  where  there  is  no 
contract  for  a  settlement  or  decree.  Lloyd  s.  Williams,  1  Madd.  Bep.  450.  Story's 
Bquiqr,  sec.  U17.    Barker  p.  Woods,  1  Sandford"*  Ch.  R.  IM. 

In  addition  to  die  general  Bbridgments,  there  are  several  profenad  treatises  recently 
published  on  this  head,  as  Atherley'e  Treatise  on  the  Law  of  Harriaga  and  other 
Family  Settlements  and  Devises,  poblished  in  1813 ;  Keatiog's  Treatise  on  Family 
Settlements  and  Devises,  published  in  ISIS ;  Bingham  on  the  Law  of  Infancy  and 
CovBrtn  re,  published  in  1816;  Roper  on  the  Law  of  Property  arising  from  the  rela- 
tion between  Hnsband  and  Wife,  republished  in  New  York  in  1824{  and  the  title  of 
Baron  and  Feme,  in  Ch.  J.  Reeve's  work  on  die  Domestic  Kelations.  In  those  ea»ays 
the  subject  can  be  studied  and  pursued  through  all  its  complicated  details. 

(a)  Handle  v.  Murgatroyd,  4  Dall.  Bep.  304,  SOT.  Mogniac  v.  Thompson,  I  Bald- 
win's C.  C.  D.  S,  Rep.  344.  Scott  v.  Loniiue,  6  Munf.  Bop.  117.  Bray  v.  Dudgeon, 
ilud.  132.  Tyson  v.  Tyson,  3  Hawks's  Bep.  473.  Crostweigbt  d.  Hutchinson,  3  Bibb 
Bep.  <0T.     Browning  v.  Coppage,  3  Bibb   Bep.  37.     South   Carolina  £q.  Bep. 

(£)  Dibble  v.  Button,  1  Day  Bep.  321. 

\t)  5  Day  Bep.  47. 
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of  the  parties  being  the  eame,  as  on  public  policy,  (a)^  The 
foandations  of  society  woold  be  shaken,  according  to  the  strong 
language  in  one  of  the  cases,  by  permitting  it  Nor  can 
either  of  them  be  permitted  to  give  any  testimony,  either  in  a 
civil  or  crimiDal  case,  which  goe?  to  criminate  the  otbei ;  and 
this  rule  is  so  iuviol&ble,  that  no  consent  will  autiiorize  the 
breach  of  it  (6)'  Lord  Thorlow  said,  in  Sedgwick  v.  Wai- 
kins,  (c)  that  for  security  of  the  peace,  ex  necessitate^  the  wife 
might  make  an  affidavit  against  her  husband,  but  that  he  did 
not  know  one  other  case,  either  at  law  or  in  chancery,  where  the 
wife  was  allowed  to  be  a  witness  against  her  husband,  {d) 


{a)  DsTii  V.  DiDwoodj,  4  Term  Sep.  678.  Wiiumon  v.  Greenbenk,  Willea's 
Bep.  577.  VowIesD.  TooDg,  ISVeaej,  140.  CityBankn.  Bangs,  3  Faige'g  Rep.SG. 
Copons  V.  Eaaffman,  S  id.  583. 

(b)  The  Eiog  v.  Ctiviger,  B  Term  Bep.  363.  In  this  case  the  conit  of  K.  B.  would 
not  allow  anj  testimonf  that  taidfd  thai  toaj;  bat  afterwarda  the  rule  woa,  b;  the 
same  court,  eomewbat  n^tricted,  and  confined  to  tcatimonf  that  went  directig  to 
criminaie  the  hnaband,  or  could  afterwards  be  tued  against  him.  The  King  v.  In- 
habitants of  Alt-Saints,  4  Potersdorff's  Abr.  157.  On  the  question  of  legitimacy, 
neither  hnsband  nor  wife  can  be  admitted  to  prove  non-occesa.  This  is  an  old  atld 
well-settled  rale. 

(c)  1  Vcsey,  jnn.  49. 

(d)  In  BenUej  d.  Cooke,  3  Dong.  Rep.  433.  Lord  Uansfleld  said  that  there  bad 
nerer  been  an;  instance,  in  a  dvil  or  criminal  case,  where  the  hnsband  or  wife  had 
b«en  permitted  to  be  a  witness  for  or  against  each  other,  except  iu  case  of  psfticular 
oecwsity,  as  where  the  wife  would  otherwise  be  exposed,  without  remedy,  to  personal 
injnrj.  Thsrc  are  exceptions  to  the  rule  stated  in  the  text,  when  the  necessity  of 
admitting  the  wife  as  a  witness  against  ber  husband  is  so  strong  m  to  orertialance  the 
principle  of  public  policy  upon  wbidi  the  rule  of  exclusion  is  fonnded,  as  when  the 
wife  is  the  injured  person,  eomplaiaing  of  cmel  treatment  by  her  husband.  The 
People  Ti.  Mercein,  8  Paige's  Rep.  47.  The  exception  to  the  general  rule,  excluding 
persons  interested  from  beiuf;  witneeses  in  dvil  and  criminal  cases,  applies  in  other 
cases,  as  where  a  statute  can  receire  no  execution,  unless  the  party  interested  (as  the 
owner  of  goods  stolen  or  robbed)  be  admitted  as  a  witness.    V.  States  e.  Mnrphy, 


1  Usyrant  «.  Guignard,  8  Strobh.  Eq.  119 ;  Manchester  «.  Manehester,  34  Verm.  64S. 
CoboTQ  t.  Mellen,  1»  N.  H.  198.  By  Tirtue  of  a  late  statute  in  Connecticut  a  woman  is 
now  a  competent  witness  in  behalf  of  her  husband,  (Merriam  v.  Hartford,  &o.  R.  R.  Co. 
ao  Conn.  SG4,)  except  In  criminal  prosecations.  Lncai  v.  State,  38  Conn.  18.  The  New 
York  Code  of  Procedure,  which  abollthei  incompetency  on  the  pound  of  interest,  except 
in  the  esse  of  those  for  whose  immediate  benefit  an  action  ii  brought,  and  hIIows  parties 
to  be  examined  by  the  opposite  partiei,  does  not  affect  Uie  competaney  of  hnsband  and 
wife,  u  depending  upon  the  matrimonia]  relation.  Errin  t.  Smaller,  3  Sandf.  (Law) 
6.840. 

■  Van  Cort  ■>.  Van  Cart,  4  Edw.  Ch.  831.    Cometins  c  State,  7  Eng.  783. 
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Bat  where  the  wife  acta  aa  ber  husband's  agent,  her  declaia- 
tiona  have  been  admitted  in  evidence  to  charge  the  hnsband; 
for  if  he  permits  the  wife  to  act  for  him  as  his  agent  in  any 
particular  busineas,  he  adopts,  and  is  bound  by  her  acts  and 
admissions,  and  they  may  be  given  in  evidence  against  faim.  (a) 
The  wife  caDnot  bhid  her  husband  by  her  contracts,  except  as 
his  agent,  and  this  agency  may  be  inferred  by  a  jnry  in  the 
cases  of  orders  given  by  her  in  those  departments  of  her  hus- 
band's booaebold  which  she  has  nnder  her  control  (A)  So,  also, 
where  the  husband  permitted  bia  wife  to  deal  as  a/eme  sole,  her 
testimony  was  admitted,  where  she  acted  as  agent,  to  charge 
her  husband,  (c)  In  the  case,  likewiae,  of  Feimer  v.  Lewis,  (d) 
where  the  husband  and  wife  had  agreed  to  articles  of  separation, 
and  a  third  person  became  a  party  to  the  agreement  as  the  wife's 
trustee,  and  provision  was  made  for  her  maintenance  and 
eDJoyment  of  'separate  property,  it  was  held,  that  the  *180 
declarations  of  the  wife  relative  to  hei  acts  as  agent,  were 
admissible  in  favor  of  her  buaband  in  a  suit  againat  the  trustee. 
In  such  a  case,  the  law  so  far  regarded  the  separation  as  not  to 
hold  the  husband  any  longer  liable  for  ber  support,  {e)     The 


16  Fetera'a  Rep.  £03.  The  U«  will  not  permit  aof  disoloeare  bj  the  wire,  e*oa  after 
tba  hiubftnd's  death,  wbicb  implies  a  violatioa  of  the  confidence  reposed  in  her  aa  a 
yntc,  though  iho  maj  in  other  caeca  testify  to  his  bcih  or  declarntiona  of  8  pnblic 
nature  and  not  affecting  his  character,  McGaire  v.  Malonj,  1  B,  Monroe's  Rep,  asl. 
May  n.  Little,  9  Iredell's  N.  C.  Rep.  37. 

The  policy  and  force  of  the  general  rule  of  exelosioa  alto  applies  to  render  the  wift 
incompetent,  even  after  a  dirorce  a  Dincafc,  to  testify  against  her  hnsband,  as  to  mat- 
ten  of  fact  occnning;  during  the  coverture,  and  which  affect  the  husband  in  his  pecn- 
niaryiDUsrest  atid  character.  Monroe  v.  Twisleton,  Peakes's  Add.  Cases,  S 19.  Doker 
V.  Easier,  Ryan  t  U.  198.  Ratdiff  e.  Wales,  1  Hill's  N.  Y.  Rep.  63.  Babcock  o. 
Booth,  2  Bill,  18t.  In  an  action  of  mm.  oon.  brought  by  the  husband,  tbe  wife  is  a 
competent  witness  for  bint,  after  a  divorce  u  vincuio.  Dickennan  v.  Graves,  6  Cnsb. 
SOB. 

(a)  Anon.  1  Str.  Bep.  587.  Emergen  b.  Blonden,  1  B»p.  N.  P.  Eep.  142.  PaJe- 
thotp  V.  Furnish,  S  ibid.  511,  note.  Clifford  v.  Barton,  8  Moore's  Bep.  16-  1  Bing. 
Bep.  199,  S,  C.  Dacj  v.  Chemical  Mannf.  Co.  2  Hall's  N.  Y.  Rep.  990.  Flummer 
r.  Sells,  3  Neville  t  Manning,  422. 

(i)  Freestone  v.  Butcher,  9  Cair.  ft  Payne,  649.  Lane  t>.  Ironmonger,  13  Meeson 
ft  W.  368. 

(e)  Butter  v.  Baldwin,  1  £q.  Cas.  Abr.  226,  S27  ;  bat  Lord  £Idoa  said,  In  15 
Tetey,  ISS,  that  he  bad  gnat  difficulty  in  acceding  to  that  case  to  that  extent. 

(d)  10  Johns.  Rep.  38. 

(e)  Baker  o.  Barney,  S  ibid.  72. 
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policy  of  the  rnle  excluding  the  haBband  and  wife  from  being 
witnesaes  for  or  against  each  other,  whether  fonnded,  according 
to  Lord  Kenyon,  (a)  on  the  sapposed  bias  arising  from  the 
marriage,  or,  according  to  Lord  Hardwicke,  (b)  in  the  necessity 
of  preserving  the  peace  and  happiness  of  families,  was  no  longer 
deemed  applicable  to  that  case.  In  Aveson  v.  Lord  Sinnaird,  (c) 
dying  declarations  of  the  wife  were  admitted  in  a  civil  snit 
against  \tex  husband,  they  being  made  when  no  confidence  was 
violated,  and  nothing  extracted  &om  the  bosom  of  the  wife 
which  was  con&ded  there  by  the  husband.  Lord  Ellenborongh 
referred  to  the  case  of  Thompson  v.  tVevanion,  in  Skio.  Bep.  403, 
where,  in  an  action  by  husband  and  wife  for  wounding  the  wife, 
Lord  Holt  allowed  what  the  wife  said  immediately  upon  the 
hurt  received,  and  before  she  had  time  to  devise  any  thing  to 
her  own  advantage,  to  be  ^ven  in  evidence  as  part  of  the  res 
gesUB. 

These  cases  may  be  considered  as  exceptions  to  the  general 
rule  of  law,  and  which,  as  a  general  rule,  ought  to  be  steadily 
and  firmly  adhered  to,  for  it  has  a  solid  foundation  in  public 
policy,  {d) 

In  civil  suits,  where  the  wife  cannot  have  the  proper^  de- 
manded, either  solely  to  herself  or  jointly  with  her  husband,  or 
where  the  wife  cannot  maintain  an  action  for  the  same  cause  if 
she  Bturvive  her  husband,  the  husband  must  sue  alone,  (e)     In 

fo)  -1  Term  Hep.  679. 

(i>)  Baker  u.  Dixie,  Caiea  temp.  Heidw.  364. 

(e)  SEoafsBep.  IBS. 

(if)  The  policy  of  the  nile  of  the  EDgliih  law,  that  hosband  and  iirife  cannot  be 
viitiiesses  for  ot  agaangt  eadi  other,  is  much  qaeitioned  in  Aitt.  Jar.  No.  30,  p.  374. 
I  lemnin,  however,  decidedly  againat  the  aliolition  of  the  role.' 

{<)  If  a  note  be  given  to  the  htubaad  and  wife,  on  a  sale  of  her  property,  and  she 
gnrrive  him,  she,  and  not  hi4  admioiatralor,  maaC  indoneit;  for  the  intereat  being 
joint,  it  went,  of  conne,  to  the  snrriror.  Draper  v.  Jackeon,  16  Maw.  Rep,  4S0. 
ExecntoiB  of  Schoonnaker  v.  Elmendoif,  10  Johna.  Bep.  49.  Btchardaon  d.  Daggett, 
4  Vennont  Bep.  336. 

■  See  the  act  14  &  IS  Vict  c.  S9.  In  conatructlaD  of  this  act,  it  had  been  held,  that, 
neither  huiboad  nor  wife  wsa  by  lie  proTiaiona  competent  to  give  evidence  for  ot  egalnlt 
the  other  in  civil  casea.  Stapleton  D.  Croft,  10  E.  L.  &  Eq.  4G5.  Barbat  v.  Alien,  Id.  GSB. 
Alcoch  V.  Aicock,  11  Id.  854.  But  the  Evldraice  Amendment  Act  of  18S3, 16  &  17  Vict 
o.  BS,  renden  bnabauds  and  wives  competent  and  compelkble  vitnesaea  jbr  each  otber, 
exoept  in  criminal  casea,  and  In  coaes  of  edullery;  bat  neither  ihall  be  compelled  to  dis- 
eloee  eommonleationi  made  during  the  maniage. 


.dr,yGoog-Ie 


LEc.  xxvrn.]         of  the  rights  op  pbrsons.  181 

all  other  cases  in  which  this  rule  doea  not  appl^i  they  must 
be  joined  in  the  suit ;  and  where  the  husband  is  *  sued  *  181 
for  the  debts  of  the  wife  before  eovertare,  the  action 
must  be  joint  Eigainst  husband  and  wife,  and  she  may  be 
charged  in  execution  with  her  husband ;  ^  though  if  she  be  in 
custody  on  mesne  process  only,  she  will  be  discharged  from 
custody  OD  motion,  (a)^  The  husband  may  also  be  bound  to 
keep  the  peace  as  against  his  wife  ;  and  for  any  unreasonable 
and  improper  confinement  by  him,  she  may  be  entitled  to  relief 
upon  habeas  corpus,  (b)  But  as  the  husband  is  the  guardian  of 
the  wife,  and  bound  to  protect  and  maintain  her,  the  law  has 
given  him  a  reasonable  superiority  and  control  over  her  person, 
and  he  may  even  put  gentle  restraints  upon  her  liberty,  if  her 
conduct  be  snch  as  to  require  it,  unless  he  renounces  that  con- 
trol by  articles  of  separation,  or  it  be  taken  from  him  by  a 
qualified  divorce,  (c)  The  husband  is  the  best  judge  of  the 
wants  of  the  iamily,  and  the  means  of  supplying  them ;  and  if 
he  shifts  his  domicil,  the  wife  is  bound  to  follow  him  wherever 
he  chooses  to  go.  (d)     If  a  woman   marries,   pending  a  suit 


{a)  Anon.  3  Wils.  R«p.  124.  The  wife  will  tw  discharged  from  e 
a  cue,  if  it  appear*  that  she  has  no  separate  property  to  paj  (he  debt.  Spnrkes  v. 
Belt,  B  BnmciT.  &  Cress.  1.  The  applicBtion  for  her  discharge  hu  been  held  to  rest 
Id  the  discretion  of  the  court.  Chalk  v.  DeDcon,  6  J.  B.  Moore's  Bep.  las.'  The 
busband  and  wife  maj  be  joiotlT  gaillf  of  a  toiiioua  conversion  of  a  ctiatlcl,  and  may 
be  eticd  jaintlv,  provided  the  conversion  be  charged  to  be  to  the  use  o/  ii^  hv^Kaid. 
2  Satmd.  Rep.  47,  i.  WiUiams'a  notes. 

{b)  In  the  matter  of  William  F.  Brown,  on  habeia  carpaa,  before  the  nrcoil  judge 
of  the  Grat  jndiciai  circoit  in  New  York,  Feb.  1843,  it  was  ruled  that  a  wife  may  be 
kichiapped  b;  the  husband  within  the  proTLsions  of  the  ReriKd  Statutes,  vol.  ii.  BG4, 
and  he  and  his  accesaoriei  be  held  to  answer  for  the  crime. 

(c)  Bridgman,  Ch.  J.,  in  Hanbj  v.  Scott,  Bridg.  Rep.  S33.  Rex  v.  Head,  1  Bnrr. 
Sep.  &4E.    Lister's  case,  8  Mod.  Rep.  SS.  • 

(<f)  Chretien  v.  Her  Hnsband,  IT  Martin's  Louis.  Rep.  60. 


>  If  a  Judgment  be  rendered  against  husband  and  wife,  the  wife  ma?  be  arrested  for 
costs.    Newton  i.  Rowe,  9  Ad.  &  El.  N.  S.  MS. 

^  Where  a  woman  was  sued  before  marriage,  and  judgment  taken  against  bar  after 
marriage  in  her  maiden  name.,  and  she  wai  taken  into  custody  under  a  ea.  ta.,  the  court 
refused  to  discharge  her,  though  she  had  no  separate  prapeity.  The  praotioe  of  dis- 
charging married  women  under  sinular  circiuDstancaa  was  declared  to  stand  CD  no  very 
satiifacter;  foundation.  Beynon  v.  Jones,  15  Meaa.  &  Wels.  B.  BBS.  See  S  Cowen'a  B. 
SSS,  a  id.  ftSl. 

*  Edwards  V.  Hutjn,  83  E.  L.  &  Eq.  88. 
VOL.  IL  16 
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against  her,  the  plaintiff  may  proceed  to  judgment  and  execn- 
tlon  against  her  alone,  without  joining  the  husband; (a)  bnt  for 
any  cause  of  action,  either  on  contract  or  for  tort,  arising  during 
coverture,  the  husband  only  can  be  taken  in  execution.  (6) 
The'ae  provisions  in  favor  of  the  wife,  are  beooming  of  less  con- 
sequence with  us  every  year,  inasmuch  as  imprisonment  for  debt 
ia  undergoing  constant  relaxation;  and  by  statute  in 
'  183  *  several  of  the  states,  no  female  can  be  imprisoned  upon 
any  execution  for  debt,  (c)  ^ 
I  trust  I  need  not  apologize  for  having  dwelt  so  long  upon 
the  consideration  of  this  most  interesting  of  the  domestic  rela- 
tions. The  law  concerning  husband  and  wife  has  always  made  . 
a  very  prominent  and  extensive  article  in  the  codes  of  civilized 
nations.  It  occupies  a  large  title  in  the  English  equity  juris- 
prudence.  So  extensive  have  become  the  trusts  growing  out  of 
marriage  settlements,  that  a  lawyer  of  very  great  experience,  (rf) 
considered  that  half  the  property  of  England  was  vested  in 
nominal  owners,  and  it  had  become  difficult  to  ascertain 
whether  third  persons  were  safe  in  dealing  for  fiduciary  property 
with  the  trustee,  without  the  concurrence  of  the  beneficial 
owner.     There  are  no  regulations  on  any  other  branch  of  the 


(a)  Dojlej  r.  White  Cro.  Jac.  323.     Cooper  c.  Hnnchin,  4  Eait'i  R«p. 

(t)  Anon.  Cro.  C.  SIS.    3  Blacks.  Com.  4U. 

(c)  See  infra,  p.  399,  n.  b.  (J)  Mr.  Bqller, 


>  B;  B  recent  Btsiute  iu  N«w  York,  in  cam  of  the  4eath  of  a  husband  throagh  the  neg- 
ligence of  another,  an  action  ia  giren  to  his  pereonal  repreaentatives,  and  the  damages  are 
to  be  distribnted  according  to  tlie  lav  of  diitribuUoa  of  intestate  estates.  See  note  (1) 
p.  197,  poit.  Bnt  in  Carey  v.  The  Berlishire  K.  B.  Co.  1  Cush.  (Mbbb.)  R.  476,  it  was 
held  that  no  »nch  action  could  be  maintained  at  common  law.  An  ac^  of  Jjaiyland  (Laws 
of  1BE3, 1^.  299,1  g^ves  a  similar  right  of  action  to  a  snrTiiing  irife,  parent,  liueband,  or 
child.  Damages  an  confined  to  iiynries  for  which  a  pecncisiy  eBtimate  can  be  made. 
The  mental  enfiMngs  of  the  survivors  are  not  satyeotj  for  damages.  Blake  r.  Midland 
Company,  10  Eng.  L.  &  E.  R.  4ST.     Canning  v.  Williamstown,  1  Cnshing's  R.  4S1. 

Under  a  sCatate  which  gives  a  remedy  to  those  who  receive  any  injury  to  their  persons 
throngh  defects  in  the  highway,  a  hnsbond  cannot  recover  in  a  seveml  action  for  medical 
and  other  enpentws  Incurred  in  consequence  of  each  an  ii^'nry  to  the  wife,  nor  for  the  loss 
of  her  service.  Harwood  v.  Lowell,  4  CuBh.  810;  Starbird  tr.  Fronkfort,  SB  Maine,  BQ.  It  is 
beld  in  Maine,  that  a  reasonable  constmction  of  anch  a  atotnte  will  allow  these  damages 
to  be  recovered  in  the  action  brought  by  the  husband  and  wiTe  for  tlic  personal  injury. 
Sanford  v.  Angnsto,  S2  Maine,  63S.  See  Fuller  v.  NaugaCuck  R.  R.  Co.  21  Conn.  GST, 
wbere  allegations  of  eipenM  and  lou  of  service  were  construed  to  be  descriptive  of  the 
extent  of  the  iqJQfy,  and  recoverable  in  the  joitit  action. 
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law,  which  affect  eo  many  minate  ioterests,  and  interfere  so 
deeply  with  the  prosperity,  the  honor,  and  happiness  of  private 
Hfe.  Aa  evidence  of  the  immeDse  importance  which  in  every 
age  has  been  attached  to  this  subject,  we  may  refer  to  the  Ro- 
man law,  where  this  title  occnpiea  two  entire  books  of  the  Pan- 
dects,  (a)  and  the  better  part  of  the  fifth  book  of  the  code. 
Among  the  modem  civiliana,  Dr.  Taylor  devotes  upwards  of 
one  sixth  part  of  his  whole  work  on  the  Elements  of  the  Civil 
Law,  to  the  article  of  marriage ;  and  Heineccius,  in  hie  volum- 
inoas  works,  pours  a  flood  of  various  and  profound  learning  on 
the  subject  of  the  conjugal  relations,  (b)  Pothier,  who  has 
,  examined,  in  thirty-one  volumes,  the  whole  immense  subject  of 
the  municipal  law  of  Prance,  which  has  its  foundations  princi- 
pally laid  upon  the  civil  law,  devotes  six  entire  volumes  to  the 
law  of  the  matrimonial  state.  When  we  reflect  on  the  labors 
of  those  great  masters  in  jurisprudence,  and  compare  them  with 
what  is  here  written,  a  consciousness  arises  of  the  great  imper- 
fection of  this  homble  view  of  the  subject ;  and  I  console  my- 
self with  the  hope,  that  I  may  have  been  able  to  point  out  at 
least  the  paths  of  inquiry  to  the  student,  and  to  stim- 
ulate his  '  exertions  to  become  better^  acquainted  with  •  183 
this  very  comprehensive  and  most  interesting  head  of 
domestic  polity. 

There  is  a  marked  difference  between  the  provisions  of  the 
common  law  and  the  civil  law,  in  respect  to  the  rights  of  prop- 
erty belonging  to  the  matrimonial  parties.  Our  law  concerning 
marriage  settlements  appeara,  to  us  at  least,  to  be  quite  simple 
and  easy  to  be  digested,  when  compared  with  the  complicated 
regulations  of  the  community  or  partnership  system  between 
husband  and  wife,  which  prevails  in  many  parts  of  Europe,  as 
France,  Spain,  and  Holland,  and  also  in  the  state  of  Lauisiana. 
This  system  was  carried  by  the  colonists  of  those  European 
powers  into  their  colonies,  such  as  Ceylon,  Mauritius,  the  Cape 
of  Good  Hope,  Guiana,  Demarara,  Canada,  and  Louisiaua. 
Many  of  the  regulations  concerning  the '  matrimonial   union, 


(n)  Lib.  23  BDd  at. 

{b)   Vide  Opera  Heinax.  torn.  ii.    De  marilo  Tutore  et  Caraton   UxorU  Ugilii 
lorn,  Tii.  Commmiarivt  ad  legem  J^iam  tl  Pa^am  Poppaam. 
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though  not  the  community  system,  are  founded  on  the  Roman 

law,  which  Van  Leeuwen,  in  his    Commentaries,   tenns   the 

common  law  of   nations,  (a)     I  do  not   allude  to  the 

*  184     *  earlier  laws  of  the  Roman  republic,  by  which  the  hus- 

*    band  waa  invested  with  the  plenitude  of  paternal  power 


(a)  In  Loaitianti,  according  to  their  new  Civil  Code,  aa  amended  and  promulgaMd 
in  1834,  (Art.  S312,  3369,  !3TD,)  the  partnerahip  or  commnnity  of  acquets  or  gains 
{communauti  dei  bieiui  arising  daring  corerture,  exiils  b;  law  in  erVtj  marriage  con- 
tmct  in  tlie  state,  where  there  is  no  stipnlation  Co  tlie  contraiy.  This  was  a  legal  con- 
sequence of  manisge,  onder  the  SMnish  law.  The  doctrine  of  Che  commaniCy  of 
acquets  and  gains  was  nnknown  Co  the  Roman  law,  but  it  is  common  Co  the  greater 
number  of  the  European  nations,  and  is  supposed  to  have  talien  its  rise  with  the 
GennauB,  and  may  be  fonndeil  on  the  presumption  thsC  the  wife,  by  her  industry 
and  care,  contributes,  equally  with  hor  husband,  to  Che  acqalsilion  of  property.  All 
the  property  left  at  che  death  of  eicher  party,  is  presumed  to  constitute  the  comma- 
nity  of  acquets  and  guns,  and  this  presamplioa  stands  good  until  destroyed  by 
proof  to  the  contrary.  ToniUier's  Droit  Civil  Franfaiee,  tom.  xii.  art.  72.  IT  Mar- 
tin's Loais.  Rep.  S58.  Christy  Dig.  tit.  Uarriage.  Cole's  Wife  o.  His  Heirs,  19  Mar- 
tin's Rep.  41.  But  Che  parties  may  modify  or  limit  this  partnership,  or  agree  that  it 
shall  not  exist.  They  may  regnlaCe  their  matrimonial  agreements  as  they  please, 
provided  the  regulations  be  not  contrary  to  good  morals,  and  be  conformable  to 
certain  prescribed  modifications.  (Art  S>05,)  Parties  can,  by  an  express  matri- 
monial contract,  sabject  themselves  to  the  coinmanio  ionorum  as  to  personal  property, 
or  adopt  Che  law  of  any  country  in  respect  thereof,  and  the  courts  will  give  e^t  to 
it,  unless  prohibited  by  a  positive  law,  either  of  the  maCrimoniaJ  domicil  or  of  the 
bcus  ra  lita.  Vide  infra,  p.  4G9,  and  note  b,  ibid.  In  the  case  of  married  persons 
removing  into  the  state  from  another  state,  or  from  foreign  conntries,  Chcir  eabse- 
qnenClj  acquired  properCy  is  subjected  to  the  commuuity  of  acquets.  (Art.  2370.) 
This  very  point  was  decided  at  New  Orleans,  in  Gale  n,  Davis,  4  Martin's  Rep.  64S, 
and  in  the  case  of  Saul  i>.  His  Creditors,  17  Martin's  Rep.  569.  The  Supreme  Court 
of  Louisiana,  in  the  able  opinion  pronounced  by  Judge  Potter,  on  behalf  of  the 
court  in  the  latter  case,  held,  Chat  though  the  marriage  was  contracted  In  a  state  gov- 
erned by  the  English  common  law,  yet  if  the  parties  removed  into  Louisiana,  and 
there  acquired  property,  such  property,  on  the  dissolntion  of  the  marriage  in  that 
sCaCe,  by  the  deacl\  of  Che  wife,  would  be  regulaced  by  the  law  of  Loniiiana.  Conse- 
qnently,  a  commnnity  of  aci^uets  and  gains  did  exist  between  the  married  parties,  from 
the  time  of  their  removal  into  the  state,  and  the  property  they  acquired  after  their 
removal  became  common,  and  was  to  be  equally  divided  betweeu  them,  on  the  prin- 
ciples of  partnership.  The  decisiou  was  founded  on  an  ancient  Spanish  itatute,  in 
the  Partidas,  which  governed  at  New  Orleans  when  it  was  a  Spanish  colony ;  and  it 
is  also  the  law  of  the  Civil  Code  of  Lonisiana;  as  already  mentioned.  So,  property 
acquired  before  the  removal  iirom  the  matrimonial  domicil  is  governed  hy  the  taw 
of  that  domicil,  and  if  married  persons  move  out  of  the  country  where  the  commu- 
nity of  acquets  and  gains  exist,  into  one  where  it  does  not,  their  ruture  acquisitions 
are  governed  by  che  law  of  their  now  domicil.  Porter,  J.,  4  Louisiana  Rep.  193. 
McCollum  V.  Smith,  Meig's  Tcnn.  R.  343.  Kneeland  u.  Ensley,  ibid.  630.  The 
principles  declared  in  the  case  of  Saul  v.  His  Creditors,  are  essentially  re-declared 
in  ttic  cane  of  I'uckwood  v.  Fackwood,  9  Bobinson's  Louis.  Rep.  438.    The  com- 
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of  life  and  death  over  the  "  wife,  but  to  the  civil  law  in     *  185 
the  more  polished  ages  of  the  Roman  jurisprudence, 


munit;  of  acquets  and  gains  npplies  to  all  (he  propertj.  real  and  penoDtt,  sr(|aired 
irhile  tbe  panics  were  domiciled  in  Louisiana,  though  not  to  propertj  previouslj  ac- 
quired during  ibeir  matrimoniHl  domicil  in  another  alate,  dot  lo  property  subse- 
qaenllj  acquired  after  a  change  of  domicil  from  Louisiana  lo  another  state.  Saul  a. 
His  Creditors,  mpra.  This  was  the  doctrine  in  the  Partiilu  ;  but  ic  Mcms,  according 
to  the  jurists  in  France  and  Holland,  that  the  community  principle  prevails  and  fol- 
lows the  propenj  even  subsequentty  acquired  after  a  cbange  of  domicil,  on  tbe 
ground  of  a  tacit  or  implied  contract  haviog  the  effect  of  an  actnal  marriage  eettle- 
roenL  While  it  was  admitted,  iu  the  case  of  Saul  v.  His  Creditors,  that  by  (be 
comity  of  nations,  contracts  were  to  be  enforced  according  to  the  principles  of  law 
which  gOTemed  tho  contract  in  the  place  where  it  was  made,  yet  il  was  equally  part 
of  the  rule,  that  a  positive  law,  regulatiiig  property  in  the  place  where  it  was  situated, 
and  which  the  Europeaa  continental  jurists  coll  rtal  statutes,  in  contradistinction  to 
those  ptrwnal  statute*  which  follow  and  govern  the  individual  wherever  he  goes,  must 
prevail  when  opposed  to  the  lex  loci  etmtnubu.  Tbe  right  of  lovereignty  settles  the 
poinij  wherever  the  rules  of  tbe  place  of  the  contract,  and  of  the  place  of  its  execu- 
tion conflict,  Tbe  comity  of  nations  must  yield  to  the  authority  of  positive  legisla- 
tion-, and  it  was  admitted,  that,  independent  of  that  antbonly,  the  weight  of  the 
opinion  of  dviliaus  in  France  and  Holland  was,  that  the  law  of  the  place  where  the 
maniage  was  contracted  ought  to  be  the  guide,  and  not  that  of  the  place  where  it  waa 
dissolved.  Tbe  properly  of  married  person*  is  divided  mto  teparale  property,  beitig 
that  which  either  party  iHings  iu  marriage,  or  aubseqaently  acquires  by  inheritance 
OTgifl;  and  ixinmon  property  being  that  acquired  in  any  other  way  by  the  boaband 
and  wife  during  marriage.  (Art.  B314.)  The  community  of  acquets  and  gains 
ceases  on  the  death  of  either  party,  and  the  survivor  takes  only  his  or  her  undivided 
moiety  of  the  common  property.  Cooney'e  Heirs  v.  Clark,  7  Louisiana  Rep.  ISS. 
Bronssard  d.  Bernard,  id.  216.  Stewart  d.  Pickard,  10  Bobiagon's  Louis.  Hep.  IB. 
The  surviving  wife  cannot  renounce  the  community  of  gains,  if  she  takes  an  active 
pan  in  tbe  commnnity  of  gains,  bnt  in  that  case  she  is  only  responsible  for  one 
half  of  the  debts  contracted  daring  tho  marriage.  Code  Civil,  arts.  29S2,  2378. 
'  Lynch  v,  Benton,  12  Robinson's  Louis.  Rep.  113.  The  separata  property  of  the 
wife  is  divided  into  dotal,  being  that  which  she  brings  to  the  husband  to  assist  in 
the  marriage  establiahraent,  and  utradotal,  or  paraphernal  projforty,  being  that 
which  forms  no  pan  of  the  dowry.  (Art.  2315.)  The  husband  is  the  head  and 
master,  and  tbe  proceeds  of  the  dowry  belong  to  tbe  husband  during  tbe  taarriage, 
and  he  has  the  administration  of  the  partnership  or  community  of  profits  of  the 
matrimonial  propeny,  and  he  may  dispose  of  the  revenues  which  they  produce  and 
alienate  tliem,  without  the  consent  of  the  wife.  But  he  cannot  convey  the  com- 
mon estate,  or  the  acquets  and  gains,  to  the  injury  of  tiie  wife  during  coverture,  and 
she  may,  at  his  decease,  by  action,  set  aside  the  alienation.  The  wife  has  a  tacit 
mortgage  for  her  dotal  and  paraphernal  propeny,  and  also  upon  the  community  prop- 
erty from  the  time  it  comes  into  the  hands  of  the  husband.  There  Is  a  marked  dif- 
ference on  this  point  between  the  community  law  In  France  and  In  Louisiana.  In 
the  latter,  taken  from  the  Spanish  law,  the  wife  has  an  interest  in  tho  commanity 
property,  and  not  a  mere  hope  or  e:ipectnncy,  during  the  coverture.  It  Is  not  the  law 
in  force  at  the  time  the  community  Is  dissolved,  but  that  in  vigor  when  it  was  formed, 
16« 
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wheD  the  wife  was  admitted  to  the  '  benefit  of  a  liberal 
ante-Quptial   contract,   by   which   her   private    property 


wliicii  regulntos  the  ri)>titi  of  husbmiil  and  wife  to  the  property  acquired  daring  coTer- 
tnre.  (Art.  2373.)  Porter,  J.,  DiKon  r.  Dixon's  Execmora,  4  Loaia.  Bep.  188,  193. 
He  cannot  alienate  the  dotal  estate,  thoogh  lie  ma;  enjoy  ibe  fmitB  of  it,  nor  can  the 
income  of  the  (total  property  be  adzed  by  the  tosluod's  creditors.  Bnard  v.  De 
Rnesy,  6  Robinaon,  La.  III.  Bat  he  ia  snbject,  in  respect  to  that  property,  to  all  the 
obligationB  of  the  osnfmctaary.  (Art  S344.)  The  parapbemal  property  of  tbe  wife 
is  not  bound  fot  the  debts  contracted  by  Che  hnaband  while  at  the  head  of  the 
conimnnity ;  neither  are  the  frniw  of  that  property  liable,  when  administered  by  the 
wife.  (L.  Code,  Art.  2371.)  Lambert  v.  FrandieboLa,  16  Loaia.  Rep.  1.  If  the  hus- 
band and  wife  stipulate  that  there  ahall  be  no  paitnerahip  between  them,  the  wife 
preeervee  the  entijre  admlDiatration  of  her  property,  movable  and  immoiable,  and 
may  sell  it.  (Arts.  2394, 239ii.)  She  baa  the  right,  daring  the  existence  of  tbe  com- 
-mnnity,  to  the  administration  of  her  paraphemal  properly,  and  on  her  death,  her 
heirs  take  ber  aeparate  estate,  and  moneys  received  by  her  haaband  oa  her  accoant 
dnring  marriage,  form  part  of  it.  Bobinn,  Castille,  7  Loais,  Rep.  295.  And  if  there 
be  DO  BgreemoDi  as  to  tbe  expenses  of  the  marriage,  the  wife  coatribntes  to  the  araonnt 
of  one  half  of  her  income,  ( Art.  £387 ;)  bat  a  married  woman  cannot,  under  any  cir- 
cumstaoces,  become  a  surely  for  ber  husband.  Haghea  k,  Harriaon,  19  Martin's 
Louis.  Rep.  251.  A  aala  by  the  husband  to  his  wife,  to  replace  her  paraphernal  prop- 
erty, sold  by  him,  ia  good.  Her  land,  whether  dotal  or  not,  is  not  affected  by  ber 
huebaad's  debts.  Chriaty's  Dig.  lit.  Hnsband,  and  Wife.  If  the  wife  renounces  the 
community,  she  in  that  case  has  a  mortgage  on  the  property  purchased  by  the  hus- 
band dnringcovenure,whichtakosprecedenceof  tbe  ordinary  creditors  of  the  basband. 
M'Donough  v.  Tregre,  19  Martin's  Lonia.  Rep.  68.  But  ebe  Dinst,a8  agaJnat  cradiCora, 
produce  other  proof  of  tbe  payment  of  the  dot  or  dotal  portion  on  marriage,  than  the 
hosband'a  confession  in  the  marriage  contract.  BuissoD  d.  Thompson,  19,  (7  N.  S.) 
Martin 'a  Louis.  Rep.  460 ;  and  she  has  do  mortgage  on  her  husband'a  estate  for  the 
fruits  of  her  paraphenal  estate,  18  ibid.  103 ;  but  she  ia  a  privileged  creditor,  15  ibid. 
239,  and  has  a  tacit  mortgage  (or  replacing  her  paraphernal  effects  sold  by  the  bOB- 
band.  16  Ibid,  404.  Johnson  v.  Pilster,  4  Rob.  Louis.  Rep.  71.  The  civil  law,  in 
Older  to  protect  the  wife,  would  not  allow  her  dotal  property  to  be  alienated,  during 
the  covennre,  even  with  her  conaent ;  aad  the  Spanish  laws  declare  void  any  contract 
in  which  the  wife  binda  herself  with  her  husband,  nnless  tbe  debt  be  contracted  for  ber 
particatar  benefit.*  I  Martin's  Louis.  Kep.  296.  But  I  cannot  go  further,  and  give  a 
more  detailed  view  of  the  rights  of  married  persona  in  Louisiana,  My  object  is  merely 
to  slate  enough  to  show  that  'M  regulations  on  tbe  subject  an  entirely  different  from 
the  laws  of  the  other  states ;  and  to  a  mere  English  lawyer  they  will  probably  appear 
to  be  embarrassiag,  and  rather  forbidding.  Our  taste  and  modes  of  thinking  are  very 
much  under  the  influence  of  edncation ;  and  wo  are  naturally  led  to  give  a  preference 
to  the  institDtions  under  which  we  live,  and  with  which  we  are  beat  aequunted. 

The  Louisiana  Code  appcan  to  bo  a  transcript  in  this,  as  well  as  moat  other  re- 
spects, of  the  Code  Napoleou;  and  the  very  complicated  regulations  of  the  French 
code  on  the  subjeqt  of  marriage  property,  occupy  a  wide  agvice,  even  in  that  compre- 
heuaive  and  summary  digest  of  the  French  law.  Folhier  had  devoted  three  volumes 
of  his  norka  to  the  conjugal  rights  in  community;  and  M.  ToulUer,  who  had  diacuaaed 
extensively  the  law  of  marriage,  in  theformer  partof  his  Droit  Civil  Franfaise  aaivant 
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was  Becored  to  her,  and  a  more  reasonable  equ^ity  of 
cohdMon  *  between  the  husband  and  wife  introduced.    *  187 


I'ordre  dn  code,  devoted  his  lut  Tolnmcl  to  a  commentary  upon  the  regulations  of  the 
Code  Civil  concerning  the  eommnniljt  system ;  and  Mr.  Barge,  io  his  Comnfentaries 
on  Colonial  and  ForaigQ  Laws,  vol.  i.  332-413,  and  again  from  p.  599  to  G40,  has 
also  digested,  with  mach  labor  and  research,  the  law  of  the  community  of  goods  be- 
tween hnsbfttld  and  wife.  I  hare  selected,  for  the  information  of  the  stndcnt,  a  few  o( 
tha  leading  principles  of  t{ie  French  code  on  the  subject. 

It  is  declared  chat  the  hnsbaad  owes  protection  and  maintenance  to  the  wife,  accord- 
iog  to  bis  means  and  condition.  Code  Civil,  Nob.  S13,  S14.  The  wife  owes  him 
obedience,  and  cannot  do  any  act  in  law  without  the  authority  of  her  huaband ;  and 
without  his  concurrence  she  cannot  give,  alien,  or  scqaire  property.  Ibid.  Nos.  319, 
SIT.  Bat  if  the  hnsband  refoses  to  anthoriie  bia  wife  to  do  any  act  In  law,  she  may 
apply  toa  jadidal  tribunal  for  leave  toad-  Ibid.  Nos.  21B,  !19.  If  she  be  a  pablic 
trader,  she  maj  bind  herself,  withoat  the  authority  of  her  husband,  in  whatever  con- 
cerns that  business.  Ibid.  No.  S!0.  She  may  also  make  a  will  without  bis  authority. 
Ibid.  No.  S2G.  Ho  generai  audiority,  though  stipulated  bj  the  marriage  contract,  is 
valid,  except  as  the  administration  of  the  wife's  property.  Ibid.  No.  223.  But  the 
law  allows  the  hnsband  and  wife  to  moke  any  special  contract  as  to  property  which  is 
not  incompatible  with  good  moials,  nod  does  not  derogate  from  the  power  of  the  hus- 
band over  the  person  of  the  wife  and  children,  nor  change  the  legal  order  of  succession. 
Ibid.  Nos.  1387,  1388,  1389,  The  parties  may  stipulate  in  writing,  before  marriage, 
that  the  conjugal  relation,  in  respect  to  property,  shall  be  r^ulated  either  under  the 
eommonity,  or  under  the  dotal  rule,  and  the  code  prescribes  their  rights  and  powers 
under  each  of  these  systems,  and  they  may  modify  as  thej  please  the  management 
and  disposition  of  the  joint  property  placed  in  community.  They  may  siipnlaie  that 
each  of  the  married  parties  shall  separately  pay  their  own  debts,  and  this  stipulation 
will  bind  them,  on  the  dissolution  of  the  commnnity,  to  account  to  each  other.  Ibid. 
Nos.  1391,  1395,  1401,  1402,  1421,  1497,  1500, 1510, 1536.  Before  the  French  revola- 
tion,  the  northern  provinces  of  France  were  under  the  customary  law,  and  the  com- 
mwtilg  of  pnptrtg  governed  the  nnplial  contract ;  while  io  the  southern  provinces, 
where  Che  Roman  law  prevailed,  the  contract  was  governed  by  the  diMii  agitem.  The 
code,  by  way  of  compromise,  left  the  parties  co  elect  the  law  b;  which  the  marriage 
was  to  be  governed ;  and  if  no  election  was  rnnde,  the  community  system  was  to  pre- 
vail. Had.  Nos.  1391,  1393.  These  marriage  contracts  cannot  bo  aiWred  after  mar- 
riage ;  and,  ordinarily,  the  husband  Hdministers  the  personal  property  in  community, 
and  may  sell  or  incumber  it,  but  he  cannot  take  away,  by  wilt,  the  rights  of  the  wife 
as  EurviTor.  If  they  stipolate  that  they  shall  be  separate  in  property,  the  wife  retains 
the  eucire  administraCion  of  her  real  and  personal  property  and  revenues,  and  each 
parly  contributes  to  the  cbaj^es  of  iha  marriage  according  to  agreement.  Ibid.  Nos. 
1536,  1537.  In  no  case  can  the  wife  have  a  power  given  to  her  to  olienaco  her  real 
estate,  without  the  consent  of  her  husband ;  and  if  they  marry  under  the  dotal  rale, 
and  not  nnder  the  rule  of  the  community,  the  husband  has  the  solo  admiuistracion  of 
the  dotal  property  during  the  marriage.    Ibid,  No.  1531- 

Tbe  Dutch  matrimonial  law  in  respect  to  property  is  essentuUly  the  same.  See 
Van  Leenweu's  Commentaries  on  the  Roman  Dutch  Law,  b.  4,  ch.  23,  24.  Toet's 
Commentarie«  on  the  Pandects,  under  the  appropriate  titles.  Vanderlinden's  Insti- 
totes  of  the  Laws  of  Holland,  translated  by  Henry,  pp.  SMI8.   Bulge's  Commentaries 
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The  civil  law  at  first  piohibited  the  husband  and  wife  from  mak- 
ing valid  gifts  to  each  other  eausa  mortis ;  yet  the  ligor  of  the 
law  was  afterwards  done  away,  and  donations  between  husband 
and  wife  were  good  if  they  were  not  revoked  in  the  lifetime  of 
the  parties ;  and  Justinian  abolished  the  distinction  between 
donations  inter  vivos  ante  nuptias  et  post  nupttas,  and  he  allowed 
donations  propter  TOtpttas  as  well  after  as  before  marriage,  (a) 
The  wife  coold  bind  herself  by  her  contracts  without  charg- 
ing her  husband.  8he  was  competent  to  sue  and  be  sned 
without  him.  They  could  sue  each  other,  and,  in  respect  to 
the  property,  were  considered  as  distinct  persons,  and  the  con- 
tracts of  the  one  were  not  binding  on  the  other,  (b) 

Whatever  doubts  may  arise  in  the  mind  of  a  person  educated 
in  the  school  of  the  common  law,  as  to  the  wisdom  or  policy  of  . 
the  powers  which,  by  the  civil  law  and  the  law  of  those  modern 
nations  which  have  adopted  it,  are  conceded  to  the  wife  in  mat- 
ters of  property,  yet,  it  cannot  be  denied,  that  the  preeminence 
of  the  Christian  nations  of  Europe,  and  of  their  descendants 
and  colonists  in  every  other  quarter  of  the  globe,  is  most  strik- 
ingly displayed  in  the  equality  and  dignity  which  their  instita- 
tions  confer  upon  the  female  character. 

on  Colonial  and  Foreign  Lawa,  toI.  i.  iTS~33S.  Tbe  Master's  Bepon  od  the  matri- 
monial Daicb  law,  in  ihe  eolon;  of  Demaraia,  as  given  in  Uanin  v.  Kforiin,  3  RnsB. 
&  Mjlne,  SOT.  The  Dntcb  and  all  the  nations  of  Europe,  except  ttia  Spaniaids, 
have  rejected  that  part  of  tbe  Roman  law  wbicb  secured  to  tbe  wife  all  her  prop- 
erty, and  protected  it  againet  the  debts  of  her  hnabuid.  In  Holland,  (he  goods  of 
both  parties  ore  broDght  into  commnnit;  at  marriage,  and  it  includes  all  propert; 
snbseqently  acquired,  and  is  liable  for  the  debts  of  both  parties,  anless  it  be  property 
affected  by  a  imai  or  ^d  ammiMum.  At  the  death  of  dther  party,  one  half  goes  to 
the  surviTor,  and  the  other  half  to  the  representatiTOs  of  the  decaaa«d.  In  ScotUnd, 
the  commnnity  of  goods  between  the  hneband  and  wife  is  of  a  more  limited  character 
tbaa  that  which  exists  in  the  continental  aalions,  and  does  not  extend  to  rea!  property 
or  subjects  which  produce  annual  profits.  Tbe  eSbct  of  marriage  on  the  property  of 
the  husband  and  wife  in  Scotland,  is  largely  and  leoniodly  conaidered  in  Bulge's 
Com.  vol,  i.  pp.  ■123-462. 

(a)  Inst.  S,  7,  3.    Bynk.  Opera,  torn,  i,  p.  166.    Obserr.  Jar.  Horo-  Ub.  B,  ch.  18. 

(6)  A  summary  of  the  rules  of  the  diil  law  on  the  rights  and  powers  of  thehusband 
and  wife,  in  relation  to  their  property,  is  given  in  Surge's  Com.  oa  Colonial  and 
Foreign  Laws,  vol.  i.  !ES-S75.  Tbe  law  conctrning  the  conjugal  obligations  under  the 
Scotch  law  is  fully  stated  and  condensed  in  Lord  Stair's  InstiCntionB,  by  More,  vol.  i.  - 
note  b.  Sec,  also,  a  learned  note  of  John  George  Phillimore,  Esq.,  annexed  lo  hia 
translation  of  the  celebrated  case  of  Manby  d.  Scott,  from  1  Siderfln,  109,  on  the  early 
petiods  of  the  Boman  law  in  rospact  to  conjugal  lighu  and  duties. 
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LECTURE    XXIX. 

.  OF  PAKENT   AHD  CHILD. 

The  next  domestic  relation  which  we  are  to  consider,  is  that 
of  parent  and  child.  The  duties  that  reciprocally  result  bom 
this  connection  are  prescribed,  as  well  by  those  feelings  of  pa- 
rental love  and  filial  reverence  which  Providence  has  implanted 
in  the  human  breast,  as  by  the  positive  precepts  of  religion,  and 
of  our  municipal  law. 

I.   Of  the  duties  of  parents. 

The  duties  of  parents  to  their  children,  as  bfing  their  natural 
guardians,  consist  in  maintaining  and  educating  them  during 
the  season  of  infancy  and  youth,  and  in  making  reasonable  pro- 
vision for  their  future  usefulness  and  happiness  in  life,  by  a  sit- 
uation suited  to  their  habits,  and  a  competent-  provision  for  the 
exigencies  of  that  situation,  (a) 

(1.)  Of  maiiUainxT^  children. 

The  wants  and  weaknesses  of  children  render  it  necessary 
that  some  person  maintains  them,  and  the  voice  of  nature  has 
pointed  out  the  parent  as  the  most  fit  and  proper  person.  The 
laws  and  customs  of  all  nations  have  enforced  this  plain  precept 
of  universal  law.  (d)  The  Athenian  and  the  Roman  laws 
were  so  strict  in  enforcing  the  performance  of  this  natural  obli- 
gation of  the  parent,  that  they  would  not  allow  the  father 
*to  disinherit  the  child  from  passion  or  prejudice,  but  *190 
only  for  substantial  reasons,  to  be  approved  of  in  a  court 
of  justice,  (c) 

(a)  Pftley'B  Moral  Philoiophy,  p.  S33.     Tajlor's  Elements  of  the  CivU  Law,  p.  389. 
FuffundorT's  Droit  de  la  Natare,  b.  4,  ch.  II,  sec.  land  5. 
(6)  Grotina.  b.  2,  ch.  7,  aec,  *. 
(c)  Potter'*  Greek  Aniiq.  vol.  ii.  p.  351.    Dig.  38,  2,  30.    Novel,  115,  ch.  3. 
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Tbe  obligation  on  the  part  of  the  parent  to  maintain  the 
child,  continues  until  the  latter  ia  in  a  condition  to  provide  for 
its  own  maintenance,  and  it  extends  no  further  than  to  a  neces- 
sary support  The  obligation  of  parental  duty  is  so  well  se- 
cured by  the  strength  of  natural  affection,  that  it  seldom  requires 
to  be  enforced  by  human  laws.  According  to  the  language  of 
Lord  Coke,  it  is  "  nature's  profession  to  assist,  maintain,  and 
console  the  child."  A  father's  house  is  always  open  to  his 
children.  The  best  feelings  of  our  nature  establish  and  conse- 
crate this  asylum.  Under  the  thousand  pains  and  perils  of 
human  life,  the  home  of  the  parents  is  to  the  children  a  sure 
refuge  from  evil,  and  a  consolation  in  distress.  In  the  intense- 
nesa,  the  Uvely  touches  and  unsubdued  nature  of  parental  affec- 
tion, we  discern  the  wisdom  and  goodness  of  the  great  Author 
of  our  being,  and  Father  of  Mercies. 

All  the  provision  that  the  statute  law  of  New  York  has  made 
on  this  subject,  applies  to  the  case  of  necessary  maintenance ; 
and  as  the  provision  was  borrowed  from  the  English  statutes  of 
43  Bliz.  and  5  Geo.  I.,  and  Is  dictated  by  feelings  inherent  in 
the  human  breast,  it  has  probably  been  followed,  to  the  extent 
at  least  of  the  English  statutes,  throughout  this  country.  The 
father  and  mother  being  of  sufficient  ability,  of  any  poor,  blind, 
lame,  old,  or  decrepit  person  whomsoever,  not  being  able  to 
maintain  himself,  and  becoming  cha:^eable  to  any  city  or  town, 
are  bound,  at  their  own  charge  and  expense,  to  relieve  and  main- 
tain every  such  person,  in  such  manner  as  the  overseers  of  the 
poor  of  the  town  shall  approve  of,  and  the  court  of  general  ses- 
sions shall  order  and  direct     If  the  father,  or  if  tiie  mother, 

being  a  widow,  shall  abscond  and  leave  their  children  a 
*  191     public  charge,  their  '  estate  is  liable  to  be  sequestered, 

and  the  proceeds  applied  to  the  maintenance  of  the  chil- 
dren, (a)  The  statute  imposes  a  similar  obligation  upon  the 
children,  under  like  circumstances.  This  feeble  and  scanty 
statute  provision  was  intended  for  the  indemnity  of  the  public 
against  the  maintenance  of  paupers,  and  it  is  all  the  injunction 
that  the  statute  law  pronounces  in  support  of  the  duty  of  par- 
ents to  maintain  their  adult  children,  (b)    During  the  minority 

(a)  N.  T.  ReTised  Sumtes,  vol.  i.  p.  614. 

(i)  See  iajhi,  p.  SOS,  n.  f.    The  tiatute  Uw  of  New  Tork,  prior  to  the  Revited 
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of  the  child,  the  case  is  different,  aad  the  parent  is  absolutely 
boond  to  provide  reasonably  for  hie  maintenance  and  education, 
and  he  may  be  sued  for  necessaries  furnished,  and  schooling 
^ven  to  a  child,  under  just  and  reasonable  circumstances,  (a) ' 
The  father  is  bound  to  support  his  minor  children,  if  be  be  of 
ability,  even  though  they  have  property  of  their  own  ;  but  this 
obligation  in  such  a  case,  does  not  extend  to  the  mother,  (b) 
and  the  mle,  as  to  the  father,  has  become  relaxed,  {c)  The 
courts  now  look  with  great  liberality  to  the  ciicamBtances  of 
each  particular  case,  and  to  the  respective  estates  of  ^e  father 
and  children ;  and  in  one  case,  where  the  father  had  a  large 
income,  he  was  allowed  for  the  maintenance  of  his  infant  chil- 
dren, who  had  a  still  larger  income,  (d}  ^    The  legal  obligation  of 

StatQles,  trbidi  went  into  operMion  in  Jumarj,  IS30,  eslended  this  legal  dut;  of 
neceMOty  maintenance  to  grandparent*  and  grandchildren,  raciprocallj.  This  is  tlie 
piOTiiion  in  tfae  statnle  of  43  Eliz.,  and  it  has  probably  bqen  followed,  generally,  in 
(he  other  »taU».  See,  to  this  purpose,  4  N.  H.  Bcp.  163.  Btatnte  Lam  of  Connncti- 
cot,1784,p.>B,andofl838,p.36S.  Actof  SoathCaroliaa,  ITIi.  S  Bailey's  Hep.  3!0. 
The  BeTiMd  Statute*  of  Uissaehnsetts  of  1S36,  apeak,  on  this  point,  only  of  parents 
and  children. 

(a)  Simpson  v.  Bobertion,  I  Esp.  Cas.  17.  Ford  v.  Fothergill,  ibid.  Sll.  Stanton 
V.  Wiilson,  3  Day's  Rep.  37.    Van  Valkinborgh  ir.  Watson,  13  Johns.  Rep,  4B0. 

(i)  Hoghea  V.  Hngfaes,  I  Bro.  Bep.  387.  Fnlsford  e.  Hunter,  3  ibid.  416.  Haley 
c.  Bannister,  4  Madd.  Ch.  Bep.  376.  Whipple  v.  Dow,  a  Mass.  Bep.  41!l.  Dawei  u. 
Howard,  4  Mass.  Bep.  9T. 

(cj  If  the  father  be  withoot  means  to  muniain  and  edncnte  his  children  according 
to  their  fiitnre  expectations  in  lif^,  contts  of  equity  will  interpose  and  make  an  allow- 
ance oat  of  the  estate  of  the  cbildreo,  and  in  an  argent  case  will  even  break  into  the 
principal  of  a  vested  legacy,  far  the  purpose  of  edncaling  ao  infant  legatee.  Newport 
e.  Cook,  3  Ashmead,  333. 

(d)  Jervoise  v.  Silk,  Cooper's  Eq.  Bep.  53.  See,  also,  Maberly  v.  Tarton,  14 
Yesej,  499.  Massachusetts  Berised  Statutes,  IS36,  part  S,  tit.  7,  ch.  7S,  are  to  the 
same  cftiict.  If  an  inbnt  becomes  entitled  to  a  sam  of  money  during  infancy,  the 
court  of  chancery,  on  the  application  of  the  father,  will  order  a  reference  in  respect  to 
tfae  nitnre  maintenance  of  the  child  out  of  the  fond,  but  it  is  not  osoal  to  make  such 
an  allowanoB  rotMspoctiTely.*    1  Tamlyn,  33. 

'  If  the  parent  be  of  sofflelent  abPity  to  famish  hi*  children  with  the  necessaries  of  life, 
U  twin*  that  a  n^leot  to  do  so  is  an  indictable  offence.  In  the  matter  of  Ryder,  II  Pnige, 
B.  185.    Bex  V.  Friend,  Ba».  &  Ry.  C.  C.  30. 

•  Watts  ».  Steele.  IB  Ala.  869.  Osborne  n.  Van  Horn,  3  Flor.  880.  Matter  of  Burke, 
4  Sandf.  Ch.  fllT. 

s  If  B  fathsr  it  of  inffloient  ability  to  maintain  hi*  children,  a  ooart  will  not  order  any 
allowance  ie  tiie  parent  from  the  child'*  lepamte  estate ;  but,  in  other  cases,  the  mlfe  with 
iwpect  to  retrospectlTe  allowance*  is  not  so  strict  as  formerly.  In  the  matter  of  Kane, 
t  Barb.  Ch.  R.  876. 
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the  father  to  maintain  his  child  ceases  as  soon  as  the 
*192  child  is  of  age,  however  wealthy  the  'father  may  be, 
unless  the  child  becomes  chargeable  to  tbe  public  as  a 
pauper,  (a)  Tbe  construction  put  upou  the  statute  of  43  Eliz. 
renders  it  applicable  only  to  relations  by  blood,  and  the  hus- 
band is  not  liable  for  the  expenses  of  the  maintenance  of  the 
child  of  the  wife  by  a  former  husband,  (6)  nor  for  the  expense 
of  the  maintenance  of  tbe  wife's  mother,  (c)  If,  however,  he 
takes  the  wife's  child  into  his  own  house,  he  is  then  considered 
as  standing  in  loco  parentis,  and  is  responsible  for  the  mainte- 
nance and  education  of  the  child  so  long  aa  it  lives  with  him,  for, 
by  that  act,  he  holds  the  child  out  to  the  world  as  part  of  his 
'  family,  (d)  ^    There  was  great  force  of  reason  and  justice  in  the 


(a)  Faruh  of  Si.  Andrew  e.  Mondez  de  Breta,  I  Lord  Bbjih.  699. 

(b)  Tnbb  V.  Harrison,  f  Tenn  Rep.  118.  Oaj  r.  Ballon,  ^'Wendell's  Rep,  403. 
Ba[  DOIT,  bj  the  English  sutuie  of  4  &  5  W,  IV.  c.  7S,  »ec.  I&7,  ttie  person  irho 
mairies  a  woman,  the  mother  of  legitimate  or  Illegitimate  children,  becomes  liable  to 
maintain  them  aa  part  of  hia  family,  nntil  the  age  of  sixteen  /ean,  or  until  the  death 
of  the  mother. 

(c)  Bsx  D.  Mandeo,  I  Str.  190.  Freto  n.  Brown,  4  Masg.  Bep.  675.  Adod.  3  N. 
Y.  Legal  Observer,  354. 

(<f)  Stone  V.  Can,  3  £sp.  I.    Lord  Ellenborongh,  in  Cooper  i^-  Martin,  4  EaaC,  82. 


A  third  person,  who  snppliea  an  itifanC  with  Decessaries,  cannot  maintain  an  action 
agaioat  the  parent  therefor,  unless  the  latter  has,  expressly  or  impliedly,  agreed  to  pay  the 
amount.  Baymond  D.  Loyl,  10  Bacb.  R.  i?S.  Chilcott  if.  Trimble,  18  Barb.  R.  o02,  S.  P. 
Sbelton  0.  Sprini^tt,  20  Eng.  h.  &  £.  B.  SBl.  Oinira,  Dennl)  e.  Clark,  9  Cnabing  R.  SE3. 
State  V.  Cook,  IS  Ired.  B.  AT. 

Tbe  conn  will  not, 'except  under  very  special  circnmstances,  make  an  allowance  out 
of  the  infant's  estate  to  his  father  for  pial  maiotenance.  For  a  oase  in  which  such 
allowance  was  made,  ma  Gannichael  v.  Hughes,  e  Eng.  L.  &  Eq.  Tl,  and  see  Presley  v. 
Daris,  7  Bieb.  Eq.  106. 

'  And  the  relation  which  in  snoh  oase  he  snstaios  to  the  child,  will  defeat  any  pre- 
sumption which  might  otherwise  ariie,  of  a  promise  to  pay  the  chiiti  fbr  hia  services. 
Williams  v.  Hntchinaou,  6  Barb.  S.  C.  Rep.  131.  S.  C.  8  Camst.  B.  SU.  Lacti  v. 
Frey,  14  Peon.  301,  a.  c.  IB  Penn.  See.  And  c  comerio,  the  step-son  is  not  liable,  on 
an  express  or  implied  promise,  during  minority,  to  pay  for  necessaries  tarnished  by  his 
step-father.  The  oase  cd*  Gay  c.  Ballon  (4  Wendell  B.  403)  Is  so  far  OTenuled.  Sharp  v. 
Cropsey,  11  Barb.  R.  224.  Huasey  «.  Ronndlree,  Bosbee,  110.  And,  generally,  the  law 
vdll  imply  no  contract  for  wages  between  thoae  standing  in  the  relation  of  parent  and 
child,  (DaTla  c.  Goodenow,  1  Wnu.  (Vt.)  1\i\  tboog^  the  plaintiff's  claim  have  arisen 
smcB  the  attainment  of  his  majority.  Candor's  Appeal,  G  W.  &  Serg.  61S.  Andmse. 
Foatei',  IT  Verm.  GGS.  Rssor  t.  Johnaon,  1  Carter,  100.  It  mnat  be  ahown  in  snch  cases 
that  both  parties  intended  a  contract  for  service  and  wages.  Fitch  v.  Peokham,  IS  Venn. 
IBO.    Weir  o.  Weir,  8  B.  Hon.  B4G,  and  see  Steel  v.  Sleel,  13  Penn.  64. 
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extrajudicial  dicta  referred  td  in  the  case  in  Strange,  that  the 
fausbaad  ought  to  maintain  the  parents  of  his  wife,  if  he  "was 
able,  and  they  were  not;  because  the  wife  was  liable  before 
marriage  to  support  them,  and  her  personal  property,  and  the 
use  of  her  real  estate  passed,  by  the  marriage,  to  her  husband. 
But  the  statute  does  not  reach  the  case ;  and  when  the  wife,  by 
her  marriage,  parts  with  her  ability  to  maintain  her  children,  she 
ceases  to  be  liable,  (a)  If,  however,  the  wife  has  separate  prop- 
erty, the  court  of  chancery  would,  undoubtedly,  in  a  proper 
case,  make  an  order  chai^ng  that  property  with  the  necessary 
support  of  her  children  and  parenta.' 

A  father  is  not  bound  by  the  contmct  or  debts  of  bis  son, 
even  for  articles  suitable  and  necessary,  unless  an  actual  eiu- 
thority  be  proved,  or  the  circumstances  be  sufficient  to  imply 
one.^  Were  it  otherwise,  a  father  who  bad  an  imprudent  son 
might  be  prejudiced  to  an  indefinite  extent.  What  is  necessary 
for  the  child  is  left  to  the  discretion  of  the' parent;  and 
where  'the  infant  is  sub  potestaie  pareatis,  there  must  *193 
be  a  clear  onussion  of  duty,  as  to  necessaries,  before  a 
third  person  can  interfere,  and  furnish  them,  and  charge  the 
Either.  It  will  always  be  a  question  for  a  jury,  whether,  under 
the  circametances  of  the  ease,  the  father's  authority  was  to  be 
inferred,  (b)  If  the  father  BuiTers  the  children  to  remain  abroad 
with  their  mother,  or  if  he  forces  them  from  home  by  severe 
usage,  he  ia  liable  for  their  necessaries,  (c)  And  in  consequence 
of  the  obligation  of  the  father  to  provide  for  the  maintenance, 
and,  in  some  qualified  degree,  for  the  education  of  his  infant 

(a)  Billiagsl;  v.  CHtchet,  I  firo.  Bep.  366.   Cooper  c  Martin,  4  East,  76, 

(i)  Baker  v.  Keen,  2  Sttukie,  501.    Van  Tiakiabargti  v.  WbIbou,  13  Johns,  llep. 

480.    Mortimote  v.  Wrigbt,  6  Ueeaon  &  W.  48a, 

(c)  Lord  Eldon,  in  Bawlyns  b.  Van  D;ke,  3  Eap.  R.  252.    SCanton  d.  Willjon, 

3  Hafs  Kep.  37.    Though  tho  fathei  be  liable  for  necessaries  supplied  to  bis  child 

wilhont  hig  coDSent,  because  he  ia  boond  to  support  him,  and  is  entitled  to  his  services. 

yet  a  gaardiaD  ii  not  so  liable.     Call  v.  Ward,  4  Watu  &  Sorg.  US. 

■  fiat  the  court  will  not  oorapBl  a  mother  Co  fumiah  the  means  of  educating  a  child, 
especially  whan  an  education  is  not  absolutely  neceaaary  to  enable  the  child  to  gain  a  aub- 
■isteace,  though  ahe  is  abundantly  able.  It  aeaiu  a  court  or  chancery  has  no  such  powet. 
hi  the  matter  of  Ryder,  11  Paige  K.  186. 

>  A  parent  ii  not  liable  Tor  the  wilflil  act  of  his  minor  child)  as,  for  letting  the  paroote' 
dog  upon  the  hog  of  a  third  pencil.    Tin  v.  TifSt,  i  Deoio'e  B.  116. 
vol-  II.  17 
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children,  be  is  entitled  to  the  custody  of  their  persons,  and  to 
the  value  of  their  labor  and  eerviceB,'     There  can  be  no  doubt 
'   that  this  right  in  the  father  is  perfect,  while  the  child  is  under 
the  age  of  fourteen  years.     But  as  the  father's  guardianship,  by 
nature,  continues  until  the  child  has  arrived  to  full  age,  and  as 
he  is  entitled  by  statute  to  constitute  a  testamentary  guardian 
.  of  the  person  and  estate  of  his  children  nntil  the  age  of  twenty- 
.  one,  the  inference  would  seem  to  be,  that  he  was,  in  contem- 
plation of  the  law,  entitled  to  the  custody  of  the  persons,  and 
to  the  value  of  the  services  and  labor  of  his  children,  during 
their  minority.     This  is  a  principle  assumed  by  the  elementary 
writers,  (a)    and  in   several   of  the  judicial   decisions.  {&)     In 
Gaie   V.  Parrot,{c)  it  was   observed,  that  if  the   minor  was 
eloigned  from  the  parent,  he  might,  of  necessity,  be  entitled  to 
receive  the  fruits  of  his  own  labor,  and  that  it  would  require 
only  slight  circumstances  to  enable  the  court  to  infer  the  par- 
ent's consent  to  the  son's  receipt  and  enjoyment  of  his 
"194     *own  wages.'     The  father,  says   Blackstone,   has  the 
benefit  of  his  children's  labor  while  they  live  with  him, 
and  are  maintained  by  him,  and  this  is  no  more  than  he  is 
entitled  to  &om'hi8  apprentices  or  servants,  {d) 


{a)  1  Blacks.  Com.  453.    Reero's  Domeatic  Belations,  390, 

(f>)  Day  V.  Evereti,  T  Masa.  Bep.  145.  Benson  v.  Bemingbiii,  S  Haas.  Bep.  1 13. 
Plummer  v.  Webb,  4  Muon,  380.  The  father  ma;  mamtain  sniu  in  the  admiralty 
for  ibe  waget  of  a  lainor  hid,  earned  in  a  maritime  service. 

(c)  1  N.  H.  Bep.  28. 

{(f)  1  Blacks.  Com.  493.  A  father  may,  by  agreement  with  his  minor  child,  lelin- 
quish  to  tlie  child  the  right  wluch  he  wonid  otberwico  have  to  bis  servicei,  and  aathor- 
ize  those  who  employ  him  to  pay  him  hia  own  earnings.*    Jenney  n.  Alden,  IS  Mass. 

I  So,  though  the  serrices  ware  rendered  hy  the  son,  in  an  unlawful  business,  if  the  father 
did  uot  know  the  character  of  the  aervice.  Emery  i.  Kempton,  3  Gray,  2GT.  See  Jennesa 
V.  EmaraoD,  IE  N.  H.  *8B.  By  Laws  of  Sow  York  of  1860,  p.  6TB,  the  porant  mnat  notify 
a  mluor'a  employer,  within  thirty  days  after  the  commencement  of  service,  that  ho  claims 
tlie  wages,  or  payment  to  the  minor  will  be  good. 

*  An  emancipation  may  be  inferred  where  the  fiither  leaves  his  child  to  matiagt  and 
contract  for  himself,  for  several  years,  Canovar  v.  Cooper,  3  Buri).  S.  C.  Rep.  116.  Clin- 
ton V.  York,  aa  Maine  R.  167.  Stiles  d.  Granville,  6  Cnsbing  R.  46S.  Dennyeville  n. 
Trescott,  80  Mwoe,  470.  Armstrong  e.  StcDonald,  10  Barb.  300.  Clond  o.  Hamilton, 
11  Humph.  104.  The  prima  fadt  presumption  of  emancipation  arising  fraai  the  arrival 
at  mnjority  may  be  rebutted.  Ponltney  c  Glover,  23  Verm,  128.  And  there  may  ho 
complete  emancipation  though  the  minor  continue  to  reside  with  his  father.  JlcCloskey  r. 
Cypliert,  27  Penn.  220.    And  see  Everett  v.  Sherfey,  1  Clarke  (Iowa)  S56. 
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The  father  may  obtain  the  custody  of  his  children  by  the 
writ  of  habeas  corpus,  when  they  are  improperly  detained  &om 
him ;  (a)  but  the  courts,  both  of  law  and  equity,  will  investigate 
the  circamstances,  and  act  according  to  sound  discretion,  and 
will  not  always,  and  of  course,  interfere  upon  habeas  corpus, 
and  take  a  child,  though  under  fourteen  years  of  age,  £rom.  the 
possession  of  a  third  person,  and  deliver  it  over  to  the  father 
against  the  will  of  the  child.  They  will  consult  the  inclination 
of  an  infant,  if  it  be  of  a  sufficiently  mature  age  to  judge  for 
itself^  and  even  control  the  right  of  the  father  to  the  posses- 
sion and  education  of  his  child  when  the  nature  of  the 
case  appears  to  warrant  it.  (b)    *  The  father  may  also    "  195 


Rep.  STS.  Whiting  a.  Earle,  3  Pick.  Hep.  201.  Bnrtinganie  v.  Bnrlingame, 
T  Conea'a  Bap.  93.  Morse  v.  Weltoo,  6  Conn.  Rep.  547.  Vame;  v.  Young, 
II  Veimont  Rep.  S5S.  TUlotion  d.  McCrillis,  ibid..4T7.  The  f&ther  is  not  entitled 
to  (he  wages  of  b,  son,  nor  to  evoid  his  reasonable  contracts  when  lie  Beparalea  from 
the  mother  and  leaves  the  son  nnder  her  care.  Wodell  n.  Coggeshalt,  a  Meicalfs 
Rep.  S3. '  The  son,  in  such  cases,  majr  make  a  ralid  specif  contract  with  his  em- 
plojer.     Chilson  n.  Philips,  I  Veimont  Bep.  41. 

(a)  The  King  d.  De  Manneville,  S  East,  231. 

(6)  Archer's  case,  1  Lord  Rajm.  Rep.  673.  Hex  b.  Smith,  2  Str.  Rep.  9S3.  Rex 
0.  Delavol,  3  Barr.  Rep.  1434.  Commonwealth  v.  Addicks,  i  Binnej's  Rep.  G20. 
The  case  of  M'Dowltn,  B  Johns.  Rep.  323.  Commonwealth  d.  Nutt,  1  Browne's  Penn. 
B«p.  143.  Ozanne  v,  Delile,  17Jk[ania'B  Louis.  Bep.  33.  Matter  of  WoUsconecraft, 
4  Johns.  Ch.  Rep.  80.  Crenie  v.  Hunter,  3  Cox's  Cases,  243.  De  Manneville  o.  De 
Hanneviltc,  10  Tesej,  SS.  In  the  matter  of  Mitchell,  B.  H.  Charlton's  Geo.  Kep. 
4M.  In  n  Ann  Lloyd,  3  Manning  &  Granger,  547,  an  illegitimate  child,  between 
eleveD  and  twelve  yeurs  of  age,  brought  up  on  Itabea*  corpia,  being  allowed  to  choose 
between  her  mother  and  patalive  lather,  elected  to  go  to  the  latter.  Though  the 
eoart  of  chancei7  has  jurisdiction  to  control  the  father's  possession  of  his  child,  yet 
in  England  a  court  of  common  law  has  no  such  delegated  authority.  Ex  parte  Skin- 
ner, d  Hoore's  Rep.  ST.8.  M'Clellao's  case,  1  Dowl.  Bep.  Bl.-  See,  also,  infia, 
pp.  330,  331 .  In  the  case  of  The  King  d.  Greenhill,  4  Adolpb.  &  BUis,  634,  it  waa 
bald  that  tha  faAer  was  entitled  to  the  custodj  of  his  legitimate  children  when  they 
were  too  young  to  oxeroiEe  a  discretion  as  to  theii  custody.  Ttie  father's  right  is 
SQperior  to  that  of  the  mother,  unless  it  appears  that  the  child  would  ie  exposed  to 
cruelty  or  gross  corruption.  See  the  case  of  The  People  u.  Mercein,  3  Hill,  399,  to 
the  same  point,  infia,  p.  305,  note.  Upon  habeoM  cnrpui  the  chancellor  in  England 
has  the  same  jurisdiction  as  a  judge,  and  has  nothing  to  attend  to  but  personal  111- 
nsago  to  the  child,  as  aground  for  taking  it  from  the  father.  But  when  there  is  a 
canse  in  mart,  other  circumstances  may  be  considered,  and  if  the  father  cannot  edacate 
the  child  in  a  manner  milahU  to  the  propertij  given  toiibt/  another,  the  court  will  not  per- 
mit the  father  io  withhold  from  it  that  eduealion;  and  in  a  special  case  of  the  kind, 
chancery  would  not,  on  the  father's  application,  witlidraw  a  child  from  the  custody  of 
its  aunt.    Lyons  v.  Blcnkin,  1  Jacob's  Rep.  345.   Lord  Thnrlow,  in  Powel  v.  CleaTcr, 
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maintain  trespasa  for  a  tort  to  an  infant  child,  provided  he  can 


i  Bro.  C.  C-  510,  S.  p.  Lord  Cott«nham,  Id  Canpbelt  r.  Macka^,  S  Uylne  &  Craig, 
31,  expressed  bimself  slrongl^  od  the  injurions  effecls  of  a  permanent  residence  of 
English  minors  abroad,  and  he  would  not  alloir  an  infant  ward  of  the  court  to  be 
removed  one  of  tbe  jQrisdictlon  of  the  conrt,  except  in  a  case  of  imperative  necessity. 
The  New  York  Bevised  Statntes,  vol.  iL  pp.  148,  149,  sec.  59,  hare  aathonzed  the 
Supreme  Court  to  award  a  hiJiea*  corpui  on  behalf  of  the  wife,  when  the  husband  and 
wife  IJTcd  separate,  withont  being  divorced,  and  to  dispose  of  the  costod)?  of  minor 
diildrcn  in  sound  discretion ;  acd  the  chiincellor  or  a  jndfre  maj,  apon  haberu  orpv$, 
recover  and  dispose  of  any  child  detained  by  the  Socie^  of  Sbakers.l  So  ia  the  com 
of  a  suit  by  the  wif^  for  divorce  or  separation,  tbe  court  may,  pending  the  suit,  or  at 
or  after  a  final  hearing,  as  occasion  may  require,  make  such  order  for  the  custody, 
care,  and  education  of  the  children  as  may  siscm  proper.  The  severity  of  the  rule  in 
the  English  conris  of  law,  that  the  father  haa  an  absolute  control  over  the  custody  of 
his  infant  child,  however  young,  and  in  opposition  to  the  wialics  of  the  mother,  and 
in  destruction  of  her  claim  to  the  custody  of  the  child,  has  been  so  strongly  felt,  that 
in  IB37,  Mr.  Sei^ant  Talfoard  introduced  or  proposed  in  psrliameul  a  bill,  to  em- 
power the  lord  chancellor  and  judges  to  make  orders  relating  to  the  custody  of  infant 
children  of  tender  age,  in  cases  where  cho  poronti  are  living  apart,  npon  the  applica- 
tion of  either  parent,  or  on  the  return  of  a  writ  of  lutbeca  corpus  issued  at  the  instance 
of  the  father.  In  Ahrenfeldt  o.  Ahronfcldt,  before  the  A.  T.  Ch.  of  New  York, 
1  Hoffman's  Ch.  Rep.  497,  in  a  bill  by  the  mother  for  a  separation  fi^m  her  husband 
for  abandonment,  and  a  claim  for  the  custody  of  her  infant  children,  the  court  con- 
sidered it  to  be  the  settled  English  law,  that  the  father  had  the  right  to  tbe  custody  of 
his  children,  with  the  oxccptioii  of  very  tender  infancy,  unless  his  conduct  was  such 
as  to  endanger  the  bodily  or  moml  wolfiire  of  them,  or  any  of  them,  and  that  the 
doctrine  of  the  common  law  had  been  weakened,  though  not  overthiown,  in  the  United 
State*.*  In  the  case  of  Mcrcein  v.  The  People,  2S  Wendell,  64,  it  naa  decided  in 
the  Court  of  Errora  of  New  York,  Chut  as  a  general  mie  the  father  was  entitled  to  the 
custody  of  his  minor  children,  but  that  if  the  parents  lived  apart  under  a  voluntary 
separation,  and  the  father  had  left  the  infant  in  custody  of  the  mother,  that  custody 
would  not  be  transferred  to  the  father  on  hiJitai  ft»7iu('when  the  infant  was  of  lender 
age  and  sickly  habit,  and  especially  if  the  qualifications  of  the  mother  for  the  case 
were  superior.  The  decision  in  the  Supremo  Court  was,  that  the  husband  had  the 
better  title  and  pdramonnt  right  lo  the  custody  of  his  minor  children,  in  the  absence 
of  any  positive  disqualification  on  his  part  for  the  discharge  of  his  parental  duties' 
and  the  alienisdi  of  the  husband  was  not  snch  a  disqualification.  See,  also,  the  com 
of  The  People  v.  Mercein,  S  Hill,  3B9,  in/hi,  p.  SOS,  note.* 


1  The  People  v.  Pillow,  1  Sondf.  Law  Bep.  «T3. 

>  See  S.  C.  4  Sandf.  Ch.  R.  493. 

1  In  Regina  i.  Smith,  the  father's  right  was  recognized,  notwithstandiuf;  his  agree- 
ment that  the  child  should  remain  wilh  a  relative.  18  E.'L.  &  Eq.  aal.  See  editors' 
note  citing  MayuB  e.  Balds-in,  1  Halst.  Ch.  464.  Pool  c.  Gott,  14  Law  Rep,  269.  In 
Illinois,  the  father's  right  is  not  regarded  as  paramount,  where  n  divorce  has  lieen  de- 
creed for  bis  fault.  Miner  v.  Miner,  11  III.  48.  By  section  seventh  of  the  Act  relative  to 
Libels  for  Divorce,  (Taws  of  ISSG,  c.  18T,)  it  is  eoflcted,  in  Mass^acbuBotts,  t)m(  the  hnppi- 
ness  and  welfare  of  the  children  shall  determine  the  costody  in  which  tbey  ^all  be  placed. 
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show  a  loss  of  service,  for  that  is  the  gtst  of  the  action  by  the 
father,  (a) ' 

(2.)  Of  educating:  children. 

The  edacation  of  children  in  a  manner  suitable  to  their  sta- 
tion and  calling,  is  another  branch  of  parental  duty,  of  imperfect 
obligation  generally  in  the  eye  of  the  municipal  law,  but  of  very 
great  importance  to  the  welfare  of  the  state.  Without  some 
preparation  made  in  youth  for  the  sequel  of  life,  children  of  all 
conditions  would  probably  become  idle  and  vicious  when  they 
grow  up,  either  &om  the  want  of  good  instruction  and  habits, 
and  the  means  of  subsistence,  or  &om  want  of  rational  and 
useful  occupation.  A.  parent  who  sends  his  son  into  the  world 
nnedncated,  and  without  skill  in  any  art  or  science,  does  a  great 
injury  to  mankind,  as  well  as  to  his  own  family,  for  he  defrands 
the  community  of  a  useful  citizen,  and  bequeathes  to  it  a  nuis- 
ance. This  parental  duty  is  strongly  and  persuasively  incul- 
cated by  the  writers  on  natural  law.  (b)  Solon  was  so  deeply 
impressed  with  the  foree  of  the  obligation,  that  be  even  excused 
the  children  of  Athens  from  maintaining  their  parents,  if  they 
had  ne^ected  to  train  them  up  to  some  art  or  profession,  (c) 
Several  of  the  states  of  antiquity  were  too  solicitous  to  form 
their  youth  for  the  various  duties  of  civil  life,  even  to  entrust 
their  education  solely  to  the  parent ;  but  this,  as  in  Crete  and 
Sparta,  was  upon   the   principle,   totally   inadmissible   in  the 


(a)  Hall  V.  Hallandar,  4  Bameir.  &  Cress.  660. 

(&)  Fnffendorf,  b.  4,  ch.  1 1,  sec  S.    Paley's  Uonl  Philosophj,  pp.  2!4,  Sib. 

(c)  Flaiarcli's  Life  of  Soloo. 

and  the  respective  rights  of  the  parents  ibid],  in  tlM  nbaence  of  mlsoondnct,  be  re- 
garded as  eqnaL  A  mother,  who  has  mairied  a  second  time,  has  not  en  absolute  right 
to  the  poeaession  of  a  child  by  the  rormer  maninKe.  State  v.  Scott,  10  Fost.  %H.  And 
M«  State  B.  StJgall,  2  N.  J.  %m.    Gishviler  v.  Dodez,  *  Ohio,  State,  61S. 

>  IT  an  infant  child,  residing  vith  his  father,  thongh  too  young  to  render  any  service, 
receive  soch  an  irynry  as  would  give  the  child  hlmsolf  a  right  of  action,  (he  father,  who 
Is  put  to  necessary  eipenie  in  the  care  and  cure  of  ftio  child,  may  maintain  au  action 
for  an  indemnity.  Dennis  v.  Clark,  a  Cosh.  847.  A  parent  at  common  law  cannot  main- 
tain aa  Bctioa  for  the  loea  of  service  of  his  child  against  a  corporation,  by  the  care- 
Wsness  of  whose  servants  the  child  had  been  killed.  Skinner  «.  Tha  Honsatonio  E.  R. 
Co.  1  Cosh.  (Mass.)  R.  4T6.  «nt  see  Ford  v.  Monroe,  SO  Wend.  B.  SIO.  A  lale  English 
statute  gives  ilamnges  in  such  a  case.  St.  »  and  10  VicL  C.  B3.  There  i>  a  similar  pro- 
visioninlhostntntesofNewYork.  Lajvs  1847,  oh.  460,  p.  676.  Uws  IMB,  p.  888,  ch.  2M. 
17  • 
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modem  civilized  world,  of  ttie  absorption  of  the  individual  in 
the  body  politic,  and  of  hia  entire  subjection  to  the  despotism  of 
the  state. 

Distinguished  exertions  have  been  made  in  several  parts  of 
modem  Europe,  and  Tvith  which  none  of  the  educational  insti- 
tutions of  antiqaity  are  to  be  compared,  for  the  introduc- 
•196  tion  of  elementary  *  instruction  accessible  to  the  young 
of  all  claasea.  This  has  been  the  case,  particularly  in 
Denmark,  Norway,  Sweden,  Prussia,  some  parts  of  Germany, 
and  Switzerland,  (a)  The  Austrian  empire  is  distinguished  for 
an  organized  system  of  popular  instruction,  under  the  late 
Emperor  Francis,  pervading  all  classes  of  the  people.  The 
university,  the  classic  gymnasium,  the  commercial  academy, 
and  the  primary  village  schools,  with  licensed  normal  teachers,  in 
a  main  degree,  are  gratuitously  open  to  all.  The  entire  super- 
vision and  control  of  the  whole  system  resides  in  the  govern- 
ment, which  directs  the  course  of  instruction  and  the  books,  and 
no  person  is  competent  to  hold  any  office,  or  exercise  any  call- 
ing, who  has  not  been  educated  within  the  realm.  Like  Prus- 
sia, Austria  offers  education  to  all,  but  not  like  Prussia,  she 
compels  it  upon  none,  except  by  indirect  influence.  She  com- 
bines education  with  religious  instruction,  but  allows  Protes- 
tants and  Jews  to  have  their  separate  religious  instruction  upon 
very  tolerant  principles,  {b)  In  this  branch  of  political  economy, 
Scotland  attained  to  early  and  honorable  preeminence.  In 
1616,  the  Scotch  parliament  adopted  incipient  measures  for 
settling  and  supporting  a  common  school  in  each  parish,  at  the 
expense  of  the  heritors  or  landed  proprietors.  By  the  statute  of 
1633,  the  assessments  for  the  support  of  the  parochial  schools 


{a)  Norwaj  and  Sweden  are  highly  educated  coantrtea  in  elemGntaty  learning,  And 
their  pnrisli  echoota  are  nnivenal  and  excellent.  Laing's  Norwaj,  444.  Laing's 
Sweden,  435, 

(6)  Mr.  Tombnll,  in  his  work  on  Austria,  and  which  n  ono  of  the  best  English 
books  extant  on  the  eociol  and  political  condition  of  Austria,  bajs  th»t  thrce-fifUis  of 
the  jnTGDile  population  of  tlie  Austrian  empire,  with  the  eicaptioa  of  Hungary,  actually 
receive  scholastic  instruction,  And  as  the  sjsuim  of  education  is  unifonn,  mild,  esscn- 
tiallj  practical,  free  from  excitement,  and  without  the  indulgence  or  permission  of  an; 
daring  speculation  ot  vagaries,  political  or  religions,  it  coadaces,  according  to  Ur. 
Tui-nbnll,  to  fonn  the  most  patient,  mild,  orderly,  benevalent,  and  happy  people  on  tlie 
face  of  the  globe.    See  Turobnll's  Austria,  toI,  ii.  di.  G,  edit.  London,  1S40. 
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were  to  be  made  by  the  hetitois  of  the  parish,  tuid  on  their  re- 
fusal, by  the  majority  of  the  inhabitants.  The  statute  of  1646, 
rendered  the  assessment  compulsory  on  each  parish,  for  the  pur- 
pose of  building  a  school-house,  and  electing  and  supporting  the 
schoolmaster.  Though  this  latter  statute  was  repealed  at  the 
restoration  of  Charles  IL,  it  was  reenacted  by  the  Scottish  par- 
liament in  1*696,  and  this  excellent  school  establishment  and 
plan  of  national  instruction  had  has  a  propitious  influence  on 
the  moral  and  enterprising  character  of  the  nation,  {a)  The 
establishment  of  common  schools,  and  provision  for  the  educa- 
tion and  supply  of  competent  teachers,  in  the  Prussian  domin- 
ions, by  Frederick  IL,  was  surprisingly  liberal,  and  shed  lustre 
on  his  reign.  He  began  the  system  in  1750,  and  some  years 
afterwards  directed,  by  ordinance,  that  a  school  should  be  kept 
in  every  village,  and  subsistence  for  the  school  and  the  master 
raised  by  a  school-ttiz  levied  on  the  lord  of  the  village,  and  the 
tenants  without  distinction.  The  boys  were  to  be  sent  from 
their  sixth  to  their  thirteentJi  year,  w^hether  the  parents  were 
able  to  pay  the  school-tax  or  not,  and  the  parent  or  guardian 
was  doubly  taxed  who  neglected,  without  sufficient  cause,  to 
send  his  child  or  pupil.  (&} 


(a)  Dr.  Cnrrie's  Life  of  Bnnu,  toI.  i.  App.  No.  I,  noie  a.  This  decant  wrlKr 
iftj'S,  tliiLt  be  gave  Mb  MaiemeQt  of  the  ttbutrj  of  the  Scottlah  taws  upon  "  unqnes- 
tionablo  aulhorily." 

(6j  Adnms'i  I.ectnreii  OQ  Silesia,  361-379.  In  the  mora  recent  and  more  general 
Pmssian  syslem  of  common  schools,  and  coarciTe  poputir  instrnction,  tlie  duty  of 
parents  to  send  their  children  to  achool  ia  enforced  bj  Inw.  Each  commune  or  parish 
is  boand  to  maintain,  at  its  owa  expenee,  an  elemeolory  or  primary  ichoot,  by  provid- 
TOg  a  suitable  salary  to  the  schoolmaster,  and  a  good  school-honse  properly  supplied 
wi&  books  and  other  iscans  of  iEistmction.  Every  loim  must  support  one  or  more 
bttrgker  k/iooU  of  a  somewhat  higher  order.  This  interferenco  of  government  in  the 
iostitulion  of  a  BTStem  of  coercive  iustrnction  in  the  common  schools,  was  in  use  ia 
Qenouny,  Scotland,  and  New  England,  in  tho  17tb  ceoturj ;  and  it  has  been  found, 
by  experience,  that  coercion,  in  some  indirect  way,  at  least,  is  nocessary  to  insure  the 
requisite  education  u>  tho  loner  claises.  The  gi/mniata,  or  calkga,  in  I'russia,  are 
ptiocipally  supported  at  the  expense  of  the  state.  PriTnarg  mai'wiriea,  or  normal 
scboob,  for  the  training  of  schoolmaster*,  are  provided,  aud  supported  partly  at  the 
expense  of  the  iitate,  and  partly  at  the  expense  of  the  departments. 

Each  commtine  has  its  auperintending  committee,  of  which  the  magistraies  of  the 
commnno  constitute  a  pan.  The  law,  under  strong  peoaltiea,  imposes  upon  parents 
tbo  obiigadon  of  sending  their  children  to  school ;  and  the  law  of  1819  is  applied  to 
all  the  Iri)  provinces  of  the  Prussian  dominion.  A  large  propoijion  of  the  regulations 
enforced  by  tlte  law  of  IB19,  were  contaiuedin  theenacRnenu  of  Ihe  daieof  171S  and 
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Great  paine  have  been  takes,  and  munificent  and  noble  pro- 
visions made,  in  this  country,  to  diffuse  the  means  of  knowledge, 


1736 ;  and  ihis  lystem  of  pablic  instractioD  has  etevntod  the  Oennan  peoplo  to  a  high 
Tank  in  the  scale  of  inteltigence.  Manj  olber  sutei  bceidei  Pnusia,  anch  aa  Bavaria, 
S&xon;,  Uesae-Cassel,  Saze  Weimiu',  NasMtt,  Wnrtembei^,  and  Badep,  have  foUowed 
ihe  same  coercive  a]rstsm ;  and  throogh  tliB  exertions  of  At.  Gmuui,  the  dialiaguiahed 
French  professor,  the  Pnuaian  ajatem  of  popular  ioatractian,  u  digested  bj  law  in 
1819,  and  especiallj  the  sjstem  of  primarj  nonnal  achoola  for  educating  scbool- 
mastere,  haa  been  introduced,  and  easentiallj  adopted  in  France,  in  the  beginoing  of 
tB33.  Theae  nonnal  achoola  have  been  fouad  Ihe  moat  efficient  roeana  of  raising  the 
■tandard  of  primaij  [oatmction  in  Praa^  Austria,  Bavaria,  Holland,  and  Scotland. 
The  former  Frendi  law  of  1816,  on  the  Munq  mbject,  wa«  wanting  in  mcane  IQ  give 
it  eff^t.  Btqipart  wr  Filal  ds  rtnafmclitm  pvtiiqm  duia  qadqtKt  payt  da  VAUtinagne  «t 
paTtkt^remeBt  era  Pruau,  par  it.  Victor  Couiin,  ConteiUa-  iFSlat,  Profet*eur  de  PhUe- 
saphie,  Membre  tTIntlitutiiM,  &c.  This  report  waa  traiulaied  into  Eugliah  b;  Sarah 
Anstin,  and  published  in  New  York  in  ISSi,  It  was  made  to  the  mjnialer  of  public 
inatruction  in  1S3I,  and  was  foiloived  by  a  snpptementarj  rq>ort  in  1S33,  affording 
fresh  proofs  of  the  prosperity  of  primary  instruction  in  Pruasia  under  the  coercive 
■jstem.  The  woik,  aa  tranalaicd,  is  deemed  ao  highly  TaluaUe,  that  it  baa  been,  by 
the  order  of  the  legislatura  of  aome  of  the  United  Staiea,  diatributed  in  the  school  dia- 
tricta  at  the  public  expense.  In  France,  every  commane  is  obliged  to  have  a  school, 
and  it  ia  stated  that  there  are  2B,196  commnnes  which  have  school-houses,  and  only 
8,391  nhich  bare  not  But  parent*  are  not  compelled  in  France,  as  in  Germanj,  to 
send  their  children  to  school,  and  the  inhabitants  of  the  rural  diatrictt  very  greatly 
neglect  it.  The  plan  of  elementary  tcfaooU  in  Aiatrian  £/mibardi/  was  introduced  from 
Austria  in  Germany,  in  1821.  It  is  compulsory,  like  that  orPrnssia.  All  male  chil- 
dren, betweeb  aiz  and  twelve  years  of  age,  most  attend  the  elementaiy  schools,  or  a 
fine  is  inflicted  on  the  parents.  The  teachers  receive  salaries,  and  mnst  hare  been 
trained  in  the  nonnal  achoolti.  The  elementary  schools  are  vigorooaly  saperintcnded. 
In  1832  they  amoonted  to  3,535,  and  of  these  71  were  normal  achools,  and  the  teach- 
ers, male  and  female,  then  amounted  to  3,484,  and  the  pupils,  male  and  female,  to 
166,767,  besidii  SS,113  children  and  yontha  taught  in  more  private  eatablisbmenu. 
The  pupils  in  the  schools  amoonted  to  l-13tli  of  the  population.  If  we  add  thereto 
the  number  of  elementary  schools  and  pupils  in  the  Aiatro-Venelian  proTinces,  which 
are  of  slower  advance,  the  whole  number  of  pupils  throughout  ^usfrton  /(oJy  amounted, 
in  1830,  to  220,419,  or  l-19thof  the  gross  papulation.  Theomonnt  has  since  consider- 
ably increased,  for,  in  1837,  the  local  or  elementary  schools  amounted  to  4,531.  Part 
of  tbe  expenses  was  defrayed  by  the  communea,  and  the  lesidoe  by  the  government. 
And  with  respect  to  the  educational  system  in  Prussia,  Mr.  Laing,  jn  his  remarks  on 
the  social  and  political  stale  of  continental  Europe,  (Notes  of  a  Traveller,  London, 
1842,)  observes  that  the  interventionof  the  military  system,  and  the  want  of  free,  social 
institutions  and  of  parental  control  and  infloenca  in  Prussia,  counteract  the  goodness 
and  value  of  the  educational  machinery,  aod  leaves  the  people  without  just  and  ele- 
vated mural  inflaences,  and  without  active,  rigofous,  free,  and  independent  periional 


With  respect  to  the  condition  of  the  common-school  system  of  education  in  the 
neishboring  Engli5h  coloniea  in  America,  I  would  refer  the  student  to  the  voluable 
work  of  Gcargo  B.  Young,  Esq.,  of  UaUlas,  Nova  Scotia,  "on  Colonial  Literature, 
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and  to  render  ordinary  instruction  accessible  to  all.  (a)     Several 
of  the  states  have  made  the  maintenance  of  pablic  schools  an 


Sdencc,  and  EdacaCion."  He  has  given  a  teiy  inBtractire  detul  of  the  sCstc  of  educa- 
ttoD  in  Lower  and  Upper  Canada,  Noia  Scotia,  'Saw  Brunswick,  Newfonndland,  and 
Prince  Edward's  Island.  la  regard  lo  East  Canada,  tbero  has  not  been  anj'  legistBtive 
ptovision,  QQlil  iccenllj,  for  popular  education.  lis  edacatlonal  endowments  for 
colleges  and  seminaries  were  owing  to  the  liberalitj  and  zeal  of  tbe  Catholic  ChBTcU, 
and  thej  have  been  mnnilicenC,  and  the  course  of  education  in  ihem  has  been  nell  con- 
ducted under  occomptisbed  teachers.  -  Though  they  are  Catholic  institutions.  Catholics 
and  Protestants  are  admitted  io  the  best  of  them  indiscrimiDatel;,  and  do  attempts 
made  to  convert  the  jonlh.  The;  are  institutions  for  the  teaching  of  the  higher 
branches  of  literalare  and  science.  Efforts  have  recently  been  made  for  the  endow- 
ment of  a  high  school  as  well  as  a  Protestant  college  at  Montreal.  In  1341  there  was 
an  act  of  the  united  legislatures  of  East  and  West  Canada  (or  the  establiahmcst,  endow- 
ment, and  support  of  common  schools  throughout  the  United  Province,  for  children 
ftora  fire  to  siiteen  years  of  age.  This  statute  reqnires  loco!  oaaessments  on  the 
school  districts  in  aid  of  the  pablic  funds,  and  it  is  considered  by  Mr.  Young  as  open- 
ing a  new  era  in  Canada,  and  laying  the  foundation  of  popular  education.  It  contains 
no  provision  fbr  the  religions  instruction  of  the  scholars,  and  is  so  far  radically  defec- 
tive, but  it  enables  the  minority  of  every  parish  professing  a  religious  faith  different 
from  that  of  the  majority,  to  have  separate  trustees  and  schools,  subject  to  the  general 
visitation  and  rules  provided  by  statute,  and  to  receive  their  due  portion  of  the  money) 
appropriated  by  law  or  raised  by  assesament.  The  new  act  has  been  aclcd  upon  in 
West,  bat  is  inoperative  in  East  Canada,  because  the  French  have  declined  to  organ- 
ize the  districts  according  la  the  system.  The  insuperable  difficulty  in  Lower  Canada 
is  the  hostile  division  of  the  two  races,  French  and  English.  They  are  lo  most  intents 
and  parpcses  two  separate  nations,  with  intense  hatred  of  each  other,  and  the  French 
common  people  are  in  most  deplorable  ignorance.  Yonng  on  Colonial  Litcmlure,  &('., 
vol.  i.  pp.  179-221.  Upper,  or  Wast  Canada,  has  highly  respectable  collegiate  institu- 
tions, bat  their  district  and  common-school  system  is  far  from  flourishing. 

In  Nova  Scotia,  the  system  of  grammar  and  common  schools  is  established  and 
supported  by  funds  li-om  the  treasury  and  by  parents,  and  raised  from  the  parishes. 
The  system  has,  bj  several  statutes  in  1832,  1836,  and  1S41,  been  placed  under  the 
management  of  a  board  of  commissioners,  bnt  it  is  not  snfflcientl;  vigorous,  and  a, 
gnat  number  of  children  are  left  without  any  education.  Tho  great  objection  lo  the 
institution  is  the  iaadoquacy  of  the  funds,  Ibe  absence  of  all  religious  instruction,  the 
want  of  proper  school-books,  and  the  want  of  coercion,  instead  of  the  principle  of 
Toluntary  assessments.  Halifax  has  its  schools  for  the  higher  classes,  and  its  schools 
fbr  the  common  people  of  all  d^recs,  and  they  are  well  condncted  and  duly  appred- 
ated.  New  Branswick  has  the  same  defective  system,  though  the  most  praiacirortby 
eKirts  have  been  made  on  the  part  of  the  executive  government  lo  improve  the  laws 
and  regulations  on  the  subject,  by  the  introduction  of  tho  use  of  the  Oible,  and  of 
normal  and  indiiatrial  schools.  One  serioos  difficulty  in  the  colonies  arises  ftom  the 
Catholic  population  being  apposed  to  the  use  of  the  Bible  in  schools,  and  tbe  Protest- 
ant being  adverse  to  the  system  without  it. 

(n)  It  has  bocn  uniformly  a  part  of  the  land  ggilem  of  the  United  Slatis  to  provide 
for  public  schools.  By  the  ordinances  of  congress  under  the  arlirles  of  confederation 
of  May  SOib,  ITSS,  and  of  Jul;  tSlh,  1787,  respectitig  the  territory  of  the  United 
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article  in  tbeix  constitiitionB.  (a)  Id  New  England  it  has  been  a 
steady  and  governing  priDciple,  from  the  very  foundation  of  the 
colonies,  that  it  was  the  right  and  duty  of  government  to  pro- 
vide, by  means  of  feiir  and  just  taxation,  for  the  instruction  of 
Eill  the  youth  in  the  elements  of  learning,  morals,  and  religion. 
Kach  town  and  parish  was  obliged,  by  law,  to  maintain  an  Eng- 
lish school  a  considerable  portion  of  the  year,  and  the  school  was 
under  the  superintendence  of  the  public  authority,  and  the  poor- 
est children  in  the  country  had  acoe^  to  these  schools,  (b)     Se- 


8Ut««  DorthweM  of  the  rirer  Ohio;  and  bj  the  acts  of  coQgicss  of  Much  30th,  1602, 
ch.  40,  and  of  March  3d,  IBOS,  eta.  74,  for  the  admisiion  of  Ohio;  and  the  act  of  April 
ISCh,  1B16,  ch.  57,  for  the  admiiilon  of  Indiaaaj  and  the  act  of  April  18th,  ISIS,  cb. 
62,  for  the  admtaiion  of  Hliaois ;  and  the  act  of  Murcb  Gth,  ISSO,  ah.  SO,  for  the  ad- 
mission of  Miuouri  into  the  Union,  it  was  made  a  specific  condition,  among  other 
things,  that  a  lection  of  each  lownibip  ahonid  b«  pormnnently  applied  for  the  aie  of 
public  schooli.  So,  the  act  of  Fehruarj  ISlh,  1811,  ch.  61,  ralalive  to  the  tcnitorj  of 
Loaiaisna;  and  the  act  of  March  3d,  18S3,  ch.  2B,  reUtiTe  to  the  territory  of  Florida; 
and  the  act  of  June  asd,  1836,  eh.  120,  relBtiro  to  the  admisBion  of  Arkansas  into  the 
Union,  all  providiid  for  the  appropriation  of  lands  in  each  toimship  for  the  use  of  pnb- 
lie  schools.  The  elevated  policy  of  the  fedeml  gOTemment,  (and  which  applied  eqnallj 
to  public  roads  and  liighwajs,)  as  one  of  our  American  statesmen  (Mr.  Cashing)  has 
justlj  ohserred,  was  "a  noble  and  heantifal  idea  of  providitig;  wise  institutions  for  the 
gnbom  millions  of  the  West ;  of  anticipating  their  good  by  a  sort  of  parental  provi- 
dence; and  of  associating  together  the  tocial  and  the  territorial  development  of  the 
people,  by  incorporating  these  provisions  with  the  land-titles  derived  from  the  pnblic 
domain,  and  making  school  reservations  and  road  reservations  essential  parts  of  that 

(u)  The  stales  of  Maine,  Maisachnsetta,  Vermont,  Connecticat,  New  York,  Penn- 
sylvania, Indiana,  Michigan,  Tennessee,  Arkansas,  and  Alabama. 

{Ii)  Comman  schools  for  each  town  were  instituted  in  Massachusetts  in  the  early 
sectlemsDt  of  the  colony,  and  the  general  instructioQ  of  children  was  made  a  public 
charge  and  duty.  The  colony,  as  the  United  States  have  since  done,  incorporated 
public  instruction  and  improvement  with  their  land-titles ;  and  in  assigniog  townships 
to  settlers,  it  was  the  practice  to  reserve  one  lot  for  scbooli  and  aoolher  for  parochial 
Dses.  The  first  legal  provision  for  enforcing  this  duty,  and  sustaining  the  system  of 
common  schools,  was  in  1647  ;  and  Massachusetts  has  tho  honor  of  taking  the  lead, 
in  this  country,  in  this  great  and  wise  policy.  Winthrop's  History  of  New  England, 
vol.  ii.  p.  SI  5.  Thij  compulsory  system  upon  paieots  and  masters  to  teach  their  chil- 
dren and  servants  to  i«ad,  and  to  give  them  some  knowledge  of  the  Scriptures,  and  of 
the  capital  laws,  and  to  bring  them  up  in  some  lawful  employment,  waa  enforced  by 
fioo  in  Massachusetts,  by  the  act  of  1B42,  and  in  the  Flymoalh  Colony  Laws,  1671. 
Brigbam's  edit.  1836,  p.  3'ii.  Tb«  eompuUai^t^tttm  of  sopporting  common  and  gram- 
mar  schools  in  each  town  is  sustained  to  this  day  in  Massachusetts,  and  enforced  by 
indictment. '  In  1818,  the  inhabitants  of  the  town  of  Dcdbam  were  indicted,  tried,  and' 
convicted  under  a  stAtnte  of  1789,  of  tbe  offence  of  neglecting  for  a  year  to  keep  and 
support  a  grammar  school  to  instnict  children  in  the  Greek,  Latin,  and  English  lan- 
guages.    16  Mass.  Rep.  141. 
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lect  men  in  each  town  -were  to  see  that  in  every  family,  children 
and  apprentices  were  taught  to  read,  and  taught  a  knowledge  of 
the  capita!  laws,  and  were  catechized  weekly.  In  Massachu- 
eetts,  by  statute  in  1647,  each  town,  con8isting  of  fifty  house- 
holders, was  directed  to  maintain  a  school  to  teach  their  children 
to  read  and  write,  and  every  town  of  one  hundred  famihee  was 
to  maintain  a  grammar  school  to  fit  youth  for  the  college,  (a) 
The  common  schools  in  Massachusetts  have  been  kept  up  to 
this  day,  by  direct  tax  and  individual  subscription,  and  nowhere, 
in  a  population  of  equal  extent,  has  common  elementary  educa- 
tion been  more  universally  difiused.  In  the  early  history  of 
Connecticut  we  meet  with  similar  provident  provisions  for  the 
maintenance  of  public  sf  hools.  In  the  colony  of  New  Haveo, 
in  1656,  and  in  the  colony  of  Connecticut,  in  the  years  1650, 
1672, 1677, 1690,  and  1700,  laws  were  enacted  for  the  establish- 
ment and  maintenance  of  common  schools ;  and  in  that  last 
year,  their  common  schools  were  placed  upon  a  permanent  foun- 
dation. (6) 


(a)  See  SUtates  of  Mawachiuetts,  published  In  1675.  The  Fljuiontb  Colony  Laws 
confined  Che  noceasity  of  the  Latin  school  to  the  connty  towns.  See  Plymouth  Col- 
ony Lam,  edit.  1836,  p.  300. 

(b)  Trnmhnira  Hialory  of  Connecticat.  toI.  i.  p.  303.  N.  A.  Review,  N.  S.  toI,  vii. 
pp.  aeo,  381.  Pitkin's  History  of  the  United  States,  toI.  i.  p.  151.  RcTiaod  StQlnies 
of  Connecticni,  1821,  p.  39T,  note.  Oneof  the  early  statutes  of  Connccacut,  in  1650, 
contained  in  the  rerised  code  of  IT03,  p.  16,  declared,  that  "  the  cdncaiion  of  children 
waa  of  aingnlar  behoof  and  boneUt  to  any  people,"  and  it  was  made  a  duty  ia  the 
select  men  and  gnuid-jnrymen  of  the  sereral  lawns,  to  see  and  enforce  the  law  that 
all  children  and  apprentice*  were  taught  to  read  the  English  tongue,  with  a  knowledge 
□f  the  capital  laws.  They  were  alto,  in  each  town  of  one  hundred  families,  to  maintain 
a  gramToar  school,  to  instruct  jonths  for  the  university.  By  the  law  of  16TT,  each 
coantj  town  was  bound  to  keep  and  maintain  a  Latin  school.  These  statutes  weie 
presorrcd  in  force  through  the  subsequent  hislorj  of  that  colony,  and  by  capital  Znics 
was  meant  the  criminal  code,  so  far  as  related  to  crimes  punishable  with  death. 
Every  town  of  TO  honseholders  was  to  be  constantly  provided  with  a  sufficient  school- 
masier  to  teach  children  to  read  end  write ;  and  schoolmasters  were  maintained  by  a 
public  tax.  Statnte  Laws  of  Connecticut,  1T84,  p.  ai5.  The  digest  of  the  system  of 
echool  societies  and  cotnmoa  schools,  in  18S1,  declared  that  all  parents,  and  those 
who  have  the  care  of  children,  were  bound  to  bring  them  up  to  some  honest  and  law- 
fal  calling  or  employment,  and  to  have  them  taught  to  lead  and  write,  and  cipher,  as 
&r  as  ttie  first  four  rules  of  arithmetic.  Revised  Statutes  of  Connecticat,  1831,  pp; 
107, 396.  Pennsylvania  went  farther  than  the  New  England  col<HiieB  as  to  teaching 
the  laws,  for  one  of  its  earliest  provincial  acts  declared,  that  the  laws  of  the  piovinca 
"  Mioiild  bo  one  of  die  books  tsagbt  in  the  schools  of  the  province."    Sneh  a  provis- 
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The  state  of  Connecticut  has  a  very  large  school  fund,  which 
was  first  created  in  1795,  and  which  has  been  economically  and 
judiciously  managed,  and  appiopriated  essentially  to  the  sup- 
port of  common  schools ;  and  ordinaxy  education  is  so  far  en- 
forced in  that  state,  that  if  parents  will  not  teach  their  children 
the  elements  of  knowledge,  by  causing  thera  to  read  the  Eng- 
lish tongue  well,  and  to  know  the  lews  against  capital  offences, 
the  select  men  of  the  town  are  enjoined  to  take  the  children 
from  such  parents,  and  bind  them  out  to  proper  masters,  to  be 
taught  some  usefnl  employment,  and  to  read  and  write,  and  the 
rules  of  arithmetic  necessary  to  transact  ordinary  bu8iness.(a): 


ion,  howerer,  conid  onlj  be  practienhle  in  the  earij  state  of  aocictj,  irhen  iha  stalnte 
U.wa  irerc  few  and  ^mpls.  It  ^ould  be  idle  and  absurd  to  introduce  as  text-books 
into  oar  common  schools,  IT  not  into  oar  academies,  the  bnik/  and  complicated  statnte 

(o)  During  tbe  twenty-sevea  jeare  that  Chief  Justice  Beeves  was  in  exlenaiTB  prac- 
tice  in  Connecticut  as  it  lawyer,  he  infonna  as,  he  never  met  with  but  one  person  in 
that  state  who  could  not  write.  The  Connecticnt  school  fund  is,  hj  the  constitutioii 
of  that  state,  declared  to  be  inTJolate  and  perpetual.  In  IS31,  it  amounted  to 
81,90a,0ST,  yielding  a  yearly  income  of  878,074.  The  whole  namber  of  schoiftra  was 
85,<XKI ;  and  as  the  entire  population  was  short  of  300,000  souls,  this  public  charitable 
fdnd  for  (hi  support  of  the  common  schools,  when  considered  in  the  tulia  of  the  pop- 
ulation, was,  in  point  of  extent,  without  a  parallel.  But  a  good  judge  and  zealooi 
writer  on  this  subject,  Mr.  J.  Orvillo  Taylor,  author  of  the  valuable  treatise,  entitled 
"  The  District  School,"  is  of  opinion  that  the  Connecticut  school  fund  boa  operated 
injnriotuly,  by  reason  of  its  very  magnitude.  It  does  too  much  for  the  people,  or  it 
does  not  do  enough.  It  damps  all  individoal  effort  for  the  common  schools,  and  the 
establishment  cannot  do  without  individual  effort.  It  defrays  the  expense  of  the  di^ 
trict  schools  for  six  months  in  the  year,  and  then  for  the  residue  of  the  year  the  com- 
mon schools  are  sbdly  neglected,  and  the  school-houses  closed.  See  his  I'relsco  to 
the  American  editioD  of  H.  Cousin's  Report  on  Public  Instroction  in  Prussia.  Every 
provision  of  the  kind  mutt  nudoubtedly  be  pemicioni,  if  it  extioguiehes  stimulus,  and 
leaves  the  inhabitants  contented  with  the  provision,  and  careless  and  indifferent  to  all 
further  exertion. 

We  learn,  from  the  report  of  Seth  P.  Beers,  Esq.,  the  commissioner  of  the  Connec- 
ticut school  fund,  mode  to  the  legislature  in  May,  1B39,  that  the  capital  of  the  state 
school  fund  amounted  in  April,  1S38,  to  S2,0S8,531 ;  and  the  number  of  cliildren  be- 
tween four  and  sixteen  years  of  age,  returned  to  the  comptroller  in  183B,  from  SLl 
school  societies,  was  83,977 ;  and  the  dividends  from  the  school  (and,  for  the  year  end- 
ing March,  1SS9,  was  8104,906,  being  11.25  to  each  child.  In  addition  to  this  annual 
distribution,  tliei«  was  soeiety  and  local  school  fundS'-town  deposit  fund — achool  soci- 
ety tax — district  tax — and  the  tax  on  parents  of  children  attending  school.  These 
inbordinaie  funds  are  slated  by  other  authority  to  amount  to  another  million  of  dollars, 
and  of  which  the  town  deposit  fund  has  a  capital  of  9764,670.  But  the  systoifi  of 
common  scbogls,  so  beautiful  in  theory,  wag  in  no  coireBpondent  degree  effluent  in 
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Massachusetts  had  not,  until  recently,  any  permanent  school 
fund,  yet  liberal  donations  were  made  for  the  aupport  of  gram- 


practice.  The  report  of  dio  Board  of  Comnusionen  of  Common  Schools,  ianituted 
in  leas,  and  made  10  the  legisUtnre  of  Conneclicoc  in  Msy,  1S39,  vu  accompanied 
b;  the  report  to  that  boani,  of  H«nr7  Baniard,  aecond  wcretaiy  to  ths  board,  coattua- 
ing  a  laborione  aM  Ihoroagh  examinatioa  of  the  condition  of  the  oommon  schools  ia 
ererj  part  of  the  state.  It  ia  a  bold  and  startling  docoment,  banded  on  the  most 
paini-taking  and  critical  Inquiry,  and  contains  a  minule,  accnrats,  comprehensive,  and 
inelmctire  exhibition  of  the  practical  condition  and  operatioD  of  the  common  school 
■jstem  of  edacalion. 

In  pointing  ont  the  defects  iA  the  organitation  and  administration  of  the  school  178- 
tem,  his  object  was  to  have  them  met  and  remoTed,  and  to  establish  a  hi^er  and  more 
vigorous  standard  in  the  edDcatlon  and  examination  of  teachers.  He  stated  that  the 
•cfaool  system  had  folleo  into  fteble  and  irrt^lar  action,  aod  a  wide-ipread  apnthj 
prevailed  in  regard  t«  the  condition  and  prospects  of  common  schooh ;  that  the  reli- 
ance on  the  pablic  funds  bad  led  to  the  almost  entire  abandonment  of  property  taxa- 
tion ;  that  private  schools,  si^ported  b;  men  of  property,  had  operated  moat  iojarionsly 
to  the  public  schools,  by'redacing  their  means,  diswiog  away  the  best  teachers  and  the 
best  paoonoge,  and  leading  to  the  abandonment  of  oil  interest  in  (bea  by  some  of  the 
most  inielligBnt  families ;  that  there  were  not  less  than  10,000  children  nnder  16  ia 
private  schools,  at  an  aggregate  expense  of  not  less  than  1200.000  for  tnition  alone, 
and  more  than  was  paid  for  teachers'  wages  in  all  the  public  schools  of  the  slate. 
This  alarming  fkct  was  conclnaiTe  evidence  of  the  low  condition  of  the  comntoa 
•diools,  and  tended  to  degrade  them  into  the  character  of  charity  schoola — that  thoM 
poientt  who  abandon  the  pattonage  of  common  schools,  avoid  tiierebyall  the  expense 
of  supporting  them  beyond  the  avails  of  the  public  money — tliat  the  distribution  of 
the  school  fnnd  dividends  bad  not  been  in  a  way  to  excite  local  exertion,  a«  was  the 
policy  in  the  states  of  New  York,  Ohio,  and  Pennsylvania — that  there  were  21 1  school 
■odeties,  and  1700  school  districts  in  the  state,  and  yet  in  10  of  the  largest  of  the 
•diool  societies,  not  above  13  penons  attend  to  die  election  of  school  officers,  thongfa 
these  sodeties  include  10,000  elccton,  who  voted  at  the  state  eleccbn — iliat  there  was 
■  DOn-attendance  of  the  proper  children  of  Ae  common  sdiools  to  17,000,  and  it  was 
a  fMghtfttl  fhct,  abowing  the  want  of  general  interest  in  those  institutions — that  in  the 
cities  and  populous  districts,  school  money  wu  drawn  on  nearly  twice  the  nnmber  of 
cbildRn  who  attended  tiie  public  schools — that  more  than  one  eigfadi  of  all  the  chit 
dren  are  sent  to  private  schools,  and  one  rixth  of  all  the  diildren  are  in  do  school, 
public  or  private— that  Ae  school  districts  were  injuriously  multiplied,  and  idtool- 
hoasea  gener^y  badly  built,  badly  anuoged,  and  badly  located ; — that  the  great  de- 
(tets  of  the  system,  and  the  inadequate  compensation  to  teachers,  and  tbeir  short  time 
of  employment  in  the  year,  and  the  forbidding  and  discouraging  drcunutances  against 
the  entrance  of  competent  leadieis  into  common  schools,  and  the  great  inducements 
to  enter  private  schools  and  academies,  especiallyto  female  teachm,  have  contributed 
to  this  degradation  of  common  schools.  He  proposed  tliat  one  half  of  the  dividends 
of  the  school  fund  should  bs  proportioned  to  the  amount  of  money  raised  by  the 
school  sodeties,  or  to  the  number  of  children,  and  thur  actual  attendance  for  any 
given  period.  He  further  proposed  that  tbe  expense  of  the  schools  should  be  made  to 
&1L  not  exclusively  upon  tiiose  who  send  their  children,  bnt  upon  the  property  of  the 
■chool  society  or  town ; — he  staled  Aat  the  great  itMlnimenlsdlty  to  the  prosperity  of 
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mar  achoola,  ordained  by  law  in  every  town  of  the  state  of  a 
certain  size  ;  and  common  schools  in  each  town  were  eupported 


the  commoD  school  system  ^a£  good  teachers,  and  (her  could  ^  procared  onlj'b^eda- 
catioD  for  the  Tei7  emplojment,  and  bj  higher  wages ; — he  arged  that  a  aeminaij  for 
reachers,  eipeclall;  for  females  with  a  model  school  annexed,  ought  to  be  endowed  by 
the  Blate  and  private  coDtribntione ;  and  he  pressed,  in  an  animatM  manner,  the  nc- 
cepsltj  of  the  esubliahment  of  normal  schools  for  the  education  of  teachers,  male  and 
female,  qualifled  lo  conduct  the  schools ;  and  he  held  one  the  example  of  the  cSbrts, 
not  onlj  in  PrnsBia,  Anatria,  BsTaria,  Holland,  France,  and  Scotland,  bnt  of  New 
York,  Massachusetts,  Ohio,  and  PeDnsrlTania,  as  well  worthj  of  imitation. 

The  above  report  was  so  impressive,  (hat  it  led,  in  1839,  to  further  legisladve  pro- 
Tisiona  "concerning  schools,"  and  in  the  annual  reports  of  the  commiaaioners  of  com- 
mon schools,  and  of  the  secretary  of  the  board,  in  May,  tS40,  it  appears  ibat  the  spiiit 
of  improvement  in  the  system  of  common  schools,  and  attention  to  their  support,  have 
been  sensibly  excited.  This  ia  enconraging  infbnuation ;  we  cannot  rely  entirely  on 
the  efficacy  of  compnlsoiy  legislation,  respecting  the  education  of  cbildren.  though  the 
voluntary  system,  if  left  to  itself,  will  not  be  sufficient,  and  will  absolutely  fail.  Com- 
mon school  estAbliabmenta  and  education  oiigb(  to  rest  in  part  upon  local  assesament, 
and  to  be  sostuned  and  enforced  by  law,  according  to  the  New  England  policy.  That 
which  coata  nothing,  is  lightly  esteemed,  and  people  generally  will  not  take  or  feel 
much  interest  in  the  welfare  of  common  sdioola,  imless  they  are  taxed  for  their  sup- 
port. The  essential  means  of  succeu  are  the  zealous  co-operation  of  parents,  with 
good  teachers,  well  educated  for  the  purpose,  and  with  good  booka.  The  object  of 
popular  education  should  be  to  improve,  not  only  the  intdlectnal  but  the  moral  condi- 
tion  of  the  children,  for  knowledge  without  practical  morality,  leads  to  evil.  The 
teachings  on  this  latter  aohject  should  rest  for  their  basis  on  the  Bible,  as  containing 
the  only  solid  foundation  of  religious  belief.  Since  the  laat  edition  of  these  commen- 
taries, I  have  examined  the  Connecticut  Common  School  Journal,  puhliahcd  under 
the  direction  of  the  board  of  commiasionera  of  common  schools,  at  Hartford,  betwoen 
1839  and  IMS,  in  fonr  volimieB ;  and  also  the  third  and  fourth  aimual  reports  of  the 
board  of  commissioners  of  common  schools  in  Connecticut ;  and  also  the  seTsral  re- 
ports of  Henry  Barnard,  Esq.,  secretary  of  the  board,  the  moat  able,  efficient,  and  best 
informed  officer  Uiat  conld,  perhaps,  be  engaged  in  the  service ;  aod  the  pamphlets 
from  the  same  source,  on  tdnxi-hiiiae  ardaUctun,  and  on  legal  pronision  respeding  Oie 
eduoation  and  tmpicigmmt  o/  chUdrtn  in  Jactoria,  ic.  They  contain  a  digest  of  Ihe 
fullest  and  most  valuohle  information  that  is  readily  to  be  obtained  on  the  subject  of 
common  schools,  both  in  Europe  and  the  United  States.  It  would  be  unsuitable,  in 
a  work  of  (bis  kind,  to  go  further  into  the  subject  than  I  have  already,  or  ondenske 
any  detail  oF  (hat  masa  of  information ;  and  I  can  only  refer  to  those  documenlB,  with 
the  highest  opinion  of  their  merit  and  value.' 


t  By  the  Revised  Statutes  of  Conn.  1849,  tic  T,  ch.  4,  sees.  21  and  13,  it  is  made  obliga- 
tory on  paTante,  jtc,  to  caiuo  their  children  to  be  inatrocted  "  hi  reading,  writing,  English 
grammar,  geography,  and  the  elements  of  arithmetic,"  and  to  tra  brought  up  to  some  hon- 
est calling;  and  In  case  of  their  neglect,  the  select  men  of  the  town,  with  the  advice  of  a 
justice  of  the  peace,  may  take  the  children  &om  their  pareota,  &e.,  and  bind  iheia  to  some 
proper  master.  By  section  31,  "  stubborn  children,  refusing  to  obey  their  parents  or  mas- 
tets,  may  be  committed,  by  jnstioes  of  the  peace,  on  oonplaint  and  due  inquiry,  to  the 
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by  a  town  tax,  required  by  law  to  be  raised.  In  1834,  provision 
was  made  by  law  for  a  permanent  Bchool  fund,  to  be  limited  to 
a  million  of  dollars,  (a)  Further  efibrta  were  made  by  law  in 
MassachusettB,  in  1837  and  1838,  to  elevate  the  stemdard  of 
common^BchooI  education,  by  the  establishment  of  a  board  of 
education,  and  tfae  gradual  formation  of  district-school  libra- 
ries. (6)  In  1842,  pecuniary  provision  was  made  in  Massachu- 
setts by  law,  for  three  years,  for  the  support  of  normal  schools, 
under  the  direction  of  the  board  of  education,  and  also  an 
appropriation  was  made  from  the  school  fund,  to  be  expended 
in  books  for  the  school-district  libraries.  Common  schools  are 
established  throughout  all  the  New  England  states,  and  they 
are  supported  by  a  town  tax,  together  with  some  auxiliary  legis- 
lative provisions  and  permanent  funds.  It  is  computed,  that  in 
the  six  New  Bngland  states,  there  are  not  less  than  half  a  mil- 
lion of  children  who  receive  elementary  instruction  yearly  in  the 
common  schools. 

The  legislature  of  New  Jersey,  by  statutes  in  1816, 1817, 1818, 
1819, 1831,  and  1828,  made  provision  for  the  establishment  and 


(a)  The  HasiachnMtU  laws  coiu:eroing  common  icbooli,  wen  Te-dige«t«d  in  1S26, 
aad  incorponiied  in  tb«  Bevbed  Statutes  in  1S3B.  In  1S36,  there  were  in  MsKsachu- 
aetCB,  9,517  school  diitricls,  end  4,370  male  and  female  tsachen ;  and  146,539  children, 
between  Toiir  and  aiueen  jears  of  age  attended  in  that  jear.  The  eommon  gchools 
irere  supported  by  a  tax  levied  bj  the  towni  and  cities  reapectivclj,  amoaniing  to 
t391,a93,  and  by  oelunlary  contributions,  to  $47,953.  The  iovms  had  also,  al!  of 
them,  their  sbare  of  the  (20,000  iatereet  of  the  ttale-teliooi  Jand.  And  in  addition  to 
all  this,  the  amoant  of  tuition  in  private  schools  and  academies  was  estimated  for  that 
year  at  t3S6,643,  and  the  number  of  tcholan  attending  those  latter  institutiong  ivas 
rated  at  2S,7S3.  Bigelow's  Abstract  for  1B36.  In  1839,  the  Ma^sachnsetts  school  fand 
amounted  to  $437,599. 

{b)  The  necessity  of  better  edocated  teachers,  and  of  a  more  thorough  moral  edu- 
cation, and  of  a  deeper  interest  being  taken  in  the  snccess  of  common  schools,  was 
eloquently  enforced  in  the  North  American  Review  for  October,  1838,  art.  1. 

home  of  correction  fbr  a  time  not  eioeeding  thirty  days."  Section  9S  provides  that  no 
child,  under  fifteen  yean,  ■hall  be  employed  to  labor  In  any  baeineas,  anlesa  he  shall 
have  attended  a*  competent  school  during  three  months  of  the  preceding  year. 

Then  la  a  similar  ptOTision  to  the  last  section,  in  lupplement  to  the  Rev.  Stat,  of  MassH- 
chluetta,  ch.  930, 1849. 

In  New  Hampahi™,  no  child,  under  flfteen  yean,  shall  be  employed  in  any  manufactur- 
ing estabUshmenl,  nnless  ha  shall  have  attended  some  competent  school  twelve  weeks  of 
the  preceding  yeari  if  under  twelve  years,  the  child  must  have  so  attended  school  sii 
montlu.    Laws  of  New  Hampshire,  1816,  ch.  623. 
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gradual  increase  of  a  fond  fot  the  support  of  free  schools ;  and 
in  1838,  they  organized  and  reduced  to  practice  the  system  of 
comiuoQ  schools.  The  tmsteea  of  the  school  fand,  (and  which, 
in  1835,  amounted  to  (344,000,)  were  directed  to  appropriate 
annually,  out  of  the  .income  of  that  fund,  $30,000  for  the  sup- 
port of  public  schools,  and  the  same  was  to  he  apportioned 
among  the  counties  and  towns  in  a  ratio  to  their  tax  list.  The 
school  committee  in  each  town  were  to  divide  the  same  into 
school  districts,  and  trusteee  for  the  several  districts  were  to  be 
chosen  to  carry  the  law  into  effect  The  money  for  each  school ' 
district  was  to  be  apportioned  in  the  ratio  of  the  number  of  chil- 
dren between  five  and  sixteen  years  of  age,  and  the  moneys 
might  be  appropriated  for  building,  renting,  and  repairing  schocd- 
looms,  purchasing  fuel,  furniture,  and  books,  and  paying  teach- 
ers. Each  towo  was  authorized,  at  its  annual  town  meeting,  to 
raise  by  tax  such  further  sum,  not  exceeding  twice  the  amount 
received  from  the  school  fund,  as  might  be  deemed  proper  for 
the  support  of  public  schools,  (a) 

This  is  a  feeble  system,  inasmuch  as  it  leaves  the  annuity  to 
be  appropriated  to  buildings,  fuel,  Scc^  which  the  school  districts 
or  town  should  supply  out  of  their  own  resources,  and  by  which 
the  compensation  to  competent  teachers  must  greatly  suffer; 
and  it  makes  no  provision  for  the  education  of  teachers,  and 
creates  no  compulsory  duty  upon  the  towns  to  raise,  by  taxa- 
tion, moneys  in  aid  of  the  school  fund,  but  leaves  the  schools 
to  rest  upon  this  provision,-  The  colony  law  of  East  New 
Jersey,  in  1693,  was  at  least  as  efficient,  when  it  authorized 
each  town  to  establish  and  levy  a  rate  for  the  maintenance  of 
a  schoolmaster.  These  defects  in  the  New  Jersey  system  are  . 
noticed  and  tuged  in  the  annual  report  of  the  trustees  for  1839. 
But  by  the  constitution  of  New  Jersey,  in  1844,  the  funds  for 
the  support  of  free  schools,  and  all  moneys  received  therefor 
shall  be  a  perpetual  fund,  and  the  legislature  is  forbidden  to 
divert  it  under  any  pretence. 

The  first  eminent  lawgiver  of  Pennsylvania  to<A  care  to  incor- 
porate with  the  frame  of  government  prepared  for  that  province 
in  1682,  the  important  truth,  "  that  men  of  wisdom  and  virtue 


(o)  Eltner'8  Digen,  «97-S0S. 
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were  requisite  to  preaerre  a  good  conatitation,  and  that  these 
qualities  did  not  descend  with  worldly  inheritance,  but  were  to 
be  carefully  propagated  by  a  virtuous  education  of  youth."  A 
law  was  passed  a  very  few  years  after  the  colonists  under  Wil- 
liam Penn  fiist  landed  upon  the  soil,  declaring  that "  instrnction 
in  good  and  commendable  learning  is  to  be  preferred  before 
wealth."  And  the  law  enjoined  it  as  a  duty  upon  the  several 
county  courts,  to  see  that  all  the  children  in  the  province  were 
instructed  in  reading  and  writing,  bo  that  they  might  be  able,  at 
least,  to  read  the  Scriptures ;  and  it  impdeed  a  penalty  of  ^£5 
upon  every  parent,  guardian,  or  overseer,  of  sufficient  estate  and 
ability,  for  every  child  not  thus  educated.  This  compulsory 
provision  was  afterwards  departed  from,  bat  how  it  happened 
we  cannot  now  ascertain,  (a)  The  present  conatitation  of  Penn- 
sylvania enjoins  it  upon  the  legislature  as  a  duty,  to  provide  by 
law  for  the  establishment  of  schools  throughout  the  state,  and 
in  such  manner  that  the  poor  may  be  taught  gratis.  In  1831, 
the  legislature  established  a  school  fund  witli  the  means  of  its 
progressive  enlargement,  and  the  intereet^  when  amounting  to 
$100,000  annually,  was  to  be  applied  to  the  support  of  com- 
mon schools.  In  1838,  there  were  about  230,000  children  in 
the  common  schools,  which  were  kept  open  about  seven  months 
in  the  year.  The  state  appropriation  for  schools  in  1829,  was 
(350,000,  and  a  like  sum  was  to  be  raised  by  taxes,  in  840 
school  districts.  (6) 

The  state  of  Ohio,  in  1825,  commenced  the  establishment  of 
a  system  of  free  schools,  and  lands  to  the  estimated  amount  of 
half  a  million  of  acres  had  been  previously  set  apart  for  that 
purpose,  (c)  In  1839,  tlie  Ohio  school  fund  amounted  to 
$1,434,175.     In  Maryland,  a  law  in  favor  of  primary  schools 


(a)  Wharton's  Diicoorse  befbre  the  Alnmni  of  the  nuiverti^  of  Pennajlvania, 
1836. 

(6)  8«e,  in  Pardon's  Digest,  289-300,  the  variong  Biatnta  proTisions  in  Pcnnavl- 
Tonia  for  the  general  gjslcm  of  common  schools,  and  for  the  common-school  fand, 
and  for  the  edacaCion  of  the  poor. 

(e)  Statute  Laws  of  Ohio,  1829,  1838.  Professor  Slows  was  employed  by  the 
IcgUt&tare  of  Ohio  to  visit  Europe,  and  examine  its  educational  institations,  and  bia 
report,  in  1839,  of  the  resolls  of  his  mission  lo  England,  Scotland,  Fraoce,  Prussia, 
and  several  states  of  Oennany,  is  very  instructiTe  and  excellent  on  the  subject  of 
common  and  normal  schools. 

18" 
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was  passed  id  1825,  and  the  fand  [wovided  for  that  purpose 
amotmted,  in  1831,  to  $142,663.  la  1796,  the  legislature  of 
Virginia  made  provision  for  the  establishment  and  support  of 
elementary  Bchools  for  all  children,  rich  and  poor,  and  a  similar 
plan  was  adopted  by  the  legislature  in  1816,  and  the  system  was 
enlarged  in  1820,  but  it  was  not  a  compulscffy  system,  though 
it  was  said  by  a  competent  judge  to  be,  in  1836,  in  a  course  of 
experiment  that  |H'oniised  success,  (a)  In  South  Carolina  there 
were,  in  1829,  dl3  free  schools,  and  $37,000  appropriated  to 
them,  (b)  In  the  states  of  Indiana,  Illinois,  Missouri,  Ken- 
tucky, Tenaessee,  Mississippi,  Louisiana,  Oeoi^ia,  aild 
*197  Alabama,  there  are  '  funds  either  provided,  or  in  prepa- 
ration, for  common  schools,  and  for  the  organization 
and  government  of  them  in  every  local  district.  In  Georgia, 
by  statute  in  1821,  half  a  millioD  of  dollars  were  appropriated 
BBa  B<^ool  fund,  one  half  for  the  support  of  free  schools,  and 
the  otiier  half  to  endow  county  academies.  In  1836,  one  third 
of  the  Borplue  fund  derived  from  the  United  States  was  added 
to  the  school  fond,  and  a  committee  was  appointed  by  the  legis- 
lature to  digest  and  report  a  plan  of  common-school  education, 
adapted  to  the  people  of  the  state.  The  former  system  bad 
been  extremely  imperfect  and  miserably  executed,  (c)  In  Ken- 
tucky, the  system  was  understood  to  be  prosperous,  and  in  1830 
tiiere  were  upwards  of  30,000  children  taught  in  the  common 
schools,  and  in  1839  the  annual  income  of  the  school  fund  was 
$50,000.  The  constitution  of  Tennessee,  in  1835,  declared  that 
tiie  common-school  fund,  and  all  property  appropriated  for  that 
object,  should  be  a  perpetual  fund,  never  to  be  diverted  to  any 
other  use  than  the  support  and  encouragement  of  common 
schools.  A  succession  of  statutes  have  created,  enlarged,  and 
nourished  the  common-school  fund  in  that  state,  (d)     So  the 


(a)  Dr.  Tncker,  in  hii  Life  of  JefferBon,  toI.  i. 

(6)  American  Joriat,  No.  4,  p.  3B3.  Jefferson's  WriUngg,  vol.  i.  89,  American 
Jurist,  So.  11. 

(e)  Prince's  Dig.  Sd  edit.  pp.  IS,  SG,  £7,  39.  For  the  varioiiE  and  gacceesive  stat- 
tilcs  making  prorisioD  and  establUtiing  funds  for  free  achooli  and  academies,  and  for 
literary  and  charitable  matitDtions  En  Georgia,  see  tlie  Codification  of  the  Statute  Law 
of  Qeorgia,  by  W.  A.  Hotchkiss,  1845,  tit.  3,  cb.  6,  7. 

id)  Statute  Lain  of  Teonessee,  edit,  1836,  pp.  168-179.    8«^  in  the  case  of  the 
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constiiotion  of  Michigan  of  1835,  enforced  the  duty  which  had 
been  parUy  anticipated  by  the  statute  of  April  18,  1833,  pro- 
viding for  the  laying  out  of  school  districts  in  each  town,  and 
the  assessment  of  taxes  for  the  erection  of  Bchool-houBes.  Bat 
the  act  was  no  further  compulsoiy,  and  yet  we  may  look  for 
effectual  support  and  sDccess  to  the  canse  of  popular  education 
io  that  state ;  for  the  university  of  Michigan  is  said,  by  the 
learned  and  elegant  historian  of  that  state,  (a)  to  be  founded 
on  a  wider  scale,  and  with  a  more  Ub«^  endowment,  than  any 
other  on  this  side  of  the  Atlantic. 

In  Indiana,  a  provisional  act,  relative  to  schools  in  the 
congressional  townships,  was  passed  in  1838,  and  'the  *198 
acts  of  1833  and  1835,  contained  provisions  for  the  ea- 
couragement  of  common  schools  and  county  semiaarieB.  (fr) 
The  capital  of  the  school  fund  was  stated  to  be,  in  1839,  two 
millions  of  dollars.  In  Mississippi,  by  a  series  of  statutes,  com- 
mon schools  in  each  town  of  the  state  are  directed  to  be  esteb- 
lished  by  the  trustees  of  school  lands,  reserved  in  each  township, 
and  the  trustees  are  chosen  by  the  resident  heads  of  fomilies  in 
each  township,  (c) 

From  this  brief  and  imperfect  review  of  some  of  the  most  im- 
portant stete  institutions  on  the  subject,  it.  would  appear  that 
the  establishment  of  permanent  school  funds,  and  the  zealous 
and  efficient  support  of  common  schools,  was  an  iocreasing  and 
favorite  policy  throughout  the  United  States,  and  special  pro- 
vision for  the  education  of  common  teachers  was  a  matter  of 
general  interest  and  attention,  (d) 


GoTemor,  Ac  v.  Mcf  wan,  S  Hamphiej'a  Teon.  B.  MI,  tlte  legislMive  effort  to  give 
aecaritj  to  the  commoo  school  fnnd. 

(a)  fliatory  of  Michigan,  by  Jams*  H.  Lanmair,  1839,  p.  S47. 

(b)  KcTiscd  SutateaorindiBlia,  18.^8,  pp.  S09,  546,  M7,  S58. 

(e)  LavB  of  MissiuippE,  edit.  IB39,  by  Aldcn  &  Voohoeun,  pp.  9TS-3BI. 

(d)  An  excellent  sDmmary  of  the  pnblic  proTiBJon  made  for  the  inpport  of  common 
EChoola  in  the  Doited  Statea,  and  one  full  in  details  of  the  existing  STnem  io  each 
state,  as  it  existed  in  1S34,  is  to  bs  found,  where  we  should  not  natoially  have  expecled 
to  find  it,  ia  the  appendix  to  Hr.  Crawford's  Report  on  the  Fenttentiaiiea  of  the  United 
States,  pnbli9h«l  in  London,  bj  order  of  goTemment,  during  the  jear  1833.  His  re- 
flectionB  upon  the  Tftlui  and  d^cts  of  the  syatem  iu  each  state  are  free  and  judidons. 
A  bill  for  the  general  education  of  the  poor,  by  the  establishment  of  common  schoohi, 
vaa  introduced  into  the  British  parliament,  ia  1S20,  by  Mr.  Brongbato,  and  it  ap- 
peared, Irom  the  eMimate  made  in  the  hoiue  of  commons,  that  a  large  proportion  <rf 
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*  199  •  The  laws  of  New  York  on  this  subject  require  a 
more  particular  consideration.  They  were  formerly  ex- 
ceedingly deficient,  and  there  was  no  legal  provision  for  the 
establishment  of  town  schools  for  the  common  education  of  chil- 
dren, except  the  very  unimportant  authority  given  to  the  over- 
seers of  the  poor,  and  two  justices,  to  bind  out  poor  children  aa 
apprentices,  according  to  their  degree  and  ability,  and  the  obli- 
gation imposed  upon  tbeii  mEisters  to  teach  them  to  read  and 
write.  But  since  the  year  1795,  a  more  liberal  and  enlightened 
spirit  has  adorned  its  domestic  annals,  and  from  that  era  we  date 
the  commencement  of  a  great  and  spirited  effort  on  the  part  of 
government  to  encourage  common  schools  throughout  the  state. 
The  annual  sum  of  50,000  dollars  was  appropriated  for  five 
years,  and  distributed  equally  among  the  several  towns,  for  the 
establishment  and  encouragement  of  schools,  for  teaching  chil-* 
dren  the  most  useful  and  necessary  branches  of  a  good  English 
education.     A  sum  equal  to  one  half  of  the  sum  granted  by  the 

the  childran  of  England  requiring  common  edncation,  were  withont  its  benefits.  Tba 
bill  was  not  acted  npon,  thoagh  aapportcd  with  his  cnstomitrj  zeal  and  abilitv  bj  tliat 
distinguished  statesman.  (Annnal  Register  for  13S0,  pari  1,  pp.  49-56.)  In  1S29,  it 
wn9  oatimated  that  there  was  not  Itaa  than  a  million  and  a  half  of  \he  children  of  Ilie 
hnmbler  classes  in  Eaglaifd  receiving  instmction  from  tbe  endowed  and  the  iiuendowed 
Bchools,  and  the  Sunday  schools.  Id  1833,  the  business  of  popular  education  was 
taken  up  in  the  BritiBh  parliament,  and  £20,000  voted  in  aid  of  it,  for  the  erection  of 
Bchool-hoasea ;  and  no  aid  was  to  be  afforded,  till  one  half  of  the  estimated  expense 
was  raised  by  private  eontributioo.  It  was  fonod  that  private  liberality  outstripped 
Ih&t  of  parlismcnt,  mid  38  new  Echool-houses  were  erected  within  the  year.  In  May, 
1835,  Lord  Broagham  pressed  again  upon  parliameiit  the  necessity  of  further  and 
more  adequate  provision  (or  common  schools,  and  be  considered  that  the  means  of 
elementary  instruction  wei«  gieatly  deficient.  He  introduced  resolntions,  declaring 
that  seminaries,  where  good  schoolmasicra  miglit  be  trained,  oqght  to  be  eaiablisbed, 
and  infant  schools  ought  to  be  encouraged;  yet  not  bo  as  to  relax  the  efforts  of  pn- 
vate  beneflcance,  or  to  discourage  the  poorer  classes  of  the  people  fWim  contributing 
to  the  costs  of  educating  their  own  children.  In  1B3T,  Lord  Brongham  introduced 
into  thohonse  of  lords  his  education  bill,  providing  for  ao  education  department  of  (he 
state,  having  the  general  superintendence  of  edncation.  England  was,  at  that  time,  in 
point  of  general  education,  far  behind  Germany.'  The  introduction  and  prosperoos 
establishment  of  common  schools,  by  the  Cliristian  missionaries,  in  the  South  Sea 
Islands,  and  especially  in  the  Sandwich  Islands,  within  the  last  few  years,  is  a  fact 
deeply  interesting.  The  rapid  traasformatlon  of  the  natives  of  those  islands  from 
being  savages  and  hoathcns,  in  1BS0,  to,  in  1830,  a  civilised  and  Christian  people,  is 
very  lemariiablc,  and  rcSects  honor,  not  only  on  the  mild  and  teachable  disposiUon  of 
the  natives,  but  also  on  the  diligence,  discretion,  fidelity,  and  zeal  with  which  the  mis- 
eiooariee  have  devoted  themselves  to  fulfil  the  purposes  of  their  mist. 
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state  to  each  town,  was  directed  to  be  raised  by  each  town  dar- 
iDg  the  same  period,  for  an  additional  aid  to  the  schools,  (a)  In 
1805,  a  permanent  fund  for  the  support  of  common  schools  "was 
first  provided,  (6)  and  it  was  enlarged  by  subsequent  legislative 
appropriations,  (c)  An  increasing  anxiety  for  the  growth,  se- 
curity, and  application  of  the  fund,  and  a  deep  sense  of 
its  'value  and  importance,  were  constantly  felt.  In  1811,  '200 
the  legislature  (d)  tDok  measures  for  a  preparation  and 
digest  of  a  system  for  the  organization  and  establishment  of 
common  schools,  and  the  distribution  of  the  interest  of  the 
school  fund.  Ip  1813  (e)  the  present  system  was  established, 
under  the  direction  of  an  officer  known  as  the  anperintendent  of 
common  schools.  The  interest  of  the  school  fund  was  directed 
to  be  annually  distributed  among  the  several  towns  in  a  ratio  to 
their  population,  provided  the  towns  should  raise  a  sum  equal 
to  their  proportion,  by  a  tax  upon  themselveB.  Each  town  was 
directed  to  be  divided  into  school  districts,  and  town  commis- 
sioners and  school  inspectors  were  directed  to  be  chosen,  and 
the  children  who  had  access  to  these  schools  were  to  be  between 
the  ages  of  five  and  fifteen  years. 

This  system,  thus  established,  has  prospered  to  a  surprising 
degree.  In  1831  the  fund  distributed  was  98b,000,  in  addition 
to  a  like'  sum,  which  was  raised  by  taxation,  in  the  several  school 
districts,  and  applied  in  the  same  way,  and  the  secretary  of  state 
was  declared  to  be  ex  officio  superintendent  of  common  schools. 
In  1823  there  were  7,383  school  districts,  and  consequently  as 
many  common  schools;  and  upwards  of  400,000  children,  or 
more  than  one  fourth  of  the  entire  population  of  the  state,  were 
instructed  in  these  common  schools.  The  sum  of  $182,000  and 
upwards  was  expended  in  that  year  from  the  permanent  school 
fund,  and  the  moneys  raised  by  town  taxes  for  that  purpose  in 
the  support  of  common  schools.  The  general  and  local  fund, 
acGcnding  to  the  report  of  the  superintendent  of  common  schools 


(a)  Act  of  9th  April,  1 795,  ch.  75,  entitled  "  An  Aot  tot  die  Eocoungement  ot 

Schools."  • 

(£)  Act  of  April  ad,  ISDS,  ch.  66. 
(c)  Act  of  March  ISth,  1807,  eh.  3S, 
(if)  Act  of  April  9th,  ISn.ch.  24S,  sec.  54. 
(e)  Act  of  Jane  19th,  leiS,  ch.  Ui. 
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of  the  8th  of  January,  1824,  amounted  to  $1,637,000 ;  and  it 
ha9  BUice  been  in  a  comse  of  progressive  enlargement. 

According  to  the  annual  report  of  the  superintendent  of  com- 
mon schools,  made  in  January,  1831,  there  were  in  the  state 
9,063  district  schools,  in  which  were  taught,  during  the  year 

1830,  499,429  children  hetween  five  and  sijtteen  yeaia 
*201    *of  age  ;  and  the  general  average  of  inetmctton  was  for 

the  period  of  eight  months.  The  sum  appropriated 
among  the  common  schools,  in  the  year  1830,  was  $239,713, 
of  which  $100,000  was  derived  from  the  atate  treasury,  and 
the  residue  was  raised  firom  taxes  upon  the  towns,  and  &om 
local  funds. 

The  instruction  is  prohably  very  scanty  in  many  of  the 
schools,  from  the  want  of  school-books  and  good  teachers ;  but 
the  elements  of  knowledge  are  taught,  and  the  foundationa  of 
learning  are  laid,  (a)     The   school-fund  is  solid  and  durable ; 


(a)  On  the  1st  of  Janoaiy,  1S35,  there  irera  10,13^  icbool  dUtricta  in  the  suie,  and 
!Ml,40l  children  between  the  Hge«  of  five  and  sixteen  were  taught,  in  1831,  in  the 
common  achooU.  The  Bam  of  $732,059  (with  the  excep^on  of  a  few  tbonsand  dol- 
lars expended  in  the  titj  of  New  Yoi^  npon  school-honaes)  waa  paid,  in  1S34,  to 
teachen  for  their  wages ;  and,  of  that  gam,  $313,181  waa  distributed  to  the  rommou 
Bchoola  from  jfnblic  funds,  and  the  residae  was  contributed  1^  the  inhnbinats.  The 
surplus  mcaae  of  Che  literature  fund  is  directed  bj  law  to  be  distributed  by  the 
regecu  of  the  university  among  the  incorporated  academies  nnder  their  core,  (of 
which  there  were,  iu  1833,  67,  with  5,506  students,)  for  the  ednca^on  of  common- 
echool  teachers.  It  was  computed  that  33,000  wonld  be  Hontially  applied  for  that  ob- 
ject. In  1845,  the  capital  of  the  school  fand  was  52,646,453.  The  revenue  discribnied 
was  S3T5,O00,  and  with  a  like  sum  raised  by  taxation,  amounted  to  $550,000.  The 
number  of  organized  schools  was  11,018.  Nnmber  of  children  between  the  age  of  5 
and  1«,  was  690,914.  The  capital  of  the  literature  fund  was,  in  1839,  9338,164,  yieldr 
ing  a  reveuue  of  $48,109,  and  placed  at  the  disposal  of  the  regents  of  the  uuiTersitj, 
to  pay  tutors  in  tbe  academiCB,  and  for  instructing  teachers  of  common  schools. 

It  is  computed  that  the  state  employs,  annually,  10,000  common-school  teachers ; 
and  the  legislacnre,  in  1835,  made  provisions  to  facilitate  the  edncation  of  common- 
school-teachers,  in  the  eelabtishment  of  echool-disnict  libraries,  and  furnishing  each 
school  with  the  report  of  the  regeol*  of  tbe  tmiversity,  on  the  education  of  the  teach- 
ers.   Laws  of  New  York,  1 835,  ch.  34  and  BO. 

In  1838  great  improTemenes  were  made  by  Kew  York  in  the  enlai^ment  and  effi- 
ciency of  the  system  of  popular  education.  The  governor,  iu  his  annual  message  to 
the  legislature,  recommended  the  subject  to  tfeir  consideration  in  a  forcible  and  eu- 
lightened  manner ;  and  (he  report  of  a  committee  of  the  hooso  of  assembly  contained 
t,  liberal  and  comprehensive  plan  of  improvement,  which  was  carried  essentially  into 
«S<xt  by  the  act  of  April  17tb,  1838,  cb.  337.  It  directed  (hat  the  share  of  the  stalo 
in  the  surplus  reveaue  of  tbe  tJnited  States,  noder  the  act  of  congress  of  June  SSd, 
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and  it  is  placed  onder  the  guaranty  of  the  constitution,  which 
declares,  (a)  that  "  the  proceeds  of  all  lands  belonging  to  this 

ISSe,  aboald  be  wbolly  applied  to  tbe  pnrpoBes  of  edocatioi].  $110,000  thereof  were 
to  be  antmall;  distributed  to  tlie  gupport  of  coioinoQ  schools,  bat  apon  the  condition 
that,  to  entitle  the  general  scliool  diatricta  to  their  share  of  the  coiuidod- school  fund, 
and  of  tbe  eurpliu  fund  coming  froia  the  United  States,  each  echool  district  was  to 
maintain  a  school  taught  by  a-qualiEed  teacher  for  four  months  in  each  jear.  The 
farther  anm  of  S!>5,000  was  to  be  appropriated  bj  tbe  traicees  of  the  school  districts 
for  three  years  {and  nhich  was  enlarged  by  tbe  act  of  1839,  ch.  177,  to  five  years,)  for 
the  purpose  of  a  district  library,  and  after  that  time,  either  for  a  library  or  for  the  pay- 
ment of  teacheis'  wages,  in  the  discretiou  of  the  school  districts.  Five  thousand  dol- 
lars were  also  appropriated  for  &re  years,  and  antil  otherwise  directed  by  law,  to 
Geneva  College;  and  the  like  sum  for  tbe  like  period  to  the  University  in  New  York, 
for  tbe  payment  of  profes&ors  oud  teachers.;  and  $3,000  (or  the  like  period  and  pnr- 
pose  to  Hamilton  College ;  and  the  further  sum  of  t28,0O0  of  the  like  surplus  to  tbe 
literatore  fand,  and  which,  with  tbe  912,000  of  ttie  then  existing  literature  fund,  was 
directed  to  be  annnally  distribated  by  the  regents  among  the  academies  and  incorpotaied 
schools,  subject  to  their  visitation ;  hue  the  latter  gtant  was  upon  the  conditiou  that  a 
suitable  building  for  each  academy  was  erected  and  finished,  and  a  snitable  library  and 
philosophical  apparatns  famished,  and  a  proper  preceptor  employed,  and  the  whole  to 
be  of  the  value  of  at  least  (2,500 ;  and  it  was  further  provided,  that  every  academy  so 
receiving  a  sum  equal  to  t700  a  year,  should  mainl^nadepartment  for  tbe  instruction 
of  common-school  teachers.  The  residue  of  the  income  was  to  be  annnally  added  to 
the  capital  of  tbecoDunon-BcbDolfund,  and  duly  iDveeied.  In  1S39,  further  provision 
was  mode,  that  whenever  the  supervisors  of  any  county  sbonld  otnit  in  any  year  to 
laiie  by  tax  a  sum  equal  to  that  apportioned  to  the  towns  of  the  county  under  the. 
coaunoD4chool  system,  by  the  superictendoat  of  common  schools,  tbe  school  moueys 
appropriated  for  such  connty  shonid  be  withheld,  or  so  much  of  that  proportion  as  the 
coaniy  should  not  raise.  The  snperintendent  was  to  appoint  visitors  for  the  common 
•choohi  of  the  counties,  and  at  the  request  of  the  trustees  to  select  the  library,  and  pro- 
vision was  made  for  tbe  use  and  preservation  of  the  books  of  school-district  libraries- 
Act  of  AprU  ISib,  1889,  ch.  177,  and  Uay  3d,  1839,  ch.  330.  These  wise  and  en- 
Ughtencd  provisions  do  great  honor  to  the  educational  policy  of  New  York.  A  plan 
of  local  supervision,  Ihrongh  the  agency  of  cona^  and  town  superintendents,  has  been 
fbnnd  most  efficient  towards  the  success  of  tbe  common  school-system.  In  1839,  more 
than  100,000  volumes  of  usefol  books  vrere  disseminated  through  the  10,000  school 
districts  in  New  York.  In  the  governor's  message  to  the  legislature  of  New  York,  in 
January,  18iS,  it  was  stated  that  tbe  productive  capital  of  the  common- school  fund 
was  S3,036,6S5 ;  and  that  there  were  10,886  school  districts  and  libraries,  with  an  ag- 
gr^ate  amount  of  630,000  volumea ;  and  that  the  whole  capital  permanently  invested 
for  the  support  of  education,  including  the  literary  and  commoa-school  fund,  tbe  en- 
dowmenta  of  colleges  and  the  value  of  school  edifices,  was  ten  and  a  half  millions  of 
dollars.  But  facts  are  not  quite  in  accordance  with  the  splendid  vision,  on  paper,  of 
the  New  York  common-school  system.  In  the  report  of  Hr.  Young,  the  secretary  of 
state.  In  January,  1843,  (and  he  is,  erolRdb,  superintendent  of  common  schools,)  he  is 
of  opiuion  that  tbe  school  districts  have  been  needlessly  multipLed  and  divided — that 
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gtate,  except  such  parts  thereof  aa  may  be  reserved  or  appropri- 
ated to  public  use,  which  shall  thereafter  be  sold  or  disposed  o^ 
together  with  the  fund  deoominated  the  common-school  fund, 
shall  be  and  remain  a  perpetual  fund,  the  interest  of  which  shall 
be  inviolably  appropriated  and  applied  to  the  suppixl;  of  com- 
mon schools  throughout  thia  state." 

Such  provisions  for  the  universal  diffusion  of  common  and 
useful  instruction  may  be  contemplated  with  pride  and  cheering 
anticipations.  But  the  splendid  proviaiona  which  have  been 
made  in  aome  of  the  states,  and  especially  in  Connecticut  and 
New  York,  for  the  support  of  common  schools,  ought  not  to 
relax  the  efforts  of  parents  and  guardians,  and  of  the  commu- 
nity at  large,  to  encourage  and  siist^n  a  more  thorough  and 
elevated  system  of  education.  They  ought  Dot  to  remain  con- 
tented with  the  means  the  state  fund  affords,  of  instruction 
without  taxation  and  without  expense.  The  true  province  of  a 
school  fond  is  not  to  supersede,  but  to  encourage  and  stimnlate 
the  proper  efftnrte  of  parents  and  town  authorities,  in  sastaining 


more  than  one  half  of  the  children  reaiding  in  the  lehool  diitrictt  were  iiregnlai  and 
uncertain  anendanti — that  it  wai  bad  policj  (o  diBtdbule  the  proceeds  of  the  icbool 
fund  in  proportion  (o  the  namber  of  diildren  retidiitg  witMo  each  diitrict  limit*,  in- 
stead of  making  the  diatribntion  according  ic  the  time  the  children  are  in  aetual  attend- 
aace— ihat  of  the  7^4  school-hotiaee  ander  the  Bjslem,  only  4,000  were  in  good  repair, 
and  the  reat  nofit  for  [ue.  The  legisiatare  ofNew  York,  by  the  act  of  Ma;,  ISM,  ch. 
311,  established  »  Dorm»l  tcboot  in  tfae  connt;  of  Albany,  "for  the  iosdiiction  and 
practice  of  teacbert  of  common  schools  in  the  science  of  ednealion,  and  in  the  art  of 
taacbing,"  and  tlO.OOO  were  to  be  ttnnnall/  appropriated  for  that  purpose.  And  in 
the  New  York  Bensed  Statulee,  loL  L  3d  edition,  ander  the  head  of  "  public  inttrae- 
tion,"  there  is  a  well.digeBted  code  in  detail  of  the  establishment,  organiiMion,  gorem- 
ment,  powers,  and  fnnd*  of  the  colleges,  academies,  select  schoola,  nonnal  schools, 
common  schools,  sdiool  districts,  and  libraries,  which  have  from  time  to  time  been 
wisely  and  liberally  prorided  and  endowed;  sod  for  this  system  at  large,  I  most  refer 
to  the  statates,  without  going  into  farther  parttculars. 

Bnt  the  Bevised  ConsUtution  of  New  York,  in  IS4S,  orL  9,  has  made  some  mato- 
rial  alteration  in  the  distribatioD  of  public  moneys  for  education.  It  declaiei  that 
the  capital  of  the  common^chool  fund,  the  capital  of  the  literatnie  firnd,  and  the 
capital  of  the  United  Stales  depout  fnnd,  shall  be  preserved  inviolate,  and  that  the 
revenues  of  the  conunon^ebool  fund  shall  be  applied  to  the  support  of  common 
adiools ;  the  revenues  of  the  literature  fnnd  shall  be  applied  to  the  support  of  acade- 
mies, and  the  sum  of  tS5,000  of  the  revenues  of  the  United  States  deposit  fund  shall 
each  year  be  appropriated  to  and  make  part  of  the  capital  of  the  common-school  fund. 
These  constitotioaal  provisions  seem  to  have  drawn  unwisely  ail  legislative  support 
from  college*,  normal  schools,  and  district  librarie*. 
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and  perfecting  the  system  of  common-school  education.  Indi- 
vidnals  ought  to  cooperate  with  the  public  authorities,  and  a 
wise  and  patriotic  legislature  cannot  ceaae  to  patronize  and  en- 
dow academies  and  colleges,  and  render  the  elements  of  science 
and  the  higher  branches  of  education  accessible  in  every  state. 
Without  a  large  portion  amongst  us,  of  men  of  superior 
•edacation,  who  can  teach  the  teachers  of  common  '203 
schools,  we  cannot  expect  that  the  great  duties  apper- 
taining to  public  trusts  will  continued  be  discharged  with  the 
requisite  skill,  ability,  and  integrity.  It  is  not  common  schools 
alone ;  (for  they  must,  of  necessity,  be  confined  to  very  humble 
teaching ;)  it  is  the  higher  schools,  academies,  and  colleges,  that 
mast  educate  those  accomplished  men,  who  are  fit  to  lead  the 
public  councils,  and  be  intrusted  with  the  guardianship  of  onr 
laws  and  liberties,  and  who  can  elevate  the  character  of  the 
nation,  (a) 

The  remaining  branch  of  parental  duty  consists  in  making 
competent  provision,  according  to  the  condition  and  circum- 
stances  of  the  father,  for  the  future  welfare  and  settlement  of 
the  child ;  but  this  duty  is  not  susceptible  of  municipal  regula- 
tions, and  it  is  usually  left  to  the  dictates  of  reason  and  natural 
afiection.  Our  laws  have  not  interfered  on  this  point,  and  have 
left  every  man  to  dispose  of  his  property  as  he  pleases,  and  to 
point  out  in  his  discretion  the  path  his  children  ought  to  pursue. 
The  writers  on  general  law  allow  that  parents  may  dispose  of 
their  property  as  they  please,  after  providing  for  the  nec- 
essary maintenance  of  their  infant  '  children  and  those  '203 
adults  who   are   not   of    ability   to    provide   for  them- 


(a)  President  Hamphrey  justly  remarks,  that  it  iras  a  great  oversight  vlien  the 
CoDncctiimt  sehoot  fand  of  two  millions  of  dollars  was  established,  that  the  scodc- 
mita  were  not  hronght  in  for  a  share  of  tho  income ;  and  Chat  it  is  a  wise  provision 
in  the  school  laws  of  New  York,  which  empowi^rs  the  regents  of  the  iiDiversit]'  to 
belp  the  acadetaies  of  that  stale.  Mr.  Yoang,  of  Nova  Scotia,  ua  Coloaial  Liccra- 
tare.  Science,  and  Education,  toI.  i.  p.  £46,  says  the  perfect  and  modem  system  of 
edacation  onght  to  consist  of— 1.  Infant  schools  for  the  training  of  children ;  S.  Nor- 
mal schools  for  the  education  of  teacfaersj  3.  Common  schools;  4.  Academies;  b. 
Useful  knowledge  institutions;  6.  Itinerating  libraries;  7.  Colleges  for  the  higher 
branches  of  learning  and  science.  Again,  he  says,  education  ought  to  be  condncied 
nnder  the  superintendence  of  the  government,  and  regnlated  by  law,  and  supported 
b;  IcgislatiTe  funds  or  local  taxation,  and  the  funds  made  permanent,  certain,  and 
compulsive. 

▼OL.  U.  19 
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selves,  (a)  A  father  may,  at  his  death,  devise  all  his  estate  to 
strangers,  and  leave  his  children  upon  the  parish,  and  the  public 
can  have  no  remedy  by  way  of  indemnity  against  the  executor. 
"  I  am  surprised,"  said  Lord  Alvanley,(A)  "  that  this  should  be  the 
law  of  any  couDtry,  but  I  am  afraid  it  is  the  law  of  England." 

II.  Of  the  rights  of  parents. 

The  tights  of  parents  result  from  their  duties.  As  they  are 
bound  to  maintain  and  educate  their  children,  the  law  has  given 
them  a  right  to  such  authority;  and  in  the  support  of  that 
authority,  a  right  to  the  exercise  of  such  discipline  as  may  be 
requisite  for  the  discharge  of  their  sacred  trnst.(c)  This  is  the 
true  foundation  of  parental  power;  and  yet  the  ancients  gener- 
ally carried  the  power  of  the  parent  to  a  most  atrociooe  extelit 
over  the  person  and  liberty  of  the  child.  The  Persians,  Egyp- 
tians, Greeks,  Gauls,  and  Komans,  tolerated  infanticide,  and 
allowed  to  fathers  a  very  absolute  dominion  over  their  ofT- 
spring;  but  the  Romans,  according  to  Justinian,  exceeded  all 
other  people,  and  the  liberty  and  lives  of  the  children  were 
placed  within  the  power  of  the  father  [d]    It  was  not,  howevei, 

(a)  Pair.  Droit  de  b  NHttin,  lib.  4,  ch.  II,  sec,  T. 
.    (t>]  b  Veeej,  414.    See  infra,  p.  32T,  and  vol.  1v,  pp.  M3,  503,  as  to  the  provigion 
made  bj  the  Uwb  of  ancient  AUiens  and  Rome  for  children,  out  of  the  estaioa  of 
their  parents. 

(c)  In  the  ca«e  of  the  Commonweolih  v.  ArmBlronf;,  ia  th«  BesBion  of  the  peace  for 
Ljcoming  caDnt7,  Fenniylvania,  in  IB42,  Mr.  Justice  Lawia.  the  president  judge, 
decided,  after  a  learned  examination  of  the  snbjecc,  that  a  minister  of  the  gospel  had 
□0  right,  contrarj  to  the  express  commands  of  the  father,  to  receive  an  infant  dangb- 
ter,  under  the  immediate  gaardianshjp  of  the  hther,  from  the  church  to  which  ihe 
father  belonged,  and  in  nbicb  tlie  child  was  baptized  and  inatmcted,  ejid  initiate  it, 
by  baptism,  into  another  church  of  a  diSerent  denomination.  It  was  held  to  be  the 
nght  end  the  dutj  of  the  father,  uot  only  to  maintain  his  infant  children,  but  to 
instruct  their  minds  in  moral  and  religious  principles,  and  to  regulale  their  consdeaces 
by  a  course  of  education  and  discipline.  All  interference  witli  the  parental  power 
and  duty,  except  by  the  courts  of  justice,  when  that  power  is  abased,  is  injurious  to 
domestic  subordination,  and  to  the  public  peace,  morals,  and  security.  Parents,  says 
a  distinguished  jurist  on  natural  law,  have  the  right  by  the  law  of  natnre,  to  direct 
(he  actions  of  their  children,  as  being  a  power  necessary  Co  their  proper  edncation. 
It  is  the  will  of  Qod,  therefore,  tliat  parents  should  have  and  exercise  that  power. 
Nay,  he  obserres,  parents  hare  the  right  Co  direct  their  children  to  embrace  the  religion 
which  they  themselves  approve.  (Hcineccins's  Elem.  Jur.  Nat.  et  Gentium,  b.  3, 
ch.  3,  sec,  52,  55.) 

((f)  Inst.  1,  9.  De  Pniria  Potestnce.  Law  of  the  Twelve  Tables.  See  vol.  i. 
p,  B24,  noCe.  Taylor's  Elemenla  of  the  Civil  Law,  pp,  395,  397,  408.  Voyage  da 
Anacharsis  en  Grece,  lom.  iii.  ch.  !S.    Csmot  do  Bel.  Gat.  lib.  H,  ch.  18.     St.  John's 
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on  absolute  'license  of  power  among  the  Romans,  to  *204 
be  executed  in  a  wanton  and  arbitrary  manner.  It  was 
a  regular  domestic  jnrisdietion,  thoogh  in  many  instances  this 
parental  power  was  exercised  withoat  the  forms  ofjnatice.  The 
power  of  the  father  over  the  life  of  his  child  was  weakened 
greatly  in  public  opinion  by  the  time  of  Augustus,  nndei  the 
silent  operation  of  refined  manners  and  cultivated  morals.  It 
was, looked  npon  as  obsolete  when  the  Pandects  were  com- 
piled, (a)  Bynkerahoek  was  of  opinion  that  the  power  ceased 
under  the  Emperor  Hadrian,  for  he  banished  a  father  for  killing 
his  BOD,  The  Emperor  Constantine  made  the  crime  capital  as 
to  adult  children.  In  the  age  of  Tacitus  the  exposing  of  infants 
was  unlawful,  but  merely  holding  it  to  be  unlawfiil,  was'  not 
sufficient.  (6)  When  the  crime  of  exposing  and  killing  infants 
was  made  capital,  under  VaJentinian  and  Valens,  then  the 
practice  was  finally  exterminated,  (c)  and  the  paternal  power 
reduced  to  the  standard  of  reason  and  of  out  own  municipal 
law,  whicb.admits  only  the  jus  domestic^  emendationis,  or  right 
of  inflicting  moderate  correction,  under  the  exercise  of  a 
sound  discretion,  (rf)  In  every  'thing  that  related  to  the  *205 
domestic  connections,  the  English  common  law  has  an 


BuiOT7  of  the  Manaen  and  Cniioma  of  Andent  Oreece,  vol.  I.  pp.  ISO-ISS.  In- 
fimticide  wag  the  horrible  and  (Inhborn  vice  of  slmost  all  antiqnitj.  Gibbon's  Dii- 
tory,  vol.  viii.  pp.  SS-ftT.  Noodt  da  Fnrtua  Expositione  et  Nt>c«  apnd  TCteres ;  which 
ii  conndered  to  be  a  ringalar  work  of  ^reat  nccnracy  on  tbis  anbject,  Sallost  men- 
tiwia  the  extreme  exerclsa  of  the  parental  power  at  Borne,  as  a  thing  of  course,  and 
wUhoQi  BDy  obterrUion.  In  hie  erat  Fnlvina  Beoalorii  flllm,  retractum  ex  itinera 
parens  aeoui  JussiL    Sa).  Bel.  Cat.  ch.  39. 

(a)  Liceateoi  exheredare,  rjnoa  oecidere  licebat.     Dig.  29,  2,  II. 

{b)  Namemm  liberomm  fldre,  ant  qaemqaam  ex  abatis  nccare,  flagitium  habetnr, 
pluqae  ibi  boni  morce  v^nt,  qnam  alibi  boniB  leges.     Tnc.  de  Mor.  Qer.  cb.  19. 

(c)  Dr.  Taylor,  in  hi^lementa  of  the  Civil  Law,  pp.  403-408,  gives  a  concisa 
history  of  the  progress  of  tiie  Homan  jurisprndencc,  in  its  efforts  lo  destroy  this  mon- 
Btiona  power  of  the  parent ;  bat  Bynkcrshoek  has  composed  a  regular  treBtise,  with 
ia6nite  learning,  on  this  subject.  It  is  entitled,  Opascalnm  de  jure  Decidendi,  Ten- 
d«ndi,  et  exponendi  liboroa  apnd  veierea  Romanos.  Opera,  torn.  i.  p.  346 ;  and  it  led 
bim  into  some  controTeray  with  bis  predecessor,  the  learned  Noodt,  on  the  doabtfhl 
poiott  abd  racondiu  learning  attached  to  that  discnssion.  Heineccios,  in  his  Syn* 
tagma  Antiq.  Bom.  Jar.  lib.  I,  tit.  9,  Opera,  toio.  iv.,  has  also  given  the  history  of 
the  Bomail  joriapmdeDce,  &om  Bomolns  to  Justinian,  relative  to  this  tremendous 
power  of  the  father,  and  which,  he  says,  was  justly  termed,  by  the  Roman  aothota, 
patria  mi^ttla*. 

(rf)  1  Hawk.  P.  C.  b.  I,  ch.  60,  see,  33. 
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andoubted  anperiority  over  the  Roman.  Under  the  latter,  the 
paternal  power  continued  daring  the  son's  life,  and  did  not 
cease  even  on  his  arriving  at  the  greatest  honors.  The  son 
could  not  sue  without  his  father's  consent,  or  marry  without  bis 
consent;  and  whatever  he  acquired,  he  acquired  for  the  father's 
advantage ;  and  in  respect  to  the  father,  the  eon  was  considered 
rather  in  the  light  of  property,  than  a  rational  being.  Such  a 
code  of  law  was  barbarous  and  unfit  for  a  free  and  civilized 
people;  and  Justinian  himself  pronounced  it  inhuman,  and 
mitigated  its  rigor  so  far  as  to  secnre  to  the  eon  the  property 
he  acquired  by  any  other  means  than  by  his  father;  and  yet 
even  as  to  all  acquisitions  of  the  son,  the  father  was  still  enti- 
tled to  the  use.  (a) 

The  father  (and  on  his  death,  the  mother)  is  generally  entitled 
to  the  custody  of  the  infant  children,  inasmuch  aa  they  are 
their  natural  protectors,  for  maintenance  and  education,  (b) 


{a)  Inet.  !,  E>,  I.  If  «D  infant  eon  mBrriw  agkinat  tlie  will  oT  hii  father,  this  does 
not  cmancipaie  him,  and  the  father  may  ane  for  and  recorer  his  wagea,  or  valna  of  his 
servicee     White  v.  Henry,  Law  Rapottar  for  July,  1&16,  (No.  9,  p.  116.) 

{b]  The  fBther  i>  entitled  to  the  cnatodj  of  hie  legitimate  children,  to  the  exclaiion 
of  (heir  mother,  Choogh  they  be  tritliia  the  age  of  narture.   Rex  v,  GreenhiU,  6  Nerilte 
&  Manning,  !U.    4  Adolp.  &  Gliia,  634,  8.  C.    If  the  child  be  brotigbt  up  od  habtaa 
carpal  and  he  of  an  age  to  exercise  a  choice,  the  conrl  will  leare  him  to  elect  where  he 
will  go.    If  not,  he  goes  to  the  father,  unlesa  he  had  abused  the  right  to  llie  coModj  of 
bis  child,  or  there  be  an  appiehension  of  cruel^,  or  some  exhibition  of  grou  profli- 
gacy, or  want  of  ability  to  provide  for  his  children.     The  People  tx  rdm.  Nickenoo, 
19  Wendell,  16.    Bat  if  the  panmta  live  in  a  state  of  separation,  witbont  being  di- 
Torccd,  and  without  the  fault  of  the  wife,  the  courts  niaji,  on  the  application  of  the 
mother,  award  the  custody  of  the  child  to  the  mother,  according  to  (he  provision  of 
the  New  York  B.  S.'rol.  ii.  p.  148,  sees.  I,  3.    So  in  EngUnd,  by  the  statute  of  3  and 
3  Vict.  c.  54,  if  the  cbild  be  within  leven  years,  (he  lord  chancellor  or  master  of  the 
rolls  may,  upon  the  mother's  petition,  malte  an  order  on  the  father  or  lestKraentary 
guardian  to  doliver  it  into  her  custody.     In  the  case  of  Fonir  d.  Alston,  6  Howard's 
I  Miss.  B.  406,  (he  juriadintion  of  the  courM  over  the  disposition  of  miuore  brought  be-\ 
jfore  them  upon  htibna airpia,  was  very  elaborately  discussed,  and  ic  was  held,  that  the    I 
I  court  wag  not  bound  to  restore  to  a  teeiainentaty  guardian  a  child  forcibly  taken.frocn     I 
'  him  and  placed  with  the  mother,  though  the  guardian  bad  not  abused  hii  trust,  and    j 
was  not  incompetent  to  discharge  it.    The  court,  consulting  the  interests  and  indiuB- 
tions  of  the  child,  allowed  it  to  remain  with  the  mother.    See  tnpra,  pp.  194,  I9&.1 


1  It  was  the  object  of  the  statute  !  &  3  Vict,  c,  G4,  amending  the  law  relating  to  the 
custody  of  infanis,  to  enable  married  women,  who  were  ill-treated  by  their  haabaade,  lo 
assert  their  rigbta,  without  being  restrained  by  the  (wr  of  separation  (rom  their  children. 


.dr,yGoogIe 


LEO.    XXIX,]  OF   THE    RrGHTS    OP   PERSONS.  221 

But  the  courts  of  justice  may,  in  their  sound  discretion,  and 
when  the  morals,  or  safety,  or  interests, of  the  children  strongly 
lequiie  it,  withdraw  the  infants  from  the  custody  of  the  father 
oc  mother,  and  place  the  care  and  custody  of  them  elBewhere.  (a) 
The  parent,  or  one  in  loco  parentis  may,  under  certain  circum- 
stances, maintain  an  action  for  the  seduction  of  his  daughter, 
though  if  she  be  actually  in  the  eerrice  or  apprenticeship  of  an- 
other, he  cannot  maintain  the  action,  unless  the  wrong  be  done 
under  color  of  a  contract.(ft)'     80  the  power  allowed  by  law  to 


{a)  Matter  of  Wollstonecraft,  4  John*.  Ch,  Rep.  ao.    Commonwealth  u.  Addiclis, 

5  Binnej'a  Rep.  SSO.     £x  parte  Ooiue,  4  Wharton,  9.    Uoiced  Stales  u.  Groan, 

3  Maron's  Rap.  482,  Case  of  Wellcsley  i>.  Dnke  of  Beaufon,  2  Bnaaell's  Rep.  1 . 
The  State  d.  Smith,  6  GreenleaTi  Rep.  462.  See,  also,  in/ra,  p.  231,  note  a.  Mac- 
pbetson  on  InfaDU,  14S-IS3,  lu  tbe  case  of  The  People  a.  Mercein,  3  Hill,  399,  it 
was  held,  after  an  elaborate  dbcnaston,  a«  a  general  rale  of  law,  that  aa  between  hus- 
band and  wife,  the  claim  of  Che  former  to  tbo  caitody  of  their  infont  children  ii  para- 
moDDt,  aad  will  be  enforced  on  habeat  corpia,  ihoogh  the  child  be  a  duigbter  under 
five  yean  of  age.  It  was  further  declai«d,  that  the  husband  could  not,  bj  agreement 
with  the  wife,  ahenate  to  her  his  right  to  the  caeiodj  of  their  children,  and  the  agree- 
ment was  void. 

(b)  3  Blacks.  Com.  141.  Dean  v.  Peel,  5  East,  4fi.  Harris  d.  Bntler,  S  Meea.  ft 
Wel«.  S39.  Speight  o.  Oliviwa,  S  Starkie'e  N.  P.  B.  493.  BUymLre  ».  Haley,  6 
Meeson  &  Welsby,  ib.^    Bnt  the  Atnerican  casea  bold  a  contrary  doctrine.    A  pareol 

K  therefore  invests  the  Conrt  of  Chanoary  with  power  to  interfere  with  the  father's  cora- 
moD-Iair  right,  by  admitting  ooii«derattons  of  the  husband's  marital  duty  to  the  wife,  and 
of  Ule  interests  of  the  children.  Wards  v.  Warde,  3  PhilUpe,  Ch.  788.  Reports  Wood- 
ward, IT  E.  L.  &  Eq.  TT. 

1  It  tetnu  that  a  parent  bu  no  right,  resalting  from  that  relation  alone,  to  oommenoe  an 
action  for  compromise,  or  release  an  assault  committed  upon  his  child.    Loomis  f.  Gllne, 

4  Barb.  S.  C.  B.  «GS.  See  Eades  v.  BooOi,  8  Ad.  &  £1.  N.  S.  TIS;  normiuntsdn  ao  action  for 
any  iiyury  to  the  child,  unless  actual  loss  has  accrued  to  the  parent.-  Stephenson  o.  Hell, 
U  Barb.  B.  US. 

On  the  other  hand,  the  parent  is  not  liable  for  the  wilful  aota  of  his  children.  See  antt, 
p.  ISS,  note  (2.) 

If  no  advantage  be  taken  of  tbe  iDTBUl,  and  he  pay  the  money  of  his  parent  iu  satisfac- 
tion of  his  own  trespasa  to  one  ignonnt  that  the  money  i^d  not  belong  to  the  infiuit,  the 
parent  cannot  recover  it.    Bumham  v.  Holt,  14  N.  Uamp,  B.  867. 

»  Eager  o.  Grimwood,  1  Wets.  Hurls.  &  G.  (Eich.)  B.  61.    Davies  o.  Williams,  10  Ad. 

6  El,  N.  S.  7i6.  -  The  English  cases  preserve  the  rifror  of  the  rale  as  staled  in  the  text, 
and  they  are  followed  in  some  of  the  states.  McDaniel  c.  Edwards,  I  Ired.  B.  408.  But  in 
Griffiths  e.  Teetgsn,  aS-E.  L.  &  Eq.  871,  where  the  plainUff's  daughter  trent  to  reside  for  a 
month  with  the  defendant  at  his  request  and  upon  his  promise  to  pay  her  something  for 
doing  BO,  the  father  matuUined  his  actian  for  her  eeduetion  daring  that  time,  on  the 
ground  that  the  daughter's  absence  wu  not  iaconsisteut  with  her  relation  of  servant  tober 
father. 

There  baa  been  a  wide  departmB  from  the  English  rule  In  Hew  TfoA,    Where  the  plain- 
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tiie  parent  over  the  peraon  of  the  child,  may  be  delegated  to  a 
tutor  or  instmctor,  the  better  to  accomplish  the  purpose  of  edu- 
cation, (a)  The  fether,  and  in  certain  cases,  the  mother,  had, 
at  common  law,  as  guardian  in  socage,  a  right  to  the  custody  of 
the  estate  of  the  heir  during  his  minority,  and  to  take  the  rents 
and  profits  thereof,  as  will  be  more  fully  shown  in  the  next  lec- 
ture ;  and  generally  in  this  country,  the  father  may,  by 
*  206  deed  or  will,  *  dispose,  after  hia  death,  of  the  custody  and 
tuition  of  his  children  under  age.  This  power  was  orig- 
inally given  by  the  English  statute  of  13  Charles  IL  c  24 ;  and 


msy  niAiniain  the  nction  for  the  seduction  of  his  infant  daughter,  thoa^  she  l>e  living 
apart  from  him,  and  in  the  eerviee  of  another,  for  he  has  a  right  to  her  aerrices,  and 
to  claim  them,  Knd  is  legally  boand  to  maintain  ber,  and  to  bear  her  experiBM  as  a 
conseqaencs  of  the  ledaction.  The  case  would  be  diffefeni  if  the  parent  bad  dive«led 
himselfof  all  right  to  re-claim  her  serricea,  and  all  hia  rights  andliabilitiefi  badbcoome 
extingniahed.    Martin  u.  Fayne,  9  Johns.  R.  3BT.    Horuketh  v.  Barr,  S  Sergeant  &, 

B.  96.     Salient  e. ,  5  CoTren,  106.     Clark  u.  Fitch,  2  Wend.  4S9.    Hewitt  v. 

Pnme,  31  Wend.  79. 

(a)  A  schoolmaster,  who  staodB  in  that  character,  loco  partntit,  may  in  proper  cases 
inflict  moderate  and  reasonable  cbaatiaement.  Tbe  State  v.  Pendergrass,  2  Dev.  & 
Battle,  365.  The  father,  even  with  the  caneent  of  the  managera  of  a  house  of  refage, 
cannot  commit  a  child  to  their  enatody,  nnless  that  child  be  adjudged  a  proper  satyect 
for  saeb  a  place  b;  due  coarae  of  law.  Commonwealth  v.  M'Keag;,  I  Ashmoad's 
Bep.  248. 

tiff  had  taken  a  girl  to  bring  np  as  his  own,  wbo,  aHer  she  became  of  age,  went  out  to  woi^ 
on  her  am  accoant,  and  was  seduced,  and  ratnmed  to  his  bouie  and  was  there  confined,  be 
was  Allowed  to  recover  against  the  sednoer.  Ingonoll  v.  Jones,  b  Barb.  S.  C.  Rep.  efll. 
Bartiey  v.  Rlchtmyer,  3  Barb.  S.  C.  Bep.  183. 

Id  George  v.  Van  Born,  S  Barb.  R.  638,  the  two  last-mentioned  caeea  are  doafa  ted ;  and  it  was 
decided  that  the  parent  oonld  not  maintain  an  action  for  the  seduction  of  a  daughter  over 
the  age  of  Iwenly-ona,  and  not  residing  with  the  parents.  Ths  courts  of  New  York  seem 
daslious  now  (1860)  of  returning  to  the  Eoglish  rule,  and  bold  that  the  relation  of  master 
and  servant,  actual  or  constructive,  must  exist  as  the  basis  of  the  action.  Bartley  c.  Richt- 
mj^r,  4  Comstock,  R.  SB,  reversing  the  decision  in  3  Barb.  IBS.  Knl^t  c.  Wiloox,  15  Barb. 
2TB.  Dain  v.  W^fooff,  3  Seld.  191.  Mnlveball  s.  Miilwaid,  1  Kern.  843.  See  too  Boberta 
V.  Connelly,  14  Ala.  385.  Kendriok  v.  McCrary,  11  Geo.  808.  Lae  o.  Hodges,  18  Gratt. 
T2fl.    Parker  r.  Meek,  B  Sneed,  38. 

H  uemt  that  a  mother  cannot  mnlataiii  an  acUon  for  the  eeduction  of  ber  daughter 
during  the  life  of  the  -father,  though  lbs  child  be  not  bom  until  after  the  fatiier's  death. 
Vossel «.  Cole,  10  Mo.  R.  B84. 

By  the  code  of  Virginia,  dl.  44,  ch.  148„  section  1,  sn  action  fbr  seduction  may  be 
maintained  without  any  allet^tiou  of  low  of  service  of  the  female. 

The  seduction  of  an  unmarried  woman  of  previona  chaste  character  is,  tn  Wisconsin,  a 
misdemeanor.  Rev.  St.  1S4B,  cb.  IHB,  see.  fl.  It  is.  a  misdemeanor  also  in  New  York. 
(Laws,  1848,  cb.  Ill,  p.  148):  and  also  in  Indiana,  if  the  woman  be  noder  31  years  of  age, 
and  the  seduction  be  ander  promise  of  marriage.    Acts  of  Inik  e.  BG,  ItHT. 
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the  person  so  invested  may  take  the  care  and  management  of 
the  estate,  real  and  personal,  belon^ng  to  the  infanta ;  and  may 
maintain  actions  againat  any  person  who  shaU  wrpngfully  take 
or  detain  them  from  bis  cnatody. 

Thia  power  of  the  father  ceaaes  on  the  arrival  of  the  child  at 
tiie  age  of  majority,  which  haa  been  variously  eatabliahed  in  dif- 
ferent coontries,  but  with  ua  is  fixed  at  the  age  of  twenty-one ; 
and  this  ia  the  period  of  majority  now  fixed  by  the  French  civil 
code,  (a)  In  this  respect,  the  Napoleon  code  was  an  improve- 
ment upon  the  former  law  of  France,  {b)  which,  in  imitation  of 
the  civil  law,  continued  the  minority  to  the  end  of  twenty-five 
years. 

In  case  of  the  death  of  the  father  during  the  minority  of  the 
diild,  his  authority  and  duty,  by  the  principles  of  natural  law 
would  devolve  upon  the  mother;  and  some  nations,  and  par- 
ticularly the  French,  in  their  new  civil  code,  (c)  have  so  or- 
dained. The  father  ia,  however,  under  the  French  law,  allowed 
by  will  to  appoint  an  adviser  to  the  mother,  without  whose  ad- 
vice she  can  do  no  act  relating  to  the  guardianabip.  This  ia 
analogous  to  ooi  law,  which  allowa  the  father,  and  the  father 
only,  to  create  a  teatamentary  guardianship  of  the  child.  But 
if  there  be  no  such  testamentary  disposition,  the  mother,  after 
the  father's  death,  is  entitled  to  the  guardianship  of  the  person, 
and  in  some  cases  of  the  estate  of  the  infant,  until  it  arrives  at 
the  age  of  fourteen,  when  it  is  of  sufficient  age  to  choose 
a  guardian  for  itself,  (d)  In  New  York  *  the  mother  is,  in  *  207 
that  case,  by  statute,  entitled  to  the  guardianship  of  the 
estate,  (e) 

IIL  Of  the  duties  of  children. 

The  duties  that  are  enjoined  upon  children  to  their  parents 
are  obedience  and  assistance  during  their  own  minority,  and 
gratitude  and  reverence  during  the  rest  of  their  livea.     Thia,  aa 


(a)  No.4Sa. 

(i)  InstiL  Droit  Fraafsis,  par  ArKOO,  b.  i.  ch.  7. 

(c)  No.  390-402.  '      . 

\d)  Litt.  aec.  123.    3  Co.  3S.    Cki.   Lict.  S4,  b.    3  Atk.  14.    3  Com.  Dig.  t 
Guardian,  B.  D.  B.    7  Vemy,  348. 
(a)  N.  T.  Bevised  SAwtes,  yoI.  i.  p.  718,  sec.  5. 
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well  as  the  other  primary  duties  of  domestic  life,  have  generally 
been  the  object  of  municipal  law.  Disobedience  to  parents  was 
punished  under  the  Jewish  law  with  death ;  (a)  and  with  the 
Hindoos  it  was  attended  with  the  loss  of  the  child's  inherit- 
ance. (6)  Nor  can  the  claesical  scholar  be  at  a  loss  to  recollect 
how  assiduously  the  ancient  Greeks  provided  for  the  exercise  of 
filial  gratitude.  They  considered  the  neglect  of  it  to  be  ex- 
tremely impions,  and  attended  with  the  most  certain  effects  of 
divine  vengeance,  (c)  It  was  only  an  object  of  civil  animad- 
version. Solon  ordered  aU  persons  who  refused  to  make  due 
provisions  for  their  parents  to  be  punished  with  infamy ;  and 
the  same  penalty  was  incurred  for  personal  violence  towards 
theni.(f/)  When  children  undertook  any  hazardous  enterprise, 
it  was  customary  to  engage  a  friend  to  maintain  and  protect 
their  parents ;  and  we  have  a  beantifnl  allusion  to  this  custom 
in  the  speech  which  Virgil  puts  into  the  mouth  of  Eoryalus, 
when  rushing  into  danger,  (e) 

The  laws  of  New  York  have,  in  some  small  degree, 
"208  taken  'care  to  enforce  this  duty,  nof^  only  by  leaving  it 
in  the  power  of  the  parent,  in  his  dieciction,  totally  to 
disinherit,  by  will,  his  ungrateful  children,  bnt  by  compelling 
the  chUdreo  (being  of  sufficient  ability)  of  poor,  oM,  lame,  or 
impotent  persons,  (not  able  to  maintain  themselves,)  to  lelieve 
and  maintain  them.  (/)  This  is  the  only  legal  provision  made 
(for  the  common  law  makes  none)  to  enforce  a  plain  obligation 
of  the  law  of  nature,  (j*)  It  has  more  than  once  been  held  in 
this  country,  after  a  critical  examination  of  authorities,  that  a 
'  moral   obligation,  without  some   preexisting    legal   obligation 


(a)  Deal.  c.  uii.  18. 

(i)  Oenloo  Code,  bj  Ha!hed,p.64.  ThefintemigniDU  xo  MasBachasetls  followed 
the  Jewish  kw,  Rud  mode  filial  disobedieace  t,  capital  crime.  Qovernor  HatchimoD, 
in  his  HtBtorj  of  HuMchnsetls,  vol.  i.  p.  HI,  lays  that  he  had  met  with  bnt  one  con- 
Tiction  under  (hat  BaogDiaaiy  law,  and  that  oBendsr  wag  repriOTed, 

(c)  Iliad,  b.  9,  T.  46*.  OdjBs.  b.  2,  t.  134.  Hesiod'B  Oper.  &  Die.  b.  1,  v.  183- 
186. 

(d)  Potter's  Greek  Antiq.  toI.  ii.  pp.  347-351. 

(«)  Z^,'  on  lolart  inapem,  et  aaccartre  relicta.    .£neid,  9,  383. 
if)  N.  T.  Revised  Statutes,  roL  i.  p.  ei4. 

(g)  Le  Blanc,  J.,  4  East's  Hep.  84.  Edwards  e.  Bans,  IS  John).  Bep.  281.  Bex 
D.  Uondea,  Str.  Rep.  190. 
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applicable  to  the  subject  matter,  was  not  a  sufficient  consid- 
eration for  a  promise ;  aad,  conseqnently,  that  the  promise  of 
a  son  to  pay  for  past  expenditures  in  relief  of  an  indigent  parent, 
or  of  a  father  to  pay  for  the  relief  of  a  poor  and  sick  son,  who 
was  of  age  and  indigent,  and  not  a  member  of  hia  family,  was 
not  binding  in  law.  (a) 

IV.  0/  illegitimate  children. 

I  proceed  next  to  examine  the  situation  of  illegitimate  chil- 
dren, or  bastards,  being  persons  who  are  begotten  and  boin  oat 
of  lawful  wedlock. 

These  unhappy  fruits  of  illicit  connection  were,  by  the  civil 
and  canon  laws,  made  capable  of  being  legitimated  by  the 
subsequent  marriage  of  their  parents ;  and  this  doctrine  of 
legitimation  prevails  at  this  jday,  with  different  modifications, 
in  France,  Germany,  Holland,  and  Scotland,  (b)  Bat 
•this  principle  has  never  been  introduced  into  the  Eng-  "209 
lisb  law ;  (c)  and  Sir  William  Blackstone  (d)  has  zeal- 


(a)  Milla  u.  Wjmunn,  8  Pick.  Rep.  207.     Cook  u.  Bradley,  7  Conn.  licp.  57. 

(6)  Coofltonmiw  de  Normandie,  ch,  27.  2  Domat,  361.  Code  Civil,  No.  331.  1 
Brsk.  Inat.  116.  Inn.  1,  10,  13.  Code,  5,  27,  ID.  Novel,  89,  a.  8.  Batler'a  not«, 
iSI  to  lib.  3,  Co.  Liu.  Voet,  Com.  ad  Fand.  SS,  T,  eoc.  B  and  11.  Dissertation 
dani  laquello  on  discnie  les  Priacipea  dn  Droit  Romaio,  eC  dii  Droit  Fraa9ai9,  par 
rappon  aax  Baiaids.    Oenvrea  de  Chancelier  D'Agnesseau,  torn.  vii.  331,  470. 

(c)  In  Doe  ex  i^.  Birtithittle  v.  Vardill,  5  Bamew.  &  Cress.  438,  it  waa  beld,  that 
a  child  bom  in  Scotland  or  natnained  parents  domiciled  there,  and  who  aTterwards 
marriea,  could  not  ioherit  lands  in  England,  for  the  Engliib  law  does  oot  recognize 
tiie  legitimation  of  persona  so  bora,  by  the  aubaoqnent  marriage  of  the  parents,  and 
foUowB  its  own  rales  of  descent.  Bat  the  case  was  afterwards  earned  np  on  error 
to  the  Hoose  of  Lords,  and  though  the  tweWe  judges  gave  their  opinion  to  the  lords 
that  the  judgment  was  correct,  ;et  Lord  Chancellor  Brougham  suggested  donbti,  and 
a  farther  argument  was  ordered  before  the  lords.  Birtwhistle  d.  Vardill,  9  Bligh.  Rep. 
T2-.8a.  6  Bing.  N.  C.  38S.  2  Clark  &  Finii.  &71-'600.  1  Scott,  N.  B.  828,  S.  C, 
and  the  doctrine  of  the  K.  B.  affirmed.  The  principle  which  Lord  Brougham  con- 
tended for  was,  that  (he  law  of  the  conntr;  where  the  marriage  of  ihe  parents  and  ihe 
birtb  of  the  child  took  place,  determined  the  IcgitioiBcj  of  the  child,  and  that  if  by  the 
law  of  the  place  the  marfiage  bad  a  retrospective  effect,  and  b;  fiction  of  law  held  the 
child  to  have  been  born  in  lawful  wedlock,  the  English  courts  ought  so  to  regard  it, 
and  that  he  was  entitled  to  take,  as  lawful  beir,  his  father's  inheritance  ia  England. 
Bat  on  Ihe  rehearing  of  the  cue,  the  opinion  of  the  jndges  was  not  changed,  and  the 
judgment  below  was  afflnned.    B;  Ihe  Scotch  Uw,  the  subsequent  marriage  in  Sca^ 

(d)  Qom.  vol.  i.  p.  455. 
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OQBly  maintained,  in  tliis  reepect,  the  superior  policy  of  the 
common  law,  (a)  We  have,  in  relation  to  thia  subject,  a 
memoTable  caee  in  English  history.  When  the  English  bieb- 
ops,  in  the  reign  of  Henry  IIL,  petitioned  the  lords  that  they 
would  coiuent  that  persons  bom  before  matrimony  should  be 
legitimate,  as  well  as  those  bom  after  matrimony,  in  respect  to 
hereditary  Buccession,  inasmuch  as  a  canon  of  the  church  had 
accepted  all  such  as  legitimate,  so  for  as  regarded  the  right  of 
inheritance,  the  earls  and  barons  with  one  voice,  answered, 
quod  nohmt  l^es  AtigluB  mvtare,  qua  hue  usque  ugitata  »UHt 
et  approbata.  {b) 

Selden,  in  his  Dissertation  apon  Fleta,  {e)  mentions,  that  the 
children  of  John  of  Gaunt,  Duke  of  Lancaster,  bom  before  mai^ 
riage,  were  legitimated  by  an  act  of  parliament  in  the  reign  of 
Richard  IL,  founded  on  some  obscure  common-law  custom ; 
and  Barrington,  in  his  Observations  upon  the  Statutes,  {d) 
speaks  of  the  Roman  law  on  this  subject  as  a  very  humane 
provision  in  favor  of  the  innocent.  The  opposition  of  the  Eng- 
lish baiona  to  the  introduction  of  the  rule  of  the  civil  law,  is 
supposed  to  have  arisen,  not  so  much  irorn  any  aversion 
•210     to  the  principle  itself,  as  to  the  sancjion  which  *  would 


kod  of  the  parenta  will  not  Ugidmate  Ibe  previoni  iuao  bom  in  a  conotry  where  sBch 
marriage  does  Dot  rendar  legitimate  snch  iaioe.  BbU'b  FriadplM  Of  the  Law  of  Srat- 
Uod,  tec.  162S,  tndt  pout,  p.  4S0.t 

(a)  It  IB  ft  remarkable  fwt,  tb»t  in  maaj  of  the  United  States,  the  rale  of  the  civil 
law,  that  ante-anptial  children  are  legitimated  by  the  father's  marriage  to  the  mother, 
and  recognition  of  tha  children,  premiU,  In  opposition  to  the  common  law,  tii  :  la 
Vermont,  Maryland,  Tirginia,  Georgia,  Alabama,  Alisaiasippi,  Loniaiuia.  Kentacky, 
Missonri,  Indiana,  DUooia,  and  Ohio.  QrifBth'a  L«w  R^.  paaim.  Aikin'i  Dig.  9d 
edit.  n.    Seepp.  Sli,  313.* 

(b)  Stat,  of  Merton,  SO  Hen.  IIT.,  c.  9.  Thii  gtatate  is  reprinted  in  Holchkiss's 
Codification  of  Che  Statnte  Law  of  Georgia,  1649,  p,  333,  at  put  of  the  existing  law 
of  Oeorgia. 

(e)  Ch.  9,  BBC.  a. 
(d]  P.  3S. 

1  Id  South  Carolina  children  are  not  lsglIJmaC«d  by  the  Intennarriage  of  their  parenta. 
Theh-  dnfw  nnder  [he  lawa  of  that  etate,  renders  them  incapable  of  InheriClng  in  Miuii- 
Blppl.    Smith  V.  Kelly,  28  Ulu.  107. 

>  Soin  MaasachnBeHi  bastards  are  rendered  legtUmate  lo  off  ml«nf(  ottd  ;mrpc»u  by  the 
intermarriage  of  their  pnrenli  and  recoi^itloo  by  the  father.  |Hssi.  Ber.  Stat,  c,  fll,  t  !■ 
La»i,  1863, 0. 3Gtl.)  See  similar  itAlDtes  io  Maloe;  Laws,  ISBS,  o.  366{  and  in  Penuiyl- 
vania;  Lava,  1867,  May  14. 
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thereby  be  given  to  the  eaperiority  of  the  civil  over  their  own 
common  law.  In  the  new  civil  code  of  France,  (a)  the  rule  of 
the  civil  law  is  adopted,  provided  the  illegitimate  children  were 
not  offsprings  of  incestaons  or  adulteroas  intercourse,  and  were 
duly  acknowledged  by  their  parents  before  maniage,  or  in  the 
act  of  celebration.  Voet  (b)  presses  this  doctrine  of  legitimatio'n 
by  a  subsequent  maniage  to  a  very  great,  extent  ThnB,4f  A. 
'  has  a  natural  son,  and  then  marries  another  woman,  and  has  a 
son,  who  is  at  his  birth  the  lawful  heir,  and  hie  wife  dies,  and 
he  then  marries  the  woman  by  whom  he  had'tbe  natural  son, 
and  has  sons  by  her ;  according  to  the  doctrine  of  the  Dutch 
law,  aa  stated  by  Voet,'  the  bastard  thus  legitimated,  excludes 
by  his  right  of  primogeniture,  not  only  his  brothers  of  the  full 
blood,  by  the  last  marriage,  bnt  the  son  of  the  firs^marriage. 
The  latter  is  thus  deprived  of  the  right  of  inheritance,  once 
vested  in  him  by  his  primogeniture,  by  an  act  of  his  father  to 
which  be  never  coDBCoted.  The  civil  law  rule  of  retrospective 
legitimation  will  sometimes  lead  to  this  rigorous'  conse- 
quence, (cy 

But  not  only  children  born  before  marriage,  but  those  who 
are  born  so  long  after  the  death  of  the  husband  as  to  destroy 
all  presumption  of  their  being  his ;  and  also  all  children  born 
during  the  long  and  continued  absence  of  the  husband,  so  that 
no  access  to  the  mother  can  be  presumed,  are  reputed  bas- 


(a)  Code  Ofil,  Noi.  331,  333,  3SS,  335. 

(6)  Com.  ad.  Pand.  36,  7,  aec.  II, 

(c)  Mr.  More,  the  learned  editor  of  Lord  SCair'E  lastitDtiong,  vol.  i.  note  c,  p.  33, 
Baje,  that  the  weight  of  authority  Beems  Co  be,  that  an  intervening  marriage,  and  llic 
birth  of  lawful  issue,  would  form  a  bar  to  the  legiiiioMion  of  the  fi^8^bo^n  childreu 
bom  out  of  wedlock.  A  recent  [raveller,  of  great  intelligence  and  of  a  high  moral 
tone,  coniider*  the  legitimalioD  ofbaalards  by  the  subsequent  marriage  of  the  pBrento, 
&■  of  a  rerj-  immoral  teadency,  and  ac  enconragement  to  the  increaae  of  spnrioai  olf- 
■pring.    Tambull'a  Auetria,  vol.  ii.  305,  edit.  London,  1S40. 

■  The  legislature,  it  is  held  In  Georgia,  boa  the  power  to  render  baatard  cbildceD  legiti- 
mate and  capable  of  inheriting.  BeaU  v.  Beall,  8  Geo.  B.  230.  Bot  an  act  ofthe  legitla- 
tare,  cban^ng  the  name  of  an  illegitimate  child,  uid  declaring  her  capable  of  inheriting, 
inaimuch  ax  it  did  not  declare  her  the  legitimate  htir  of  aaj  one,  was  construed  to  have 
no  other  etfeet  than  that  of  changing  the  name.  Edmoodipn  v.  Djtoa,  T  Geo.  R.  Sia. 
Statutes  of  legitimation  sbalt  be  favorably  cafiaCrued.  Swanson  r.  SwaosOD,  3  Sweii,  446. 
The  right  to  Inherit  given  by  the  itatnte  vraa  construed  to  confer  b;  implicatioa  tlie  right 
to  take  under  the  statulea  of  distribution. 
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tards.  (a)  The  role  at  common  law  (and  which  subsisted  from 
the  time  of  the  Year  Books  down  to  the  early  part  of  the  last 
century)  declared  the  issue  of  every  married  woman  to  be  legiti- 
mate, except  in  the  two  special  cases  of  the  impotency  of  the 
husband,  and  his  absence  tiom  the  realm,  (b)    But  in  Pendrell 

V.  Pendrell,  (c)  the  absurd  doctrine  of  making  legitimacy 
•211«   reat'entirely  and  conclusivelyupon  the  fact  of  the  husband 

being  infra  quatuor  mmia,  was  exploded,  and  ever  since 
that  time  the  question  of  the  legitimacy  or  illegitimacy  of  the 
child  of  a  married  woman  has  been  regarded  as  a  matter  of 
fact  resting  on  decided  proof  as  to  the  non-accesa  of  the  hus- 
band, and  it  is  a  question  for  a  jury  to  determine,  {d)     The  rule 


(a)  Cro.  Jrc.  541.  Co.  Litt,  344  a.  1  Blacks.  Com.  456,  457.  The  dril  la*  aad 
tbe  Code  Civil  lived  Ibe  three  hundredth  ds;  as  the  atdmum  lanpui  ffotalknu.  Dig. 
38, 16,  3,  11,  Coae  Civil,  art.  31B.  Lord  Coke  considered  nine  ijionthg.  or  forty 
weeks,  as  the  limitation  in  the  English  law ;  but  the  more  moilem  doctrine  is  not  lo 
aBsign  any  preciM  limit  to  the  period  of  gestation,  but  to  leave  it  to  be  governed  hy 
circnmBtanceB.    Harg.  u.  !,  to  Co.  Litt.  344  a,    Gardner  Peerage  Case,  in  IBZ5. 

{b)  Co.  Utt.  S44  a.    Done  &  EgcrliHi  v.  Hlnlon  &  Starkey,  1  Roll.  Abr.  358. 

{()  Str.  Bep.  9S5. 

(d)  3  P.  Wm9.  S75,  276.  Str.  Rep.  925.  Salk.  Rep.  123.  Harg.  note.  No.  193,  lo 
lib.  2,  Co.  Litt.  Bntler's  note,  No.  178,  to  lib.  3,  Co.  IJtt.  4  Term  Rep.  251,  3,66. 
4  Bro.  lUp.  90.  8  East,  193.  Com.  Dig.  tit.  Boiitard,  A.  B.  Head  v.  Head,  I  Si- 
mons &,  Stuart,  ISO.  1  Turner  &  Russell,  138,  S-  C,  and  the  opinions  of  the  judgei 
given  to  the  House  of  Lords  in  the  Banbury  Peerage  Case,  in  1811,  ibid.  IBS.  Shel- 
ford's  Marriage  and  Divorce,  707-723.  4  Petecsdorff's  Abr.  170.  Cross  a.  Cross, 
3  Paigo's  Sep,  139.  Commonwealth  v.  WeniK,  1  Ashmead's  Rep,  2G9.  Bur;  r.  Fhill- 
pot,  3  Mylnc  &  Kcone,  349.  Stegall  e.  Slegall,  2  Brockenbrongh,  256.  Common- 
Vealth  T>.  Shepherd,  6  Binoey,  286.  The  decision  in  the  Banbury  Peerage  Case  has 
been  severely  criticised  by  Sir  Hauls  Nicholas,  in  his  Treatise  on  the  Law  of  Adulte- 
rine Bastardy,  1836,  and  the  old  rule  requiring  proof,  not  of  the  improbabilitj  only, 
but  of  the  impoaaibilil;/  of  the  husband  being  the  father  of  the  child,  is  supposed  to  be 
the  belter  law  and  the  better  policy.  It  appears  to  me  that  justice  and  policy  are  cod- 
cemod  in  some  relaxation  of  the  old  rule  of  evidence.  It  was  loo  stringent  and  vio- 
let]! to  be  endured.  But  vro  are  admonished,  on  the  other  hand,  of  the  necessity  of 
requiring  pcrfecUy  satisfactory  proof  of  non-access  of  the  liusband,  before  the  diild  is 
to  be  doomed  to  lose  its  legitimate  rights  and  character.  By  the  statute  law  of  New 
York,  if  the  husband  continues  absent,  out  of  the  state,  for  one  whole  yoar  previous  to 
the  birth  of  the  child,  separate  from  the  mother,  and  leaves  tbe  mother  during  the  time 
continDiDg  and  residing  in  the  state,  the  child  is  deemed  a  bastard.  So  it  is  a  bastard 
if  begotten  and  horn  during  the  separation  of  its  mother  from  her  husband,  pursuant 
to  tlic  decree  of  any  court  of  competent  jurisdiction.  N.  Y.  Revised  Statutes,  vol  i. 
p.  641,  sec.  1 .  The  statute  dechtrcs  that  the  child,  in  such  cases,  ihail  Iv.  dtxnud  a  bai- 
tard.  Still,  the  statute  may  be  so  construed  as  to  let  in  proof  to  robul  the  prcaBmption 
of  non-access  of  the  husband,  and  justify  the  inferonce  of  cohabitation  in  the  CMCof  a 
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IB,  that  where  it  dearly  appeare  that  the  husband  could  not 
have  been  the  father  of  the  child,  it  is  a  bastard,  though 
'  born,  or  begotten  and  born,  during  marriage,  (a) '  It  is  '  212 
not  necessary  that  I  should  dwell  more  particularly  on 
this  branch  of  the  law ;  and  the  principles  and  reasoning  npon 
which  this  doctrine  of  presumption  applicable  to  the  question 
of  legitimacy  is  foOnded,  will  be  seen  at  large  in  the  cases  to 
which  I  have  referred,  (b) 

A  bastard  being,  in  the  eye  of  the  law,  nuUius  filius,  (c)  or, 
as  the  civil  law,  from  the  difficulty  of  ascertaining  the  father 
equally  concluded,  piUrem  habere  non  itUelligitntur,  [d)  he  has 
no  inheritable  blood,  and  is  incapable  of  inheriting  as  heir,  either 
to  his  putative  father,  or  his  mother,  or  to  any  one  else,  nor  can 


qnalifled  divorce.  If  this  be  uol  tb«  consiracldoD,  than  tha  law,  as  it  Blood  before, 
mcing  on  principles  adapted  to  the  circumstancos,  tru  wiaor  and  safer.  The  Code 
Napolton  ig  stricter  than  the  English  rule,  for  il  iillowa  ihe  isaae  to  be  bBstardiiad 
only  on  proof  that,  bj  reaaon  of  distance  or  accident,  cohabitation  of  husband  and 
wife  vas  impossible.  Code  Napoleon,  □.  312.  So,  in  Louisiana,  it  is  held,  in  case  of 
ToloDtBiy  separation,  that  ucccbs  is  alwaja  presumed,  unless  cohabiiaUon  naa  physi- 
cal 1»  impossible.  Tate  IT.  Penne,  19  Martin's  Rep.  518.  Tha  observations  of  the 
master  of  the  rolls,  in  Bnry  v.  Phillpot,  are  almost  aa  strong.  The  civil  law  admit- 
ted proof  of  B  moral  impoaslbility  of  access.  See  Edin.  Review,  No.  97,  a  reriew  of 
Le  Merchant's  Report  of  the  Proceedings  in  the  house  of  lords  on  the  claims  to  the 
Barony  of  Gardner,  in  which  the  law  of  legitimacy  is  folly  ond  ably  discussed.  See, 
also.  Barge's  Com.  on  Colonial  and  Foreign  Laws,  vol.  i.  57-93,  where  the  law  of 
legitimacy  is  examined  at  large,  and  the  civil  law  and  the  coDtinealal,  as  well  as  Eng- 
lish aulboritiea,  bnnght  to  bear  on  the  subject.' 

(u)  The  King  o.  Luffe,  8  East,  193.  • 

{b)  If  the  child  be  bom  immediately  after  marriage,  it  it  still  a  tegilimate  child, 
unless  the  non-access  of  the  husband  prior  to  the  marriage  tie  snfflcientty  proved. 
Co.  Litt.  244  a.  1  Blacks.  Com.  455.  Lawrence,  J.,  and  Le  Blanc,  J.,  in  'The  King 
D.  LntFc,  8  East,  210,  211,  Paler  at  guem  nuptia  dtmonttrant.  Si^qaeiai  connufiV 
Jtedere  omnem  amctptionis  maculam  ioilenle, 

(c)  Co.  Lilt,  123  a, 

\<l]  lost,  i,  10,  ta. 


1  Pattorsaa  c.  Gaines,  6  How.  XI.  S.  ESQ,  G8S:  Van  Aemam  v.  Vati  Aemom,  1  Barb.  Ch. 
B.  876.  Id  the  first  of  these  cases  the  rule  is  l^d  down  more  strictly  tban  in  tha  second. 
Where  a  child  was  bom  of  a  woman  living  separate  from  bee  bnaband,  it  was  held,  on 
tbeqneEtion  of  the  iegilimacy  of  the  child,  that  the  husband  was  inadmissible  as  a  witness 
to  prove  access.  Patcbett  e,  Uolgate,  S  Eng.  L.  &  E.  B.  100.  Xor  is  tbe  mother  a  uom- 
petent  vitness  to  prove  non-access  of  the  husband.  People  0.  OvetMers,  &o.  IS  Baib. 
386;  Parker  v.  Way,  IS  N.  U.  46, 

3  Wright  V.  Hicks,  16  Geo.  160;  State  v.  Hennan,  IB  Ired.  602. 
VOL.  II.  20 
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he-have  heire  but  of  his  own  body,  (a) '  This  mle  of  the  com- 
mon Ietw,  so  far  at  least  as  it  excludes  him  &om  inheriting  a« 
heir  to  bis  mother,  is  supposed  to  be  founded  partly  in  p(^icy, 
to  discourage  illicit  commerce  between  the  sexes.  Selden 
said,  (^)  that  not  only  the  laws  of  EIngland,  but  those  of  all 
other  civil  states,  excluded  bastards  £rom  inheritance,  unless 
there  was  a  subsequent  legitimation.  Hastards  are  incapable 
of  taking  in  New  York,  under  the  law  of  descents,  and  under 
the  statute  of  distribution  of  intestates'  effects;  and  they  are 
equally  incapable  in  several  of  the  other  United  States,  which 
follow,  in  this  respect,  tlie  rule  of  the  Bog^sh  law.  But  in 
Vermont,  Connecticut,  Virginia,  Kentucky,  Ohio,  IndiaDa, 
Missouri,  Illinois,  Tennessee,  North  Carolina,  Alabama,  and 
Georgia,  bastards  can  inherit  &om,  and  transmit  to  their 
mothers,  real  and  personal  estate,  under'  some  modifications, 
which  prevail  particularly  in  the  states  of  Connecticut,  Illinois, 
North  Carolina,  and  Tennessee ;  and  in  New  York,  the  estate 

of  an  illegitimate  intestate  descends  to  the  mother, 
'213    'and  the  relatives  on  the  part  of  the  mother. (c)    In 

Nortli  Carolina,  the  legislature  (d)  enabled  bastards  to 
be  legitimated,  on  the  intermarriage  of  the  putative  father 
with  the  mother,  or,  if  she  be  dead,  or  reside  out  of  the  state, 
or  married  to  another,  on  hia  petition,  so  far  as  to  enable  the 
child  to  inherit,  as  if  he  was  lawfully  born,  the  real  and  per- 
sonal estate  of  the  father.  In  Louisiana,  bastards,  (being 
defined  to  be  children  whose  father  is  unknown,)  and  adulter- 


(a)  i  BUcks.  Com.  439. 

ib)  SoK  C.  to  Forteicne  de  land  leg.  Ang.  ch.  40. 

(c)  OriSth's  LaiT  Eeg^Kter,  h.  t.  fl«w  ToA  Revised  Stotntea,  vol.  i.  p.  753,  fee. 
14.  Ib[d.  p.  754,  IOC.  19.  See,  also,  vol.  iv.  p.  413.  la  GcorgU,  bwlBTds  dying  in- 
testate witboat  issne,  the  brothers  and  iiBten  of  the  same  mother  take  b;  descent- 
Prince's  Dig.  303.  la  Alabama,  tbe  kindred  of  a  bastard  on  tbe  port  of  his  mother 
is  eniUled  to  Ibe  distribution  of  bis  personal  estate.    Aikin's  Dig.  Sd  edit.  139.' 

{d)  BevUed  Statutes  of  North  Carolina,  toL  i.  93. 


>  For  the  rules  of  coDebmotioD  of  legsoie*  and  devises,  In  respaot  to  Ulegltiniate  chil- 
dren, tee  pel,  to).  It.  p.  438,  n. 

1  lu  Maryland  an  ille^timate  child  shares  eqaaUj'  with  the  other  oMIdren  in  his 
mother's  estate.  Eerie  v.  Dawea,  B  Maiyl.  Ch.  230.  Neither  the  mother  nor  her  legiti- 
mate children  shall  lnhsrit  the  estate  of  her  bastard  son,  unless  she  have  married  his 
bther.    Uiller  v.  SCsirait,  8  Oill,  118. 
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oos  or  inceBtaoQB  children,  have  no  right  of  inheritance  to  the 
estates  of  their  natiural  father  or  motlieT.  But  other  natural  or 
illegitimate  children  succeed  to  the  estate  of  the  mother  in 
default  of  lawful  children  or  descendants,  and  to  the  estate  of 
the  father  who  has  acknowledged  them,  if  he  dies  without  lineal 
or  collateral  relations,  or  without  a  surviving  wife,  (a) ' 

This  relaxation  in  the  laws  of  so  many  of  the  statea,'of  the 
severity  of  the  common  law,  rests  upon  the  principle  that  the 
relation  of  parent  and  child,  which  exists  in  this  unhappy  case, 
in  all  its  native  and  binding  fovx,  ought  to  produce  the  ordinary 
legal  conaequeaces  of  that  consangninity.  The  ordinance  of 
Jofittaian,  to  a  certain  extent,  and  with  exceptions, 
allowed  a  Imstard  to  inherit  to  bis  mother; (6)  and,  *in  *314 
several  cases  in  the  Bnglish  law,  the  .obligations  of  con- 
sanguinity between  the  mother  and  her  illegitimate  oi&prijig 
have  been  reoognized.  The  rule  that  a  bastard  is  naUius  fUius, 
applies  only  to  the  case  of  inheritances,  (c)  It  has  been  held 
to  be  unlawful  for  him  to  marry  within  the  Levitical  degrees,  (ef) 
and  a  bastard  has  been  considered  to  be  within  the  marriage 
act  of  .26  George  IL,  which  required  the  consent  of  the  father, 
guardian,  or  mother,  to  the  validity  of  the  marriage  of  a 
minor,  (e)     He  also  takes  and  follows  the  settlement  of  his 

(a)  CiTJl  Code  of  Louiaiona,  act.  SSO,  912,  913,  911.  B;  %  italuu  io  Louisiana, 
in  1831,  irliite  fathcn  or  moChera  ma;  legiiiraale  their  naLarol  children  by  on  act 
iniide  before  a  notarj  and  two  nltneBBCs,  provided  they  be  not  colored  children  ;  and 
&ee  people  of  color  mnj  legitimate  their  colored  oS^priag,  but  the  natural  children 
mnst  be  the  iisoa  of  j^renta  who  might  have  layftillj  contracwd  marriage,  and  the' 
parents  mnat  have  no  ascendants  or  legitimate  deecendants.  A  putatine  marriage  is 
one  contracted  in  good  faith,  on  the  part,  at  least,  of  one  of  the  parties,  and  in  igno- 
rance of  any  anlawfhl  impediment;  and  in  gome  parti  of  Europe,  tba  children  of  snch 
a  connection  are  held  to  be  legitimate.    Surge's  Com. on  Colonial  and  Foreign  Laws, 

{b)  Code,  lib.  6,  ST,  b. 

jc]  Buller,  J.,  1  Term  Bep.  101.    Bow  b.  Nottingham,  1  N.  H.  Bep.  B60. 
^    {d}  Hains  e.  JefM,  I  Lord  Rajm.  68. 

(«]  King  c.  Iphabitants  of  Hodnett,  1  Term  Bep.  96.    Homer  e>.  Liddiard,  1  Hagg. 

>  By  the  laws  of  Hiune,  1862,  oh.  2S0,  tlie  mother  of  an  lllegitiniate  child  can  inherit 
In  Hassaobusetts,  the  illegitimate  is  an  heir  to  his  mother.  Laws  of  IgSl,  ch.  ail.  In 
New  Tork,  in  defonlt  of  lawlbl  issoe  of  the  malher,  her  illegitimate  children  may  inherit 
her  real  and  penana]  estate.  (LawE,.]S66,  April  18.)  By  a  law  enacted  in  Pennaylvanio, 
April  aT,  1S6£,  bastarda  ahall  bear  the  name  of  the  mother,  and  she  and  they  shall  inherit 
&om  each  other. 
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mother,  (a)  "With  the  exception  of  the  right  of  inheritance 
and  succession,  bastards,  by  the  English  law,  as  well  as  by  the 
law  of  France,  Spain,  and  Italy,  are  put  upon  an  equal  footing 
with  their  fellow-subjects ;  (b)  and  in  this  country  we  have  made 
very  considerable  advances  towards  giving  them  also  the  capac- 
ity to  inherit,  by  admitting  them  to  possess  inheritable  blood. 
We  have,  in  this  respect,  followed  the  spirit  of  the  laws  of  some 
of  the  ancient  nations,  who  denied  to  bastards  an  equal  shaie 
of  their  father's  estate,  (for  that  would  be  giving  too  much 
countenance  to  the  indulgence  of  criminal  desire,)  but  admitted 
them  to  a  certain  portion,  and  would  not  suffer  them  to  b€  cast 

naked  and  destitute  upon  the  woiid.  (c) 
*215        *The  mother,  or  reputed  father,  is  generally  in  this 

country  chargeable  by  law  with  the  maintenance  of  the 
bastard  child,  and  in  New  York  it  is  in  such  way  as  any  two 
justices  of  the  peace  of  the  county  shall  think  meet ;  and  the 
goods,  chattels,  and  real  estate  of  the  parents  are  eeistable  fo> 
the  support  of  such  children,  if  the  parents  have  absconded.' 
The  reputed  father  is  liable  to  arrest  and  imprisonment  tmtil 
he  gives  security  to  indemnify  the  town  chargeable  with  the 
maintenance  of  the  child,  {d)     These  provisions  are  intended 

Consist.  Rep,  337.  fiat  the  conseatof  Ihen&lnral  parenta  of  illegilimala  minora  is  not 
snfficient,  and  thora  must  be  a,  gnardian  appointed  by  chancery.  Ibid.  The  prohi- 
bition at  manriago  betireen  reladvea  in  the  ascending  and  descending  lines,  and  he- 
twcen  brolhcrs  and  eislers,  applies  eqaail;  to  illegilininie  cbildren  and  relatives. 
N.  T.  Revised  Statute*,  vol.  ii.  p.  139,  sec.  3. 

(a)  3  Johns.  Rep.  15.  IT  Johns.  Rep.  41.  12  Maaa.  R|p.  439.  5  Conn.  Rep. 
684.* 

{b)  Oenvrea  D'Aguessean,  torn.  vii.  pp.  3S4,  365.  Butler's  note,  No.  176  to  lib.  3. 
Co.  Lilt,    t  Blacks.  Com.  459. 

(c)  Potter's  Greek  Antfq.  voL  11.  p.  340.  Genioo  Code,  by  Halhed,  p.  73.  The 
protection  and  tendemesa  wiiich  the  goddess  Fortune  is  supposed  lo  bestow  upon 
foundlings,  ia,  says  Mr.  Giffbrd,  one  of  the  roost  amusing  and  animated  pictures  that 
the  keen  and  vigorous  fancy  of  Juvenal  ever  drew  : — 

Slal/ortuna  improba  nccdi,  ^ 

Arrident  nvdii  irtjantiiias.    Haiji/ctl  omiut, 
Involiiilqut,  nnu.  Sat.  6.  v.  GOS-fiOS. 

{d)  N.  T.  Revised  Statutes,  vol- 1,  pp.  646-656.    In  Ohio,  the  cotina  of  common 

1  If  the  father  offers  to  maintaia  the  child,  and  the  authoritiea  dealloe  to  deliver  it  to  the 
parent  far  that  purpose,  the;  cannot  charge  the  father  foe  lis  subsequent  maiateuanoe. 
Bownes  r.  Marsh,  10  Ad.  &  El.  N.  S.  78T. 

'  But  see  Bethlem  e.  Boxbuiy,  SO  Oonn.  298. 
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for  the  pablic  indemnity,  and  wexe  borrowed  irom  the  several 
English  statates  on  the  subject ;  and  similar  regulations  to 
coerce  the  putative  father  to  maintajo  the  child,  and  indemnify 
the  town  oi  parish,  have  been  adopted  in  the  several  states. 

The  father  of  a  bastard  child  is  liable,  upon  his  implied  con- 
tract, for  its  necessary  maintenance,  without  any  compulsory 
order  being  made  upon  him,  provided  he  has  adopted  the  child 
as  bis  own,  and  acquiesced  in  any  particular  disposition  of  it.  (a) 
The  adoption  must  be  voluntary,  and  with  the  consent  of  the 
mother,  for  the  putative  father  has  no  legal  right  to  the  custody 
of  a  bastard  child,  in  opposition  to  the  claim  of  the  mother;  • 
and  except  the  cases  of  the  intervention  of  the  town  officers, 
under  the  statute  of  provisions,  or  under  the  implied  contract 
founded  on  the  adoption  of  the  child,  the  mother  has  no  power 
to  compel  the  putative  father  to  support  the  child,  (b)  She  has 
a  tight  to  the  custody  and  control  of  it  as  against  the  pu- 
tative father,  and  is  bound  to  maintain  it  as  'its  natural  *  316 
goaidian;  (c)  though  perhaps  the  putative  father  might 


pleaa  >sc«rudn  and  enroice  the  datj  o(  the  potatiTe  father  in  maintain  hu  boitard 
child.    Stataica  of  Ohio,  1831.  , 

(a)  Heskothu.Gowing.&Eap.N.F.IUp.iai.  But  exceptineochaapecialcase,  the 
pntative  father  is  not  liable  except  apon  an  expreu  promise,  or  upon  an  order  of 
filiation  nndet  the  ataCuCe,  Cameron  v.  Baker,  3  Carr.  &  Payne,  36.  FnrilUo  ti. 
Crowlher,  7  Dowl,  &  Hyl.  618.    Moncrief  u.  Elj,  19  Wendell,  *05.' 

(b)  In  Eagland,  ander  the  itatute  of  4  &S  Wm.  IT.  c.  76,  the  mother  ofa  baataitl 
child  hod  no  remedy  agninat  tho  father  for  iu  maintenance.  Bat  bj  the  statute  of  7 
A  8  Vict.  ch.  101,  Uie  moihcr  haa  relief,  and  the  father  raaj  be  eommoncd  before  the 
pelt;  seisions,  and  ordered  to  pay  5s.  for  each  of  the  flrat  sii  weeks  after  birth,  12«. 
id.  for  every  Bubeeqaent  week  nntil  the  child  is  thirteen  ye«ri  of  age.  The  money 
is  to  be  paid  to  the  mother,  and  may  be  recovered  from  the  father  by  distreaa  and  im- 
priaonmeiiC.     This  is  a  jnst  and  wise  improvement  iQ  the  law. 

(c)  The  King  u.  Soper,  5  Term  Rep.  278.  Ex  port*  Aon  Knee,  *  Bos.  &  Pull. 
MS.  The  People  u.  Landt,  2  Johns.  Rep.  37S.  Carpenter  v.  Whitmaa,  IS  Johns. 
Bep.  SON.  Wright  !>.  Wright,  2  Maaa.  Rep.  !09.  Maas.  Revised  Statates,  1836. 
Acosta  V.  Robin,  19  Martin's  Loais.  Bep.  387.  The  power  of  the  putative  father  over 
the  illegitimate  child  was  denied  in  (he  Roman  law,  and  it  U  equally  so  in  the  Spanish 
law!    Ibid. 


1  The  People  v.  Kllng,  B  Barb.  S.  C.  Bep.  368.  Thecourt,  in  inch  easei,  b  auUiorized 
to  exercin  a  Mmnd  discretion  aa  to  the  custody  of  the  child.  The  right  of  the  matlier 
waa  nutwirad  in  Robalina  t.  Armstrong,  (IG  Barb.  347,)  in  opposition  to  Che  claim  of  the 
pntative  father. 

3  Wiggins  V.  Keizer,  6  Porter,  (Ind.)  Wa. 
20  • 
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assert  a  right  to  the  custody  of  tlie  child  as  against  a  stran- 
ger, {a) 

There  are  cases  in  which  the  conrta  of  equity  have  regarded 
bastards  as  having  strong  daims  to  equitable  protection,  and 
have  decreed  a  speci&c  performance  of  voluntary  settlements 
made  by  the  father  in  favor  of  the  mother  of  her  natural  child.  (6) 
On  the  other  hand,  there  are  cases  in  which  the  courts  of  equity 
have  withheld  &om  the  illegitimate  child  every  favorable  intend- 
ment which  the  lawful  heir  would  have  been  entitled  to  as  of 
course.  Thus,  in  IkirsaJeer  v.  Robinson,  (c)  a  natural  daughter 
brought  her  bill  against  the  heir  at  law,  to  supply  a  defective 
conveyance  from  her  father  to  her,  but  the  chancellor  refused  to 
assist  her,  on  the  ground  that  she  was  a  mere  stranger,  being 
mtUius  filia,  and  not  taken  notice  of  by  the  law  aa  a  daughter, 
and  that  the  father  was  not  under  any  legal  obligation  to  pro- 
vide for  her  as  a  child,  though  he  might  be  obliged  by  the  law 
of  nature,  and  so  the  coaveyance  vras  voluntary,  and  without 
any  consideration.  This  hard  decision  was  made  by  Lord 
Cowper,  in  1717  ;  but  the  language  of  Lord  Ch,  J.  King,  in  a 
subsequent  case,  to  which  I  have  just  alluded,  {d)  is  certainly 

much  more  cpnformable  to  justice  and  humanity.  "  If  a 
•  217     man,"  eays  he, ' "  does  mislead  an  innocent  woman,  it  is 

both  reason  and  justice  that  he  should  make  her  repara- 
tion. The  ease  is  stronger  in  respect  to  the  innocent  child, 
whom  the  father  has  occasioned  to  be  brought  into  the  world  in 
this  shameful  manner,  and  for  whom,  in  justice,  he  ought  to 
provide."  In  I^e  v.  Moore,  (e)  the  vice-chancellor,  in  pur- 
suance of  the  doctrinte  of  Lord  King,  assisted  to  uphold  and 
enforce  a  deed  by  the  father*,  making  provision  for  the  mother 
and  his  illegitdmate.  children  after  his  death.    So,  in  Prait  v. 


(a)  Rax  D.  Comforth,  8tr.  Rep.  1163.  A  p«non  standing  t'n /oco  paraiifu  has  beea 
alloiTCd  to  m^DtaiD  an  aclioD  on  the  CAM  per  ^unf  wrvifiuni  onuif,  for  the  sbdnstion 
of  hie  dangbter's  illegitim&te  olFtpring.     Moiitz  v.  Garohart,  T  Watis,  302, 

{b)  Morchionean  of  Annsiidaie  v.  Harris,  3  F.  Wma.  Bep.  432.  Harten  v.  Oibson, 
4  Dcsaaa.  Rep.  139.    Baoit  v.  Winthrop,  1  Johni.  Ch.  Rep.  33B. 

(c)  Free,  ia  Cb.  475.  1  Eq.  Cas.  Abr.  ISS,  pi.  9.  Gfilb.  %.  B«p.  139.  Gilh.  F. 
a.  356. 

{d)  MarchionenB  of  Anoandala  v.  Harris,  3  F.  Wms.  Rep.  433. 

(e)  1  Simona'a  &  Stnait's  Rep.  61. 
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Flamer,  (a)  a  devise  by  the  father  to  an  nnborn  illegitimate  child, 
in  which  the  mother  was  described,  was  held  valid ;  and  there 
are  other  cases  in  which  beqiieats  by  will,  in  iavor  of  illegitimate 
diildren,  have  been  liberally  sustained,  {b) 


(a)  5  Harr.  &  Johns,  Bep.  10. 

(b)  Beachcroft  f.  BeochcroCt,  1  Madd.  Bep.  234,  PhQ.  ed.  430,  Landon  ed.  Qard- 
Der  V.  Hejer,  t  Ptige'i  Rep.  II.  Bnt  in  Wilkiiuoii  o.  Wilkiiuon,  befara  T.  Ch. 
Brace,  )S4S,  a  provUioD  in  favor  of  fatara  illc^timate  cbildren  yiaa  held  to  be  clearly 
void.    N.  Y-  Legal  Observer,  vol.  i.  191.    1  Toonge  &  C.  Cu,  in  Ch.  657. 
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LECTUBE  XXX. 

OF    eOAEDIAN    AND    WARD. 

The  retatioa  of  guardian  and  ward  is  nearly  allied  to  that 
of  parent  aod  child.  It  applies  to  children  daring  theij  minor- 
ity, and  may  exist  daring  the  lives  of  the  parents,  if  the  infant 
becomes  vested  ■with  property ;  bnt  it  nsually  takes  place  on 
ihe  death  of  the  fattier,  and  the  guardian  is  intended  to  supply 
bis  place. 

There  are  two  kindp  of  gnardiansbip^  one  by  the  common 
law,  and  Hie  other  by  statute ;  and  there  were  three  kinds  of 
guardians  at  common  law,  viz :  guardian  by  nature,  guardian 
by  nurture,  and  guardian  in  socage,  (a) 

(1.)  Guardian  by  nature  is  the  father,  and,  on  his  death,  the 
mother ;  ^  and  this  gnardianship  extends  to  the  age  of  twenty- 
one  years  of  the  child,  and  it  extends  only  to  the  custody  of  his 
person,^  and  it  yielded  to  guardianship  in  socage,  (b)  It  was 
doubted  for  some  time  in  the  books,  whether  the  guardian  by 
nature  was  entitled  to  the  possession  of  the  personal  estate  of 
the  infant,  and  cotUd  give  a  competent  discharge  to  an  execute 
on  the  payment  of  a  legacy  belonging  to  the  child ;  and  it  was 
finally  understbod  that  he  could  not.  (c)     It  woold  seem,  there- 

(b)  Co.  Lilt.  88,  b.    3  Co.  37,  b. 

lb)  Litt  BGC  123.  Co.  Lice  87,  b,  88.  Hargrare'a  note,  IS,  No.  66.  The  King  v. 
Tbnp,  S  Mod.  Rep.  S!l.  Jackioa  v.  Combs,  7  Cowea'a  Rep.  36.  2  Wendell's  Rep. 
ISS,  S.  C. 

(c)  Dagle;  v.  Ttifeirj,  1  P.  Wms.  385.  Cnniiiiigbain  v.  Harris,  cited  in  3  Bco. 
186.  Qenet  d.  TallinBdgB,  1  Johni.  Ch.  Bep.  3.  Miles  d.  Bo7den,  3  Pick.  Bep. 
S13. 

■  At  common  law,  the  mother,  u-gonrdian  bj- n&tare  or  for  nnrture,  hasno  control  over 
the  eelnte  of  the  minor.     Perking  v.  Dyer,  B  Georgia  R.  401. 

a  In  Teios,  the  father's  power  !■  exteaded  by  statute  to  bis  obild's  estate.  Byrne  v. 
L0T6, 1*  Tei.  61. 
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fore,  that  if  a  child  becomes  vested  with  personal  property  only, 
in  the  lifetime  of  the  father,  there  is  no  person  strictly  entitled 
to  take  it  as  guardian,  antil  a  guardian  has  been  duly  appointed 
by  Bome  public  Authority;  though  if  real  estate  vests  in  the  in- 
fant, the  guardian  in  socage,  or  a  substitute  for  such  a  guardian 
■provided  by  statute,  will  be  aatborized  to  take  charge  of  the 
whole  estate,  real  and  persona).  The  &ther  has  the  first  title  to 
gnardianship  by  nature,  and  the  mother  the  second ;  and,  ac- 
cording to  the  strict  language  of  our  law,  says  Mr.  Hargrave,  (a) 
only  the  heir  apparent  can  be  the  subject  of  guardianship  by 
nature,  and  therefore  it  is  doubted  whether  such  a  guardianship 
can  be  of  a  daughter,  whose  heirship  is  presumptive,  and  not 
apparent.  But  as  all  the  children,  male  and  female,  equally 
inherit  with  us,  the  gnardianship  by  nature  would  seem  to 
extend  to  all  the  children,  and  this  may  be  said  to  be  a  natural 
and  inherent  right  in  the  father,  as  to  all  his  children,  during 
thedr  minority.  (6)  The  court  of  chancery,  for  just  cause,  may 
interpose  and  control  that  authority  and  discretion  which  the 
fitther  has  in  general  in  the  education  and  management  of  his 
child.  (c)>     In  De  Manneville  v.  De  Marmeville,  (d)  Lord  Eldon 

(a)  Note  63  to  lib.  S  Co.  Lin.  (i)  Mitqiberson  on  lofsnti,  p.  61. 

(c)  2  Ponb.  Tr.  of  Equily,  235,  note.     Crcuie  ti,  HunWr,  S  Cox'b  Rep.  S42. 

(if)  10  Vesoj,  52.  The  principle  rscogniied  and  enforced  by  the  (nse»  of  Creazs 
u.  Hunter,  Kes  ti-  De  MuaneiiUe,  5  East,  321,  and  De  Alanoeville  u.  Do  MenneTJlte, 
and  bj  the  esse  of  The  People,  ex  reUa.  Bnirj  a.  Mercein,  decided  upon  hahfoa  cor- 
pai  by  the  chaocellor  of  the  state  of  Now  Yorit,  in  Augnst,  1839,  8  Paige's  Rep.  47, 
and  afterwarde  bj  Judge  loglis,  in  New  York,  in  1B40,  is,  IhaC  the  conrt  of  chancery 
will  not  permit  an  in/ant  tco  yaimg  to  chooiefir  itsdf,  otu!  being  a  naivraiAxrm  citiien,  to 
be  taken  fiom  Us  mother  agaital  ker  conaait,  to  be  delivered  to  an  alitn /other,  to  he  carried 
abroad,  out  of  Ike  country,  whatever  may  be  the  merits  of  the  difficalties  caucing  a  eep- 
aiation  betneen  biuband  and  wife,  and  notwiihstanding  the  domidl  of  the  wife  be 
that  of  her  hosband.  The  child  bom  io  the  United  States  owes  natoral  allegiance 
and  has  independent  rights,  and  one  is  Co  reside  where  he  waa  bom,  whoit  the  mottier 
born  here  also,  and  lawfully  and  actually  a  resident  here,  will  not  consent  to  bis  re- 
moval, and  he  is  too  yonng  to  choose  for  himself. 

'  Sneh  oondnct  on  the  part  of  a  parent  as  shows  him  destitnte  of  parental  affection,  has 
been  declared  suScient  to  authorize  a  court  of  choDoery  to  place  hia  obildreu  Id  the  ens- 
tody  of  a  guardian.  Cowls  v.  Cowls,  8  G-ilia.  R.  4SS.  See  a  OOM  "  Anonymons,"  11  E. 
L.  &  E.  3B3. 

In  the  matter  of  Flyn,  13  English  Jurist  (Cby.)  Rep.  TIB,  (1848,)  the  paramount  right  of 
the  father  was  maiatained  in  a  striking  case.  See  Begins  t.  Smith,  16  E.  L.  &  E. 
211. 
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restrained  a  father  from  doing  any  act  towards  removal  of  bia 
infant  child  out  of  the  kingdom,  and  be  aaid  that  the  jiuiadic- 
tion  of  the  court  of  chancery  to  control  the  right  of  the  father 
prima  facie  to  the  person  of  bis  child,  was  unquestionably  estab- 
lished. He  admitted,  however,  that  the  jurisdiction  was  ques- 
tioned by  Mr.  Hargrave ;  (a)  but  it  was,  on  the  otb^  hand, 
supported  with  equal  ability  by  M.  Fonblanqne.  In  the  case 
of  Wellesley  v.  Dvke  of  Beaufortt  (b)  the  lord  chancellor,  after 

a  very  able  and  thorough  investigation,  refined  to  restore 
*331    to  a  father  the  custody  of  his  infant  *  children,  on  the 

grouad  that  his  character  and  immoral  conduct  rendered 
him  unfit  to  be  their  guardian ;  and  the  decision  was,  in  1828, 
affirmed  by  the  bouse  of  lords.  The  jurisdiction  of  chancery, 
and  the  fitness  of  its  exercise  in  that  instance,  were  finally 
established,  (c) 

(2.)  Guardianship  by  nurture  occurs  only  when  the,  infant  is 
without  any  other  gnaidian,  and  it  belongs  exclusively  to  the 
parents,  first  to  the  father,  and  then  to  the  mother.     It  extends 


(fi)  Bote  70  to  Co.  Litt.  S9,  a. 

(b)  2  BaMell'B  Bep.  I.    Wood  v.  Wood,  S  Puge,  605,  S.  P. 

(e)  Wellesloy  v.  Welleslej,  1  Dow.  N,  8. 152.  S  Bligli'B  Pari.  B.  N.  8.  lai,  8.  C. 
Ttut  ease  was  accompanied  and  foliowcd  by  very  profbund  discussiao.  In  a  psmph!eD, 
attribaied  to  the  pen  of  Mr.  Beames,  cntiilcd  "  ObBerracions  opon  the  power  exercised 
bj  the  conn  of  chanceiy,  of  depriving  a  fatber  of  the  cuBiod;  of  his  children,"  the 
power  was  deemed  TOrj  qnestiaimble  in  point  of  autlioritj  as  well  as  policj.  On  the 
other  band,  in  a  trcaiiso  published  by  Mr.  Ram,  a  barrister,  and  in  an  article  in  (be 
Qaarteriy  Ii«Tiew,  No.  77,  the  policy  Bnd  wisdom  of  the  jnriadiclion,  as  asserted  in 
the  coart  of  chancer;  and  confirmed  in  the  home  of  lords,  were  ably  vindicated,  and 
ghown  to  bo  connected  with  ifao  great  moral  considerations  arising  ont  of  the  nearest 
ties  of  social  life.  Attempts  have  been  made  lo  control  the  father's  ngbc  to  the  ens- 
tody  of  his  infant  children,  by  a  legacy  given  by  a  stranger  to  on  infant,  and  the  ap- 
pointment bj  him  of  a  guardian  in  consequence  thereof.  But  it  is  settled  that  a 
legacy  or  gift  to  a  child  confers  no  right  to  control  the  father's  care  of  the  child,  and 
no  person  can  defeat  the  farher's  right  of  guardianship  by  such  means.  If,  however, 
the  father  accedes  to  the  conditions  of  the  gif^,  and  surrenders  up  his  control  of  the 
child's  edacatlon,  tbe  court  of  chancer;  wilt  not  suffer  him  to  retract  it.  Lord  Thur- 
low,  ID  Povel  V.  Cleaver,  S  Bro.  SOO.  Colston  v.  Morris,  6  Madd.  B9.  Lyons  u. 
Blenkin,  Jac  S45.'  See,  also.  The  Etna,  Ware's  Bep.  464,  and  Story's  Com.  on  Eq. 
Jurisprodence,  vol,  ii.  574-5BI,  (or,  I34I-1SSI,)  where  the  juTisdiction  of  the  conn  of 
chancery  on  this  subject  is  folly  examined  and  sustained. 

>  VaBUtadalen  *.  Vanaitsdalen,  14  Peno.  384. 
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only  to  the  person,  and  determines  when  the  infant  arrives  at 
the  age  of  fourteen,  in  the  case  both  of  males  and  females.  As 
it  is  concurrent  with  guardianship  by  nature,  it  ia  in  effect 
merged  in  the  higher  and  more  durable  title  of  guardian  by 
nature,  (a)  This  guardianship  is  said  to  apply  only  to  the 
younger  children, .who  are  not  heirs  apparent;  and  as  all  the 
children  inherit  equally  under  our  laws,  it  would  seem  that  this 
species  of  guardianship  has  become  obsolete. 

(3.)  Guardian  in  socage  has  the  custody  of  the 
*  iniant'a  lands,  as  well  as  of  his  person.  (6)  It  ap-  *  S22 
plies  only  to  lands  which  the  infant  acquires  by  de- 
scent ;  (c)  and  the  common  law  gave  this  guardianship  to  the 
next  of  blood  to  the  child,  to  whom  the  inheritance  could  not 
possibly  descend;  and  therefore,  if  the  laud  descended  to  the 
heir  on  the  part  of  the  father,  the  mother,  ot  other  next  relation 
on  the  part  of  the  mother,  had  the  wardship  ;  and  so  if  the  land 
descended  to  the  heir  on  the  part  of  the  mother,  the  father,  or 
bis  next  of  blood,  had  the  wardship,  (d)  These  guardians  in 
socage  cease  when  the  child  arrives  at  the  age  of  foiurteen  years, 
for  he  ia  then  entitled  to  elect  his  own  guardian,  and  oust  the 
guardian  in  socage,  and  they  are  then  accountable  to  the  heir 
for  the  rents  and  profits  of  the  estate,  (e)  If  the  infant,  at  that 
age,  does  not  elect  a  guardian,  the  guardian  in  socage  con- 
tinues. (/)  The  common  law,  like  the  law  of  Solon,  {g)  was 
sbrenuous  in  rejecting  all  persons  to  whom  the  inheritance 
might  possibly  arrive,  and  its  advocates  triumph  in  this  respect 
over  the  civil  law,  (A)  which  committed  the  burden  of  the  guar- 
dianship to  the  person  who  was  entitied  to  the  emolument  of 
the  eaccession.     As  we  have  admitted  the  half  blood  to  inherit 


(a)  3  Co.  38,  b.    Hftrg.  note  ST  to  lib.  S  Co.  LUt     Com.  Dig.  dt.  GnudiAO,  B. 
(A)  Com.  Dig.  tit.  Oaorditin,  B. 

(c)  Qoadnng  v.  Dirtrai,  2  Mod.  R^.  ITft. 

(d)  Lin.  Bee  123.    Qnadiiiig  v.  Downs,  3  Mod.  Bep.  176. 
\e)  litt,  ibid. 

(/)  The  Kjng  o.  Pienon,  Andrew's  Bep.  313.  The  gaardina  in  Bociige  has  lawfol 
possession  of  ihe  hmds,  and  he  ma;  maintain  ectiooB  of  trespass  or  t^ectment  in  re- 
spect to  the  lands  of  che  ward.  Bjme  v.  Van  Hoeseu,  5  Johns.  Bep.  66.  Jockaou 
e.  De  Walts,  1  ibid.  157. 

[g)  Potter's  G)r«ek  Antiq.  voL  i.  G74. 

(A)  Co.  Lin.  88,  b.    1  Blacks.  Com.  46S. 
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equally  with  the  whole  blood,  tiiia  jealoae  rale  would,  still  more 
extensively  with  ub,  prevent  relations  by  blood  from  being 
guardians  in  socage.'  The  law  of  Scotland  and  the  ancient 
law  of  France  took  a  middle  course,  and  may  be  euppoaed,  in 
that  respect,  to  have  been  founded  in  more  wisdom  than  either 
the  civil  or  the  common  law.  They  committed  the  pupil's  es- 
tate to  the  person  entitled  to  the  legal  succession,  because  he  is 

most  interested  in  preserving  it  from  waste ;  but  excluded 
'223     him  from  the  custody  of  the  pupil's  person,  because  'hie 

interest  is  placed  in  opposition  to  the  life  of  the  pupil,  (a) 
And  yet,  perhaps,  the  English,  the  Scotch,  and  the  French  laws, 
equally  proceeded  on  too  great  a  distrast  of  the  ordinary  integ- 
rity of  mankind.  They  might,  with  equal  propriety,  have  de- 
prived children  of  the  custody  and  maintenance  of  their  aged 
and  impotent  parents.  It  is  eqnally  a  mistake  in  politics  and 
in  law,  to  consider  mankind  degraded  to  the  lowest  depths  of 
vice,  or  to  suppose  them  acting  under  the  uniform  government 
of  virtue.  Man  has  a  mixed  character,  and  practical  wisdom 
does  not  admit  of  such  extreme  conclusions.  The  old  rule 
against  committing  the  custody  of  the  person  and  estate  of  a 
lunatic  'to  the  heir  at  law,  has  been  overruled  as  unreasonable,  {b} 
If  a  presumption  must  be  indulged,  as  was  observed  in  one  of 
the  cases,  it  would  be  in  favor  of  kinder  treatment,  and  more 
patient  fortitude,  from  a  daughter  .as  committee  of  the  person 
and  estate  of  an  aged  and  afflicted  mother,  than  from  the  col- 
lateral kindred.  The  fears  and  precautions  of  the  lawgiver  on 
this  subject  imply,  according  to  Montesquieu,  a  melancholy  con- 
acionsness  of  the  corruption  of  public  morals,  (c) 

This  guardianship  ia  a  personal  trust,  and  is  not  transmbsible 
by  succession,  not  devisable,  nor  assignable.  It  extends,  not 
only  to  the  person  and  all  the  socage  estate,  but  to  heredita- 
ments which  do  not  lie  in  tenure,  and  to  the  personal  estate. 
This  is  the  opinion  of  Mr.  Hargrave,  and  he  supports  it  by 
sfxong  reasons  ;  (dj   notwithstanding,  it  is  admitted,  that  the 


{a)  Enkine's  Lut.  p.  79.    Hallain  on  the  Middle  Ages,  vol.  i.  p.  106. 
(b)  Donner'g  Ca»e,  3  F.  Wma.  £62.    In  the  matter  of  LiriugBtoD,  1 
Bcp.  436.    Lord  Hardvricke,  [n  2  Atk.  Rep.  H. 
(c|  EapriC  dei  Loi:£,  lir.  19,  cb.  34. 

{d)  Nolo  67  to  lib.  S  Co.  UK. 
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title  to  gaardiaDship  in  socage  cannot  ariee  nnlesB  the  infant 
be  eeieed  of  lands  held  in  socage.  Thia  gaardianship  in  socage 
may  be  coneideied  aa  gone  into  diause,  and  it  can  hardly 
be  said  to  exist  ia  this  coontry,  for  the  guardian  *  most  *234 
be  some  relation  by  blood,  who  oaanot  possibly  inherit, 
and  sQch  a  case  can  rarely  exiat.  By  the  New  York  Revised 
Statutes,  (a)  where  an  estate  in  lands  becomes  vested  in  an  in- 
£ant,  the  guardianship  of  sncb  infant,  with  the  fights,  powers, 
and  dnties  of  a  guardian  in  socage,  belong  to  the  father  of  the 
infant ;  and  if  there  be  no  father,  to  tiie  motJier ;  and  if  there  be 
nd.ther,  then  to  the  nearest  and  eldest  relative  of  full  age,  not 
being  under  any  legal  incapacity ;  and  as  between  relatives  of 
the  same  degree  of  consanguinity,  males  are  preferred.  But  the 
lights  and  authority  of  every  such  guardian  are  superseded  in 
all  cases  where  a  guardian  is  appointed  by  the  deed  or  last  will 
of  the  Catbor  of  the  infant,  or  in  default  thereof,  by  the  surrogate 
of  the  county  where  the  minor  reaidee.  (b)  Surrogates  have  the 
same  power  to  allow  and  appoint  guardians  as  is  possessed  by 
the  chancellor ;  and  as  the  powers  and  jurisdiction  of  the  court 
of  chancery  are  dedared  (c)  to  be  coextensive  with  the  same 
powers  and  jurisdiction  in  England,  with  the  exceptions,  ad- 
ditions, and  limitations  created  and  imposed  by  tiie  constitution 
and  laws,  it  is  to  be  inferred  that  the  chancellor  of  New  York 
retuns  the  jurisdiction  over  in&nts,  which  belongs  to  the  chan- 
cellor in  England,  and  which  belonged  to  the  chancellor  of  New 
Yoik  prior  to  the  first  of  January,  1830,  when  the  Revised  Stai- 
ntes  took  effect 

(4.)  Tettetmentart/  guardianskips,  to  which  I  have  already 
alluded,  are  founded  on  the  deed  or  last  wiU  of  the  father,  and 
tiiey  supersede  the  claims  of  auy  other  guardian,  and  extend  to 
the  person  and  real  and  personal  estate  of  the  child,  and  con- 
tinue until  the  child  arrives  at  full  age.  This  power  in  the 
father  to  constitute  a  guardian  by  deed  or  will,  was  given  by 
the  statute  of  12  Dhailes  IL,  and  it  has  been  pretty  ex- 
tenedvely  *  adopted  in  this  country.    It  is  a  personal  trust,     *  335 


(a)  Vol.  ii.  3d  idic.  p.  S. 

\b)  N.  T.  Reviwd  SuiaUs,  tol.  i.  p.  719,  MC.  7.    Vol.  ii  p.  ISl,  tee.  4,  i,  6. 

(c)  Ibid.  vol.  ii.  p.  173,  MC  36. 

TOL.  II.  21 


.dr,yGoogIe 


242  OF  THE  RiaHT6  OP  PERSONB.  [PART  17. 

and  is  Qot  assignable,  (a)  A  will  merely  appointing  a  tes- 
tamentary gnardian  need  not  be  proved ;  and  though  the 
statute  speaks  of  appointment  b$f  deed,  as  well  as  by  will,  yet 
such  a  disposition  by  deed  may  be  revoked  by  will ;  and  it  is 
evident,  from  the  language  of  the  English  statute,  and  &om  the 
reason  of  the  thing,  that  the  deed  there  mentioned  is  only  a 
teBtamentary  instrument  in  the  form  of  a  deed,  and  to  operate 
only  in  the  ev8nt  of  the  father's  death,  (b)  Though  the  statute 
laws  in  this  country,  which  have  adopted  or  followed  the  pro- 
visions in  the  English  statute,  may  have  abridged  ita  explana- 
tory and  verbose  phraseology,  it  is  not  to  be  presumed  that  they 
intended  to  vary  the  construction  of  it.  The^e  parental  guar- 
dians may  be  appointed  by  the  father,  whether  he  be  of  fuU  age 
or  a  minor,  and  to  any  child  being  a  minor,  and  unmarried,  (e) 


(a)  Eyre  v.  ConnteBs  of  Shafleebnry,  2  P.  Wm*.  131,  OUehritt,  J.,  in  Balch  p. 
Sntitli,  I8N.  H.  Rqi.Ml. 

{b)  Lord  Sh&tleabQt7  d.  Huiium,  Finch's  Rep.  S33.  Lord  Eldon,  in  Expartt  Th« 
Earl  of  Ilcheitor,  7  Veiej,  367.  The  itatate  of  Ohio,  in  1831,  very  properly  drops 
the  word  deed,  and  gives  the  felber  the  power  of  appointing,  by  will,  a  teatamentary 
goardiatt  to  hii  infant  and  nnmairied  child.  Bat  die  alatnte  ia  North  Carolina, 
Georgia,  and  Tenneaaee,  saja  expraMlj,  tbat  the  Auher  may  bj  de»d,  czecaled  in  hli 
lifetime,  or  by  hia  last  will  and  leatament,  ia  writing,  dispose  of  the  cnatody  and  tni- 
tiOD  of  hia  children  dnring  tbeir  minoiity.  N.  C.  R.  S.  1837,  vol.  i.  p.  306.  Statats 
Laws  of  Tenneaaee,  IS3B,  p.  366.,  Hotchkiss,  Code  of  Georgia,  1815,  p.  333. 

(c)  TS.  Y.  Bevised  Statntes,  vol.  ii.  p.  150,  sec.  1,  a,  3.  StatntM  of  New  Jersey  of 
179S.  Elmer's  Digest,  5S8.  Act  of  Vir^nia,  1793.  V.  B.  C.  vol.  i.  p.  S40.  Stat- 
ute of  PeaDsylvania,  1833.  Fotdon'i  Dig.  971.  Chue's  SCatnies  of  Ohio,  voL  iii. 
17SB.  StatQte  of  Alabamn,  of  isas,  all  allow  a  father,  being  a  minor,  to  appoint  a 
testamentary  gnardian.  who  should  have  the  powers  of  a  gaardian  in  common  socage. 
Tfaij  tenamentary  power  was  copied  from  the  statate  1 S  Car.  II.  c.  S4.  The  statute 
of  1  Vict.  c.  36,  has  taken  away  tixini  an  in£uit  father  the  power  to  appoint  a  testa- 
mentary gnardian.  Bnt  it  is  said  that  the  power  given  by  the  statute  of  13  Car.  n., 
to  the  inbnt  father,  to  appoint  a  gnardiao  by  dted.  Is  still  retained.  The  Maisa- 
cfansetls  BevUed  Stalatea  of  IS36,  part  3,  lit.  4,  eb.  69.  Ibid.  tit.  7,  ch.  79,  requires 
security  from  every  testamentary  guardian  or  ttnslM,  appointed  by  will,  for  minors  or 
others,  unless  the  will  directs  otherwise,  and  the  trustee's  powen  and  duties  are  pre- 
scribed with  considerable  minuteneat.  It  was  declared  by  statute  in  Maasachusetti, 
in  1837,  that  the  marriage  of  a  female  guardian  operated  as  an  extingnishment  of 
her  authority  as  gaardian,  and  that  the  husband  did  not  snceeed  as  guardian  in  her 
right.  The  statute  of  HUaois,  of  1835,  givea  the  power  by  deed  or  last  will,  to  the 
mother  as  well  as  to  the  &ther,  if  she  be  sole,  and  dte  Bitber  has  made  no  snch  dispo- 
sition. Though  a  testator  by  will  directs  hia  executors,  oat  of  the  proceeds  of  a 
specified  bequest  to  his  infant  son,  to  educate  bim,  that  proviuon  does  not  of  itself 
s,  for  it  is  only  instraction  or  direction  a* 
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The  better  opinion  is,  that  such  a  testamentary  gaardian  will 
continue  till  the  age  of  twenty-one,  though  the  infant  be  a 
female,  and  marry  in  the  mean  time,  if  the  will  be  explicit  as  to 
the  duration  of  the  trust ;  for  the  statute  gives  that  authority  to 
the  father.  It  has  been  held,  that  the  marriage  of  a  daughter 
will  determine  the  guardianahip  as  to  her,  though  not  so  as 
to  a  son  until  he  comes  of  age ;  and  Lord  Hardwicke  said,  in 
Mendea  v,  Mendea,  (a)  that  it  had  been  ao  adjudged  in  Lord 
Shaftesbury's  case.  But,  in  the  subsequent  case  of  Roach  v. 
Garvan^  (b)  the  language  of  the  chancellor  was,  that  the  mar- 
riage would  not,  of  itself,  determine  a  guardianship,  though  the 
court  would  never  appoint  a  guardian  to  a  married  female  in- 
fant. The  latter  cases  lead  to  the  conclusion  that  the  marriage 
of  a  female  infant  does  not  absolutely  determine  the 
guardianship,  and  that  it  would  require  a  special  •  order  •  226 
in  chancery  to  do  it.  (e)  The  cases  are  not  very  clear 
and  consistent  on  thia  point.  It  would  be  quite  reasonable  that 
the  marriage  of  a  female  ward  should  determine  the  guardian- 
ship, both  as  to  her  person  and  her  estate,  if  she  married  an 
adult.  It  ought  to  be  so  as  to  her  person,  but  not  as  to  her 
estate,  if  she  married  a  minor.     Upon  the  marriage  of  a  male 


to  ibe  edacalion  of  tbe  infant,  sod  does  not  implf  (A«  ctutodg  or  charge  of  lh«  person. 
Keran  v.  Walker,  II  Leigh'a  Hep.  Hi. 

(a)  1  Vet.  89.    3  Atk,  Rep.  619. 

lb)  1  Ves.  160. 

(c)  In  the  matter  of  Whitaker,  4  Johns.  Ch.  Rep.  3S0.  It  was  decided  In  Jones  d. 
Ward,  10  Terger,  160,  that  guardian«bip  as  to  a  female  ward  ceues  npon  her  mar- 
riage ander  age.  In  England  it  is  qnite  of  conne  to  appoint  a  new  guardian  in  sach 
a  case.  B  Simons,  3*6.'  The  conrt  of  chancery  rarely  removes  a  toatamenlary  gnar- 
diaD  daly  appointed,  thongh  it  will  interfere  and  impose  sneh  restrictions  as  will  pre- 
vent an  abnse  of  the  tnist.  Goodal!  v  Harris,  2  P.  Wms.  560.  Roach  u.  Garran,  1 
Teiey,  160,  and  the  note  of  Mr.  Bell,  ibid.  Tliore  seems  to  he  no  sufficient  ground 
for  the  donbt  in  some  of  the  books,  that  a  testaraentary  guardian  cannot  be  removed. 
Story's  Com.  on  Eq.  Jnrispmdeoce,  vol.  ii.  p.  573,  sec.  1339,  note.  When  a/tm<  toie, 
appointed  guardian  of  her  infant,  married,  the  court  directed  an  inquiry  whether  she 
had  not  thereby  deprived  herself  of  the  guardianship,  as  she  was  no  loDger  luj  j'um  ,- 
Aoagb  it  seems  she  might  be  reappointed  nnder  new  sureties.*  Gomall,  matter  of. 
Bolls  Court  at  Westminster,  May,  1839.     1  Beav.  34T. 


■  incbolsoD  «.  Wilbom,  18  Geo.  48T. 

*  A  married  woman  may  be  made  a  gnardiao  with  the  assent  of  her  hosband,  bat  a< 
otbatwise.    Pabner  v.  Oakley,  3  Doug.  Mich.  R.  U8. 
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ward,  the  goardiajiBbip  continties  as  to  hie  estate,  thoagh  it  has 
been  thought  otherwise  as  to  his  peraon.  (a)  ^ 

(5.)  The  distinction  of  gnardians  by  nature,  and  by  socage, 
seems  now  to  be  lost  or  gone  into  oblivion,  and  those  several 
kinds  of  guardian  have  become  eesentialiy  superseded  in  prao 
tice  by  the  chancery  guarditms,  or  gnardians  appointed  by  the 
court  of  chancery,  or  by  the  surrogates  in  the  respective  coun- 
ties of  New  Yoi^,  and  by  courts  of  similar  character,  and  hav- 
ing jurisdiction  of  testamentary  matters,  in  the  other  states  of 
the  Union,  (ft)  Testanientary  guardians  are  not  very  common, 
and  all  other  gnardians  are  now  appointed  by  tiie  one  or  the 
other  of  those  jurisdictions.  The  power  of  the  chancellor  to 
appoint  guardians  for  infants  who  have  no  testamentary  ca 
statute  guardian,  is  a  branch  of  his  general  jurisdiction  ovor 
minors  and  their  estates,  and  that  jurisdiction  has  been  long 
and  unquestionably  settled,  (c)  The  chancery  guardian  con- 
tinues until  the  majority  of  the  infant;  and  is  not  controlled  by 
the  election  of  the  infant  when  he  arrives  at  the  age  of 
*  227     fourteen,  (rf)    If  there  be  no  testanientary  "  guardian,  the 


{a)  Beevs'a  Domeide  RelatioDB,  p.  S28.  B;  the  civil  lair,  muriage  did  not  confer 
OQ  a  minor  the  privileges  of  majoritj.  Dig.  4,  4,  2.  Code,  6,  37,  IS.  Bat  die  I&«8  of 
modem  nations  axa  veij  diy«ne  on  the  affect  of  marriage  upon  minon.  Muriage  is 
ftn  emancipation  of  the  minor  to  full  righta  by  the  French  and  Dutch  lawa.  Coda 
Civil,  art.  476.     Voet  ad  Fand.  4, 4,  6.    Vanderlinden's  Inat.  b.  1,  ch.  9,  sec  7. 

(b)  In  Pennsjlvania,  the  orpbans'  court  haa  plenary  power  to  appoint  and  control 
gnanUans,  and  regulate  the  Diainianance  of  infants ;  and  in  Ohio  the  courts  of  com- 
mon picas ;  and  in  Kew  Jenej  the  ordimtrj  or  orphans'  conn,  or  the  suirogaie,  aa 
the  case  ma;  be ;  and  in  MBUachneettB,  Connecticut,  and  other  states,  tlie  conrt  of 
probate  of  the  conntj  have  the  power.  In  North  Carolina  Che  anperior  and  county 
coiirta  and  the  coort  of  chancery,  seem  la  have  concorrent  jurisdiction  over  orphans 
and  their  estates.    N.  C.  B.  S.  1837,  pp.  307,  313. 

(t)  Hatx.  n.  16  to  Co.  Lltt  88  b,  So.  70.  2  Ponb.  Tr.  Eq.  388,  n,  10  Veaej,  63. 
Sir  J.  JekyU,in  Ejre  r.  Countess  of  Shaftesbniy,  S  P.  Wma.  118,  119.  The  usual 
order  in  tbe  appointment  of  a  guardian  for  a  minor  under  fonrteen,  the  father  being 
dead,  is,  (I.)  to  the  mother,  if  nnmarried,  (a.}  the  paCamal,  and  (3.)  the  maternal 
grandfather,  (4.)  to  one  or  more  uncles  on  the  father's  side,  (i.)  to  the  one  or  more 
uncles  on  the  mother's  side,  (6.)  to  any  other  proper  person. 

[d)  In  the  matter  of  NicoU,  I  Johns.  Cb.  Bop.  35.  N.  Y.  Bevised  Statutes,  vol.  ii. 
p.  191,  sec.  10,    In  Maryland,  it  is  provided  by  statute  that  infant  females,  at  the  ago 

'  Wbere  there  are  two  ^ardions,  one  of  them  can  maintain  an  action  agalost  the  other 
for  removing  the  ward  from  Che  enslody  of  the  former  wilhont  her  conient.  QUbKt  «. 
Schwenck,  14  Mees.  &  WeU.  B.  48«. 
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sniTOgate  or  judge  of  probate  is  authorized  to  allow  of  guar- 
dians who  shall  be  chosen  by  infants  of  the  age  of  fourteen 
years,  and  to  appoint  guardiEiDS  for  such  as  shall  be  within  that 
Etge,  in  as  fall  and  ample  a  manner  as  the  chancellor  may  ap> 
poiat  or  allow  the  same,  upon  the  guardian  giving  adequate 
security,  for  the  faithful  discharge  of  his  trust ;  and  upon  due 
cause  shown,  and  due  inquiry  made,  the  surrogate,  who  ap- 
pointed a-guardian,  may  remove  him  from  his  tmat,  and  appoint 
another  in  his  stead,  (a)  Guardians  are  liable  to  be  cited  and 
compelled  to  account  before  the  surrogate,  bat  hia  powers  in 
these  respects  are  not  exclusive.  The  general  jurisdiction  over 
every  guardian,  however  appointed,  still  resides  in  chancery; 
and  a  guardian  appointed  by  the  surrogate,  or  by  will,  is  as 
much  under  the  superintendence  and  control  of  the-  court  of 
chancery,  and  of  the  power  of  removal  by  it,  as  if  he  were  ap- 
pointed by  the  couri{6) 


of  sixieen,  ahallbe  eQtitkd  lo  demand  and  receive  from  tbeir  guardiana,  poasession 
of  Ibair  real  and  perional  estate,  and  at  the  age  of  eighteen  thej  have  a  capacity  to 
devise  leal  estate.  Bat  these  are  exeeplioos  to  the  general  rale  of  the  common  law, 
and  in  other  reapecta  the  legal  minoril;^  and  diaabilitj  of  infancj  of  females  aa  well 
as  of  malea,  continnes  nntU  the  age  of  twentj-one,  Davia  v.  Jacquin,  5  Harr.  t 
Johna.  Rep.  100.  She  cannot  e](ecate  a  relense  to  her  gnordiaa  nnder  the  age  of 
twentj^one.    Fridge  v.  The  State,  3  Oill  &  Johna.  Rep.  103.> 

(a)  N.  Y.  Revised  Statutes,  vol.  ii.  pp.  150-153,  sec.  4,  5,  6,  10-19.  Mass.  Reriaed 
Stalates,  1836,  The  competent  age  of  the  infuit  for  chooaing  a  gnardian  ia  aaaall; 
fixed  at  fonneen  in  males,  and  whea  a  diSerence  ia  made  between  the  age  of  the  aexes 
in  tbiB  caae,  it  is  twelve  in  females.  This  was  the  andent  Malote  rule  in  Connecticnt, 
Bod  it  was  declared  by  Btatnts  in  1831,  and  in  Ohio  bf  etatnte  in  I8S4. 

{b)  In  die  matter  of  Andrews,  1  Johns.  Ch.  Rep.  99.  Ex  parte  Cmmb,  2  Jobcs. 
Ch.  Hep.  439.  Duke  of  Beanlbrt  v.  Bertj,  1  P.  Wma.  703.  N.  Y.  Revised  Statutes, 
vol.  ii.  pp.  152,  15S,  S30.  The  rights  and  powers  of  the  ^ardians  over  the  person 
and  property  of  their  wards  are,  like  the  rights  and  anlhorities  of  execatora  and  ad- 
min istratora,  Btrictl;  local,  and  cannot  be  exercised  in  other  states,  for  they  come 
within  the  same  reaaoning  and  authorit]'.  Hotrell  b.  Dickey,  1  Johns.  Ch.  Rep.  15& 
Sabin  u.  Oilman,  1  N.  H.  Rep.  193.  iLnnstrong  d.  Lear,  13  Wheaton,  189.  Story's 
Com.  OD  the  Conflict  of  Laws,  t  494.  tl  leq.  594.^  Nor  have  they  any  authority  over 
the  real  property  of  their  wards,  sitaated  in  other  conntriee,  far  inch  property  is  gov- 
erned by  the  lawranta.     Story,  ibid.  ^  504.    But  a  gnardian  may  change  the  domi- 

'  She  may  at  the  age  of  eighteen  execate  a  valid  release  to  one  who  hat  bttn  her  gnar- 
dian.   UcClellan  v.  Kennedy,  8  Maryl.  3S0.    S.  C.  8  Maryl.  Ch.  3S4. 

'  Where  a  gnardian  removed  fhnn  the  state  in  which  be  received  bla  appointment,  car- 
rying with  bim  a  part  of  the  in&nt's  property,  the  court,  without  notice  to  him,  appointed 
another  in  his  place.    Cooke  t>.  Beale,  11  lied.  36. 


.dr,yCOOgIe 


246  OP  THB  HiaHTB  OF  PBRBOSS.  [PART   TV. 

The  practice  in  chancery,  on  the  appointment  of  a  goardiaa, 
IB  to  require  a  master's  report  approving  of  the  persoD  and  seca- 
rity  offered.  The  conrt  may,  in  its  discretion,  appoint  one  per- 
son guardian  of  the  person,  and  another  goaidian  of  the  estate ; 
in  like  manner  as  in  the  cases  of  idiots  and  lunatics,  there  may 
be  one  committee  of  the  person,  and  another  of  the  estate.  The 
guardian  or  committee  of  the  estate  always  is  required  to  give 
adequate  security,  but  the  goaidian  or  committee  of  tfae  person 

gives  none. 
*338  *The  gaardian  of  tho  estate  has  no  farther  concern 
with,  or  control  over,  the  real  estate,  than  what  relates  to 
the  leasing  of  it,  and  the  reception  of  the  rents  end  profits,  and 
it  is  his  doty  to  place  the  ward's  land  upon  lease,  (a)  He  has 
Bnch  an  Interest  in  the  estate  of  his  ward  as  to  enable  him  to 
avow  for  damage  feasant,  and  to  bring  trespass  or  ejectment  in 
his  own  name.  These  were  common-law  rights  belonging  to 
the  guardian  in  socage,  and  they  apply  to  the  general  gaardian 


dl  of  hie  wsxd,  ao  u  to  aihet  the  rigbt  <^  RicMuion  to  penonal  propertj,  if  it  b« 
done  in  good  Mib.  lUd,  SGS.  See  Potint^r  d.  Wightman,  3  Merivale'i  Bep.  67, 
when  the  qneation  u  tu  the  power  of  the  gitardioK,  being  ataa  a  mdaw  <md  vulker  of 
tie  ntnor,  M  tranter  the  domicil  of  the  minor,  ia  diacnaeed  b?  covnael  with  great 
leanuDg,  aad  Uie  competencj  of  the  aurriTing  parent  as  ■  guardian  to  do  it^  is  ahown 
to  reit  notonlj  optni  principle,  bnt  npon  the  aonndeat  foreign  aathorilj;  and  J.  Voet, 
Bodenbnrgh,  Bjnkenhoek,  and  Polhier,  are  dted  for  the  pnrpoce.  The  tame  prin- 
ciple ii  adopted  in  thia  connti?.  Uoljoke  ».  Haskina,  S  Pick.  R«p.  30.  The  cue 
decided  hj  Sir  William  Grant  was  one  in  wbicb  the  gaardian  wai  alao  (he  mol/ier  of 
the  infant,  and  the  continental  anthoritiea  refbired  to,  epcnk  of  the  power  of  the  nr- 
'  Tiving  parent  to  change  the  domicil  of  the  child,  if  not  done  ftsodDlentlf,  with  a  Tiew 
to  dunga  the  sncceatfon.  Pothier  agreea  to  that,  but  deniei  that  a  gnardian  ontj  in 
that  character  can  do  it.  The  French  and  Loaiai&Qa  ciril  codes  declare  that  the  minor 
has  his  domidl  at  that  of  hia  &ther,  mother,  or  tutor.  Code  Civil  of  France,  n.  108; 
of  Louisiana,  art.  48.  A  contrai;  decision  was  mode  ia  School  Director!  v.  Jama, 
S  Watts  &  Serg.  SeS,  and  it  waa  held,  that  thongh  iha  domicil  of  the  ptvsil  iras  Ifae 
domicil  of  the  child,  it  waa  not  neoeasarilj  ao  in  the  case  of  a  gmtrdian.  The  parent's 
inflnence  in  thia  case  ipringa  from  the  inatitntion  of  maniage  and  families,  and  the 
learned  Ch.  J.  Gibson  followed  the  doubt  of  Ur.  Justice  Storj,  and  confined  the 
powerof  changing  the  infant's  domicil  to  the  parent,  qua  parent.  It  would  rather 
seem  to  me,  that  if  there  be  no  competent  parent  linng,  and  the  gnardian  be  dnlf 
appointed,  that  he  maj  aud  ought,  when  acting  in  good  fkilh  and  reaaonablj  in  his 
character  of  guardian,  to  be  able  to  aiuft  (he  infant's  domicil  with  hii  own,  and  (hat 
the  foreign  anthoritiea  to  that  point  have  the  beat  reason  on  their  aide.  The  objection 
against  the  guardian'a  power  in  such  a  case  appears  to  me  (o  be  too  ttfined  and  spec- 

(a)  Genet  w.  TaUmadge,  1  Johns.  Ch.  Hop.  6«l.    Joikes  u.  Ward,  10  Terger,  160. 
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at  the  present  day.  (a)  He  may  lease  dmiDg  the  minority  of  the 
ward,  and  no  longer,  (b)  bttt  he  cannot  sell  without  the  authority 
of  the  coort  of  chancery.  He  may  sell  the  personal  estate  for  the 
purpoaea  of  the  trust,  without  a  preriona  order  of  the  conrt.  (c)  * 
Whenever  it  becomes  necessary  to  have  the  real  estate  of  an 
infant  sold,  there  must  be  a  guardian  specially  appointed  for 
that  porpoae ;  and  the  sale  is  made  under  the  direction  of  the 
court  of  chancery,  and  the  application  and  disposition  of  the 
proceeds  are  to  be  under  ita  order;  for  in  respect  to  such  pro- 
ceedings, the  infant  is  considered  a  ward  of  the  court  (d)  The 
only  material  restriction  in  New  YoA  on  the  power  and  discre- 
tion of  the  conrt  of  chancery  in  this  case  is,  that  no  estate  of  an 
infant  can  be  sold  against  the  provisions  of  any  last  will,  or  of 
any  conveyance  by  which  the  eatate  was  vested  in  the  inftint. 
But  the  provisions  of  the  law  have  been  held  not  to  apply  ordi- 


(a)  Shoplaadn.  Ejoler,  Cro.  J.  93.  BTme  e.  Tan  Hoesen,  5  Johiu.  Rep.  66.  The 
Siag  V.  iQhabitante  of  Oakler,  10  East,  491.  But  the  guardian  or  committee  of  t, 
lunatic  cannot  make  leasea  and  liring  ejectments  in  his  own  name  without  special 
Btstnt«  authoritj.  This  was  the  rale  at  common  law.  Enipe  v.  Palmer,  2  Wilson, 
130 ;  and  it  is  ^e  rale  in  North  Carolina,  (3  Iredell,  389,)  nhoee  courts  follow  more 
Btrictlj  the  Engliah  law,  and  are  Ies«  inSnenced  bj  American  itate  decisions  than  per- 
haps any  Bt«le  in  the  ITnioii. 

(A)  Boe  V.  Hodgeon,  S  Wila.  139,  135.  field  v.  Sebieffelin,  7  Johns.  Ch.  Rep.  154. 
But  the  gaardian's  lease  of  the  infant's  lands  for  &  term  of  yeu-s,  extending  beyond 
Ae  inbnt's  age  of  14  yean,  is  voidable,  provided  the  infant  bo  tben  entitled  Co  choose 
ais  own  gnardian,  and  it  may  be  avoided  bj  the  snbseqaem  guanliui  chosen  bj  the  in- 
fant.    Snook  V.  BntCon,  5  Halsted,  l.l^. 

(c)  JieU  V.  Schieffelin,  7  Johns.  Ch.  Rep.  ISO.  Ellis  r.  Essex  M.  Bridge,  S  Pick. 
Rep.  343.  The  sole  of  personal  estate  of  the  infant  cetlui  que  tnul,  without  a  previous 
Older  in  ehaoeery,  if  fair,  would  nndonbtcdly  he  good  as  to  the  purchaser;  but  the 
Sftfer  course  for  the  guardian  is,  to  have  a  prBvioos  order  in  cbancery. 

{d)  N.  Y.  Revised  Stainies,  vol.  ii.  p.  194,  sec,  170-180.  Act  of  congress  of  March 
8d,  1843,  ch.  87,  as  to  the  cbaacery  sale  of  the  rvat  estate  of  infants  wiibiu  the  District 
of  Colnmbia.  In  Maryland,  the  cbancellor,  by  a  statute  provision,  may  order  the  real 
estate  descending  to  infants  to  be  sold  for  the  payment  of  debts.  And  in  Ohio,  the 
courts  of  common  pleas  i^polnt  guardians,  and  may  anthoriie  them  to  sell  the  real 
and  pergonal  estate  of  the  ward  in  any  county  of  the  state ;  and  all  guardians,  whether 
appointed  by  the  courts  or  testamentary,  must  account  before  the  court  every  two 
yean ;  bat  the  ward  may  open  the  accounts  within  two  years  after  be  comes  of  age. 
Act  of  Maryland,  1789.  Statnte  of  Ohio,  Febrnair  6,  1824.  Lessee  of  Maxsom  v. 
Sawyer,  IS  Ohio  B.  19S. 


lHtintwv.I.awi«noe,  II  Orate,  m.    Woodward  r.  Donallj,  ST  Ala.  ISB. 
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narily  to  the  case  of  a  female  infant  who  is  married.  The 
"229"  power  given  to  the  court  to  order  a  "sale  of  liie  real  es- 
tate of  infants,  waa  intended  for  theii  better  mainten- 
ance and  education,  and  not  that  the  proceeds  should  be  placed 
at  ihe  disposition  of  the  husband,  (a) 

In  addition  to  these  general  guardians,  every  court  has  the  in- 
cidental power  to  appoint  a  guardian  ad  litem,  and  in  many 
cases  the  general  guardian  will  not  be  received  as  of  course, 
without  a  special  order  for  the  purpose.  (6) ' 

The  guardian's  tmet  is  one  of  obligation  and  duty,  and  not 
one  of  speculation  and  profit.  He  cannot  reap  any  benefit 
from  the  use  of  the  ward's  money.  He  cannot  act  for  his  own 
benefit  in  any  contract,  or  purchase,  or  saJe,  as  to  the  subject  of 
the  trust.^  If  he  settles  a  debt  upon  beneficial  terms,  or  pur- 
chases it  at  a  discount,  the  advantage  is  to  accrue  entirely  to 


(a)  Msttar  of  Whittker,  i  Johns.  Ch.  Bep.  378.  The  Rarised  SutoMs  of  New  York 
have  not  altered,  essentially,  the  phraseology  of  the  law  as  it  stood  when  the  decision 
ID  the  case  of  Whitaker  was  made.  The  la.nguage  of  the  statute  is  sufGcicntly  com- 
preheasive  to  embrace  the  case,  and  there  mnj  bo  instances  in  which  it  would  be  neces- 
sary that  the  estate  of  a  female  married  infant  should  be  sold,  as  wbere  the  husband 
absconds  and  leaTes  her  deslitate.  The  case  referred  to  presumed  that  the  power 
to  direct  a  sale  still  resided  in  the  court  of  chancery,  to  be  exercised  in  special  cases. 
In  Connecticut,  the  conrta  of  probate,  on  due  application  and  for  reasonable  cause, 
may  order  the  sale  of  the  real  estate  of  any  minor.  Statutes  of  Connecticut,  1888, 
p.  331 ;  aod  this  power  is  generally  conferred  by  statnte  in  the  several  states,  in  the 
courts  of  consistorial  jurisdiction. 

lb)  Harg.  note  TO,  and  note  SSO  to  lib.  3  Co.  Litt.  Hackle  u.  Wye,  Carth.  S55. 
Whoever  eniera  npon  the  estate  of  an  infant,  Is  considered  in  equity  as  entering  in  ibe 
character  of  guardian ;  and  after  the  infant  comes  of  age,  he  may,  by  a  bill  in  chan- 
cery, recover  the  mesne  proSts.  Morgan  v.  Morgan,  1  Adc  489.  Drurj  i>,  Conner, 
1  Harris  &  Gill,  S20. 


'  HathewBOn  v.  Sprsgoe,  1  Cnrtis,  C.  C,  l&T.  The  court  will  not  appoint  a  peraon,  who  is 
not  interestedia  the  mfantorintbesait.  Fosters.  Cautley,  la  E  L.  &Eq.  437.  Soagiiar- 
dian  ad  Ultm,  appointed  without  the  consent  or  knowledge  of  the  infant  defendants,  was 
removed,  and  one  of  their  own  choice  substituted.  Matter  of  tbe  Water  Conuniisionera, 
1  Edw.  Ch.  E4G. 

*  Dietterich  s.  Heft,  E  Hair's  B.  ST.  Clowes  v.  Van  Antwerp,  4  Barb.  S.  C.  Bep.  416. 
LefcTTe  p.  Larsway,  31  Barb.  168.  Kannard  *.  Adams,  11  B.  Mon.  101.  Sparbawk  «. 
Allen,  1  Foster,  (N.  H.)  8.  A  guardian's  purchase  of  his  ward's  lands,  cannot  be  avoided 
bj  the  latter  as  ag^nst  the  guardian's  mortgagee,  who  paid  a  valuable  conaideration  and 
bad  DO  notice  of  the  circumstaocae  of  tbe  sale.  Wymau  v.  Hooper,  1  Gray,  141.  The 
guardian  of  an  inbnt  has  not  tbe  power  to  enter  into  murlage  articles  with  her  intended 
husband,  which  shall  tw  obli^tory  on  her.    Healy  «.  Rowan,  t  OraU.  414. 
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the  infantas  benefit.  He  is  liable  to  an  action  of  account  at 
common  law  by  the  infEuit,  after  he  comes  of  age ;  and  the  in- 
font,  while  under  age,  may,  by  his  next  firieud,  call  the  guardian 
to  account  by  a  bill  in  chanceTy.(a)i  Every  guardian  in  socage, 
and  every  general  guardian,  whether  testamentary  or  appointed, 
is  bound  to  keep  safely  the  real  and  personal  estate  of  his  ward, 
and  to  account  for  the  personal  estate,  and  the  issues  and 
profits  of  the  real  estate ;  and  if  he  makes  or  sufTers  any 
waste,  sale,  or  destruction  of  the  inheritance,  *  be  is  Ua-  *  230 
ble  to  be  removed,  and  to  answer  in  treble  damages.  (6) 
If  the  guardian  has  been  guilty  of  negligence  in  the  keeping  or 
disposition  of  the  infantas  money,  whereby  the  estate  has  in- 


(a)  Bj  tbe  prMtiM  in  chanceiy,  an  infuit  ia  allowed  one  jtar  after  be  uriTes  of 
ag«  to  inveitigate  tbe  gnardiaD'a  acoonnCE,  and  to  anrchaige  and  falatfy  if  tbef  be 
fbond  wrong,  and  the  gnardian  is  not  eotitled  to  an  abaoiate  diicharge  nntil  the  es- 
pEralioa  of  tbat  time.  In  the  matter  of  Tan  Home,  7  Paige,  16.  The  conrte  of  * 
eqni^  throw  a  Tigilaat  and  jealoaa  care  over  the  dealinga  of  goardians  with  infanta 
on  their  coming  of  age.  If  there  be  a  pecuniar;  transaction  between  gnardlan  and 
Mid  jnst  after  tbe  latter  becomea  of  age,  and  without  any  benefit  moving  to  the  child, 
as  in  the  case  of  gifts,  the  preanuip^on  b,  that  nndno  inflaenee  has  been  emplojed, 
and   that  presnmption  mnet  be  rebutted  bj  adequate  proof.    Archer  v.   HudeoQ, 

7  BeavaD,5Sl.  The  conrts  set  aside  such  tranaactioaii  on  the  grotmd  of  public  alilitj 
and  poUcj,  though  there  be  no  actual  unfairaeaB  in  the  case.  Hjllon  v.  Helton, 
S  Tesey,  S4T.  See  Gt^e  v.  We!U,  IS  Barb.  R.  Si.  A  settlement  out  of  court, 
between  a  gaardian  and  bia  former  wan],  is  a  rvleaie  to  the  guardian,  has  been  held 
not  to  be  a  compliance  with  llie  guardian's  bood  to  render  an  bccouqi  when  required 
by  the  court.  Kitlredge  n.  Betlon,  1 4  N.  Hamp.  B.  40! .  Gregg  v.  Gregg,  1 5  N. 
Hamp.  B.  190. 

(b)  S.Y.  Rerised  Statates,  ToL  ii.  p.  IM,  sec.  £0,  21.  The  atamce  law  of  Tennes- 
see is  very  strict  and  monitory  reapeeiing  the  fidelity  of  executors,  adminiatrators, 
ud  guardians.  T}ie  act  of  1B3T,  cb.  IS5,  requirea  them  to  setUe  their  accounts  with 
the  clerk  of  tbe  county  court  once  a  year,'  and  if  they  neglect  to  do  so  for  thirty 
day«  after  being  called  upon  by  the  clerk,  they  are  liable  to  indictment,  aud  the  atlor* 
ney  general  is  bound  ex  officio  to  prefer  the  indictment.  Tbe  supreme  court  thinks 
the  laws  to  be  admirably  adapted  to  preserve  the  property  of  eesfui  qta  Inufa,  and  the 
Bdelity  of  these  tmsteee.  State  v.  Parrish,  Nashville,  Dec.  1343,  4  Humph.  SH&. 
Onaidians  are  allowed  for  their  reasonable  expenaei,  and  the  same  rates  of  compensa- 
^n  (N.  Y.  Revised  Statutes,  vol.  ii.  p.  153,  sec  SB.  Mass,  Revised  Statutes,  part  9, 
tit.  7,  cb.  79)  for  tbeir  servicea,  a«  provided  by  law  for  executors ;  and  for  chat,  see 
ittfra,  p.  4S0. 


1  So  If  tbe  guardian  be  removed  during  the  infant's  minority.    Richards  v.  Swan 
T  am,  see.     Swan  v.  Dent,  3  Haryl.  Cb.  111. 
*  So  Laws  of  ConnecUoal,  1868,  o.  M. 
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cnired  loss,  the  guardian  will  be  obliged  to  sustain  tJiat  loaB.(a)^ 
The  guardian  must  not  convert  the  personal  estate  of  the  infant 
into  real,  or  buy  land  with  the  infant's  money,  without  the 
direction  of  the  court  of  chancery.  The  power  resides  in  that 
court  to  change  the  property  of  infants  from  real  intg  personal, 
and  from  personal  into  real,  whenever  it  appears  to  be  mani- 
festly for  the  infantas  benefit.  (&)'    It  is  said  that  the  latter 


(a)  Giurdiaiu  and  tnuteei  of  the  moneyed  concenu  of  othert  uv  uuirerable  for 
any  misapplication  or  anauthorized  dealings  with  the  tniit  money*  or  stock.  The 
nile  on  tliis  anhject  is  very  strict*  All  pereona  acting  in  a  fidndary  character  are 
bound  to  me  the  same  care  and  management  that  a  prndent  man  woald  eserdse  oier 
his  owa  aj^irs.  What  is  the  requisite  diligence,  will  depend  on  the  attendant  cir- 
cnmitaDCes.  GloTer  t>.  Glorer,  1  McHulUo's  S.  C.  Bep.  153.  A  receiver  in  chan- 
cery is  answerable  ibr  the  loss  of  moQeys  by  the  failure  of  a  banker  with  whom  thej 
were  deposited  for  secerity,  if  the  receiver  parts  with  the  abmlula  control  over  the 
fund,  and  lets  a  stranger  in  to  control  his  absolale  discretion  in  the  ease.  S^way  b. 
Salway,  3  Russell  &  Mylne,  S15.*    So,  Lord  Eldoa,  in  Ware  v.  Polbill,  11  Vesey, 

.  278,  and  in  Fhillipe,  ex  parte,  19  Vesey,  13£,  was  very  gnturded  in  laying  down  the 
power  of  the  court  in  changing  Infant's  property  bo  as  not  to  affect  the  infuit's  power 
over  it  when  he  comes  of  age,  or  to  change  its  descendible  character.  Bnt  oi  a  gen- 
eral rule,  in  respect  to  ilocks  held  in  trust,  eucb  tmsleee  are  not  to  look  beyond  the 
legal  title,  or  to  take  notice  aliunde  of  trusts  chargeable  npOD  the  Stock,  HartgB  n. 
Bank  of  England,  3  Vesey,  55.  Bank  v.  Parson,  S  ibid.  66S.  Franklin  o.  The  Bank 
of  England,  1  Bossell,  575. 

(b)  Earl  of  Wincbelsean.  Norcliffe,  1  Vem.  Bep.  434.  Inwood  e.  Twyne,  Amb. 
Sep.  417.  S  Eden's  Rep.  148,  153,  S.  C.  Ashbnrton  d.  Aihburton,  6  Vesey,  6. 
Enger  a.  Hnger,  3  Besaa.  S.  C.  Eq.  Bep.  IS.  Dorsey  v.  Gilbert,  11  Gill  &  Johnson, 
87.  3  Johns.  Ch.  Rep.  348,  370.  Hedges  v.  Biker,  5  id.  163.  By  the  English  statute 
of  8  £  9  Vict.  ch.  97,  trustees  of  stock  belonging  to  an  infant  or  lunatic  may  give 
power  10  receive  dividends.  Equity  will  not  interfere  iu  advermm  lo  change  real 
into  personal  estate  by  a  sale,  wilbool  requiring  it  to  retain  throughout  the  character 
of  tbo  original  fund.  FoBlcr  r.  Billiard,  1  Story's  Bep.  77.'  And  it  is  a  well-settled 
rule  in  chancery,  that  when  land  is  directed  to  be  sold  and  turned  Into  mon^,  or 

1  Wills's  Appeal,  32  Penn.  826.    McLean  v.  Hosea,  14  Ala.  194. 

*  Stanley's  Appeal,  8  Bsrr'e  R.  481.    Worrell's  Appeal,  9  id.  508.    S.  C.  2S  Penn.  44. 

■  The  recover  of  an  Insolvent  oorporatton  cannot  impeach  or  disaffirm  the  lawful  acta  of 
die  company.    Hyde  v.  Lynde,  4  Comst.  R.  SR7. 

<  CoUins  V.  Champ,  15  B.  Mon.  118.  Whan  an  hifant's  lands  are  sold  by  order  of  the 
court,  the  proceedx  an,  wilii  respect  to  descents,  impressed  with  tbe  cbaracter  of  realty 
during  the  infant's  minority.  Shumway  v.  Cooper,  16  Barb.  566;  Forman  o.  Marsh, 
1  Kem.  544;  Sweezy  v.  Thayer,  1  Dner,  28S;  March  v.  Beirlsr,  B  Ired.  Eq.  524.  This  flc- 
titiooB  character  cesses  wbeo  tbe  party  attains  tijs  majori^  and  receives  possession  of  the 
property.    Forman  e.  Marsh,  uU  lupra, 

t  Ex  parte  Jewett,  16  Ala.  409.  Troy  e.  Tioy,  1  Bnsbee,  Eq.  BE.  This  power  is  not 
inherent  In  the  original  jurisdiction  of  chancery,  but  la  wholly  derived  from  sUtutea. 
Bakerc.Lorillard,4Comst.35T;  Forman  v.  2fatsb,  I  Kern.  544. 
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power  may  be  exercised  by  a  guardian  or  trustee,  in  a  clear  and 
strong  case,  without  the  previous  order  of  a  court  of  equity ; 


moDej  i»  direstcd  to  bo  employed  in  the  paichaM  of  lands,  coarti  of  eqait;,  in  doal- 
iag  wilh  the  subject,  will  consider  it  diat  spedea  of  property  inCo  which  it  is  directed 
10  be  convened.  Wbiit»  legally  agreed  lobe  done,  is  considered  as  done.  Wbeldale 
V.  Partridge,  B  Vesey,  396.  Craig  v.  Leslie,  3  Whealon,  563,  577-588.  Peter  o. 
BeTerley,  10  Pewrs's  U.  S.  Rep.  B33.  Hawiej  i>.  James,  5  Paigc'B  E,  320.  Wal- 
worth, Chancellor,  in  Qott  v.  Cook,  T  Paige's  Rep.  ft34.  Coweo,  J.,  io  Kane  v.  Gott, 
a*  Wendell,  660.  Rntheiford  v.  Green,  S  Iredell's  N.  C.  Eq.  Rep.  122.  Beading  v. 
BlackweU,  Baldwin'sC.  C.  U.  S.  Hep.  166.  Rhinehart  i  Harrison,  ibid.  177.  See, 
also,  in/ra,  p.  176,  n.  The  English  authorities  on  this  eabjoct  are  collected  in  Foa. 
btanqne'B  Eq.  voL  i.  b.  I,  ch.  6.  sec.  9,  notes  e.  I.  Newland  on  Contracts,  ch.  3i 
pp.  48-64.  a  Star;  on  Equity,  99,  585-587.  Surge's  Com.  on  Colonial  and  Poreign 
Laws,  Tol.  ii.  53-5T.  2  Jaiman's  Powell  on  Devises,  ch.  4,  p.  60.  Leigh  &  Balzell 
on  Eq,  Coaversion,  48,  &c'  The  coostitution  of  New  Jersey,  in  1844,  arc  4,  sec.  7, 
pTohibita  the  passing  of  any  private  or  special  law  for  the  sale  of  lands  belonging  to 
any  minor,  or  other  persons  under  no  legid  disability  to  act  for  themselves.  Before 
tliia  constitutional  provision,  the  legislacare  had  the  anihoriiy  in  its  discretion,  and 
tlw  court  of  chancery  had  that  authority  in  the  case  of  infonta  and  lunatics,  aod  I 
pranme  it  bas  it  sdll.  Snowhill  o.  Snowhill,  2  Green,  N.  J.  Ch.  R.  SO.  If,  under  a 
power  to  sell  real  cmale  for  certain  purposes,  a  sale  be  made,  and  if  tbere  be  a  sor- 
plns  undisposed  of,  it  goes  to  the  heir  at  law  as  real  estate.  Leigh  &  Dais,  on  Coa- 
wrsion,  92.  Estate  of  Tilghmao,  S  Wharton,  44.  SnowhiU  «.  Ex'r  of  8.,  1  Green's 
S.  J.  Ch.  Rep.  SO.  The  doc(rioe  of  equitable  conversion,  as  applied  to  the  change 
of  real  into  personal  estate,  seems  to  rest  upon  the  qoestion  whether  the  testator 
meant  to  give  to  the  produce  of  real  estate,  Che  qoality  of  personality  to  ail  inlaOs, 
or  only  so  ^  as  respected  the  particular  purposes  of  the  will.  Unless  the  fiist  par- 
pose  be  clearly  declared,  then  so  much  of  the  real  estate,  or  the  produce  thereof,  as  is 
not  effectnally  disposed  of  by  the  will,  or  wanted  for  the  purpose  of  it,  reBuIu  to  the 
heir  at  law.'  Cmse  ir.  Barley,  S  P.  Wms.  SO,  Mr.  Cox's  note  thereto.  Digby  ti.  Le- 
gard,  eiled  in  the  note  of  Mr.  Cox.  Ackroyd  v.  Smithson,  I  Bro.  C.  Bep.  503,  and 
Lord  Eldon's  aignment  in  that  case.  Amphlett  v.  Parke,  2  Russell  k  Myloe,  221. 
Wright  D.  Trosteee  of  Meth.  Ep.  Church,  1  Hoffman's  Ch.  Rep.  21B-S23.  In  this 
last  case  Ae  auihorilieB  are  all  collected  and  examined  with  ability  and  learning.  So, 
oo  the  other  hand,  in  Cogau  v.  Stevens,  decided  by  Sir  Christopher  Pepys,  the  mas- 
ter of  the  rolls,  in  November,  1835,  and  reported  in  Appendix  No.  7  to  Lewin  on 
Tmsls.  It  leems  to  be  equally  settled  by  the  powerfal  decision  in  that  case,  that 
where  the  testator  directs  mooej  to  be  invested  in  land  for  certain  purposes,  some  of 
which  are  lawfal  and  take  effect,  and  others  fiul  and  become  void,  the  property  so 
given,  after  aatisfyiug  the  lawful  purposes,  belongs  to  the  next  of  kin  and  not  to  Che 
heir.  This  whole  doctrine  of  oonsccnccive  conversion  is  AtUy  discussed,  and  the  cases 
w«ll  axamined  and  d^ested  in  Jarman  on  Wills,  vol.  L  ch,  19,  Boston  edit.  1845, 
edited  by  J.  C.  Perkins,  Esq. 


I  MeaklDgt  v.  Cromwell,  1  Selden  R.  186. 

*  Lands  devised  to  executors,  Io  be  sold  at  their  discretion  as  to  time,  are  Dot  converted 
tmtil  sold.    Christler  v.  Ueddls,  6  B.  Uon.  B.  8t.    Haggard  t>.  BouVs  heirs,  ibid.  34T. 
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but  the  infant,  when  be  arrives  at  foU  age,  will  b^  entitled,  at 
hia  election,  to  take  the  land  ot  the  money,  with  interest;  and 
if  he  elects  the  latter,  chancery  will  take  care  that  justice  be 
done,  by  considering  the  ward  as  trustee  for  the  guardian  of  the 
lands  standing  in  his  name,  and  will  direct  the  ward  to  con- 
vey, {ay     And  if  the  guardian  puts  the  ward's  money  in  trade, 
■  the  ward  will  be  equally  entitled  to  elect  to  take  the  profits  of 
the  trade,  or  the  principal  with  compound  interest,  to  meet 
those  profits  when  the  guardian  will  not  disclose  them,  (ft)     So, 
if  he  neglects  to  put  the  ward's  money  at  interest,  but 
*  231     negligently,  and  for  an  unreasonable  •  time,  suffers  it  to 
lie  idle,  or  mingles  it  with  hia  own,  the  court  will  chaige 
him  with  simple  interest,  and  in  cases  of  gross  delinquency, 


ia)  CBpLnger  t>.  StokM,  H«ig:'B  TflDn.  B^>,  1T5.  Bt^foid  o.  Da  Eaj,  8  Pkige's 
Bep.  S9.  That  sncli  «  power  might  ba  exerciwd  without  a  prsTioiu  muthorilj  was 
indmaledui2  Edon's  Rep.  153,"  1*3,  and  Amb.  Bep.  41S;  and  it  was  allowed  and 
sastaised  afterwaida  bj  the  Supreme  Conn  of  PeniuylTaDia,  in  1  Bawle's  Bap.  966. 
Bat  it  ■■  as  extremely  periloni  act  in  a  trustee,  and  cannot  be  recomiMDded.  The 
court  of  chancery  ftielf  liaa  no  inherent  original  jnriadiction  U  direct  ifae  aale  o[  ttte 
teal  BSUte  of  an  infant.  The  power  if  derired  enliitl;  fnnn  itatnte.  Taylor  v. 
PbJlipt,  2  Veuy,  S3.  BoweU  b.  BosmU,  1  Mtdloy,  sas.  Bogen  t>.  DiU,  6  Hill,  S. 
T.  E.  415.  In  Virginia,  the  guardian  cannot  apply  any  part  of  the  principal  of  the 
in&nt's  estate  to  hia  education  or  support,  without  the  prariou  consent  of  the  conrt 
■Jointing  him.  Myers  v.  Wade,  6  Boodolph's  Bep.  444.>  A  court  of  chancery 
may,  in  iu  discretian,  appropriate  the  capital  of  the  ward,  and  apply  it  for  nainteu- 
ance  ;  bat  the  guardian  does  it  without  aach  order  at  bia  penL  Ijong  v.  Norcom, 
2  Iredell's  N.  C.  Eg.  Bep.  3U.  In  n  Lane,  17  E.  L.  &  Eq.  163.  Vidt  tupra, 
p.  193,  □.  c.  If  a  mother  has  maintained  her  infant  child  without  the  order  of  the 
court,  she  will  be  entitled  only  to  a  liberal  indemnity  for  what  she  has  expended, 
without  reference  to  the  amount  of  his  fortune,  though  if  the  court  be  sfpUed  to  for  a 
proapectire  allowance,  regard  may  be  had  to  hi«  fortune.  Bruin  c.  Knott,  in  Ch. 
by  Lord  Lyndhuru,  1S4S.  It  i«  the  general  statute  Uw  tbrongfaont  the  United  Stales 
that  the  lauds  of  infknts  may  be  sold,  when  their  interest  or  that  of  other*  reqniies  it, 
in  the  opinion  of  the  conrts  having  juciediction  of  the  subject.  The  guardian  is  tb* 
proper  parson  to  apply  for  tlie  authority,  and  to  exercise  iL  Btatnle  Law  of  Een- 
tuckyofl813.  B.L.of  N.  T.  vol.  iL  194.  Fiiuce's  Dig.  of  Laws  of  Georgia,  1S3T, 
pp.  S43,  348,  S&O.  Haaaachaseia  BcTised  Statutes  of  IB36,  part  a,  Ut.  t>,  ch.  71, 72. 
Ibid.  oh.  79. 

(b)  Doclur  0.  Somes,  3  M^  &  Keen,  665,  and  notes  d  and  <  below. 


I  If  a  goardisn  advaocw  his  own  moaey  to  erect  buildings  oi 
the  order  of  a  court,  be  cannot  recover  tbe  amount  ftom  bis  ■inti 
11  Barb.  B.  S4.    See  White  v.  Parlier,  S  Barb.  B.  48. 

«  AnsUn  •>.  Lamar,  <S  Hlsi.  139;  Brown  v.  UuUlna, «  Hiss.  SM. 
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with  compound  interest.  These  principles  are  understood  to 
be  well  eetabliafaed-  in  the  Eoglish  equity  system,  and  they 
apply  to  trustees  of  every  kind;  (a)  and  the  principal  authorities 
upon  which  they  rest,  were  collected  and  reviewed  in  the  chan- 
cery decisions  in  New  York,  to  which  it  will  be  sufficient  to 
refer,  as  they  have  lecognized  the  same  doctrine,  (i)  Those 
doctrines,  with  some  exceptions,  pervade  the  junspmdeDce  of 
the  United  States,  (c)' 


Id)  Tbey  hare  b«en  applied  to  a  sheriff  irho  kept  mon«j  in  the  hands  of  his 
banker  for  yean,  witboat  color  of  righL    The  Eiog  d.  Villers,  1 1  Frice's  Rep.  975. 

{h)  Gree[|  r.  Winter,  1  Johm.  Ch.  Bep.  16.  Dnnecoinb  v.  Snnscomb,  ibid.  SOS. 
Schieffelin  v.  Stewart,  ibid.  630.  Bolridge  u.  Gillespie,  3  Johns.  Ch.  Sep.  SO.  Da- 
vone  tr.  Fanning,  ibid.  SSS.  Smith  c.  Smith,  4  Johns.  Ch.  Rep.  281.  Erertson  d. 
Tappen,  !i  Johns.  Ch. Rep. 497.  Claikaon  c.  De  Pe^atcr,  Eopkint's  Rep.  4S4.  Rogers 
V.  Rogers,  ibid.  515.  The  priociple  on  which  interest  is  charged,  as  agBJcat  trustees 
who  neglect  to  iDvett  Imsl  mooefs,  or  nsdoly  misapply  them,  and  the  antborilies, 
both  in  England  and  in  the  Roman  jnrispmdence,  in  which  the  justice  and  policy  of 
the  mis  ore  c^ipluned  and  enforced,  are  referred  to  and  diacnaeed  by  the  district  judge 
of  the  U.  S.  in  Maine,  in  the  matter  of  Thorp,  N.  T.  Legal  Obserrer  for  October, 
1846,  (rol.  4,  p.  377.) 

(c)  Beeve'a  Domestic  Relations,  335,  SaS.  3  N.  H.  Rep.  316.  I  Mason's  Rep. 
345.  6  Conn.  Hep.  475.  Fox  v.  Wilcooka,  1  Binney's  Bap.  194.  3  Daaaas.  Hep. 
S41.  4  Dcsans,  Bep.  702-705.  Rfiiggold  v.  Ringgold,  1  Hutlb  &  Gill,  Rep.  11. 
Edmonds  v.  Crenshaw,  State  Eq.  Bep.  S.  C.  334.  Tntney  r.  Willi«ms,  7  Terger, 
173.  Ksrr  v.  Karr,  6  Dana's  Sentncky  Rep.  9.  In  this  last  case,  compound  iutemst. 
■  by  means  of  periodical  rests  biennially,  was  allowed,  be  the  goardian  bad  suffered 
interest  to  lie  idle.  A  ffuardian  settled  bis  account  with  aa  infant  within  a  month 
aAer  he  came  of  age,  and  when  the  latter  had  no  friend  or  adviser  on  his  part.  Ac- 
oonDt  ordered  to  be  opened,  notwithstanding  the  vouchen  had  been  delivered  up. 
Revett  V.  Harvey,  1  Simons  &  Stuart,  503.  The  practice,  as  to  allowing  iolerest,  and 
in  strong  cssee  cotnponnd  interest  gainst  trustees,  is  fully  discussed  in  Wrigbt  v. 
Wright,  2  M'Cord's  B.  C.  Ch.  Rep.  ISS.  In  New  Jersey,  gaardians  who  omit  to  put 
the  ward's  money  at  interest,  b;  reason  of  fault  or  negligence,  are  ch&rgeable  with  ten 
per  cent,  interest.    Revised  Laws,  779,  sec.  11. 

The  doctrine  laid  down  in  the  text,  that  in  cases  of  gross  delinquency  as  to  tma* 
moneys,  an  executor  or  other  trustee  will  be  charged  with  componad  interest,  thoogh 
jtist  and  reasonable  io  the  cases  in  which  it  has  been  applied,  bos  in  some  ioatancee 
been  rather  unsparingly  condemned."    Let  ns  for  a  moment  examine  its  fonndatious. 


1  Kyle  t.  Bamelt,  17  Ala.  808 ;  Sen  v.  Lahrd,  3T  Hiss.  544 :  Light's  Appeal,  34  Fenn- 
180;  Biles's  Appeal,ld.  SS6i  Lane's  Appeal,  id.  4BT-  Six  months  is  held  a  reasonable 
time  in  Worrell's  Appeal,  28  Penn.  44. 

s  Ker's  Adm.  «.  Snead,  (Circnit  C.  of  ^^io,)  Law  Beporter,  Sept  1848,  vol.  11, 
p.  117.    In  the  learned  opinion  of  Mr.  Justice  Scarbnrgh  in  this  case,  the  authorities  ate 
very  fnU;  examined,  and  ha  concludes  that  a  trustee  cannot  be  charged  oompotrnd  inter- 
est, merely  becaoM  be  has  mingled  Uie  trust  fbnds  with  and  used  them  as  his  own. 
VOL.  n.  82 
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In  the  French  law,  when  children  are  orphaoB,  and  have  no 
.j^uardian  appointed  by  the  parents,  nor  by  ^e  judge  within  the 


In  Raphael  ti.  Boehm,  II  Vetej  62, 13  ibid.  407,  690,  it  m>  applied  to  a  caae  where 

the  executor  was  directed,  from  time  to  time,  to  coDven  the  iniereai  ioio  principal, 
and  he  disreganled  the  direction  to  accumnkle.  In  Schielfelin  v.  Stewart,  1  Johni. 
Ch.  Rep.  620,  the  sdminiBtralor  did  mneh  worse.  Be  employed  the  brut  moneja  in 
trade  for  hie  own  benefit,  and  refused  to  give  an  account  of  the  proflts.  In  the  firil 
case,  the  doctrine  receiTed  the  eanction  of  Lord  Bosalyn,  Lord  Eldon,  and  Lord  £n- 
kine,  befDre  all  of  whoia  the  canae  wai  sncceulvely  brought.  The  Bune  docnine  wb« 
afterwards  recognized  by  Lord  Etdon,  in  Ex  parit  Baker,  IS  Vaaey,  24G,  and  enforced 
by  tiie  boose  of  lordj  on  appeal,  in  the  opinion  delivered  by  Lord  Bedesdale,  in  Stao 
poole  t>.  Stocpoole,  4  Bow's  Bep.  309.  The  only  case  in  tha  English  conns  in  which 
the  doctrine  has  been  directly  questioned  and  condemned,  is  that  of  Tebhs  s.  Carpen- 
ter, I  Hadd.  Ch.  Kep.  SOO.  The  rice-dianceilor  in  that  case  only  refused  to  apply  it 
to  the  fact  of  negligence  in  the  executor,  and  ho  admitted  that  a  distinction  ought  to 
be  taken  between  negligence  and  misfeasance,  ot  corruption.  In  this  coimlry,  I  may 
only  allude  to  the  case  already  mentioned  in  the  New  York  cbanoery,  and  I  would 
Aen  obserre  that  the  rule  was  Tory  well  discussed  so  late  as  1820,  in  South  Carolina, 
by  Judge  Nolt,  in  giving  the  opinion  of  the  Court  of  Appeals  in  Wright  v.  Wiigh^ 
3  M'Cotd's  Ch.  Rep.  IB5.  Be  admitted,  and  Cbanceltor  Desanssure  dedared,  that 
the  general  rule  in  Sonlh  Carolina  was  against  allowing  rests  and  compound  interesa 
against  trustees.  He  sftid,  however,  that  some  casea  would  require  it,  ihotigh  it 
might  t«  difficult  to  draw  with  ptecition  a  line  of  distinction  between  lluse  cases  in 
which  the  rule  sliould  and  should  not  apply,  fie  approved  of  its  application  as  just 
and  proper,  in  the  two  cases  of  Raphael  v.  Boehm  aikd  SchiefiUin  o.  Stewart,  and  he 
thought  that  the  case*  in  which  compound  interest  was  to  be  cltarged  against  tmsteea 
for  abnse  of  tron,  wei«  rather  exception!  to  a  general  rale,  than  parts  of  one.  8o  in  , 
Ringgold  V.  Ringgold,  1  Harr.  &  QUI,  11,  and  Uiffenderffer  v.  Winder,  3  G.  &  J. 
311,  (8-  C.  Raymond's  Digested  Chancery  Cases,  363,)  eomponnd  inttoeit  was 
allowed  in  the  Court  of  Appeals  in  Maryland,  where  a  trustee  speculated  with  the 
trust  fand«,  and  endeavored  to  stifle  inquiry;  and  in  another  case,  when  ha  wm 
directed  to  invest  funds,  and  receive  dividends,  and  acciunalMe  the  fhnd,  attd  when 
he  hod  disregarded  that  duty,  and  applied  the  funds  to  his  own  use.  It  has  also 
reoeivcd  the  sanction  of  the  Conn  of  Appeals  in  Kentucky,  of  the  Supreme  Court  of 
Massachusetts,  and  of  the  Supreme  Court  of  North  Carolina,  sitting  in  equity,  as 
proper  in  certain  cases.  Fay  u.  Howe,  1  Pick.  Rep,  627.  Boynton  w.  Dyer,  IB  Kck. 
1.  Hughes  V.  Smith,  3  Dana's  K  Bep.  S53.  Hodge  n.  Hawkins,  1  Dev.  &  Batl.  Eq. 
366.  Karr  v.  Karr,  6  Dana's  K,  Rep.  3.  The  principle  on  which  tiie  allowance  of 
eomponnd  interest  has  been  made,  even  in  cases  in  which  it  has  been  allowed,  would 
seem  10  be  condemned  in  FeuDsylvania,  in  the  recent  case  of  English  v.  Harvey, 
2  Rawle's  Rep.  309,  and  eepecJoUy  in  the  elaborate  review  of  the  doctrine  in  the  case 
of  Fetei  M'Coll,  1  Aahmwd'a  Bep.  35T.i    Compound  interest,  in  any  case  of  the 


1  So  in  Dletterioh  v.  Beil,  6  Bart's  B.  8T.  Bryant  o.  Craig,  13  Ala.  R.  S64.  Compound 
inlereat  is  well  charged  against  a  trustee  who  has  grossly  and  wilfully  neglected  his  trust, 
used  the  trust  money  in  his  own  business,  or  oniitted  fraudulently  to  give  aCCOOot  of 
profit*.    Barney  e.  Saundet*,  16  How.  U-  S-  M6,  M3.    SwlndaU  «.  Swiodail,  S  Ind.  Sq. 
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limitations  prescribed,  there  is  to  be  &  meeting  of  the  femily 
{conseil  de  famille)  tor  the  nomination  of  a  guardian.     The 

kind,  is  regarded  as  too  ssvore  and  penal  npon  defanldng  tnutees,  and  ai  being  oalj 
inperi^ly  Bnitained  hj  anthority.  It  appear*  to  me,  on  tbe  other  hand,  that  author- 
ity, both  foreign  and  domeitic,  and  the  reason  of  the  thing,  prepooderata  alike  in  faror 
of  the  allowance  under  the  limitationt  atated,  and  that  the  total  abandonment  of  the 
mle  would  operate,  in  man;  cases,  most  nnjostly,  as  respects  the  right  of  the  cestui  jue 
trtat,  and  woald  introdare  a  lax  discipline  that  would  be  dangerous  to  the  vigilant 
and  faithTui  administration  of  trult  eHtates.  It  would  be  tempting  trustees  to  keep  in 
band,  for  their  own  speculation  and  pntSc,  the  interest  moneT*  of  others  without  inter- 
Mt,  contrary  to  their  dntj.  If  a  trustee  might  go  and  trade  with  trust  moneys,  and 
make  no  accoaat  of  the  profits,  and  without  any  other  penalty  than  the  psyment  of 
■intple  interest,  without  annual  rests,  on  the  capital  so  corruptly  perrerled,  the  tempta- 
tion to  abuM  would  be  irretistible.  Snch  men  onght  to  be  dealt  with  by  the  phiin  bat 
wholesome  mlea  of  Lord  Eldon ;  and  the  l^gal  responsibilities  of  trustees,  as  laid 
down  in  the  text,  is  correctly  stated.  Thii  doctrine  has  recently  received  the  power- 
ful sanction  of  the  Supieme  Coart  of  Pennsylvania,  in  the  opinion  delivered  by  the 
cbief  justice,  in  the  case  of  Harlaod's  Accounts,  9  Bawle's  Bep.  329.  The  cases, 
both  foreign  and  domestic,  are,  in  this  opinion,  examined,  and  the  argumeDl  in  favor 
of  the  allowance  of  annual  rests,  or  compound  interest,  when  the  trustee,  be  he  execu- 
tor, administrator,  guardian,  or  other  trustee,  grossly  disregards  his  duty,  is  con- 
clusively stated,  and  it  applies  to  those  cases  in  which  such  an  allowance  becomes 
necessary  to  place  the  c«riui  que  Inat  in  the  condition  ia  which  a  conscientious  dis- 
diargc  of  the  trust  irootd  have  placed  him.  See  I'n/ra,  p.  eso,  note.  In  the  English 
equity  court  it  seems  to  be  unsettled  wbnt  nhiill  be  the  mode  and  extent  of  the  respon- 
dbili^  of  Irostees,  where  tliey  are  directed  to  invest  trust  moneys  in  the  public  stocks 
or  in  real  security,  and  they  do  neither.  Sir  John  Leach,  the  Vice- Chancellor,  in 
Maish  u.  Hnnter,  Madd,  &  Oel.  295,  held,  that  they  shoDld  be  answerable  for  the  prin- 
cipal money  only,  and  not  for  the  amount  of  stock  which  might  hare  been  purchased. 
Bntia  Hodiley  d.  Bantock,  in  1  Ruks.  Ul,  Lord  Oifford,  the  master  of  the  rolls,  held 
differently,  end  that  the  trustees  were  answerable  in  a  way  the  most  beocGcial  to  the 
ceshu  que  tnat,  and  at  his  option,  either  for  the  money  or  the  stock  which  might  have 
been  purchased.  Lord  Langdale,  the  master  of  tiie  rolls,  in  Watts  v.  Qirdleeloae, 
6  Beav.  1S8,  adopted  the  same  principle  of  compensation.  Bat,  again,  in  Shepherd  d. 
Honis,  4  Hate,  boa.  Sir  James  Wigram,  the  vice-chaDcellor,  adopted  the  precedent 
established  by  Sir  John  Leach,  In  Maish  v.  Hunter.' 

385.  Jones  e.  Foiall,  IS  E.  L.  &  Eq.  14D.  In  Knott  if.  Cattee,  IS  E.  L.  &  Eq.  SOI,  an  ex- 
ecutor was  charged  with  annual  rests,  becaase  by  the  terms  of  the  trust,  which  ha  had 
neglected  to  perform,  ha  wag  dijtinotly  required  to  aconmnlata  the  fund  at  oompound  in- 
terest. For  a  mere  neglect  to  invest,  simple  interest  only  Is  generally  Imposed.  Barney 
V.  Saunders,  IS  Bow.  U.  S.  eS6;  Light's  Appeal,  U  Penn.  180;  and  see  Kenan  v.  Carter, 
B  Geo.  *1T.  Greening  t.  Fox,  13  B.  Hon.  1ST.  Bentley  v.  Shreve,  3  -Maryl.  Oh.  216, 
Peltna  v.  Clawion,  4  Rich.  Eq.  B3. 

1  That  precedent  was  also  adopted  in  Sees  v.  WHliame,  1  De  G.  &;  Sm.  S14.  .  While 
Ames  «.  Parkinson,  T  Beav.  8T9,  and  Ouseley  «.  Angtrutber,  10  Beav.  4es,  follawed  the  mle 
in  Hockley  v.  Banlock.  In  a  late  case  in  the  Conrt  of  Chancery,  upon  a  review  of  the 
former  decisions.  Lord  Cranworth  held,  that  Inasmnch  as  in  snch  cases  the  ctitui  que  iruit 
has  not  the  right  to  conpcf  the  purchase  of  the  stocks,  be  shaU  net  be  permittsd  to  elect 
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family  council  is  composed  of  six  relations,  half  from  the  paternal 
and  half  from  the  maternal  line,  and  the  proyision  is  very  specific 
in  its  details.  This  provision  has  been  incorporated,  with  some 
small  variations,  into  the  civil  code  of  Louisiana,  (a) 


(a)  Code  CiTil,  book  1,  tit.  10.    Civil  Code  of  Loniiiaii*,  an.  SS8,  &c. 

w  charged  only  with 
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LECTUEE  XXXL 


OF  INTANTS. 


(1.)   When  of  age. 

The  aecessity  of  guardiaiie  results  &om  the  inability  of  in- 
fants to  take  care  of  themselves ;  and  this  inability  continues, 
in  contemplation  of  law,  until  the  infant  has  attained  the  age 
of  twenty-one  years.  The  age  of  twenty-one  is  the  period  of 
majority  for  both  eexea,  according  to  the  En^sh  common  law, 
and  that  age  is  completed  on  the  beginning  of  the  day  preced- 
ing the  anniTeisary  of  the  person's  birth,  (a)  The  age  of  twenty- 
one  is  probably  the  period  of  absolute  majority  thipnghout  the 
United  States,  thotigh  female  infants,  in  some  of  them,  harve 
enlarged  capacity  to  act  at  the  age  of  eighteen.  In  Vermont 
and  Ohio,  females  are  deemed  of  age  at  the  age  of  eighteen,  {b) 
Loaisiana  follows  in  this  respect  the  common-law  period  of 
limitation,  though  entire  majority  by  the  civil  law,  as  to  females 
as  well  as  males,  was  not  until  the  age  of  twenty-five ;  and 
Spain  and  Holland  follow,  as  to  males,  the  rule  of  the  civil 
law.  (c)     By  the  French  civil  code,  the  age  of  full  capacity  is 


(a)  Anon.  1  6*lk.  44.  1  Ld.  Baym.  480.  Sir  Bobm  Howard's  oue,  a  Salk. 
Rep.  625.  Hunlin  v.  Bterojuon,  4  Dima'i  Eeatocky  Bep.  .197.  Bute  v.  Clarke, 
3  HaiT.  Del.  B.  957. 

(b)  9TennontRep.42,.79. 

(cj  Inn.  1,  S3.  Panidaa  on  Obligations,  E,  II,  5.  Inititateg  of  the  Cirll  Law  of 
Spain,  b.  1,  tic  I,  ch.  I,  sec.  3.  loetitates  of  the  Lava  of  Holland,  b?  Vanderlinden, 
b,  1,  ch.  6,  Bee.  7.  Code  Ciril,  art.  388,  488.  1  Toallier,  p.  153.  Civil  Coda  of 
Louisiana,  art  41,  93.  The  law  of  the  domicil  of  birth  governs  the  state  and  condition 
of  the  minor,  into  whatever  conntrj  be  removei,  and  his  minoritj  ceases  at  the  period 
fixed  by  chose  laws  for  his  majority.  Bartera  v.  Alpaento,  18  Martin's  Looisiaoa 
Bep,  69.  This  is  the  rule,  as  DDderstood  by  many  continental  civilians.  A  person 
being  a  minor,  or  of  majority  by  the  law  of  his  native  domicil,  earriei  that  condition 
'  with  him  wherever  he  goes.  Hnbenis,  lib.  1,  tit.  9,  sec.  IS.  See,  also,  Boallenois  and 
others,  dted  in  Story  on  the  Conflict  of  Laws,  f  7S,  d  ttq.  Bat  this  rule  is  to  be 
22  • 
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twenty-one  yean,  except  that  twenty-five  years  is  the  majority 
for  contracting  marriage  witbont  paternal  consent  by  the  male, 
and  tAyenty-one  by  the  female.  Code  Civil,  sec.  145,  488.  Nor 
can  infante  do  any  act  to  the  injnry  of  their  property,  which 
they  may  not  avoid  or  rescind  when  they  arrive  at  full  age. 

The  responsibility  of  infants  for  crimes  by  them  com- 
*334    mitted,  depends  less  on  their  *  age  than  on  the  extent  of 

their  discretion  and  papacity  to  discern  right  and  wrong. 

(2.)  Acts  void  or  voidable. 

Most  of  the  acts  of  infEuits  are  voidable  only,  and  not  abso- 
lutely void ;  and  it  is  deemed  sufficient,  if  the  iniant  be  allowed, 
when  he  attains  matari^,  the  privilege  to  affirm  or  avoid,  in  his 
discretion,  his  acts  done  and  contracts  made  in  infancy.  But 
when  we  attempt  to  aecertain  from  the  I^ooks  the  precise  line  of 
distinction  between  void  and  voidable  acts,  and  between  the 
cases  which  require  some  act  to  affirm  a  contract,  in  order  to 
make  it  good,  and  some  act  to  disaffirm  it,  in  order  to  get  rid  of 
its  operationj  we  meet  with  much  contradiction  and  confusion. 
A4ate  writer,  who  has  compiled  a  professed  treatise  on  the  law 
of  infancy,  concludes,  from  a  review  of  the  cases,  that  the  only 
safe  criterion  by  which  we  can  ascertain  whether  the  act  of  an 
infant  be  void  or  voidable  is,  "  that  acts  which  are  capable  of 
being  legally  ratified,  are  voidable  only ;  and  acts  which  axe  in- 
capable of  being  legally  ratified,  are  absolutely  void."  (a)     Bat 


taken  nith  rery  important  qnalificttioQs.  The  state  and  condition  of  the  persona,  ac- 
cording to  the  law  of  hb  doraicil,  wilt  generally,  tbongh  not  Tmivenallj,  be  rrgaided 
in  other  countries  as  to  acU  done,  or  rights  acquired,  or  contracts  made,  in  the  place 
of  hisnatire  domidl;  bnt  as  to  acts,  rights,  and  contracts  done,  acquired  or  made  ont 
of  his  natiTe  domicil,  the  Ux  loci  will  generollj  gorem  in  respect  to  his  capadt/  and 
condition.  If,  for  iastance,  a  penon  be  a  minor  b?  the  Ia*r  of  his  domicil  nntil  the  age 
of  twenly-fiTe,  yet,  in  another  oonntry,  where  twenty-one  is  the  age  of  majority,  he 
may,  on  attaining  that  age,  make  in  snch  other  cotiniT7  a  valid  contract.  Male  v, 
Boberis,  3  Zsp.  Rep.  163.  Thompson  v.  Ketcham,  8  Johns.  Sep.  189.  Story  on  the 
Conflict  of  Laws,  pp.  96,  97,  364.  Sanl  ti.  ffis  Creditors,  IT  Martin's  Lonisiana  Rep. 
B97,  Surge's  Com,  on  Colonial  and  Foreign  Laws,  vol.  i.  103-134.  In  respect  to 
the  control  of  real  property,  the  law  of  the  domicil  yields  to  the  Ux  rei  tide.  This  is 
an  acknowledged  and  nniversal  prindpfe.  The  continental  authorities  are  ciied 
numeronslj  and  at  large  in  the  last  woric  above  mentioned,  on  die  subject  of  minora 
and  the  law  of  tniyority. 

(a)  Bingham  on  Infancy,  49. 
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the  criterion  here  given  does  not  appear  to  £ree  the  question 
from  its  embarrasament,  or  afford  a  clear  and  definite  test.  Ail 
the  books  are  said  to  agree  in  one  result,  that  whenever  the  act 
done  may  be  for  the  benefit  of  the  in^t,  it  ehall  not  be  con- 
sidered  void,  but  he  ^EtU  have  hie  election,  when  he  comes  of 
age,  to  a£5im  or  avoid  it ;  and  this,  says  Ch.  J.  Parker,  (o)  is  the 
only  dear  and  definite  proposition  which  can  be  extracted  from 
the  authoritiea.  But  we  are  iavolved  in  difficulty,  as  that 
learned  judge  admits,  when  we  come  to  the  appUcation  of  this 
principle.  In  Zotich  v.  Parsoas,  {b)  it  was  held  by  the  E.  B., 
after  a  foil  discnssioa  and  great  consideiBtion  of  the  case, 
tiiat  an  in&nf  s  conveyance  by  lease  and  release  was  void- 
able only ;  and  yet  Mr.  Preston  (c)  condemns  ihat  de- 
xdsion  in  the  'most  peremptory  terms,  as  confoaoding  *235 
all  distinctions  aqd  aathoiities  on  the  point ;  and  he  says 
that  Lord  Eldon  repeatedly  questioned  its  accuracy.  On  the 
other  hand,  Mr.  Bingham  (d)  undertakes  to  show,  from  reason 
and  authority,  that  the  decision  in  Burrow  is  well  founded ;  and 
he  insists  {e)  that  all  the  deeds,  acts,  and  contracts  of  an  infant, 
except  an  account  stated,  a  warrant  of  attorney,  a  will  of  lands, 
a  release  as  executor,  and  a  conveyance  to  his  guardian,  are,  in 
judgment  of  law,  voidable  only,  and  not  absolutely  void.  (/) 
But  the  modern  as  well  as  ancient  cases  are  much  broader  in 
their  exception.  Thns,  it  is  held,  that  a  negotiable  note,  given 
by  an  infant,  even  for  necessaries,  is  void ;  {g)  and  be  is  not  liable 


(a]  Whitnej  v.  Datch,  M  Hms.  Bep.  457. 

(£)3BiirT.  I7M. 

(c)  Ttetdso  00  Conveyancing,  vol.  u.  p.  3*9.  Treati»e  oa  \hUnxU  of  Title,  vol. 
i.  p.  334. 

{d)  Law  of  Inranej,  cb.  3. 

(c)  Boe  his  work,  p.  46  ;  and  also  his  preface. 

(/)  In  Williaou  r.  Moor,  11  Meeaon  &  Welabj,  SS6,  it  was  held  that  an  aecounl 
liaUd  bj  an  uifont  was  not  to  be  diitingnished  in  principle  from  goods  ntd,  and  was 
Toidabie  onl;.    The  old  aathorities  were  DTermled. 

is)  SwaMtjr  D.  AdminiBtralor  of  Vanderheyden,  10  Johns.  Rep.  33.  Tmenuin  v. 
Hnrst,  1  Term  Bep.  40.  M'Crillis  b.  How,  S  N.  H.  Bep.  348.  M'HItin  i>.  Rich- 
mooda,  6  Yerger,  1.  Contra,  Dnboie  o.  Wheddon,  4  M'Cord's  Bep.  321.  In  Ever. 
SOD  V.  Carpenter,  17  Wendell,  119,  and  in  Beed  v.  Bschellor,  1  UotcalTs  Rep.  559,  it 
was  adjudged  [hut  Oie  promiasorjr  note  of  an  infant  was  merely  voidable,  and  could  be 
made  aTailable  by  s  now  promise  after  he  was  of  age.  See,  also,  to  the  same  point, 
1  Berton'*  N.  B.  Bep.  23,  attd  that  it  is  now  the  better  doctrine, 
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for  money  borrowed,  thongh  api^ed  to  necessaries ;  (a)  and  his 
acceptance  of  a  bill  of  exchange  is  void ;  (b)  and  his  contract  a» 
security  for  anotJber  is  absolutely  void ;  (c)  and  a  bond  with  a 
penalty,  though  given  for  necessaries,  ia  Toid;((Q  It  most  be 
admitted,  bowerei,  that  the  tendency  of  the  modem  deusions  is 
in  favor  of  the  reasonableness  and  policy  of  a  very  liberal  exten- 
sion of  the  rule,  that  the  acta  and  contracts  of  infants  should  be 
deemed  voidable  only,  and  snbject  to  their  election  when  they 

became  of  age,  either  to  affirm  or  disavow  them.  («)'  If 
*  S36     their  contracts  were  absolutely  void,  It  woald  follow  *  as 

a  consequ^ce,  that  the  contract  could  have  no  effect,  and 
the  party  contracting  with  the  in&nt  would  be  equally  dis- 
.  charged-  (/)  The  doctrine  of  the  caae  of  Zouch  v.  Parsotu,  has 
been  recc^oized  aa  law  in  this  conntry,  and  it  is  not  now  to  be 
shaken,  (g-)     On  the  authority  of  that  case,  even  the  bond  of  an 


(a)  Randall  u.  Sweet,  1  Denio,  460. 

(6)  WillianiEOn  v.  WatB,  1  Carapb.  N.  P.  552. 

(c)  CanJn  D.  PalCon,  11  Bm^-  *  Bawie,  305. 

(d)  Co.  Idtt.  173  a,  nct^nind  u  being  anil  the  k«  b;  Bajlej,  J.,  in  3  Maole  & 
Selw.  48!. 

(e)  Wamslej  d.  Lindenberger,  2  Randolph's  Rep.  47S.  Lord  Mansflcld.  in  ZoQcb 
0.  Panons,  3  Barr,  Bep.  IS04,  held  the  Ian  to  hate  been  truly  liud  domi  by  PerkJDi, 
tec.  12,  that  "  all  inch  gitu,  granu,  or  deeds,  made  bj  an  infant,  which  do  not  laJu 
effect  by  delivery  of  his  hand,  are  void.  But  such  gifts,  grants,  or  dceda,  made  by  an 
infant  by  maiter  of  doed,  or  in  writing,  which  takes  el^ct  b;  deliveiy  of  his  own 
hand,  are  voidable."  Cbanceltor  Juno*,  in  Staffbrd  d.  Roof,  9  Cowen'i  Rep.  616, 
adhered  to  Ihia  dittinction,  and  held,  that  nanaal  delivery  waa  requisite  to  render  the 
infknt's  deed  of  liind  or  chattels  voidable  only.  I  apprehend  that  the  modern  rule,  as 
now  anderstood,  is  not  quite  so  precise. 

{/)  1  Font.  Tr.  ofEq.  74.  In  Qoodsell  tp.  Myers,  3  Wendell's  Rep.  479,  and.D[i- 
boae  D.  Wheddon,  4  M'Cord'*  Rep.  B31,  it  was  held,  that  the  note  of  an  infant  was 
voidable,  and  not  void. 

{g)  Ch.  J.  RnSn,  In  Hoyle  i>.  Stowe,  S  Dev.  &  Battle,  3S4, 325,  expresses  his  dis- 


I  Scott  c.  Bachanan,  11  Bamph.  468.  Cammings  v.  Powell,  B  Tex.  80.  Cole  «.  Pen- 
noyer,  11  111.  168.  Courts  hava  regarded  as  voidnble  an  infant's  appeal  from  a  justice's 
decision,  Bobbins  v.  Catler,  6  Fost.  173 ;  hit  deed  or  ^fl  lo  a  trustee.  Slnnghter  r.  Cun- 
ningham, 24  Ala.  280)  hii  bond  for  Ulle,  Weaver  t^  Jone>,  id.  420;  his  oxobange  or  prop- 
erty, Willieins  v.  Brown,  34  Mnine.  G94 ;  Mb  covenant  to  carry  and  deliver  money.  West  v. 
Penny,  16  Ala.  186;  hts  indoisaraent  of  a  note.  Hardy  r.  Waters,  8S  Maine,  460.  The 
infant's  release  or  a  legncy  has  been  held  void.  LnngTord  v.  Frey,  8  tlampb.  448;  so  a 
toortjtage  by  an  infant  feme  eoBerl  of  her  reversionary  interests,  to  secure  the  debts  of  a 
Ann  of  which  her  husband  is  a  member,  is  absolutely  void,  Croniser.  Clark,  4  Md-Cb.  403. 
See  McOar^  v.  Unrrsy,  B  Oraj,  BTS. 
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infant  has  been  held  to  be  voidable  only  at  his  election,  (a)  It 
is  an  equitable  rale,  and  most  for  the  inf^it's  benefit,  that  hia 
conreyances  to  and  from  himself,  and  his  contracts,  in  most 
cases,  shotild  be  considered  to  be  voidable  only.  {(>)  Lord  Ch, 
J.  Eyre,  in  Keane  v.  Boycott^  (c)  tindertook  to  reconcile  the  doc- 
trine of  void  and  voidable  contracts,-  on  the  ground  that 
when  the  court  could  pronoun^  the  contract  to  be  to  the 
infant's  prejudice,  it  wa^  void,  and  when  to  his  benefit,  as  for 
neoessarieB,  it  was  good ;  and  when  the  contract  was  of  an  un- 
certain natore  as  to  benefit  or  prejudice,  it  was  voidable  only  at 
the  election  of  the  infant.'  Judge  Story  declared  these  distinc- 
tions to  be  founded  in  solid  reason,  {d)  and  they  are  considered  ' 
to  be  so,  and  the  point  is  not  susceptible  of  greater  precision. 

(3.)  Acts  avoided  or  confirmed,  . 

If  the  deed  or  contract  of  an  infant  be  voidable  oidy,  it  is 
nevertheless  binding  on  the  adult  with  whom  he  dealt,  so  long 
as  it  remains  executory,  and  is  not  rescinded  by  the  infant,  (e) 
It  is  also  a  general  rule,  that  no  one  but  the  infont 
'hiQQBelf,  or  his  legal  representotives,  can  avoid  his  void-  *237 
able  deed  or  contract ;  for  while  living,  he  oaght  to  be 


kpprobRtJoii  of  the  decision  in  Zoach  i>.  Fareans,  with  mach  force  of  reHsoning,  sod 
he  says  it  is  not  received  m  settled  law.  Bni  In  Bool  v.  Mix,  IT  WendBll'i  Bep.  119, 
it  wsi  itdjndged  that  a  deed  of  bargaio  and  saJe  made  b;  ui  infant,  was  like  a  feoff- 
ment with  livery  of  seisin,  voidable  only,  and  not  abiolately  void.  The  nUe  was  even 
admitted  to  be  nnivenal,  that  all  deeds  and  instruments  nader  seal  execated  by  an  in. 
fant,  were  roidable  only,  with  the  single  eicapdon  of  ihoie  which  delegated  a  naked 
authority.  See,  also,  Mr.  Justice  Story,  in  10  Petera's  Rep.  71,  snd  the  Eagle  Fiie 
Compaay  v.  Lent,  S  Paige's  Bep.  G35,  S,  P.,  and  this  I  regard  as  the  genenl  Ameri- 
can law  on  the  subject. 

{a)  Conroe  v.  Birdsall,  1  Johns.  Cos.  137.    A  deed  of  bargain  and  sale  of  lands  by 
ftn  in&nt,  Is  voidable  only.    Wheaton  u.  East,  5  Tcrger's  Tcnn.  Rep.  41. 

(h)  Jackson  v.  Carpenter,  11  Johns.  Rep.  539.     Oliver  v.  Hondlet,  13  Mass.  Rep. 
897.    Roberts  n.  Wiggin,  I  N.  H.  Rep.  73.    Wright  v.  Steele,  2  N.  E.  Rep.  S5. 
Kline  D.  Beebe,  6  Conn.  Rap.  494. 
■(c)  S  H.  Blacks.  Rep.  Gil. 

(d)  1  Mason's  Rep.  82.    Wbeaion  v.  East,  6  Terget's  Rep.  41.    M'Hinn  d.  Rich- 
mondi,  6  ibid.  1,8.  P. 

{»)  Smith  V.  Bowin,  1  Hod.  Rep.  !9.    Holt  v.  Ward,  Bir.  Rep.  937.    Warwick  i-. 
Bmce,  2  Hsnle  ft  Selw.  SOS.    Brown  v.  Caldwell,  10  Serg.  ft  Rawie,  1 14. 

1  HcGan  f.  MarshaU,  T  Hnmiih.  B.  HI.    Bnt  gw  Tnppei  ih  CadweU,  13  Mat.  EL  fi69. 
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the  exclasive  judge  of  the  propriety  of  the  exercise  of  a  perBonikl 
privilege  intended  for  his  benefit;  and  when  dead,  they  alone 
should  inteifere  who  legally  represent  bim.(a)>  The  infant's 
privilege  of  avoiding  acts  which  are  matters  of  record,  as  fines, 
recoveries,  and  recognisances,  is  much  more  limited,  in  point  of 
time,  than  his  privilege  of  avoiding  matters  en  pais.  The  former 
most  be  avoided  hy  him  by  -writ  of  error,  or  andita  querela,  dur- 
ing bis  minority,  when  his  nonage  can  be  tried  by  tbe  court  by 
inspection ;  but  deeds,  writings,  and  parol  contracts  may  be 
avoided  during  infancy,  or  after  he  is  of  age,  by  his  dissent, 
entry,  suit,  or  plea,  as  the  case  may  require,  {b)  If  any  aet  of 
confirmation  be  requisite  after  be  comes  of  age,  to  give  binding 
force  to  a  voidable  act  of  his  infancy,  slight  acts  and  circam- 
stances  will  be  a  ground  &om  which  to  infer  the  assent ;  but  the 
books  appear  to  leave  the  question  in  some  obscurity,  when  and 
to  what  extent  a  positive  act  of  confirmation  on  the  part 
•238    of  the  infant  is  requisite.'     In  Holmes  *v.  Blogg,{e)  the 


(a)  8  Co.  43,  b.  Eeane  n.  Bo^Mitt,  2  H.  Blacks.  Rap.  511.  Van  Bnunor  d.  Cooper, 
a  Johns.  Kep.  2T9.  Jaijisoii  i>.  Todd,  6  ibid.  257.  Oliver  v.  Eoadlet,  13  Mass.  Bop. 
S3T.  Bobens  D.  Wiggin,  I  N.  H.  Rep,  73.  Privies  in  estate  cannot  avoid  the  iniant's 
deed.    Hojle  v.  Stowe,  3  Der.  h  Battle,  333. 

(t)  Co.  Lin.  3B0  b.  Com.  Dig.  tit.  EnGuit,  C.  3,  5,  9,  II.  Cro.  Car.  303,  306. 
In  BooT  V.  Stafford,  7  Cowan'i  Rep.  179,  it  was  held  bj  the  Supreaie  Court  of  New 
Tork,  that  a  lale  of  chattels  bj  an  infant  was  not  an;  mora  (ban  a  conveyanco  of 
land,  Tofdable  till  he  came  of  age.  Tbis  was  settled  as  to  conTejances  of  land  b;  tbe 
case  of  Zonch  v.  Parsons.  But  in  die  same  case,  on  error,  9  Cowon'K  Rep.  636, 
Chnncellot  Jones  beld,  that  the  iofiuit  mi^t  avoid  a  sale  of  chattels  while  an  inrant, 
bnl  not  a  sale  of  land.  In  the  latter  case  be  could  enter  and  take  the  profits  nntil  of 
1^ ;  but  where  the  poesession  was  changed,  and  be  had  qo  legal  means  to  regain  it, 
ho  might  exerdss  the  power  of  rescission  imnediatelj.  The  act  of  avoidance  is  al- 
lowed on];  during  infancj,  when  necesgarr,  inasmuch  as  the  infant  lacks  discretion  to 
exercise  it.  Tbe  case  in  9  Cowen  is  an  aathorltf  that  ao  infant  ma;  avoid,  daring 
infancj,  a  sale  of  chattels,  aad  bring  trover  by  his  goardian  to  recover  them.*  So  it 
was  afterwards  held  in  Bool  v.  Mix,  17  Wendell,  119,  that  a  tale  and  delivery  of  cha^ 
tals  by  an  inbnt  might  be  avoided  while  nnder  age,  bat  that  a  deed  of  lauds  execnted 
hj  an  infant  could  not,  nntil  be  came  of  age,  tbongh  he  might  etiler  and  take  Ihe 

|c)  S  Tannt.  Bep.  U». 


1  Slocxim  V.  Hooker,  IS  Barb.  R.  £3S. 

»  Harris  t.  Wall,  1  Well.   Hurl.  &  Gor,  R.  138,  138.    Fergoaon  f.  B 
Dnnlap  v.  Hales,  1  Jones,  8B1. 
I  Shivmsn  d.  Horton,  IT  Conn.  B.  4B1..   Carr  v.  Clongh,  «  Fast.  3S0. 
*  Gumming)  r.  Powell,  8  Texas,  80. 
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chief  juatioe  observed,  that  in  every  instance  of  a  con- 
tract, voidable  only  by  an  infant  on  coming  of  age,  be  was 
bound  to  give  notice  of  disaffirniance  of  the  contract  in  a 
reasonable  time.  The  inference  from  that  doctrine  is,  that 
without  some  act  of  dieaent,  all  the  voidable  contracts  of  the 
infant  would  become  binding.  Bat  there  are  other  cases  which 
assume  that  a  voidable  contract  becomes  binding  upon  an  in- 
fant after  he  comes  of  age,  only  by  reason  of  acts  or  circum- 
stances, amounting  to  an  affirmance  of  the  contract,  (a)  In  tjie 
cases  of  Jackson  v.  Carpenter,  and  Jackson  v.  Burchin,  [b]  the 
in^t  had  disaffirmed  the  voidable  deed  of  his  infancy,  which 
was  by  deed  of  bargain  and  sale,  by  an  act  equally  solemn, 
after  he  became  of  age.  (c)     This  is  the  usual  and  suitable 


(o)  EtoIjud.  Chichester,  3  BiuT.  Rep.  1TI7.  1  Eol.  Abr.  tit.  Bnfiinta,  K.  Co.  Litt. 
51  b.  Eabbanl  v.  CnmiaiEigB,  I  OrecnloHf's  Bep.  II.  Aldrich  v.  Grimes,  10  N.  H. 
Bep.  194.  In  Holmes  v.  Blogg.  8  Tuunt.  Bep.  508,  it  \»  remu'kable  that  the  dis- 
Cingoished  counsel  in  ihut  case,  ono  of  whom  is  now  (1837)  lord  chancellor,  and  the 
othar  chief  jnstice  of  the  C.  B.,  treat  this  as  an  open  and  debatable  point.  Sergeant 
Copelj  insisted,  that  Ibe  infant's  contract  was  binding  on  him  when  he  became  adult, 
because  IhcVe  had  been  no  disaffinnance  of  it ;  -ead  Sergeant  Best  contended  that 
disafflnnance  was  not  necessarj,  and  that  infaniB  were  not  bound  hjanj  contract, 
unless  the  same  was  affirmed  bj  them  after  arriving  at  fall  age ;  and  this  is  the  de- 
cision in  4  Pick.  Rep.  4S.  It  has  been  held  that  an  infiint'e  conveyance  maj  be 
disaffirmed  at  anj  time,  so  long  as  an  action  of  ejectment  is  cot  barred  by  the  statnle 
of  limitations.  Lessee  of  Drake  b.  Ttamsay,  5  Haniroond's  0.  Rep.  251,  Jackson  u. 
Carpenter,  II  Johns.  ECep.  539  to  S.  F.  And  in  South  Carolina,  it  is  held  that  a 
aiiDple  dcclaraiian  of  the  infant,  on  his  coming  of  age,  is  not  a  sufficient  confirmation 
of  his  voidable  contract,  uulcsa  it  be  accompanied  by  some  act  which  recognizes  the 
validity  of  the  obligation.  Ordinary  o.  Wlierry,  1  Bailey's  Bep.  S8.  In  Wheaton  p. 
East,  S  Ver^ror's  Tenn.  Rep.  11,  the  decision  was,  that  a  deed  of  confirmation  of  the 
minor"*  docd  waa  not  requisite,  but  tliaC  agy  act  of  the  minor  from  which  his  assent  of 
die  deed  executed  daring  his  minority  might  be  iuierTed,  woold  operate  as  a  contirma- 
doD,  and  concladc  him.' 

(h)  11  Johns.  Eep.  539.  U  Ibid.  124.  In  Tuctar  v.  Moreland,  10  Peters's  U.  S. 
Bep.  73,  it  was  observed  hy  Mr.  Justice  Story,  that  those  two  cases  in  Johnson  pro- 
ceeded upon  principles  which  were  in  perfect  coincidence  with  the  common  law.  In 
the  case  in  Peters,  the  question  arising  on  the  void  and  voidable  acts  of  infants,  and 
when  they  ^re  lo  be  deemed  conflrmed  or  disaffirmed,  are  futly  and  learaedly  dis- 
cussed in  the  opinion  pronounced  by  the  court. 

(c)  A  conveyance  by  an  infant  of  the  same  land  to  another  person  after  he  comes 
of  age,  effectually  avoids  a  deed  of  bargain  and  sale  made  in  infiincy.  Hoyle  v.  Stowe, 
3  Dev.  &  Battle,  320.    The  New  York  case  of  Bool  v.  Uix,  17  Wendell,  1 19,  seems 
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course  when  the  in&nt  does  not  mean  to  stand  by  his  contract; 
and  his  confirmation  of  the  act  oi  deed  of  his  Infancy  may  be 
jusdy  inferred  against  faim  after  he  has  been  of  age  for  a 
reasonable  time,  either  from  his  positive  acts  in  favor  of  the 
contract,'  or  from  his  tacit  assent  under  circumBtances  not  to 
e  his  silence.     In  Owrtin  v.  Potion,  (a)  the  court  required 


to  require  fmia  the  inraDt  ■oroe  poaitire  act  of  disaffinnaoce  after  he  comes  of  age,  of 
a  Bale  of  lande.  If  it  be  a  feoffment  vith  livei;,  it  maj  be  avoided  b^  eatcy,  or  by 
writ  dum  fuit  in/ra  atatem.  If  by  deed  of  bargain  and  Sale,  it  mi^t  be  aroided  by 
-  another  deed  of  bargain  and  sale  made  to  a  third  person  without  entry,  if  the  land  be 
TKant.  And  in  a]l  other  caaei,  if  there  be  no  coDTeyance  to  a  diird  parson,  tbere 
miut  be  an  actnal  entry  for  the  ezpreas  parpoae  of  diiafBrming  the  deed,  or  he  man 
do  some  other  act  of  equal  notoriety  and  efflcieacy.' 

(a)  11  Serg.  &  Rawle,  805.  In  Elioe  v.  Beebe,  6  Conn.  Rep.  49«,  this  iabject  wu 
Teiy  fully  discnued  and  conridBred,  and  it  wiu  held  that  there  were  three  modei  of 
RJErming  the  voidable  contracts  of  ioAnts  when  they  snived  at  fhll  age.  I.  By  an 
exprees  ratification.  3.  By  acta  which  reasonably  imply  an  affirmance.  3'.  By  the 
omiision  to  disaffirm  within  a  reasonable  time.'  This  Is  the  rule  also  declared  in 
Richardson  v.  Boright,  9  Venhont  Rep.  368,  and  essentially  in  Eoit  v.  UndeihiU,  9 
N.  H.  Rep.  439 ;  and  it  may  here  be  observed  generally,  that  to  give  ralidi^  to  a 
voidable  contract  by  the  ratification  of  the  party,  the  party  most  be  fully  apprised  of 
his  r^hts,  and  do  the  act  deHberalely  and  npon  examination.  By  the  English  statute 
of  May  9th,  1 8SS,  entitled  "  an  act  for  rendering  a  written  memorandum  necessary  to 
tlie  validity  of  certain  promises  and  engagements,"  an  infant  is  not  chargeable  npon 


>  Acts  of  confirmation  by  an  in&nt  are  reqaired  to  be  made  with  a  knowledge  that  Le 
i«  not  liable  on  the  contracL  Hioely  d.  Hargarlti,  3  Barr'a  B.  US.  Noiris  d.  Vance,  8 
Ricb.  R.  lei.    See,  also.  Smith  v.  Kelley,  18  Met.  R.  80a. 

1  Dominiok  v.  UichaeJ,  1  Saodf.  Sti.  Id  Pitcher  n.  Layoook,  T  Porter,  (Ind.)  898,  it  is 
held,  that,  an  infant's  conveyanee  by  barg^n  and  sale,  may  be  disaffirmed  alter  bis  aniral 
at  full  age  by  a  couTeyanoB  withont  entiy,  though  the  lands  be  not  vacant.  In  Georj^a, 
by  virtne  of  the  statute  83  Hen.  VIU.  the  eivcntion  of  the  later  deed  of  conveyance  does 
not  of  itaelf  avoid  UiefonDsr,  if  Uie  lands  be  held  adversely.  Harrisonv.  Adcock,e  Qeorg, 
es.  In  Illinois,  proceedings  to  revoke  a  conreyanoe  mtist  be  commenoad  within  tbiee 
years  after  the  infant  becomes  of  age.     Cole  v.  Peimoyer,  14  BL  1E8. 

■  Moore  v.  Abemolh;,  T  Blockf.  B.  443.  Cresinger  v.  Welch,  Ifi  Ohio  R.  16B.  Dublin 
and  Wioklow  B.  Co.  v.  Black,  le  Eng.  L.  &  Eq.  E6S.  The  American  ediiora,  hi  a  learned 
note  to  this  case,  have  oalleoted  the  au^orities  en  this  contested  qaestlon.  The  EogUsh 
«Bses  seem  to  place  the  exempUon  of  the  infant  on  his  repodiation  of  (he  oaattBot  within 
a  reasonable  time  after  attaining  migority.  But  the  editors  conclude,  after  reviewing  the 
American  cases,  that  the  infant's  cODtmct  is- not  binding,  unless  there  Iw  some  act  on  bis 
part,  aller  arriving  at  the  age  of  twenty-one  yeorx,  showing  an  bitention  to  ratify.  Seci 
also,  Wallace  v.  Lewis,  i  Barring.  R.  lb.  Harris  o,  CanDOn,  6  Geo.  B.  SS3.  Scott  v.  Ba- 
chanan,  11  Humph.  R.  4BS.  Tlbbsts  D.  Genish,  G  Fost.  (N.  H.)  41.  Edgerly  c.  Shaw,  id. 
&14.  N.  K.  F.  Ins.  Co.  t.  Noyea,  83  N.  H.  34fi.  Taft  v.  Sergeant,  18  Barb.  S30.  Stokes  v. 
Brown,  4  Chand.  Bfl.  Jones  B.  Phfenii  Bank,  4  Seld.  S38,  Forsyth  v.  Has&igs,  1  Wms. 
lVt.)64a.    Thturlow  B.  Gilmore,  40  Maine,  878. 
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Bonie  distinct  'act  by  which  the  infant  either  received  *239 
a  benefit  bom  the  contract  after  he  arrived  at  full  age,  or 
did  some  act  of  express  and  direct  assent  and  ratification  ;  but 
that  was  the  case  of  a  contract  considered  to  be  absolutely  void. 
In  the  case  of  voidable  contracts,  it  will  depend  npon  ctrcum- 
stances,  such  as  the  nature  of  the  contract,  and  the  situation  of 
the  infant,  whether  any  overt  act  of  assent  or  dissent  on  bis  part 
be  requisite  to  determine  the  fact  of  hie  futoie  responsibility,  (a) 

(4.)  Acts  binding-  on  the  infant. 

Infants  are  capable,  for  their  viwn  benefit  and  for  the  safety, 
of  the  public,  of  doing  many  binding  acts.  Contracts  for  neces- 
saries are  binding  upon  an  infant,  and  he  may  be  sued  and 
charged  in  execution  on  such  a  contract,  provided  the  articles 
were  necessary  for  him  under  the  circumstances  and  condition 
in  which  he  was  placed,  [b)    The  question  of  necessaries  is  gov- 


any  promise  or  ratiflcation  after  full  ago,  of  an;  protnUe  or  simple  contract  made 
during  iafancf ,  imleEs  sncb  promise  or  raciScatioo  be  mode  bj  writiog,  signed  by  the 
party  lo  be  charged.  See  Hartley  a.  Wharton,  11  Adoph.  &  £]lii,  p.934,  an  the  eon- 
strnttion  of  this  slatnte  of  May,  1828,  (9  Geo.  IV.  e.  14,(  in  whkh  the  energy  of  the 
itatnlo  IB  very  macb  weakened.' 

(a)  In  floyle  e.  Slowe,  S  Dev.  &  Buttle,  320.  it  was  decided,  upon  a  full  coosident- 
tion  of  the  aubject,  that  to  ratify  an  infant's  bargain  and  sale,  after  full  age,  xome  act 
must  be  done  denoting  that  the  estate  created  by  the  deed  was  sobsistiag,  as  the 
receipt  of  the  pnrchase-moncy,  &c.  Declaration  must  be  very  clear,  and  with  a  view 
lo  ratiGcalion,  to  he  sntGcient. 

(b)  Ive  i>.  Chester,  Cn>.  J.  560.  Clarke  v.  Leslie,  5  Esp.  X.  P.  38.  Coates  v.  Wil- 
son, ibid.  152.  Berolles  D.  Itamsay,  I  Holt's  Rep.  N.' P.  77.  Though  the  negotiable 
note  nhieh  an  infant  gives  for  necessaries  be  void,  yet  ho  is  liable  for  the  Tea«onable 
valne  of  the  necessaries.  M'Minn  ».  Bichmonds,  6  Yerger's  Tenn.  Bep.  1.  What 
arc  neceuan'e)  for  an  infant  depends  on  his  relative  situation,  and  are  not  always  to  be 
taken  in  the  strictest  sense,  but  with  a  reasonable  qnalillcation  under  the  eircmmstnnces. 
The  Queen's  Bench,  in  Whanon  v.  Mackenzie,  and  Cripps  e.  Ilills,  5  Adol.  &.  Eilis, 
N.  S.  606,  where  the  cases  were  much  discussed,  adopted  the  rule  laid  down  by  Baron 
Parke,  in  Peters  v.  Fleming,  6  M.  &  W.  46.^ 

1  See  Mawscn  v,  Blane,  26  K.  L.  &  Eq.  SSO. 

1  WhHC  lub/'tcU  of  expenditure  are  ntciimrie*,  has  been  declared  to  be  a  question  for  tlie 
court;  but  whether  any  and  how  muoh  were  required  by  the  infant  are  quBttions  for  the 
jury.  Tapper  v.  Cadweli,  13  Mete.  66B.  I'elers  b.  Fleming,  B  M.  &  Wels.  16.  The  mle 
laid  down  in  liia  latter  case  by  Baton  Parke  is,  "  that  articles  purely  ornamental  are  not 
necessaries;  but  if  they  are  strictly  of  this  description,  iCisaqQeationforthe  jury,  whether 
they  were  bought  for  the  neoesaory  use  of  the  party  in  order  to  support  himself  properly 
in  the  degree,  state,  and^tation  of  life  in  which  he  moved." 
VOL.  II,  '  23 
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emed  by  the  real  circamstancea  of  the  infant,  and  not  by  his 
ostensible  situation;  and,  therefore,  the  tradesman  who  trusts 
him  is  bound  to  make  due  inquiry,  and  if  the  infant  has  been 
pTQperly  supplied  by  his  friends,  the  Iradesroan  cannot  re- 
cover, (a)  Lord  Coke  considers  the  necessaries  of  the  infant 
to  include  clothing,  victuals,  medical  aid,  and  "  good  teaching 
or  instruction,  whereby  he  may  profit  himself  afterwards."  (b) ' 
If  the  infant  lives  with  his  father  or  guardian,  and  their  care 

and  protection  are  duly  exercised,  he  cannot  bind  himself 
"240     even  for  necesBaries.  (c)     It  is  also  understood  '"that 

necessaries  for  the  infantas  wife  and  children  are  neces- 
saries for  him ;  (d)  and  all  cases  of  contracts  for  necessaries,  the 
real  consideration  may  be  inquired  into.*  (e)     The  infant  is  not 


(a)  Ford  B.  Fothergill,  Feake's  N.  P.  229.  Story  v.  Fery,  4  Cm.  &  Fajue,  526. 
Steedman  v.  Kose,  1  Cur.  ft  Manbmnn,  43S.  It  is  a  tradeaman'i  duty  to  acquaint 
himKlf  with  die  iofsat's  circumsiancee  and  necesaltiea,  and  to  take  notice  of  supplies 
by  other  trndeBmen.  Johnson  e.  Lines,  6  Watts  &  Serg.  80.  Bnt  though  no  io^t 
has  A  snfllcicnt  income  allowed  him  to  supply  him  with  necessaries  suitable  to  his  cotl- 
dition,  yet  his  contract  for  necessaries  U  nererlholees  binding.  Burghart  o.  Hall, 
*  Heeson  &  Welsby,  737. 

(6)  Co.  Litt.  172,  «. 

(c)  Bainbridge  r.  Pickering,  2  Black.  Bep.  132S.  W^ing  e.  Toll,  9  Johni.  Rep. 
141.  Hall  B.  Connolly,  3  M'Cord's  L.  R.  6.  Kline  b.  L'Amooreax,  3  Paige's  Rep. 
419.  Bnt  if  the  infimt  lires  apart  froin  iiis  father  with  his  assent,  and  labors  for  his 
onn  Dse,  he  is  liable  for  occesEariea  farniahed  him.  Maddox  v.  Miller,  1  Manle  ft 
Sel.  T3S.  Smith  v.  Xoang,  S  Der.  &  Batt.  26.  He  is  liable  for  interest  on  such  con- 
tracts.    Bradley  v.  Pratt,  23  Vermont  B.  378. 

{d)  Tamer  v.  Tiisby,  Str.  Bep.  168.  Thongh  the  husband  be  an  ittfant,  there  ai« 
caaes  in  which  he  has  beeo  held  liable  to  pay  the  debts  of  hia  wife  of  fall  age,  con- 
tracted by  hra  before  marriage  ;  aach  liability  being  an  incident  to  the  maniage  con- 
tract, which  an  infant  is  competent  to  enter  into.  Paris  v.  Stroud,  Baroee's  IJotes,  95. 
Roach  a.  Qoick,  9  Wendell's  Rep.  238,    Bntler  v.  Breck,  7  Metcalf,  164. 

(e)  In  Chappie  v.  Cooper,  18  MceaoD  &  Welsby,  2S3,  it  was  held,  on  the  maxim  of 


I  It  has  been  held  that  an  infantja  not  liable  on  his  eontntct  for  repoin  made  upon  hia 
hODse,  thongh  inch  repain  were  needed  to  prevent  the  immediate  and  serious  decay  of 
the  hoaae.  Tnpper  v.  Cndwell,  13  .Met.  R.  G69.  See  an  analogous  case,  Uason  v.  Wright, 
13  lb.  SOS.  Money  lent  an  iafont  for  the  purchase  of  necessaries,  Sod  applied  by  him  for 
that  purpose,  under  the  direction  of  the  lander,  may  be  recovered.  Smith  v.  Uliphant,  3 
Sandf.  (Law)  R.  806.  An  infaat  may  bind  himself,  as  for  oecessaries,  for  the  price  of  his 
board,  Bradley  d.  Pratt,  38  Verm.  878 ;  but  not  by  hie  contrnot  for  the  Insurruice  of  his 
property,  M.  F.  Ins.  Co.  v,  Noyea,  32  K.  H.  346;  nor  for  the  board  of  the  horses,  which 
be  UBBB  in  bis  business,  as  hackman,  Merriam  b.  Cunningham,  11  Cnah,  40.  See  Swift  o, 
Bennett,  10  Cash.  43<i.  Hussoy  v.  Bouadlcee,  Busbee,  ItO. 
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bound  to'  pay  for  the  articles  famished,  more  than  they  were 
really  worth  to  him  as  articles  of  necessity,  and,  coosequentiy, 
he  may  not  be  bomid  to  the  extent  of  his  contract ;  nor  can  he 
be  precluded,  by  the^orm  of  the  coniTact,  from  inquiring  into 
the  real  valae  of  the  necessaries  furnished,  {a)  ■ 

Infancy  is  not  permitted  to  protect  fraudulent  acts ;  and, 
therefore,  if  an  infant  takes  au  estate,  and  agrees  to  pay  rent, 
he  cannot  protect  himself  from  the  rent  by  pretence  of  infancy, 
after  enjoying  the  estate,  when  of  age.  If  he  receives  rents,  be 
oannot  demand  them  again  when  of  age,  according  to  the 
doctrine  as  now  understood.  If  an  infant  pays  money  on  bis 
contract,  and  enjoys  the  benefit  of  it,  and  then  avoids  it  when 
be  comes  of  age,  he  cannot  recover  back  the  consideration 
paid,  {b)  On  the  other  hand,  if  he  avoids  an  executed  contract 
when  he  comes  of  age,  on  the  ground  of  infancy,  he  must  re- 
store  the  consideration  which  he  had  received.  The  privilege 
of  infancy  is  to  be  used  as  a  shield,  and  not  as  a  sword. '     He 


Lord  Bacon,  ptnona  antjwtclif  eguiparotur  intertite  propria,  Ihat  an  infant  wldov  whs 
liable  for  ibe  expenses  of  the  fHineral  of  a  deceased  hosband  who  died  poor,  w  being 
an  eapenae  for  her  personal  benefli. 

(a)  Uakarell  v.  Bachelor,  Cro.  Elii.  SB3. 

{&)  Eirton  d.  EtlioU,  S  Balit.  Bep.  69.  Lord  Mansfield,  In  Earl  of  Bnckingham- 
shire  b.  Drnry,  2  Eden'a  Rap.  72.  Holmes  v.  Blogg,  8  Taaot,  Rep.  36.  NTCoy  v. 
HnfiniBD,  6  Conen's  Bep.  84.  Hame;  v.  Owen,  4  Blackf  Ind.  Rep.  337.  Tbe  case 
of  ITCoy  V.  Hoffman  was  oveimled  in  Medbnry  n.  Watrous,  7  Hill,  N.  Y.  B.  110,  on 
the  principle  that  when  on  in&nl  avoida  bia  contract  onconiingof  age,  he  ma;  recover 
tor  woA  done  or  monej  paid  in  part  performance,  pnoided  ht  km  nol  nceietd  any  ben- 
^fit  mdtr  the  eatitract.* 

'SeeCiUTO.  C lough,  B  Fo»t.  280 j  Bfutbolomew  o.  Finuemors,  17  Barb.  Ui\  Strain  r. 
Wright,  7  Georg.  688;  bnt  the  infant  shall  not  be  deprived  of  hi«  privilege  of  aTOidnoce, 
If  he  has  disposed  of  tbe  congidsTadoa  dnriaghis  minoiily  and  so  oannot  mtore  It.  Price 
X.  Fnrman,  1  Wnu.  (Vt.)  288,  and  a«e  Manning  s.  Johnson,  38  Ala.  146.  A  item  that  if 
an  Infant  infito  another  to  purchase  bis  property  without  informing  ench  penon  of  his 
ownership,  he  cannot  recover  tbe  property  of  Cbs  porchaser.  Hall  r.  Timmons,  2  Rich. 
Eq.B.lSO.  Bnt  see  Norris  e.  Wait,  a  Rich.  (Uw)  R.  148.  If  he  pnrohase  land,  and  give* 
notsB  or  a  mortgage  therefor,  he  cannot  diia^rm  the  notes  or  mortgage,  and  claim  the  land. 
Weed  B.  Beobe,  ai  Vermont  R,  496.  Bailey  r.  Bamberger,  11  B.  Mon.  R,  113.  See  Heath 
V.  West,  a  Foet.  101;  Carr  r.  Clough,  B  FosL  280. 
•  Whitmarah  o.  Hnll,  3  Denio'i  R.  876.  Corpe  B.  Overton,  10  Blng.  263.  Aldrieb  t>. 
•  Abrahams,  Hill  &  Den,  428.  Breed  v.  Judd.  1  Gray,  4SB.  When  an  infant  avoids  his 
contract  for  service,  he  may  recover  in  quantum  Tneruil  the  valne  of  the  servicea  rendered. 
Hoxie  V.  Lincoln,  3t  Venn.  808.  Wheatly  b.  Uiseal,  6  Porter,  (Ind.)  143,  Lofklo  b. 
Mayall,  6  Post.  B3. 
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cannot  have  the  benefit  of  the  contract  on  one  side',  without 
returning  the  equivalent  on  the  other,  (a) '  But  there  are  many 
hard  cases  in  which  the  infant  cannot  be  held  bound  by  his  con- 
tracts, though  made  in  fraud ;  for  infants  would  lose  all  pro- 
tection, if  they  were  to  be  bound  by  their  contracts  made 
"  241  by  improper  artifices,  in  the  heedlessness  *  of  youth, 
before  they  had  learned  the  value  of  character,  and  the 
just  obligation  of  moral  duties.  When  an  infant  had  fraudu- 
lently represented  himself  to  be  of  age  when  he  gave  a  bond,  it 
was  held  that  the  bond  was  void  at  law.  (&)  But  where  he 
obtained  goods  upon  his  false  and  fraudulent  affirmation  that 
he  was  of  age,  though  he  avoided  payment  of  the  price  of  the 
goods,  on  the  plea  of  infancy,  the  vendor  was  held  entitled  to 
reclaim  the  goods,  as  having  never  parted  with  his  property  in 
them ;  (c)  and  it  has  been  suggested,  in  another  case,  (d)  that 
there  might  be  an  instance  of  such  gross  and  palpable  fraud, 
committed  by  an  infant  arrived  at  the  age  of  discretion,  as 
would  render  a  release  of  his  right  to  land  binding  upon  him. 
Infants  are  liable  in  actions  arising  ex  delicto,  whether  founded 
on  positive  ^Tongs,  as  trespass  or  assault,  or  constructive  torts 
or  frauds,  (e)  But  the  fraudulent  act,  to  charge  him,  must  be 
wholly  tortious,  and  a  matter  arising  ex  contraclu,  though  in- 
fected with  fraud,  cannot  be  changed  into  a  tort  in  order  to 
charge  the  infant  in  trover,  or  case,  by  a  change  in, the  form  of 


(a)  Badger  i>.  Fbinnej,  15  M(U9.  B«p.  359.  Boborts  v.  Wi^n,  I  N.  H.  Bep.  73. 
Boof  V.  Stafford,  7  Cowen's  Rop.  1 79.  Parker,  J.,  in  Hambletc  v.  Hamblect,  8  N.  H^ 
Eep.  339.  Smith  V.  Evnns,  5  Hqmphrcy'a  Tenn.  K.  70.  Kitchen  u.  Lee,  N.  Y.  Ch. 
3  N.  Y,  Legal  Observer,  160. 

{b)  Conroe  u.  Birdsall,  1  Johns.  Cos.  127.    Bnrley  v.  Bossell,  10  N.  H.  Rep.  IS4. 

{c]  Badger  D.Fhinney,  15  Mass.  Sep.  359.  Fins  u.  Hall,  9  N.  H.  Bep.  411-  Com. 
Dig.  Action  on  the  case  for  deceit,  A.  10.  In  this  last  ense.  Lord  Ch.  B,  Corajta, 
held  an  infant  Liable  for  deceit  in  obtaining  a  loan  of  monej  on  the  fraudulent  alBnnit- 
tlon  that  he  was  of  age.    Bnrley  v,  Hussell,  jnp.  S.  P.' 

id]  Stoolfoos  V.  Jenkins,  12  Serg.  &  Hawlo,  399. 

(e)  Pitta  B.  Hall,  9  N.  H.  Bep.  441,  448.  Thoy  are  tiablo  for  trespMSca  committed 
by  tbem,  even  thongh  acting  by  command  of  the  father.  Humphrey  v.  Douglass,  10 
Vermont  Bep.  71. 

1  Kitchen  t.  Lee,  11  Paige  R.  lOT. 

a  See  Price  o.  Hewell,  18  E.  L.  &  Efl.  828,  and  editors'  note.  Merriam  p.  Conningham, 
11  Cush.  40.    Walker  v.  Davi«,  l  Gray,  COe. 
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the  action,  (a)'  He  is  liable  in  trover  for  tortiouBly  converting 
goods  Intrusted  to  him,  or  for  firaudolently  obtaining  goods  with 
an  intention  not  to  pay  for  them ;  (b)  and  in  detinue,  for  goods 
delivered  upon  a  special  contract  for  a  specific  purpose ;  (c) 
and  in  assumpsit,  for  money  which  he  has  firaudulently  embez- 
zled, (d) 

'  An  infant  has  a  capacity  to  do  many  other  acts  valid  *  242 
in  law.  He  may  bind  himself  as  an  apprentice,  or  make 
a  contract  for  service  and  wages,  it  being  an  act  manifestly  for 
hia  benefit;  but,  when  bound,  he  cannot  dissolve  the  relation,  (e) 
The  Weight  of  opinion  is,  that  he  may  make  a  testament  of 
chattels,  if  a  male,  at  the  age  of  fourteen,  and  if  a  female,  at 
the  age  of  twelve  years.  (/)    He  may  convey  real  estate,  held  as 


(a)  Jennings  d.  BundaU,  B  Tann  Rep.  335.  Johnson  v.  Fie,  I  Lev.  169.  Vosse 
B.  Smith,  6  Cranch,  226.  West  o.  Moore,  14  Vennont  R.  447.  Wilt  o.  Welsh,  6 
Watts,  1.  In  this  Uit  csk,  thedecigloni  wereelaboraieljcoiuideredjaaditwagMd, 
ifaal  whenever  the  subitantiTe  gronnd  of  od  action  aguntt  an  infant  is  contract,  as 
well  as  where  the  contract  ii  stated  as  an  inducement  to  a  supposed  tort,  he  is  not 
liable;  and  the  case  of  Campbell  v.  Stakes,  2  Wendell,  137,  was  considered  as  op- 
posed equally  to  principle  and  nnthoritj.  This  last  cose  was  one  of  wilful  and  posi- 
tive fraud  and  Cart  on  the  part  of  the  infant,  and  sabsoqnent  to  the  contract,  and  was 
a  wilful  and  dis^ct  wrong ;  and  the  infant  was  held  liable  in  trespass,  and  I  think 
justlj;  and  the  judgment  was  affirmed  on  error,  and  cited  and  approved  in  Filts  v. 
Hall,  9  N.  H.  Rep.  445.  See  farther.  Price  v.  Eewett,  18  E.  L.  &  Eq.  522. 
Grove  V.  Nevill,  i  Keble  R.  778.  Green  c  Greenbank,  2  Horsbtdl,  485.  Towne  u. 
Wiley,  £3  Vermont  B.  3S1. 

(6)  Homer  v.  Thwing,  3  Pick.  Rep.  492.  Peigne  v.  Snlcliffo,  4  M'Cord,  S87. 
Wallace  u.  Morss,  5  Hill's  N.  Y.  Rep.  391.  His  property  is  liable  tbr  fines  and  costs 
on  conviction  of  a  public  offence.    Beasley  v.  The  State,  2  Terger's  Tenn.  Bep.  481. 

(c)  Mills  V.  Graham,  4  Bos.  &  Pull.  140.  In  New  York,  tlie  action  of  detinae  is 
abolished,  and  an  action  of  trtspaa  on  the  caie  may  be  brought  to  recover  damages, 
even  for  a  wilful  injury,  accompanied  with  force.  By  this  innovation,  all  nice  qoee- 
lions  conrcrcing  direct  and  coQsequcotial  injuries,  are  avoided.  But  the  want  of  such 
an  action  as  detinne  to  recover  a  favorite  or  necessary  specific  chatiel  in  specie,  may 
be  serionsly  feh.    S.  Y.  Revised  Statutes,  vol.  ii.  p.  593,  sec.  IS,  16. 

(d)  Brialow  D.  Eastman,  I  Esp.  Rep.  172.  By  the  N.  Y.  Revised  Statntes,  vol.  ii.  p. 
341,  sec.  12,  no  ac^n  relating  to  real  property  is  to  be  delayed  by  reason  of  the 
infancy  of  any  defendant,  and  a  guardian  is  to  be  appointed  to  defend  his  rights. 

(«)  Rex  0.  Inhabitants  of  Wigslon,  3  Boroow.  &  Cress.  484.  Wood  v,  Fenwiek, 
in  MecBon  t  Welsby,  195. 

if)  Harg.  tt.  83  to  lib.  2  Co.  Litt.    Mr.  Hargrave  has  collected  oil  the  contradictory 
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a  naked  trastee,  nnder  an  order  Id  chancery.  The  eqaity  joris- 
diction  in  this  case  is  grounded  on  the  statute  of  7  Anne,  c.  19, 
.which  has  been  reenacted  in  this  counlry,  (a)  and  extends  only 
to  plain  and  express  trusts.  Whatever  an  tnfont  is  bound  to  do 
by  law,  the  general  rule  is,  that  the  same  will  bind  him  if  he 
does  it  without  suit  at  law.  (&)'  If,  therefore,  he  be  a  tenant  in 
common,  he  may  make  a  reasonable  partition,  (c)  He  may  dis- 
charge a  mortgage  on  due  payment  of"the  mortgage  debt.  His 
acts  as  executor,  at  the  age  of  seventeen,  will  bind  him,  unless 

they  be  acts  which  would  amount  to  devastavit,  (d)  There 
*243     was  no  occasion,  'said  Lord  Mansfield, (e)  to  enumerate 

instances.  The  anthoritiea  are  express,  that  if  an*  infant 
does  a  right  act,  which  he  ought  to  do,  and  which  he  was  com- 
pellable to  do,  it  shall  bind  him.  We  have  already  seen  that  an 
infant  of  fourteen,  if  a  male,  and  twelve  if  a  female,  may  enter 
into  a  valid  contract  of  marriage ;  but  he  is  not  liable  to  an  ac- 
tion, on  bis  executory  contract,  to  mairy,  though  the  infant  may 
sue  an  adult  on  such  a  promise.  (/)* 


(ipinions  on  this  point.  The  dvU  law  gives  this  power  to  the  infant  nt  iho  age  of  sev- 
enteen  years,  and  diis  period  haa  been  adopted  by  atotate  in  CanQecticDt.  Id  Sew 
York,  the  period  fixed  by  giatate  for  an  infant  to  make  a  will  of  chattels,  ii  the  age  of 
dgbtceo  m  males  and  aixleea  in  females.    N.  Y,  Keviseil  Statotes,  vol.  ii.  p.  60. 

(a)  N.  Y.  Revised  Slatntes,  vol.  ii.  p.'  Iff*,  bcc.  167.  The  N.  Y.  statute  declares, 
Chat  whenever  the  infant  is  seised  oi  possessed  of  any  lands  by  way  of  mortgage,  or 
in  tmst  only  for  others,  (be  coart  of  chancery,  on  the  petition  of  die  gnardian  of  ihfl 
iafant,  or  of  any  person  interested,  may  compel  Che  infant  to  convey  the  same. 

(b)  Co.  Lilt.  1T2B. 

(r)  Bavinglon  v.  Clarke,  2  Fenn.  Rep.  Its. 

{d)  In  New  York  he  is  declared  to  be  ineompelent,  and  I  tbjok  very  propeiiy,  to 
act  OI  an  executor  or  administrator.    N.  Y.  Eevised  Scatules,  vol.  ii.  p.  69.    Ibid.  7S. 

(e)  3  Bnrr.  Rep.  1801. 

(/)  Hant  u,  Peake,  5  Cowcn's  Rep.  475.  In  New  York,  the  conrt  of  chancery  is 
anChorizcd  to  decree  and  compel  the  fpcciGc  performance  of  cootracts  by  the  infant 
who  is  a  TepresentatiTe  of  the  party  making  Chem.  N.  Y.  Revised  Statutes,  vol.  iL 
p.  194,  sec.  169.  As  to  the  sale  nnder  the  direction  of  the  court  of  chancery,  of  the 
real  estates  of  infaats,  see  preceding  lecture. 


I  Tba  People  s.  Moores,  4  Denlo's  R.  GI8. 

'  An  Infant  ma<r  be  deputed  by  tba  iberiff  to  eerve  a  pnrticniat  writ.  Barrett  v.  Seward, 
SaVeim.  nO;  but  not  by  the  aathority  who  signs  the  writ.  Unrvey  v.  Ball,  id.  311,  Hs 
moj  eiecnCo  a  mere  power.  Sheldon  i.  Newlon,  8  Ohio  St,  4M.  Thompson  t.  Lyon,  SO 
Mis.  166. 
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(5.)    T^eir  marriage  settlements. 

In  consequence  of  the  capacity  of  infants,  at  the  age  of  con- 
sent, to  contract  mamage,  their  marriage  settlements,  when 
reasonable,  have  been  h^d  valid  in  chancery ;  bat  it  has  long 
been  an  unsettled  qaestion  whether  a  female  infant  could  bind 
her  real  estate  by  a  settlement  upon  marriage.  In  Drvry  v. 
Drury,  (a)  Lord  Ch.  Northingtoo  decided  that  the  statute  of 
27  Hen.  VIIL,  which  introduced  jointures,  extended  to  adult 
women  only,  and  that  notwithstanding  a  jointure  on  an  infant, 
she  might  waive  the  jointure,  and  elect  to  take  her  dower ;  and 
that  a  female  infant  could  not,  by  any  contract  previous  to  her 
maniagg,  bar  herself  of  a  distributive  share  of  her  husband's 
personal  estate,  in  case  of  bis  dying  intestate.  This  decree  was 
reversed  in  the  house  of  lords,  upon  the  strength  of  the  opinions 
of  Lord  Hardwicke,  Lord  Mans&eld,  and  the  majority  of  the 
judges ;  {b)  and  the  great  question  finally  settled  in  favor  of  tlie 
capacity  of  the  female  infant  to  bar  herself,  by  her  contract  be- 
fore marriage,  of  her  right  of  dower  in  the  husband's  laud,  and 
to  her  distributive  share  of  her  husband's  personal  estate. 
In  New  York,  *  in  a  late  case  in  chancery,  (c)  the  ques-  *  244 
lion  whether  an  infant  could  bind  herself  by  an  ante- 
nuptial contract,  was  discussed  at  large,  and  it  was  held  that  a 
legal  jointure,  settled  upon  an  infant  before  marriage,  was  a  bar 
of  her  dower ;  and  that  an  equitable  provision  settled  upon  an 
iniant  in  bar  of  dower,  and  to  take  effect  immediately  on  the 
death  of  the  husband,  and  to  continue  during  the  life  of  the 
widow,  and  being  a  reasonable  and  competent  livelihood  for  the 
wife  under  the  circumstances,  was  also  a  bar.  The  question 
still  remains,  whether  she  has  the  capacity  to  bind  her  own  real 
estate  by  a  marriage  settlement.  Mr.  Atherly,  (d)  after  review- 
ing the  cases,  concludes  that  the  weight  of  the  conflicting 
authorities  was  in  favor  of  her  capacity  so  to  bind  herself.  But 
in  Milner  v.  Lord  Sarewood,  (e)  Lord  Eldon  has  subsequently 
held  that  a  female  infant  was  not  bound  by  agreement  to  settle 


(a)  2  Gdeo's  Rep.  39.  (6)  2  Ibid.  60-75.    Wilmot'e  Opini 

(c)  M'Cartee  v.  Teller,  2  Paige's  Sep.  511. 

(d)  TreadM  on  Marriage  Settlemenu,  pp.  26-41. 
(<)  18  Vemj,  SS9- 
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ber  leal  estate  upon  mairiage,  if  she  did  not,  when  of  age, 
choose  to  rati^  it ;  and  that  nothing  bat  her  own  act,  after  the 
period  of  majority,  could  fetter  or  affect  it ;  and  in  Temple  v. 
Hawiep,  1  Sandford'a  Ch.  R.  153,  the  Aas.  V.  Ch.,  in  a  very 
elaborate  and  able  judgment,  held  that  a  female  infant  was  not 
BO  bound  by  a  marriage  settlement  of  her  real  Estate,  but  that 
she  might  disa£Snn  it  when  she  became  of  age,  and  was  sole.' 
The  assistant  vice-chancellor  aaid,  the  preponderance  of  opin- 
ion was,  that  the  infant  could  not  elect  after  she  became  of  age 
during  coverture  to  afiirm  it,  though  she  might  undoubtedly,  in 
that  case,  disaffirm  it  The  case  of  Slocombe  v.  Glvbb,  (a)  ad- 
mitted that  a  male  infant  may  bar  himself  by  agreement  before 
marriage,  either  of  his  estate  by  the  courtesy,  or  of  his  right  to 
his  wife's  personal  property ;  and  both  the  mfde  and  female 
infant  can  settle  ih.e\x  personal  estate  upon  marriage.  The  cases 
of  Strickland  v.  Coker  {b)  and  Warbitrton  v.  Lj/tton,  (c)  are  con- 
sidered by  Mr.  Atherly  (rf)  as  favorable  to  the  power  of  a  male 
infant  to  settle  his  real  estate  upon  marriage,  and  that  seems  to 
be  decidedly  his  opinion.  But  since  the  decision  of  Lord 
*  Zi5  Bldon,  in  MUner  v.  Lord  Sarewood,  this  conclusion  '  be- 
comes questionable ;  for  if  a  female  infant  cannot  settle 
her  real  estate  without  leaving  with  her  the  option,  when  twenty- 
one,  to  revoke  it,  why  should  not  the  male  infant  have  the  same 
option  ?  ' 

(6.)   Suits  in  equity  against  them. 

The  law  is  so  careful  of  the  righta  of  infants,  that  if  tbey  be 
made  defendants  at  the  suit  of  creditors,  the  answer  of  the 
guardian  ad  lUem,  does  not  bind  or  conclude  them,  (e) '  Such  an 

(a)  !  Bro.  545,  (b)  2  Cu.  in  Ch.  211. 

(c)  Cited  in  4  Bro.  447. 

(d]  Treatise  on  Maniage  Settlements,  pp.  43-45. 
{«)  Eccleton  f.  Petty,  Carthew's  Rep.  79. 

'  Le»aring  v.  Levering,  8  Mary].  Ch.  866.    Levering  u.  Heighe,  a  Maryl.  Ch.  81. 

■  Bj  IB  &  It  Vict,  c  49,  male  infants  at  the  age  of  30  and  female  iDfantB  at  tbe  igt  of 
IT  -yean  maf ,  with  the  upprobatioii  o(  the  Court  of  ChBn<w7,  make  vslid  ■etUaments,  Or 
ooutracts  tat  the  settlements  of  all  their  property,  real  or  personal,  and  whstbei  in  posses- 
sion, reverHion,  remainder,  or  expeolanoj-. 

•  Crain  n.  Parker,  1  Carter,  (Ind.)  874;  they  are  not  bonnd  by  tbe  guardian's  waiver  of 
service  of  process.    Robbini  v.  Robbini,  S  Carter,  T  4. 
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answer  in  chancery,  pro  forma,  leaves  the  plaintiff  to  prove  his 
case,  and  throws  the  infant  upon  the  protection  of  the  court- 
It  was  the  maxim  of  the  Roman  law,  that  an  infant  was  never 
presumed  to  have  done  an  act  to  his>  prejudice  pupilluf  pati 
posse  rum  itUelligitio'.  (a)  In  decrees  of  foieclosuie  against  an 
infant,  there  is,  according  to  the  old  and  settled  rule  of  practice 
in  chancery,  a  day  given  him  when  he  comes  of  age,  usually 
six  months,  to  show  cause  against  the  decree,  and  make  a  better 
defence,  and  he  is  entitled  to  be  called  in  for  that  purpose  by 
process  of  subptEna.  (b)  The  decree  in  ordinary  cases  would  be 
bad  on  the  face  0/ if,  and  gronnd  for  a  bill  of  review,  if  it  omitted 
to  give  the  in&nt  a  day  to  show  cause  after  he  came  of  age ; 
though  Lord  Redesdale  held,  in  Bennett  v.  HamiU,  {c)  that  such 
an  error  in  the  decree  would  not  affect  a  bona  fide  purchase  at 
a  sale  under  it  {d)  But  in  the  case  of  decrees  for  the  fore- 
closure and  sale  of  mortgaged  premises,  or  for  the  sale  of  lands 
under  a  devise  to  pay  debts,  the  infant  has  no  day,  and  the  sale 
is  absolate.  (e)  In  the  case  of  a  strict  foreclosore  of  the  mort> 
gagor's  right  without  a  sale,  the  infant  has  bis  day  after  he 
comes  of  age,  but  then  he  is  confined  to  showing  errors  in  the 
decree,  and  cannot  unravel  the  accounts  nor  redeem.  (/) 

[a]  Dig.  50,  17,  110. 

[b)  Thomas  v.  Gjles,  3  Vem.  Rep.  333.  Lord  Ch.  in  Carj  c.  Bertie,  ibid.  343. 
Sir  Josepli  Jekyll,  in  Eyre  v.  Countesa  of  Shaftcsbnry,  3  P.  Wma.  130.  Napier  o, 
Effingham,  iliid.  401.  Bennet  v.  Let,  3  Atk.  939.  Jackson  v.  Turner,  S  Leigh,  119. 
Milla  V.  D«nnia,  3  Johns.  Ch.  Bcp.  367.  Eelsall  v.  Eelaall,  2  Ujlne  &  Emu,  409. 
In  England,  since  the  demDirer  of  (he  parol  has  been  abolisbed  by  the  sUlaiet  of 
11  Cieo.  IV.  and  1  W.  IV.  c.  47,  an  inlknt  defendant  is  not  entitled  to  have  six 
months  given  to  him,  after  attaining  tho  Bgu  of  21,  10  show  caiiBe  ugalost  a  decree. 
Powys  V.  Ifansfleld,  6  Simons,  637.  The  distinction  seems  to  be,  that  if  the  decree 
directs  the  estate  to  be  sold,  the  infant  has  not  his  eIx  months,  bnt  on  &  simple  decree 
of  forecloanre,  he  ii  allowed  the  six  months.  Scholefleld  v.  Eeiifleld,  7  Simons,  667. 
TTnleu  statntorj  regnlations  dispense  with  the  rule  In  spcciHc  instanees,  as  Id  parti- 
tion and  foreclosure,  it  is  the  rule  in  New  York,  that  an  infant  is  to  have  six  months 
after  coming  of  age,  to  show  cause  against  a  decree.  This  must  be  done  whenever 
die  inheritance  is  bonnd.  The  right  of  the  parol  to  demur  is  abolished  by  statute 
in  New  Tork,  in  all  caiet  of  deteeDt  or  deviso.  Harris  r.  Yonman,  I  Hoffman's  Ch. 
Rep.  ITS. 

{e)  3  8cb.  &  Lef.  566. 

(d)  Lord  Eldon,  in  17  Vesey,  173,  178, 

(e)  Booth  B.  Rich,  1  Vem.  Rep.  395.  Cooke  r.  Parsons,  2  Vem.  Rep.  439.  Prec. 
In  Ch.  1S4,  8.  C.    Mills  v.  Dennis,  3  Johns.  Ch.  Rep.  367. 

If]  Mallack  0.  Oalton,  3  P.  Wma.  353.  Bishop  of  Winchester  p.  Beavor,  3  Vesey, 
317.    Williamson  u.  Gordon,  19  Vesey,  114. 
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LECTURE    XXXIL 

OF   MASTER  AND   SERVANT. 

Tub  last  relation  in  domestic  Ufe  which  remains  to  be  ex> 
amined,  is  that  of  master  and  servant.  The  several  kinds  of 
persons  who  come  within  the  description  of  aervant«  may  be 
subdivided  into  (1)  slaves,  (2)  hired  servants,  and  (3)  appren- 
tices. 

I.   Of  Slaves. 

Slavery,  according  to  Mr.  Paley,  (a)  may,  consistently  with 
the  law  of  nature,  arise  £rom  three  causes,  namely,  from  crimes, 
captivity,  and  debt.  In  the  Institates  of  Jostinian,  (b)  slaves 
Eire  said  to  become  such  in  three  ways,  namely,  by  birth,  when 
the  mother  was  a  slave ;  by  captivity  in  war ;  and  by  the  volun- 
tary  sale  of  himself  as  a  slave,  by  a  &eeman  above  the  age  of 
twenty,  for  the  sake  of  sharing  the  price.  Sir  William  Black- 
stone  (c)  examines  these  causes  of  slavery  by  the  civil  law,  and 
shows  them  all  to  rest  on  unsound  foundations ;  and  he  insists 
that  a  state  of  slavery  is  repugnant  to  reason  and  the  principles 
of  natural  law.  The  civil  law  (d)  admitted  it  to  be  contrary  to 
natural  right,  though  it  was  conformable  to  the  usage  of  nations. 
The  law  of  England  will  not  endure  the  existence  of  slavery 
within  the  realm  of  England.  The  instant  the  slave  tonches 
the  Boil,  he  becomes  free,  so  as  to  be  entitled  to  be  protected  in 
the  enjoyment  of  his  person  and  property,  though  he  may  still 
continue  bound  to  service  as  a  servant  (e)  There  has  been 
much  dispute  in  the  English  books,  whether  trover  would  lie 
for  a  negro  slave ;  and  the  better  opinion  is,  that  it  wiU  not  lie, 
because  the  owner  has  not  an  absolute  property  in  the  negro ; 


(a)  Principlea  of  Moral  PhiloBOphf,  pp.  158,  159. 

(A)  Inat.  1,  a,  4.  (c)  Com.  vol  i.  p.  4S3. 

id)  Init  1,  3, 1.  {,)    1  BUckl.  Com.  434. 
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and  by  the  common  law,  it  was  said,  one  man  could  not  have  a. 
property  in  another,  for  men  were  not  the  aubject  of  property,  (o) 
In  the  case  of  Somerset,  in  1772,  who  was  a  negro  slave,  carried 
by  his  master  irom  America  to  England,  and  there  confined,  in 
order  to  be  sent  to  the  West  Indies,  he  was  discharged  by  the 
K.  B.  upon  habeas  corpus,  after  a  very  elaborate  diECuasion, 
and  apon  the  ground  that  slavery  did  not  and  could  not  exist 
in  England,  under  the  English  law.  (6)  The  Scotch  lawyers  (c) 
mention  the  case  of  KniglU,  a  negro  slave,  brought  from  the 
'  West  Indies  to  Scotland  by  his  master,  in  1773;  and  as  the 
slave  refused  to  continue  in  his  service,  he  applied  to  the  courts 
io  Scotland  for  assistance,  to  compel  his  slave  to  return.  It 
was  held  that  slavery  was  not  recognized  by  the  law  of  Scot- 
land,  and  that  the  claim  of  the  master  to  the  perpetual  service 
of  the  negro  was  inadmissible,  for  the-  law  of  Jamaica  did  not 
apply  to  Scotland,  and  the  master's  claim  was  consequently 
repelled  by  the  sheriff's  court,  and  by  the  court  of  session. 
Bat  though  personal  slavery  be  unknown  in  England,  so  that 


(a)  Smitli  r.  Gould,  S  Salk.  Bep.  666.  3  Lord  Ka^.  1S74.  Cbnfm  Bntta  ti. 
Penny,  3  Lev,  Hep.  aoi,  and  Lord  Hardwicke,  in  Peaino  p.  Lisle,  Amb.'  Rep.  75. 
Mr.  Justice  Best,  in  Forbes  v.  Cocbrane,  S  Bamoir.  &  Crces.  448, 3  Dow).  &  Rf  ]. 
BT9,  B.  C,  laid  Chat  (be  jndges  irert  above  the  age  in  whicb  thej  tiTed,  and  stood 
apon  the  high  gronnd  of  natural  right,  nhen  tbej  declared  that  in  England  hamaii 
beings  could  not  be  the  gabject-inatter  of  propertj.  He  insisted  that  the  moment  a 
slave  pat  his  foot  oa.  board  a  Britiab  man<if-naT,  out  or  the  iraters  of  colonial  jaris- 
diction,  he  became  free.  This  is  the  law  now  in  France,  and  as  soon  as  tho  slave 
lands  on  the  French  soil  he  is  fnie.  The  decision  in  the  case  last  mendoned  was, 
that  if  a  slave  from  a  slave-holdinp  state  or  conntrj  gets  out  of  the  territory,  and  un- 
der the  protection  of  Britiah  jurisdiction,  withont  any  wrongful  act  done  by  the  party 
giving  that  protection,  he  becomes  free,  and  the  English  law  protects  him  from  being 
reclaimed.  The  doctrine  of  (he  Sapreme  Coart  of  the  United  States,  in  Prigg  u.  The 
Commonwealth  of  Pennsylvania,  16  Peters's  Rep.  599,  was  to  the  same  efiect,  for  it 
was  declared  that  a  state  of  slavery  was  a  mere  municipal  regulation,  and  no  nation 
wB«  bonnd  to  recognize  the  state  of  slaveiT  as  (o  foreign  slaves  within  its  territory .' 

(6)  Loft's  Reports,  1.    Harg.  Sute  Trials,  vol,  xi-  p.  339. 

(c)  1  Erak.  Inst  1S9.    Karnes's  Princfplea  of  Equity,  vol.  ii.  p.  134. 


1  No  acUon  lies  at  common  law  for  harboring  ranaway  slaves,  or  far  aiding  them  In 
escaping  from  their  owners,  and  tho  states  have  no  jurisdiction  under  the  act  of  congress. 
Kanfliman  v.  Oliver,  10  Ban's  (Penn,)  K.  614.  Jonas  v.  Varinndt,  a  McLean's  B.  696. 
Tbe  whole  snbjeot  belongs  to  congress  and  the  courts  of  the  United  States,  Frigg  t>.  The 
Commonwealth  of  Penn.,  16  Peters'*  B.  689. 
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one  man  cannot  sell,  nor  confine  and  export  another,  as  faie 
property,  yet  the  claim  of  imported  slaves  for  wages, 
*  349  'without  a  special  promise,  does  not  seem  to  receive  the 
same  protection  and  snpport  as  that  of  a  freeman,  (a) 
Mr,  Barrington,  who  has  given  a  very  strong  picture  of  the 
degradation  and  oppression  of  the  tenants,  under  the  English 
tenure  of  pure  villenage,  (6)  is  of  ofMnion  that  predial  servitude 
really  existed  in  England,  so  late  as  the  reign  of  Elizabeth ;  and 
that  the  observation  of  I.dlbum,  that  the  aii  of  En^and  was, 
at  that  time,  too  pure  for  a  slave,  to  breathe  in,  wa%  not  true 
in  point  of  fact.  Be  that  as  it  may,  there  is  no  such  thing 
now  as  the  admission'  of  slaves  or  slavery  in  the  sense  of  the 
civil  law,  or  of  the  laws  and  usages  in  the  West  Indies, 
either  in  England,  or  in  any  part  of  Etuope ;  and  it  is  very 
generally  agreed  that  the  Afirtcan  slave-txade  is  unjust  and 
cruel,  (c) 

It  is  no  less  true  than  singular,  that  personal  slavery  prevailed 
with  uncommon  rigor  in  the  free  states  of  antiquity;  and  it 
cannot  but  diminish  very  considerably  onr  sympathy  with  their 
spirit  and  our  reverence  for  their  institntions.  A  vast  majority 
of  the  people  of  ancient  Greece  were  in  a  state  of  absolute  and 
severe"  slavery.  The  disproportion  between  freemen  and  slaves 
w^as  nearly  in  the  ratio  of  thirty  thousand  to  four  hundred  thou- 
sand,  {d)     At  Athens,  they  were  treated  with  more  humanity 

(n)  Alfred  v.  Marquis  of  Fitzjamcs,  3  Eep.  Coa.  3,  The  King  v.  The  Inhabitant 
of  Tliamoe  Diiton,  4  Dong.  Rop.  300.  Where  a  Weit  India  aiavc  accorapanied  her 
master  lo  England,  arid  voluntarily  returned  back  to  the  Wcit  Indies,  it  was  held  that 
the  residence  in  England  did  not  finally  emancipate  her,  and  she  became  a  stare  on 
her  return,  though  no  coercion  could  be  exercised  over  her  nhile  in  England,  The 
Slave  Grace,  2  Hagg.  Adm.  Rep.  94. 

(t)  Observations  on  the  Statntea,  chiefly  the  more  Ancient,  pp.  23S-a41. 

(c)  See  in/ru,  p.  2S4,  n.  (a) 

{d)  1  Mitf.  Hist.  3Sfi.  A  small  aristocracy  governed  Attica,  while  the  soil  was 
cultivated  by  a  working  ctasa  of  400,000  ilaves,  and  a  similar  disproportion  existed 
throughout  Greece.  The  Island  of  .£gina  is  stated  to  have  held,  at  one  time, 
470,000  slaTca,  a  large  proportion  of  nfaom  were  agiicultHntl  serfs.  The  slave  popa- 
lation  of  Corinth,  in  her  greatest  prosperity,  was  rated  at  460,000  slaves.  According 
lo  a  learned  article  on  "  the  democracy  of  Athena,"  in  the  Hew  York  Review  for 
July,  1840,  the  whole  number  of  slaves  in  Attica  waa  aboal  365,000  to  95,000  citi- 
Eens,  and  4S,000  resident  fortignert.  Even  Aristotle  considered  the  relation  of  mas- 
ter and  slave  jnst  as  indispensable,  in  every  well-ordered  stAte,  as  that  of  husband 
and  wife.    Arist.  Pot.  b.  I,  ch.  I. 
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thaa  in  Theaaaly,  Crete,  Argos,  oi  Sparta ;  for  at  Athens  the 
philosophers  taught  and  recommended  humanity  to  slaves  as  a 
sore  test  of  virtue.  They  were  entitled  to  eae  their  master  tor 
excessive  ill-usage,  and  compel  him  to  sell  them ;  and  they  had 
also  the  privilege  of  purchasing  their  freedom,  (o)  In  the  Bo- 
man  'republic,  the  practice  of  predial  and  domestic  sla- 
very was  equally  *  coantenanced,  and  still  more  abused.  *350 
There  were  instances  of  private  persons  owning  singly 
no  less  than  four  thousand  slaves ;  (6)  and  by  the  Roman  law, 
slaves  were  considered  in  the  light  of  goods  and  chattels,  and 
could  be  sold  or  pawned.  They  could  be  tortured,  and  even 
put  to  death,  at  the  discretion  of  their  masters,  (c)  By  a  suc- 
oession  of  edicts,  which  humanity,  reason,  and  policy  dictated, 
and  which  were  enacted  by  Claudius,  Hadrian,  and  Antoninas 
Pius,  the  juriBdiction  of  life  and  death  over  slaves  was  taken 
from  their  masters,  and  referred  to  the  magistrate ;  and  the  JSr- 
gaituia,  or  dungeons  of  cruelty,  were  abolished,  [d) 


{a)  Potter's  Antiq.  of  Greece,  ST-GT-TS.  3  St.  John  tm  the  HuuerE  and  Qutoms 
ofAncicDi  Greece,  18, 19,  22. 

(&)  I  OibboD'e  Hist,  pp,  66-68,  Hame,  in  tiia  Eisaj  on  the  Popaloasnegg  of  An- 
cient NatiOD«,  Mji,  that  eome  great  men  amoDg  the  Romans  poiscssed  to  tlie  nnmber 
of  10,000  slaves.  In  the  Angusiao  age,  one  half  of  the  population  of  the  Bomon 
irorld  (and  the  whole  popnlalion  was  estimated  al  ISO  millions  of  souls)  were  sUvei. 
I  Gibbon's  Hist,  68.  Mr.  Blair,  in  his  Inquiry  into  the  State  of  Slavery  among  the 
Romans,  (1833,)  assigns  as  many  as  three  slaves  to  everj  free  person  in  Italy  in  the 
time  of  the  Emperor  Claudius.  Almost  all  the  agricultural,  as  veil  as  domestic 
labor,  nas  performed  by  slaves,  even  from  the  time  of  Tiberius  Gracchua.  Plutarch's  ' 
Life  of  T.  Gracchus.  Hooke's  Koman  History,  b.  S,  ch.  T.  Barbarian  captives  taken 
in  war  veie  coaaidered  slaves,  and  purchased  by  slave  merchants  for  the  Italian 

{cj  Just.  1,8,  I.  Taylor's  Elem.  of  the  Civil  Law,  p.  429.  By  the  Ux  AqaUia, 
passed  soon  after  die  era  of  the  twelve  tables,  the  killing  of  a  slave  by  a  third  person 
was  put  upon  the  same  ground  as  the  killing  of  a  quadruped,  and  a  pecuniary  recom- 
pense was  to  be  made  to  the  owq«'.  When  a  master  was  murdered  by  one  of  his 
domestic  slaves,  all  the  slaves  of  his  household  at  the  time  wete  to  be  pat  to  des,th ; 
and  Tacitus  gives  a  honible  instance,  in  the  time  of  Naro,  of  the  ^plication  of  ibis 
atrocious  law  in  the  case  of  the  murder  of  Pedanius  Sectindua,  a  man  of  consular 
rank,  and  who  poaseased  400  domestic  slaves,  who  were  all  pat  to  death,  and  with  the 
approbation  of  the  senate.  Tacit.  Ana,  lib.  14,  sec  42-45.  For  the  Bomau  law,  see 
ibid.  13, 3!. 

(d)  I  Gibbon,  ubi  nipra,  p.  6g!  InaL  1,  8,  2.  Taylor's  £Iem,  of  the  Civil  Law, 
433-436.  The  horrible  cmeltiea  inOictad  upon  the  slaves  in  ancient  times,  and  par- 
tjculorly  by  the  Bomans,  and  the  barbarous  manners  and  loss  of  moral  taste  and  just 
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The  personal  servitnde  which  grew  out  of  the  abuses  of  the 
feudal  system,  and  to  which  the  Gennans  had  been  accostomed, 
even  in  their  primitive  settlements,  was  exceedingly  grievoos ;  (o) 
but  it  is  Qot  supposed  to  have  -equalled,  in  severity  or  degrada- 
tion, the  domestic  slavery  of  the  ancients,  or  among  the  Euro- 
pean  colonies  on  this  side  of  the  Atlantic  The  fendal  villein 
of  the  lowest  order  was  unprotected  in  his  property,  as  against 
seizure  by  his  master,  and  was  subjected  to  the  moat  ignoble 
services;  but  hia  circumstances  distinguished  him  materially 
JTom  the  Greek,  Roman,  or  West  Indian  slave.  No  person  in 
England  was  a  villein  in  the  eye  of  the  law,  except  in  relation 
to  his  master.  As  to  him  qtdcguid  acquiriiur  servo  acQuiriti» 
domino.  In  villcnage  in  gross,  all  acquisitions  of  property,  real 
and  personal,  made  by  the  villein,  belonged  to  bis  lord. 
*  251  To  all  other  persons  *  he  was  a  fireeman,  and  as  against 
them  he  had  rights  of  property  ;  and  bis  mast«r,  for  ex> 
cessive  injuries  committed  upon  the  vassal,  was  answerable  at 
the  king's  suit.  (6)  So,  also,  the  life  and  chastity  of  the  female 
vassal,  even  of  the  lowest  degree,  were  protected,  (feebly,  prob- 


feoling,  which  were  ihe  conseqiionce,  are  strikingly  shown  and  illuEtrated  from  pa«- 
Bsges  in  the  classics,  by  Hr.  Unme,  in  his  very  lenrned  Essny  on  the  Populoosness  of 
Ancient  Nations. 

{a)  See  a  picture  of  the  degradation  and  rigors  of  persona]  servitude  among  the 
Gothic  bttrbanans  of  Gaul.  Gibbon's  Bist  vol.  vi.  pp.  359-362,  Svo.  edit.  Bob- 
ertBon's  Charles  V.  toI.  i.  note  9. 

{b)  Co.  Litt.  116,  117,'  119.  Villeins,  says  Lord  Coke,  S  Inst.  15,  are  free  against 
all  men,  saving  their  lord.  Tba  lord  was  indicmblc  for  (naintaining  his  villein,  but 
[he  latter  was  not  entitled  to  hia  appeal  of  mayhem,  for  he  could  not  hold  his  dam- 
ages if  ho  received  any ;  and  for  a  similar  reason,  the  villein  cotild  not  have  an 
appeal  of  robbery,  for  all  his  goods  belonged  to  his  lord.  Lilt,  sec.  194.  Co.  Litt. 
123  b.  In  the  Anglo  Saxon  period,  the  power  of  lords  over  their  slaves  was  not 
quite  absolute.  If  the  master  beat  out  a  sidve'e  eye  or  tooth,  the  slave  recovered  his 
liberty.  If  he  killed  him,  bo  paid  a  fine  to  the  king.  Lamb,  Arch,  de  Leg.  Aaf.  p.  17. 
At  the  time  of  the  Norman  conquest,  the  greater  part  of  the  land  in  England  was 
cultivated  by  slaves,  and  the  free  tenants  were  extremely  few  in  comparison.  Tnr- 
ner'a  Hist,  of  England  daring  the  Middle  Ages,  vol.  t.  p.  135.  The  code  of  the 
Visigoths  in  Spain  was  honorably  distinguished  IVom  the  Salic  law  and  other  codes 
of  the  barbarians,  in  the  moderation  of  its  provisions  respecting  slaves.  By  the  Viw- 
golhic  code,  the  slave  was  allowed  to  acquire  property  and  purchase  hia  freedom,  and 
it  provided  for  hil  personal  security  against  the  extreme  violence  of  his  master.  See 
the  Fnero  Jnzgo,  aa  cited  by  Mr.  Prescott,  id  hia  History  of  the  Reign  of  Ferdinand 
&  Isahella,  vol.  i.  Int.  p.  39,  note. 
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ably,  in  point  of  faiet,  bnt  efiectually  in  point  of  law,)  by  the 
right  of  prosecution  of  the  lord,  throagh  appeal  by  or  on  behalf 
of  the  injnied  vassal,  (a) 

Las  Casas,  the  Spanbh  bishop  of  Cfaiapa,  with  the  view  of 
relieving  the  oppressed  Indians  horn  the  most  cruel  and  fatal 
slavery,  and  after  all  other  expedients  bad  failed,  proposed  to 
the  Spanish  government  to  substitate  the  hardy  AMcans  for 
the  feeble  Indiana.  This  was  in  1517 ;  and  the  Emperor 
Charles  V.  granted  a  patent  to  certain  persons  to  supply  the 
Spanish  blands  with  slaves.  The  importation  of  negro  slaves 
into  the  Spanish  colonies  had  commenced  as  early  as  1501,  and 
was  continued  under  the  sanction  of  the  Spanish  monarchs.  {b) 
Las  Casas  is  said,  therefore,  to  have  chosen  between  two  exist- 
ing evils.  He  wished  to' eradicate  the  greater  by  resorting  to 
tbe  lesser,  (c)  Soto,  the  dominican  and  confessor  of  Charles 
v.,  and  professor  in  the  University  of  Salamanca,  was  a  more 
consistent,  if  not  a  more  illustrious  opponent  of  slavery.  He 
boldly  attacked  the  African  slave-trade  from  tbe  very  beginning 
of  it,  aa  iniqaitous ;  and  by  his  influence  with  his  master,  be 
procured  an  edict,  in  1543,  tending  to  mitigate  slavery  in  tbe 
colonies,  {d) 

*  Sir  John  Hawkins  was  the  first  Eng^shman  who,    '  253 


(a)  Littleton'a  Ten.  sec.  189,  190,  194.  HtJlam's  View  of  the  Middle  Ages,  toI.  i. 
pp.  1!2,  124,  to),  ii,  p.  199. 

(b)  Bancrort'E  History  of  the  United  States,  toI.  i.  pp.  182,  )S3.  The  Spaniatd* 
Md  Portagaeae  dealt  in  the  traMc  of  African  oegroes,  aa  slaves,  even  before  the  di«- 
coTcry  of  Amerieo,    Ibid.  vol.  i.  pp.  178,  179. 

(e)  Irving's  life  of  Colnmbua,  vol.  iii.  App.  No.  26.  Our  learned  and  ingenionB 
connlryniaD  endeavors  lo  relieve  the  mcmor}'  of  this  excellent  mnn  from  reproach  for 
this  moat  repretienaible  act,  bf  ahowing  the  general  benevolence  of  his  motive*. 
Bryan  Edwarda,  in  hia  llislory  of  the  British  Indies,  vol.  ii.  ch.  2,  apiritcdl;  ander- 
took  the  same  task. 

(d)  Dominic  Solo's  Treatise,  De  Juatitia  et  Jure,  and  which  ver/  scarce  book  tbe 
author  of  a  learned  article  in  the  Edinburgh  Reviev,  vol.  xxvii.  p.  230,  hnd  seen  and 
read,  is  said  to  contnin  a  elroog  condeoination  of  the  A fricaift slave-trade.  Slavery 
eiustsd  in  a  verj  mild  form  among  the  Mexicans  prior  to  tbe  conquest  of  their  conn- 
(rj  b;  Cortez.  The  slave  was  allovred  to  have  his  own  family,  to  hold  property,  and 
oven  othet  alavee.  Iniermatriage  was  allowed  between  slaves  aod  freemen.  Hig 
children  were  free,  foe  no  one  could  be  bom  to  slavery  in  Mexico  ;  an  honorable  dis- 
tinction, says  Mr.  Prescolt,  (Hist,  of  the  Conquoii  of  Mexico,  vol.  i.  p.  37.)  not 
knowD,  he  believes,  in  any  dviliied  commonitj  where  slavery  has  been  sanctioned. 
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in  1663,  introdnced  the  practice  of  buying  or  kidnapping 
negroes  in  Africa,  and  transporting  and  selling  them  for  slaves 
in  the  West  Indies.  In  1620,  a  Dutch  Teasel  carried  a  cargo  of 
slaves  from  Africa  to  Virginia ;  and  this,  says  Chalmers,  (a)  was 
the  sad  epoch  of  the  introdaction  of  African  slaves  into  the 
Bnglish  colonies  on  this  oonttnent.  The  Dntch  records  of  New- 
Netherlands,  allude  to  the  existence  of  sUtcs  in  their  settle- 
menttf  on  the  Hadson,  as  eariy  as  1626  ■,{b)  and  slavery  is  men- 
tioned in  the  M assaqhusetts  laws  between  1630  and  1641.  (c] 
Domestic  slavery  having  thus  inanspicionsly  commenced,  it 
continued  and  increased  throughout  the  United  States  when 
they  were  colonies  of  Great  Britain.  It  exists  to  this  day  in  all 
the  southern  states  of  the  Union ;  bat  it  has  become  extinct  in 
New  York  and  the  eastern  states,  and  probably  it  is  in  the 
course  of  abatement  and  extinction  in  some  others.  In  Penn- 
sylvania, by  an  act  of  March  let,  1780,  and  in  New  Jersey,  by 
acts  of  February  14th,  1784,  and  of  the  24th  Febrnary,  1820, 
passed  for  the  gradual  extinction  of  slavery,  this  great  evil  has 
been  removed  from  them,  and  all  chUdren  bom  of  a  slave  after 
the  4th  day  of  July,  1804,  were  declared  free.  In  Massachu- 
setts it  was  judicially  declared,  soon  after  the  Revolution,  that 
slavery  was  virtually  abolished  by  their  conatitutioD,  and  that 
the  issue  of  a  female  slave,  though  born  prior  to  their  constitu- 
tion, and  aa  early  as  1773,  was  bom  free,  (d)  But  though  this 
be  the  case,  yet  the  effect  of  the  former  legal  distinctions  is  still . 
perceived,  for  by  statute,  a  marriage  in  Massachusetts  between 
a  white  person,  and  a  negro,  Indian,  or  mulatto,  is  absolutely 
void,  (e)     In  Connecticut,  statutes  were  passed  in  1784  and 


(a)  Political  Annftk,  p.  49. 

{b)  Hoaltan's  Eisloiy  of  New  York,  vol.  L  p.  373. 

(c|  MusBchnMtW  Eiatorical  Collections,  toI.  iv.  p.  IBl.  Thi  gonntment  and 
peoplaof  Haiaacbiuetu. in  1U5  and  IMS,  icsenKd  the  Srat  importation  of  African 
■lareB  into  the  eolon^asaheinons  crime.  Winthrop'i  Hiilory,  vol.  ii.  pp.  M6,  379, 
380.    Bancroft's  History,  vol.  i.  p.  I8T. 

{d)  See  Winchendon  v.  Hatfield,  4  Mass.  Bep.  I!8,  and  Littleton  v.  Tnttle,  ibid. 

(()  Dane's  Abr.  cb.  46,  art.  3,  sec.  3.  Mass.  Savised  Statntes,  1336.  This  prohi- 
bition was  lepeftled  since  1836.  In  Virg^ia,  it  is  an  indictable  offence.  I  B.  C.  of 
Tiiginia,  275. 
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1797,  which  have  in  theii  gentle  and  gradual  operation,  neaily, 
if  not  totally,  extinguished  slavery  in  that  etate.  (a) 

I  shall  not  attempt,  nor  have  I  at*  band  the  means  to  *  253 
collect  and  review  the  laws  of  all  the  sonthero  states  on 
the  subject  of  domestic  slavery.  They  are,  doubtless,  as  just 
and  mild  as  is  deemed,  by  those  governments,  to  be  compatible 
with  the  public  safety,  or  with  the  ezistcDce  and  preservation  of 
that  species  of  property;  and  yet,  in  contemplation  of  their 
laws,  slaves  aie  considered  in  some  respects,  though  not  in  crim- 
inal prosecutions,  as  things  or  property,  rather  than  persons,  and 
are  vendible  aa  personal  estate.  They  cannot  take  property  by 
descent  or  purchaae,  and  all  they  find,  and  all  they  hold,  belongs 
to  the  master.  They  cannot  make  lawful  contracts,  and  they 
are  deprived  of  civil  rights.  They  are  assets  in  the  hands  of 
execators,  for  the  payment  of  debts,  and  cannot  be  emanci- 
pated by  will  or  otherwise,  to  the  prejudice  of   creditors,  (b) 


(a)  Been'*  Dom«sti>!  BoIkUoiii,  p.  340.  Statqtei  of  ConnecUcnt,  1891,  p.  498. 
Tbtre  wore  twentj-flTe  ilare*  remiuniDg  m  Conoecticut  in  IS30.  In  1774  (he  impor- 
UtioD  of  elaves  inlo  that  stale  iraa  prohibited.  In  Rhode  Iiland  no  person  cooid  be 
bom  ■  elave  on  or  afler  the  6rst  of  March,  1774.  In  New  Hampshire  and  Vermont, 
(iBTerj  was  abolished  by  (heir  respective  constitntions ;  and  it  was  a  fandamental, 
md  declared  to  be  an  analterable  provision  in  the  ordiDunce  of  congress,  of  Jul;  13th, 
nS7 ,  for  tie  gonemntail  of  Vie  laritory  a/ the  United  Stata  nonhaai  of  Oit  rivtr  Ohio, 
thai  there  shonld  be  neither  slavery  nor  involuntnry  scrvitnde  in  the  said  territorj, 
otherwise  than  in  the  punishmeni  of  crimes.  This  provision  effoctuallj  prevented  the 
iDtrodnclioD  of  slavery  into  any  of  the  stmei  north  of  the  Ohio,  and  inclnded  in  what 
UBS  then  called  the  Northwestern  Territory  of  the  United  States.' 

(£)  Execnton  of  Wallter  ir.  Bostwick,  4  Desaa.  S.  C.  Bop.  see.  Brandon  u.  Hnnti- 
villo  Sank,  1  Stewart's'  Ala.  Rep.  330.  Pleasants  ti.  Pleasants,  2  Call's  Bep.  319. 
The  State  b.  Philpot,  Dudley's  Geo.  Rep.  46.  Nancj  b.  Snell,  6  Dana's  E.  Bep. 
149.    Briscoe  V.  Wicklilfe,  ibid.  165.     Warner  i>.   Swearingen,  ibid.  19S.    Fable  i>. 


t  By  the  constitntion  of  Illinois  of  184S,  the  geoBTB]  uwinbly  wae  reqnlrvd,  at  the  first 
iaseion,  to  pau  snoh  laws  as  would  ^tetuaUg pnlii6it  free  penons  of  color  emigrating  to, 
or  leltling  in  the,  state,  and  lo  efficlual^  prevent  the  owners  of  elavet  froni  brln^g  them 
into  the  state  for  the  pnrpose  of  setting  them  fne. 

In  Slrader  B.  Graham,  Dec.  lB60,(We.l«m  Law  Jonmal,  Feb.  )B6I,  p.  238.)  it  was  held, 
that  each  atate  had  the  right  to  determine  the  personal  atntos  of  all  persons  domiciled 
within  it,  and  that  the  ordinance  of  178T  did  not  restrict  the  power  of  states  formed  ont  of 
the  Northweitem  Territory,  it  having  ceased  to  be  in  force  on  their  becoming  states. 
Bee,  also.  Pollard  >.  Began,  S  Bow.  V.  S.  SIS. 

The  ordiDHnce  of  1TS7,  held  to  be  ^openeded  by  the  adoption  of  Hie  U.  S.  ( 
in  Stradar  *.  Gralum,  10  How.  V.  S.  SI 
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Their  condition  is  more  analogona  to  ^at  of  the  elaveB  of  tbe 
aDcients,  than  to  that  of  the  villeiiis  of  feudal  timea,  both  in 
respect  to  the  degradation  of  the  slaves  and  the  fall  dominion 
and  power  of  .the  master.  The  statute  regulations  follow  the 
principles  of  the  civil  law  in  relation  to  slaves,  and  are  ex- 
tiemely  severe,  but  the  master  has  no  power  over  life  or  limb ; 
slaves  are  still  regarded  as  human  beings  under  moral  responsi* 
bility  as  to  crimes,  and  the  severe  letter  of  the  law  is  softened 
and  corrected  by  the  humanity  of  the  age  and  the  spirit  of 
Christianity,  (a)  The  laws  of  some  of  the  aouthem  states 
manifest,  likewise,  great  jealousy  in  respect  to  any  external  in- 
fluence or  communicationa  calculated  to  render  the  slave  popur 
lation  discontented  with  their  condition,  (b)    These  severe  penal 


Brown,  3  Uilt'a  S.  C.  Ch.  Bcp.  396.  Gregg  v.  Thampson,  3  Mill'i  CodsL  Rep.  331. 
Bland  &  W.  v.  Negro  Dowling,  S  Gill  &  Johnson,  19.  Revised  Sucales,  N.  C.  c.  89, 
sec.  34.  Yiow  of  the  Laws  of  Tirgiaia  relelire  to  SIkTer7,  Am.  Jar.  'So.  13.  Civil 
Code  of  Lonisiaoa,  uL  3fi,  173.  Act  oT  MarjUnd,  1798,  ch.  101.  Laws  of  Sontfa 
Carolina,  BreTud'a  Digeat,  S39.  In  Louisiana,  slaves  an  considered  as  real  estate, 
and  descend  as  such ;  whereas  to  Maryland,  Virginia,  8.  Carolina,  and  Missonri,  they 
are  regarded  as  persouaj  property.  In  Kentncky,  the  law  oa  this  subject  is  anomv 
lotii.  Slftvei  are  for  most  purposes  r^arded  as  penonat  property,  and  yet  -so  far  as 
respects  wills,  they  are  by  statute  declared  to  be  real  estate,  and  they  descend  tub 
Modo  (0  the  huT.  la  Massachusetts,  under  the  colony  administralion,  slaves  were 
property,  transferable  like  chattels,  and  were  assets  tn  the  bands  of  ezecntors  and 
administralort,  and  the  issue  of  female  slaves  followed  Ae  condilioa  of  the  tnother. 
Parson*,  Cb,  J.,  4  Haw.  Rep.  1ST.  In  Tennessee,  Georgia,  and  Arkansas,  property 
in  slave*  is  protected  specially  by  the  constitntion,  which  declare*  that  the  legislature 
shall  have  no  power  to  pas*  laws  for  the  emancipation  of  slaves,  without  the  consent 
of  the  owner.  Bnt  as  the  chief  justice  obterved,  in  the  case  of  the  Commonwealth 
V.  Aves,  18  Pick.  SIG,  the  laws  that  regard  slaves  as  property  are  local,  and  only 
apply  so  for  as  such  laws  propria  inffprt  can  operate.  Such  local  laws  do  not  make 
them  personal  property  generally ;  and  in  Williams  tt.  Ash,  1  How.  U.  S.  I,  it  was 
held  that  a  bequest  of  a  slave  by  will,  with  a  conditional  limitation  of  freedom  to  the 
slave,  if  sold  by  the  legatee,  took  effect  on  the  sale.  The  limitation  over  in  favor  of 
the  slave,  if  sold,  was  vaUd. 

(a)  Stroud's  Sketch  of  tiiB  Laws  teUting  to  Slavery,  Phil.  1897,  paatim.  RnfBn, 
J.,  in  the  case  of  The  State  v.  Mann,  3  Dev.  N.  C.  Rep.  363.  The  Statt  r.  Jones, 
Walker's  Hiss.  Rep.  83.    The  State  v.  Pbilpot,  Dudley's  Geo.  Rep.  46. 

(b)  In  Georgia,  by  an  act  in  1839,  no  person  is  permitted  to  teach  a  stave,  a  negro, 
or  fi«e  person  of  color,  to  read  or  write.  So,  in  T^iisiuia,  by  statute.  In  1S3<T,  meet- 
ing* of  free  negroe*,  to  learn  reading  or  writing,  are  unlawful,  and  subject ,  them  to 
corporal  paniahmcnt;  and  It  is  imlawful  for  white  persons  to  assemble  with  free 
negroes  or  slaves,  to  teach  them  to  read  or  write.  The  prohibitory  act  of  the  legisla- 
ture of  Alabama,  passed  in  the  session  of  1831-3,  relative  to  instmction  to  be  given 
to  the  slave,  or  tie«  cotoied  popnladon,  or  exbutation,  or  preaching  to  them,  or  any 
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RfltrictionB  mnst  have  proceeded  from  the  strong  and  feaifnj 
appreheaaion  that  the  kind  of  knowledge  and  iastroction  which 
were  interdicted,  woold  greatly  iacrease  the  means,  capacity, 
and  tendency  of  slaves  to  combine  for  pnrposea  of  mischief 
and  insmrection.  The  great  principle  of  self-preservation  donbt- 
lees  demenda,  on  the  part  of  the  white  population  dwelling 
in  the  midst  ot  sxich  combastibLe  materials,  nnceaung  vigilance 
and  firmness,  as  well  as  aniform  kindness  and  humanity.  The 
evils  of  domestic  slavery  ore  inevitable,  but  the  responsibility 
does  not  rest  npon  the  present  generation,  to  whom  the  instita- 
tion  descended  by  inheritance,  provided  they  have  endeftvored 
by  all  reasonable  means  to  arrest  or  mitigate  the  eviL  (a)  We 
will  close  this  division  of  the  subject  with  a  brief  bistoiical 
detail  of  the  laws  of  New  York  concerning  the  ori^n,  progress, 
and  final  extinctioa  of  domestic  slavery.  Oar  domestic  annals 
afford  sufficient  matter  of  alternate  humiliation  and  pride,  for 
painful  and  for  exulting  contemplation. 

The  system  of  domestic  slavery,  under  the  colony  laws  of 
New  York,  was  as  firmly  and  rigorously  established  as  in  any 
part  of  the  country ;  and,  aB  it  would  seem,  with  more  severity 


miKhievotu  inSoeDM  attempted  to  be  exerted  orer  them,  U  ndBciently  penil.  Lv«t 
at  aimllar  import  ue  preanmed  to  exiit  in  the  other  sUre-holdiog  «utei;  bat  in 
Iiomaiana  the  Ian-  on  tlie  aabject  ia  «rmed  with  tearold  seroriCy.  It  not  only  Torbidt 
any  person  teaching  slaves  to  read  or  write,  bat  it  declares  that  any  person  aiing  )>■• 
gnage,  in  any  pnblic  disconrse,  from  tbe  bar,  bench,  stage,  or  pnlpit,  or  any  other 
place,  or  in  any  private  convene^on,  or  making  use  or  snj  signi  or  action*,  baving 
a  tendency  1o  prodnce  discontent  among  the  free  colored  popnlatioii,  or  insabordina- 
tion  among  tbe  staves,  or  who  shall  bo  knowingly  instromental  in  brlngiDg  into  the 
ltal«  any  paper,  book,  or  pamphlet,  having  the  like  tendency,  shall,  on  conviction,  be 
punishable  with  imprisonment  or  death,  at  the  discretton  of  tbe  coort. 

(a)  B;  the  stalate  of  9  end  4  William  IV.  ch.  73,  slavery  ceased  throaghoat  the 
Britisb  colonies,  in  the  Weet  Indies  and  elsewhere,  on  Hie  1st  of  Aognst,  1034.  Hm  . 
then  exisiing  slaves  were  to  become  apprenticed  laboren.  The  term  of  tbeir  apprm- 
idcesbip  wBi  to  ceaie  partly  on  tlie  1st  ofAagnat,  1838,  and  totally  on  the  Isi  of  Aa- 
gost,  1840,  when  the  black  and  colored  popaiation  would  become  altogether  free. 
Tbe  sum  of  twenty  milUons  sterling  was  to  be  distributed,  in  certain  proportions  and 
on  certain  condilloni,  to  tlie  West  India  planters,  as  a  compenaition  fbr  the  loa*  of 
tbeir  property  in  tbe  slaves,  by  the  force  and  opemtion  of  the  alatutei.  This  statute 
will  remain  forever  a  memorable  event  la  the  aonalt  of  Biili«h  Legislation.  It  ia  en- 
titled, an  Act  for  Uu  oiofilion  of  liavery  throug^al  the  Briliii  GD&mies;  for  promoting  lit 
UMhutrj  of  lit  nKunaiiaed  tiavtt ;  andfortempauatinglJieptnoiiskilkerlo  entilled  lo  At 
Mtrvktt  of  inch  ilaxtt.  The  title  iUetf  J  declaratory- of  (he  boldness  of  the  design, 
*m1  the  Mose  of  joitice  and  beneTolesce  which  RccoDi|iaiii«d  its  iMier  provisbiu. 
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than  ia  either  Massachusetts  or  Connectictit  In  the  year  1706, 
it  was  declared  by  statute  (a)  that  no  slave  should  be  a  witaeas 
for  or  against  any  freeman,  in  any  matter,  civil  or  criminaL  (b) 
The  consequeDce  of  this  waa,  that  a  slave  found  alone,  could 
be  beaten  with  impunity  by  any  freeman,  without  cause.  It 
was  shortly  after  enacted,  (c)  that  if  any  slave  talked  ioipu- 
dentJy  to  any  Christian,  he  should  be  publicly  whipped,  at  the 
discretion   of   any  justice   of  the   peace,  not  exceeding  forty 

stripes.  By  successive  acts  of  the  colonial  assembly, 
"255    passed  in  1703, 1713,  and  1730,  (cQ  the  debasement  *of 

the  civil  condition  of  slaves  was  greatly  augmented. 
The  master  and  mistress  were  anthorized  to  punish  their  slaves 
at  discretion,  not  extending  to  life  or  limb,  and  each  town  was 
authorized  to  appoint  a  common  whipper  for  tbeii  daves,  to 
whom  a  salary  was  to  be  allowed.  If  guilty  of  any  of  the  nu- 
merous capital  offences  of  that  day,  they  were  to  be  tried  by 
three  justices  of  the  peace,  and  five  freeholders,  and  were  denied 
the  benefit  of  the  testimony  of  their  associates,  if  in  their  favor, 
though  it  might  be  iised  against  them  ;  and  they  were  to  be  put 
to  death  in  such  a  manner  as  this  formidable  tribunal  thought 
proper,  (e) 

In  the  year  1740,  it  was  observed  by  the  legislature,  that  all 
due  encouragement  ought  to  be  given  to  the  direct  importation 
of  slaves,  and  all  smuggling  of  slaves  condemned  as  "  an  emi- 
nent discouragement  to  the  iair  trade."  (/) 


(d)  Colon;  Loira,  Smith's  edit.  vol.  L  p.  69. 

(b)  This  distbilit;  wai  applied  to  alnvCB  bj  the  other  colonies.  In  Kenttick;,  by 
B  Btnlulc  Bs  lale  ss  1T98,  no  negro,  moluio,  or  Indian,  can  be  a  witness,  except  in 
cases  in  which  necroea,  malattoes,  or  Indiana  alone  should  be  partits.  But  thil  reetrie- 
tion  is  understood  to  applj  only  to  iMtiioonj  in  suits  pending  between  the  partiM, 
and  does  not  diaqualiff /rwnsn  of  rotor  to  take  an  oath  and  swear  to  facts  in  eveiy 
case  in  which  a  white  man  may  be  concemed.     I  Dana's  Eeu.  Hep.  467. 

{c)  Colony  Laws,  vol.  i.  p.  73. 

((f)  Ibid.  vol.  i.  pp.  133-199.     Bntdfbrd'g  edit,  of  the  Colonj  Laws,  1719. 

(t)  The;  were  occoaionall;  adjudged  to  the  stake ;  and  an  eiecntion  of  this  kind, 
and  probably  the  loat  of  this  kind,  was  witnessed  at  Ponghkeepsie,  shortlj  belbre  the 
coKunBDcemcnl  of  the  revolutionary  war. 

'  (/)  Colony  Lawi,  toI.  i.  pp.  383,  S84.  It  ought,  however,  to  be  noted,  in  honor  of 
the  lawa  promalgated  nnder  the  early  administration  of  the  colony  by  the  Duke  of 
York,  and  known  as  the  Dake's  Laws,  nnd  wbich  continued  in  foiee  from  1G6S  to 
1683,  that  it  WM  forbidden  to  a  "  Chriitian  to  keep  a  slare,  oxcept  parsons  ai^ndged 
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Sach  were  the  tone  and  policy  of  the  statute  law  of  New 
York  on  the  snbject  of  domestic  slavery,  daring  the  whole  period 
of  the  colony  history ;  but  after  the  era  of  onr  independence,  the 
principles  of  natural  right  and  civil  liberty  were  better  known 
and  obeyed,  and  domeBtic  slavery  apeedily  and  sensibly  felt  the 
genial  inflnence  of  the  Revolution.  The  first  act  that  went  to 
relax  the  Byetem  was  passed  in  1781,  and  it  gave  freedom  to  alt 
slaves  who  should  serve  in  the  American  army  for  the  terra  of 
three  years,  or  until  regularly  discharged,  (a)  A  more  liberal 
provision  was  made  in  1786,  by  which  all  slaves,  becoming  pub- 
lic property  by  attainder,  or  confiscation  of  their  master's  estatefl, 
were  immediately  set  free ;  and  if  unable  to  maintain  themselves, 
they  were  to  be  supported  by  the  state.  (6)  These  were 
only  partial  alleviations  *  of  a  great  pubfic  evil.  In  1788,  '  256 
a  more  extensive  and  effectual  stroke  was  aimed  at  the 
practice  of  domestic  slavery.  It  pat  an  absolute  stop  to  all  far- 
ther importation  of  slaves  after  the  first  of  June,  1785,  by  prohib- 
iting futore  sales  of  such  slaves.  Facilities  were  also  given  to 
the  laannmissioo  of  slaves.  The  penal  code  was  greatly  meli- 
orated in  respect  to  slaves.  In  capital  cases,  they  were  to  be 
tried  by  jury,  according  to  the  com-se  of  the  common  law,  and 
the  testimony  of  slaves  was  made  admissible  for,  as  well  as 
against  each  other,  in  criminal  cases,  (c)  In  one  single  case,  the 
punishment  of  slaves  Was  made  different  from  that  of  whites. 
If  convicted  of  crimes  under  capital,  and  the  court  should  c«r- 
tify  transportation  to  be  a  proper  punishment,  they  might  be 
transported  to  foreign  parts  by  the  master,  {d)  In  1799,  the 
legislature  took  a  step  towards  the  finid  removal,  as  well  as  the 
intermediate  mitigation  of  this  evil.  They  commenced  a  system 
of  laws  for  the  gradual  abolition  of  slavery,  (e)     It  was  declared 

ihereia  bj  Bathorltf,  or  nach  m  have  willingly  lold  or  shall  uU  themselves."  See  an 
aoklygU  of  th«  Dake'K  Idwa  in  Thompaon'a  Hiator;  of  I<ong  IbUqiI,  Nen  YoiHt, 
1839,  p.  lOS,  aad  which  contained  many  wise  aud  jnst  provisiona. 

(o)  Act  of  N.  Y.,  March  20th,  1J81,  ch.  32,  tec  6. 

{b)  Act  of  i/iKj  lat,  17S6,  ch.  6S,  e«e.  »9,  30. 

(e)  Act  of  FebniBTj  ild,  lTB8,  ch.  40.  This  act  was  hosdle  to  tbe  importation  of 
■lavea  as  an  article  of  trade,  and  not  to  tbe  existence  of  slaTory  itaelf,  for  it  roenacted 
the  rale  of  the  civil  lav  that  the  children  of  female  sUtcs  shonld  follow  the  aiate  and 
condition  of  the  mother. 

(if)  Act  of  March  SSd,  1790,  ch.  18. 

(«)  Act  of  March  SBIh,  1789,  ch.  6S. 
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that  every  child  born  of  a  slave  within  the  state,  after  the  4th  of 
July,  1799,  should  be  bom  free,  though  liable  to  be  held  as  the 
servant  of  the  proprietor  of  the  mother,  until  the  age  of  twenty-- 
eight  years  in  a  male,  and  twenty-five  in  a  female,  in  like  man- 
ner aa  if  such  person  had  been  bonnd  by  the  overseers  of  the 
poor  to  service  for  that  period.  This  law  was  further  enlarged 
and  improved  in  1810,  and  it  was  then  ordained  (a)  that  the  im- 
portation of  slaves,  except  by  the  owner,  coming  into  the  state 
for  a  residence  short  of  nine  months,  should  be  absolutely  pro- 
hibited, and  every  slave  imported  contrary  to  the  act  was  de- 
clared free.  All  contracts  for  personal  service,  by  any  person 
held  or  possessed  as  a  slave  out  of  the  state,  were  declared  to  be 
void ;  and  to  entitle  a  person  to  claim  the  services  of  a 
•257  person  bom  of  a  slave,  'after  the  4th  of  July,  1799,  he 
■  most  have  used  all  reasonable  means  to  teach  the  child 
to  read,  or,  in  default,  the  child  would  be  released  from  servitnde 
after  the  age  of  twenty-one. 

These  provisions  were  all  incorporated  into  the  act  of  the  9th 
of  April,  1813,  which  contained  a  digest  of  the  existing  laws  on 
the  subject  of  slavery.  Under  the  operation  of  those  provisions, 
edavery  very  rapidly  diminisheid,  and  appearances  indicated,  that 
in  the  course  of  the  present  generation,  it  would  be  totally  ex- 
tinguished. Those  that  were  slaves  on  the  4th  of  July,  1799, 
and  not  manumitted,  were  the  only  persons  that  were  slaves  for 
life,  except  those  that  were  imported  prior  to  the  Ist  of  May, 
1810,  and  remained  with  their  former  owners  unsold.  No  slave 
imported  since  the  Ist  of  June,  1785,  could  be  sold ;  and  no 
slave  imported  since  the  1st  of  May,  1810,  could  be  held  as  a 
slave ;  and  no  person  born  within  the  state  since  the  4th  of  July, 
1799,  was  born  a  slave.  At  last,  by  the  act  of  Slst  of  March, 
1817,  (b)  which  digested  anew  all  the  former  laws  on  the  sub- 
ject, provision  was  made  for  the  complete  annihilation  of  slavery 
in  about  ten  years  thereafter,  by  the  section  which  declared 
"  that  every  negro,  mulatto,  or  mustee,  within  the  state,  born  be- 
fore the  4th  of  July,  1799,  should,  from  and  after  the  4th  day  of 
July,  1827,  be  Stee."     After  the  arrival  of  that  period,  domestic 


(a)  Act  of  March  30,  ISIO,  ch.  lis. 

lb)  Iaw»  of  Set/  Yoilc,  MM.  40,  cb.  137. 
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slavery  became  extinguished  in  the  state,  and  unknown  to  the 
law,  except  in  the  case  of  slaves  hrought  within  the  state  by 
persons  as  travellers,  and  who  do  not  ret^ide  or  continue  therein 
more  than  nine  months,  (a)     In  the  language  of  the  New  York 


(d)  Act,  $apra,  ace.  19,  and  act,  seas,  42,  ch.  141,  sec.  a,  N.  Y.  R,  S.  vol.  i.  697. 
This  iBtMr  proviiion  doea  not  appear  in  tbe  edition  of  the  neir  R.  B.  of  N.  Y.  in  1B46. 
Thia  ex<:«ptioii  in  fkvor  of  tbc  master  BUimlarili/  bringing  hia  iIbtb  inlo  the  state 
temporarily'  as  a  cravelicr,  prevails,  alao,  bj  statute,  in  Rhode  Island,  New  Jenejr, 
niinoia,  and  PennijlTanin ;  and  it  ia  an  act  of  comity  on  the  part  of  the  alat«,  and 
was  not  required  by  the  canstitation  of  (he  United  States,  (art.  i,  sec.  !,)  nor  bj  the 
act  of  congre&a  of  Feb.  12, 1T93,  ch.  7,  made  in  pnrauance  tbercof,  for  thej  only  applj 
to  persona  acaping,  or  being  fagiliva  from  service  or  labor.  Tho  law  of  Illinois  ea- 
forcel  the  comity  due  to  travellers  in  passing  over  the  atate  by  protecting  his  property, 
and  eapecially  hia  alave  whom  he  brings  with  him  for  his  temporary  nae,  and  the  sUve 
does  not  thereby  coDstitutionally  Income  free,  and  the  Ian  malses  it  penal  lo  harbor  or 
conceal  a  elave  so  temporarily  brought  into  the  slate  for  his  maater'a  secvice.  They 
consider  the  protection  of  the  pWperty  in  such  cosca  to  be  required  by  a  liberal  inter- 
national  comity.  Willord  «.  The  People,  4  Scammon,  461.  Again,  in  Eclls  v.  The 
People,  4  Scammon,  498,  tbe  state  laws  providing  for  punisbing  persona  who  accrete 
or  harbor  slaves  who  ore  in  the  state  by  the  consent  and  in  tho  scrrice  of  the  master 
as  a  traveller,  is  rindicated  as  constilntional  uocler  the  constilntioa  of  tho  United 
Slates  and  of  the  state.  The  constitutions  of  tho  state  of  Georgia  of  1798,  and  of 
Florida,  of  1SS9;  for  the  belter  protection  of  the  elave  property  in  that  state,  denies 
to  the  legialatare  the  power  to  pass  iawa  for  the  emancipation  of  slaves,  without  lbs 
consent  of  the  owners,  or  lo  prevent  emigranla  to  that  state  from  bringing  with  them 
BQch  persons  as  are  slaves  by  the  laws  of  any  of  the  United  Stales.  On  tho  other 
hand,  the  constitution  of  the  latter  state  confers  npon  the  legislature  the  power  to  pass 
law*  to  prevent  free  persona  of  color  from  emigrating  to  that  state,  or  from  bdng  dis- 
charged from  any  vessel  in  any  of  the  porta  of  Florida. 

The  legislaluro  of  New  York  has  gone  as  far  aa  it  was  doabtlcas  deemed  competent 
for  diem  to  do,  to  protect  "  free  citizens  or  inhabitants  of  tbc  state  "  from  being  im- 
prisoned ot  reduced  to  slavery  iu  any  other  atate.  It  makes  it  the  duty  of  the  governor, 
if  any  such  petson  be  kidnapped  or  transported  out  of  the  stale  to  be  held  io  slavery, 
or  be  wrongfully  imprieoned  or  held  in  sluveiy,  "  by  color  of  liny  usage  or  rule  of 
law  prevailing  in  such  state,"  to  procure  bis  liberty,  and  to  employ  an  agent  for  thai 
purpose  to  lake  the  legal  measures  lo  effect  bis  restoration.  1  N.  Y.  R.  S.  Si  edit. 
173. 

In  Hassacbuselts,  where  no  such  state  statute  exists,  it  was  held,  iu  Angnst,  1S36, 
in  the  case  of  the  slave  child  &fed,  before  the  Supreme  Court,  that  if  a  slave  be  vol- 
untarily btoogbt  into  Masaacbnsetts  by  liis  master,  or  eotnos  there  with  his  consent, 
the  slave  becomes  free,  and  cannot  be  coerced  to  return.  The  conrt,  on  habau  carpas, 
disduuged  the  child  from  the  custody  of  its  mistress.  See,  also,  to  the  Mune  point, 
the  case  of  Commonwealth  v.  Aves,  18  Pitltering,  193.  Commonwealth  o.  Taylor, 
3  Uelcalf 's  Rep.  7!.  On  the  other  band,  it  was  held,  in  the  case  of  Johnson  v.  Tomp- 
kins, Baldwin's  C.  C.  U.  8.  571,  that  the  master  from  another  state  may  pursue  and 
take  his  fugitive  elave  wiihont  warrant.  He  may  orreat  bim  any  whore  and  at  any 
time,  and  no  person  has  a  right  to  oppose  the  master  in  the  act,  or  to  demand  proof  of 
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Revised  Statutes,  (a)  "  every  person  bom  within  tbe  state  is 
free ;  every  person  hereafter  born  within  the  state  shall  be  free ; 

and  every  person  brought  into  the  state  as  a  slave  (with 
*  258     the  exception  in  favor  of  travellers)  *  shall  be  free."    But 

though  slavery  be  practically  abolished  in  New  York)  the 
amended  constitution  of  1821,  art.  2,  placed  people  of  color,  who 
were  the  former  victims  of  the  slave  laws,  under  permanent  dis- 
abilities as  electors,  by  requiring  a  special  qualification  as  to 
property,  peculiar  to  their  case,  to  entitle  them  to  vote,  (b) 


property.  The  constilotion  and  Uwa  of  the  TJDiCed  Statsa  ncure  thia  liglit  to  recli^tn 
fugitive  slaves  against  slate  legislation.  In  some  of  the  slaTCholding  itales  it  is  held, 
that  if  a  slave  from  such  a  state  goes  lawfully  into  a  non-alaveholdiog  state,  and  ac- 
quires a  domicii  there  with  his-  master,  or  is  emancipateJ  ihera  by  hia  master,  ho  be- 
cornea  emancipated,  and  leases  to  be  a  slave  on  his  retnrn.  Bot  if  ha  be  carried  there 
by  his  master  for  a  temporary  purpose,  and  retnma,  liig  glale  of  slavery  ia  reanmed. 
Lnnsford  i;.  CoquilloQ,  M  Martin'e  Louis.  Itep.  4D.\  2  A.  K.  MarshfllVg  Ken.  Rep. 
467.  Graham  i:  Strader,  5  B.  Monroo,  173.  Blackmora  b.  Pbill,  7  Terger,  452. 
See,  also,  the  case  of  the  slave  Grace,  in  2  Higg.  Adm.  R.  94.  Id  the  case  of  Marie 
Loaiae  i>.  Marot,  9  Loais.  Bep.  473,  and  of  Smith  v.  Smith,  13  Lonis.  Rep.  441,  the 
doctrineof  emancipation  would  seem  to  be  carried  further  than  in  the  above  casoa  ;  fot 
where  a  slave  was  carried  by  the  owner  to  France,  where  slavery  was  not  tolerated, 
and  under  the  operation  of  whose  laws  the  slave  became  immediately  free,  and  was 
broaght  bacb  to  Louisiana,  it  was  held  that  the  slave  being  free  for  one  moment  in 
France,  could  not  be  redacvd  again  to  slavery  in  Louisiana.  Thomas  n.  Generis,  16 
Lonis.  Hep.  483,  S.  P.  In  Connecticut,  a  similar  decision  to  tliat  in  Masaadmsetts 
was  made  by  iU  Supreme  Court,  in  June,  1S3T.  It  was  the  case  of  a  female  slave, 
brought  by  her  master  from  Georgia  for  a  temporary  residence;  and  the  court  held  that 
the  master  having  left  the  slave  in  Connecticnt,  on  a  temporary  absence  from  the 
stale,  she  became  forthwith  free.    Jackson  n.  Balloch,  12  Conn.  Rep.  3B.' 

(d)  Vol.  i.  p.  659,  sec.  16. 

{b)  This  disability  was  continned  In  the  revised  conatitntion  of  New  York  of  IMS, 
though  the  convention  submitted  to  the  test  of  popalar  anffrage  the  question,  whether 
colored  male  dtizens  should  hnve  the  right  to  vote  without  any  such  restriction,  and  a 
large  majority  of  the  electors  of  ibc  state,  in  November,  1B46,  nnawcrcd  the  i^uesiion 
in  the  negative.  In  most  of  the  United  States  there  ia  a  distinction,  in  respect  to  po- 
litical privileges,  between  free  white  persona  and  free  colored  persons  of  African  blood  ; 
and  in  no  part  of  the  country,  except  in  Maine,  do  the  latter,  in  point  of  fact,  partid- 
pats  equally  with  the  whilea,  in  the  exercise  of  civil  and  political  rights.     The  mano- 


1  A  penon  residing  in  Kentucky,  who  takes  his  slave  to  a  tne  state  fbr  a  temporary 
purpose,  or  eenda  him  there  fbr  saeh  purpose,  does  not,  by  the  laws  of  that  atats,  f^eit 
hia  right  to  him  on  hia  return.  Graham  v.  Strader,  5  B.  Moniae'i  B.  17S.  Bat  if  the 
ovFtier  of  a  slave  remove  into  n  IVoa  slate  with  his  slave,  with  the  Intention  of  residing 
there,  the  alsve  it  thereby  emancipated.  Josephine  v.  Voultney,  1  La.  Ann.  R.  31B.  Mat- 
ter of  Ralph,  1  Morris's  (Iowa)  B.  1. 
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II.   Of  hired  servanU. 

The  next  ctaes  of  serranta  which  I  mentioned  aie  hized  ser- 
yants,  and  this  relation  of  mastei  and  sravant  rests  altogether 


ralaiion  of  iIatcb  ii  gnurded  ia  some, « leaet,  of  the  slavGholding  itatos,  from  abase 
and  public  miscbief,  by  legklative  proTisioua.  Thus,  for  instance,  in  Tennessee,  a 
deed  or  will  emaocIpBtirig  a  ilare  is  not  roid,  bat  it  coniinQnIcates  to  the  Blare  only 
*n  imperfect  right,  until  tbe  st*te  has  useoted  to  the  act.  The  etatnte  of  1T7T,  an- 
thonting  the  coanty  courts  to  gire  the  assant  of  the  gorernment  to  the  manamiigion 
of  slares,  renrided  the  auent  to  cous  whtre  the  sIsTe  bad  rendered  meritorious  eerricei. 
The  act  of  1801  repealed  that  part  of  the  act  of  1TT7,  requiring  the  slave  to  hare 
rendered  meritorioos  lerrlces  as  a  eondition  of  the  emancipation,  and  [he  coanty 
eomts  were  (o  ezerciaethdriwind  discretion  in  giring  or  withholding  the  assent.  The* 
act  of  ieS9  retted  tbe  same  discretion  in  the  chanceitors  of  the  state.  The  act  of 
1831  required  that  slaves,  npon  being  emancipated,  be  removed  bejond  the  limits  of 
the  state ;  and,  in  accordance  with  the  policy  of  the  ac^  the  courts  are  bonnd  to  inaks 
it  a  condition  of  the  assent  to  the  manomission,  that  lecnrity  be  given  that  tbe  emui- 
dpated  slave  be  forthwith  removed  beyond  tbe  limits  of  Hit  United  SbUM,  and  no  free 
negro  is  permitted  to  enter  that  state  or  return  to  it.  See  fisber  v.  Dabbs,  6  Terger's 
Tenn.  Bep.  119,  where  Cb.  J.  Catron  gives  a  strong  pictnie  of  tbe  degradation  of  free 
negroes  living  among  whites,  without  motive  and  without  hope.  In  Virginia  and 
KenlQcky,  it  i>  nndentood  that  slave*  can  be  set  free  by  will,  withont  the  concarrence 
of  the  slAte.  The  amended  constitution  of  Tennessee,  of  1B34,  prohibits  the  legisla- 
latare  from  passing  laws  for  the  emancipation  of  slaves,  withont  the  consent  of  the 
owsem.  So,  by  the  constitution  of  the  territory  of  Arkansas,  as  made  by  a  conven- 
tion of  del^ates  b  1839,  there  is  the  like  prohibitioii,  and  a  prohibition,  also,  of  laws 
preventing  eraigrauls  from  bringing  their  lawful  slaves  with  ibem  from  other  stole*. 
Tot  their  own  use,  and  not  as  merchandise.  In  Alabama,  bjsialiite,  (Aik.  Dig.  4S3,) 
all  negroes,  mnlattoes,  Indians,  and  all  persona  of  mixed  Uood,  descended  from  ne- 
gro or  Indian  anoeaton,  to  tbe  third  generation  inclnsive,  though  one  ancestor  of  each 
generation  may  have  been  a  white  person,  whether  bond  or  free,  are  declared  incspa- 
ble  in  law  to  be  witnesset  in  any  case  whatever,  except  for  sod  against  each  other. 
In  Ohio,  persons  baving  more  than  one  half  white  blood  are  entitled  to  the  privil^es 
of  white*.  Wright's  Ohio  Bep.  STS.  Tbe  rule  in  Virginia  and  Kentucky  is,  that  a 
mulatto,  or  oite  having  one  fourth  of  African  blood,  Is  presumptive  evidence  of  beluga 
slave,  and  that  an  apparently  white  person  or  Indian  is  prima  facit  free,  and  ia  actually 
so,  if  baring  leu  than  a  latath  of  African  blood.  3  Dana's  Ken.  Bep.  389.  The 
best  test  of  the  distinction  between  black  and  white  persons  is,  says  this  case,  aatopa/, 
or  the  evidence  of  one's  own  tenses,  and  personal  inspection  by  ajnt;  is  therefore  the 
beat  and  bigheet  evidence  at  to  color.  By  the  amended  constitution  of  North  Carolina, 
fat  18S6,  no  fi«e  negro,  mulatto,  or  free  person  of  mixed  blood,  descended  firom  negro 
ancestors  to  tbe  fourth  generation  inclusive,  though  one  aucestoi  of  each  generation 
may  have  been  a  white  person,  shall  vote  for  membera  of  the  legislature.  The  right 
of  voting  is  confined  to  white  freemen  by  the  eonttitutions  of  Delaware,  Virginia, 
Kentucky,  Louisiana,  Hisiiasippi,  Illinois,  Indiana,  Ohio,  llissouri,  Sonth  Carolina, 
and  Qeoigia ;  and  by  law  In  Counecticat,  none  but  !ma  white  persons  can  be  natural- 
iMd.  Seesitpxi,  p.  79.  In  South  Carolina,  a  free  person  of  color  is  not  a  competent 
witness  in  tha  coorts  of  record,  although  both  the  parties  to  the  tnit  are  of  the  tame 
class  with  himself.  Qroning  v.  Devana,  S  Bailey's  Bep.  193. 
TOI~  It.  25 
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npon  contract.    The  one  is  bound  to  render  the  service,  and  the 
other  to  pay  the  stipnlated  consideration.'     But  if  the  servant 


The  African  race,  ereo  when  free,  are  MuntiallT  a  degraded  caile,  of  inferior  rank 
and  condition  in  w>de^.  See  the  jndidal  lenie  of  thur  inferior  condition,  as  de- 
clared in  the  case  of  Tlie  State  v.  Harden,  and  The  State  v.  HiU,  3  Spear's  S.  C.  Eq. 
Rep.  IM,  153.  Harriiges  betwten  them  and  whites  are  forlndden  in  some  of  the 
Itates  irhere  slaTer7  does  not  exist,  and  thej  are  prohibited  in  all  the  slareholding 
itatea ;  and  when  not  absolately  contrary  to  Uw,  ihej  are  revolting,  and  r^aided  u 
an  qffence  againit  public  decornm.  The  ita^te  of  North  Carolina,  prohitnting  tnar- 
riagea  between  whites  and  people  of  color,  inclndes  in  the  tatter  class  all  who  ore 
descended  from  negro  ancestors,  to  the  fbnrth  generation  inclnsire,  Uiongh  one  ances- 
ator  of  each  generation  may  have  been  a  white  person.  State  d.  Walters,  3  Iredell, 
455.  By  the  Revised  Siatntes  of  IllinotB,  published  in  I8!9,  maniages  between 
whites  and  ncgroet,  or  mnlaitoet,  are  declared  void,  and  the  persona  so  married  are 
liable  to  be  whipped,  fined,  and  imprisoned.  By  an  old  statnte  of  Uassachnsetts,  in 
IT05,  snch  marriages  were  declared  void,  and  they  were  so  nnder  the  statnie  of  1TS6. 
And  the  prohibition  was  continued  nnder  the  Mass.  B.  S.  of  1836,  vrbich  declared 
that  no  white  person  shall  intermany  with  a  negro,  Indian,  or  mulatto.  This  pro- 
hibition, bonever,  has  since  been  repealed.  A  nmilar  statute  provision  exists  in  Tir- 
ginia  and  North  Carolina.  Marriages  of  whites  and  blades  were  forbidden  in 
Vir^nia,  from  the  first  introdactioa  of  blacks,  under  igiiominions  penalties.  Hen- 
iog's  Statutes,  vol.  i.  p.  146.  Such  connections,  in  France  and  Qennany,  constitute 
the  degraded  state  of  concubinage,  which  was  known  in  the  civil  law  as  licila  am*M- 
tudo  temimatniHOttium,  but  they  are  not  legal  marriages,  because  the  parties  want  that 
equslity  of  status  or  condition  which  is  essential  to  the  contract.  Ohio  and  Indiana 
are  not  slaveholding  slates ;  and  yet,  by  statate,  a  negro,  mulatto,  or  Indian,  is  not  a 
competent  witness  in  dvil  coses,  except  where  negroes,  inulattoeB,or  Indians  alone  are 
patties,  nor  in  pleas  of  the  stale,  except  against  negroes,  mulattoes,  or  Indiaits.  In 
the  act  of  Ohio  of  I6S9,  for  the  support  and  better  regulation  of  oommon  schools,  the 
instractioD  in  them  is  declared  to  be  for  the  "  white  youth  of  evciy  class  and  grade, 
without  distinction."  And  in  the  act  of  Ohio  of  1807,  to  t^ulate  black  and  mulatto 
persons,  it  is  declared  that  no  black  or  mulatto  person  shall  be  permitted  to  settle  or 
reside  in  the  state,  unless  he  first  produce  a  fait  certificate  Irom  some  court  within  the 
United  Stales,  under  the  seal  of  the  court,  of  his  actual  freedom.  Nor  Is  a  negro  or 
mulatto  person  permitted  to  emigrate  into,  and  settle  within  that  stale,  unless  within 
twenty  days  thereafter  he  enter  into  a  bond,  with  two  or  moi«  fk^holders,  in  (SOO, 
conditioned  for  his  good  betiavior,  and  to  pay  for  his  support,  if  found  unable  to  sap- 
port  himself.  This  act  is  still  in  force.  See  B.  S.  of  Ohio,  1831,  and  of  Indiana, 
1S38.  These  provisions  hare  pretty  effectually  protected  the  people  of  Ohio  and 
Indiana  from  the  presence  of  any  colored  population.    A  statute  provision  of  the 

'  The  relation  of  master  and  servant  arises,  where  one  sufTeis  another  to  proceed  In  a 
service,  In  wblch  the  latter  engages  only  as  a  volunteer.  He  whotvcslvas  the  benefit 
in  such  a  case,  la  liable  as  msster  tm  t£e  negligent  sets  of  the  othsr.  Hill  v.  Morey,  » 
Verm.  1TB.  The  hirer  of  a  person  of  ftill  ags,  by  the  year,  can  maintain  an  action  fbraloss 
of  »ervice  agiunat  One  who  Imprisons  the  servant  Woodward  e.  Wuhbaro,  B  Denio's 
B.  399.  So  an  action  Ilea  for  enticing  away  a  servant.  Haight  t.  Badgelsy,  IS  Barbour, 
B.4B9. 
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hired  for  a  definite  term,  leaves  the  service  before  the  end  of  it, 
without  reasonable  cause,  or  is  dismiased  for  such  misconduct 


tame  import  wai  paued  in  Micbigaii,  April  ISth,  I8&T,  and  in  Illinoig  a  like  policy 
■ppesn  in  several  Uatntes  between  1819  and  tSSS,  prescribing  the  means  requisite 
for  a  blavk  or  molatto  person  to  acquire  a  lawful  reaideuce.  So,  also,  in  Indiana,  a 
BiiniUr  policj  prevaiU  b;  act  of  1S31 ;  but  that  state  lib«rall;  secmes  (o  the  master 
tb«  right  to  pass  through  the  state  to  an;  other  state  with  his  negro,  or  mnlatto,  or 
other  servants.'  lu  Couneclicnt,  bj  atatute,  in  1B33,  any  colored  person,  not  an  in- 
habitant of  the  state,  who  eballcome  to  ceaide  there  for  the  purpose  of  being  instructed, 
ma;  ba  removed,  under  the  act  for  the  admiaiion  and  settlement  of  inhabitants ;  and 
it  was  made  praial  to  set  up  or  eetablish  any  school  or  literary  institution  in  that  stale, 
for  the  instruction  of  colored  penont  not  inhabiianis  of  the  state,  or  to  instniot  or 
teach  in  any  such  school  or  institution,  or  to  board  or  harbor,  for  that  purpose,  an;  such 
penoDi,  without  the  previous  consent,  in  writing,  of  the  civil  authority  of  the  town 
in  which  such  school  or  institution  might  be.  In  an  information  under  that  proviaion 
ag^nst  Prudence  Craudall,  filed  bj  the  public  prosecutor,  it  was  held,  bj  Ch.  J,  Dag- 
gett, at  the  (rial  in  1833,  that  free  blacks  were  not  cttusns  within  the  meaning  of  the 
term,  as  used  in  the  constitution  of  tbe  TTnited  States.  And  in  "  An  inquiry  into  the 
political  grade  of  the  tree  colored  population  under  the  constilDtion  of  the  United 
Slates,"  and  of  which  John  F.  Denney,  Esq.,  of  Pennsylvania,  is  the  author,  this  same 
doctrine  is  elaborately  sustained.  The  decision  in  Connecticut  was  brought  up  for 
review  before  the  Supreme  Court  of  Errors,  and  the  great  point  l^lly  and  ably  dis- 
cussed j  bnC  the  cause  was  decided  on  other  ground,  and  the  question  touching  the 
citizenship  of  free  persons  of  color  was  left  unsettled.  Since  that  decision,  William 
Jay,  Esq.,  in  "An  inquiry  into  the  character  and  tendency  of  the  American  ColouiEa-  . 
tion  and  American  Anti-Slavery  Societies,"  (pp.  38-45,)  bas  ably  enforced  the  other 
ude  of  the  question,  that  &ee  colored  people,  or  black  persons,  bom  within  the  United 
Slates,  are  citii^ens,  thongh  under  many  disabilities.  Perhaps,  after  all,  the  question 
depends  more  on  a  verbal  than  on  an  essential  distincdon.  It  is  certain  that  the  con- 
■tilntion  and  statute  law  of  New  York,  {Const,  art.  2,  N.  R.  Berised  Statutes,  vol.  I 
p.  1S6,  sec  2,}  speaks  of  men  of  color  as  being  citixau,  and  capable  of  being  free- 
holders, and  entitled  to  vote.  And  if,  at  common  law,  all  human  beings  bom  within 
the  legiance  of  the  king,  and  under  the  king's  obedience,  were  natnral-bom  subjects, 
and  not  aliens,  I  do  not  perceive  why  this  doctrine  does  not  apply  to  the  Uoiied 
States,  in  all  cases  in  wbich  there  is  no  express  constitutional  or  statute  declaration 
to  the  contrary.  Blacks,  whether  bom  fVee  or  in  bonds^,  if  bom  under  the  jurisdic- 
tion and  allegiance  of  the  United  States,  are  natives,  and  not  aliens.  They  are  what 
the  common  law  terms  aacural-hom  subjects.  Subjects  and  cltiienB  are,  in  a  degree, 
convertible  terms  aa  applied  to  natives ;  and  though  the  term  dtixen  seems  to  be  appro- 
priate to  republican  freemen,  yet  we  are  equally,  with  the  inhabitants  of  all  other 
countries,  tubjtOt,  for  we  are  equally  bound  by  allegiance  and  subjection  to  the  gov- 
ernment and  law  of  the  Und.  The  privilege  of  voting,  and  the  legal  capadty  for 
cMce,  are  not  eseential  lo  the  character  of  a  citizen,  for  women  an  citizens  withont 
tither ;  and  free  people  of  color  may  enjoy  the  one,  and  may  acquire,  and  bold,  and 

1  By  the  otoistitation  of  Indiana,  t^  I8S1,  (art.  13,  aec.  I,)  It  is  provided  that "  no  negro 
or  mnlatto  shaU  come  into  or  setUe  in  the  staM  after  the  adoptlw  of  this  conititntlon." 
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as  jnetifiee  it,  he  loses  his  tight  to  wages  for  the  period 
*  359    he  has  served,  (a)     A  servant  so  hired  *  may  be  dismissed 

by  the  master  before  the  expimtion  of  the  tenn,  either 
for  immorai  conduct,  wilful  disobedience,  or  habitual  neglect.  (&)' 


dense,  and  tranBinit,  bj  hereditary  descent;,  real  and  penonal  estates.  The  better 
□pmioD,*!  sboiild  think,  was,  tbat  Heroes  or  other  slaves,  bom  mtbin  and  under  Ibe 
ftU^iance  of  the  United  States,  are  naCnral-bom  snbjects,  but  not  citiienB.  CIHten, 
under  our  constitution  and  laws,  mean  free  inhabitants,  bom  within  the  United  States, 
or  naturalized  under  the  law  of  congress.  If  a  sIatb  bom  in  the  United  Stales  be 
manumitted,  or  otherwise  lawfully  discharged  from  bondage,  or  if  a  black  man  be 
bom  within  the  United  States,  and  bora  free,  he  becomes  thenceforward  a  citizen,  hat 
niider  such  disabilitieB  as  the  laws  of  the  states  respectiralj  maj  deem  it  espedient  to 
prescribe  to  free  penons  of  color.  It  was  ai^ndged  bj  the  Supreme  Court  of  Penn- 
(flrania,  in  1B37,  that  a  negro  or  mulatto  was  not  entitled  to  exercise  the  right  of 
snfiWge.  Hobbs  v.  Fogg,  6  Watts,  953,  And  it  has  been  adjudged  in  Tennessee,  in 
less,  in  the  case  of  The  Slate  d.  Claiborne,  Heigs,  S31,  that  tno  blacks  are  not 
eittaiw  wilUn  the  prorision  of  Che  constitnUon  of  U,  6.  art.  4,  sec.  2 ;  for  free 
negroes  are  not  in  anj  of  the  states  entitled  to  nU  the  privileges  and  immnnitiea  of 
dozens,  and  a  *t»te  may  constitutionally  prohibit  free  petsona  of  color  from  removing 
into  the  state  to  i«slde  therein.  See,  also,  the  official  opinion  of  the  attorney-general 
of  the  United  States,  that  free  persons  of  color  in  Virginia  were  not  cititm*  within  the 
intent  and  meaning  of  the  act  of  congreu  regulating  the  foreign  and  coasting'  trade. 
Opinions  of  the  Attomeys-Genenl,  Not.  7th,  1821,  vol.  i.  882. 

(a)  Huttman  v.  Bouloois,  2  Carr.  &  Payne'*  N.  P.  Rep.  510.  Tnmer  v.  Robiosoa, 
6  ibid.  le.  Libhsrt  v.  Wood,  1  Watte  &  Serg.  269.  If  the  servant,  according  to  this 
la<t  cause,  commits  a  criminal  offence,  thoogh  not  immediately  injarions  to  bis 
master,  he  cannot  recover  his  wages.  A  person  hired  by  the  year  cannot  quit  the 
terrice  without  forfeiting  his  salary,  nor  can  he  be  dismissed  at  pleasure,  or  without 
JMt  cause,  and  thereby  be  deprived  of  it  Bectman  o.  N.  O.  Cotton  Press  Co.  12 
Louis.  Bep.  ST.  See,  also,  iafra,  509.  Covenants  for  ptnonal  itrviee  cannot  be 
•petdficolly  enforced ;  but  the  excepted  coses  of  apprentices  depend  upon  paiental 
anthoritj,  and  of  soldiers  and  sailors  on  national  policy.  Mary  Clark's  case,  1  Black- 
ford's Ind.  Bep.  12a. 

{b)  Callo  V.  Brouncker,  *  Carr.  &  Payne's  K.  P.  Kep.  SIS.  Domestic;  or  menial 
serrants,  though  hired  for  a  year,  may,  by  the  custom  respecting  them,  be  dismissed 
,on  a  month's  notice,  or  on  the  payment  of  a  month's  wages.  12  J.  B.  Moore's  Rep. 
GSfl.*  If  there  be  on  entire  and  express  contract  that  certain  wages  or  compensation 
are  to  be  paid,  on  condition  of  a  service  performed,  the  service  is  a  condition  pre- 
cedent, and  must  be  performed  before  snit  brooght.  Cattet  n.  Powell,  6  Term  Rep. 
8U0.  Bat  if  a  serraut  be  hired  in  the  common  way,  with  a  rcforence  to  a  general 
nndentanding,  he  is,  said  Lawience,  J.,  in  that  case,  entitled  to  wages  for  the  time  he 
■erves,  though  it  be  not  for  the  whole  year.    If  hit«d  to  tabor  for  a  specific  time,  and 

1  The  rale  on  the  subject  of  wllfol  disobedience  is  very  item.  See  the  case  of  Tamer 
V.  Mason,  H  Mess.  &  Wels.  B.  112.  No  case  in  this  country,  it  Is  behered,  goes  so  far  In 
npholdlag  the  aathorlty  of  the  master. 

*  A  govemess  is  not  witUn  the  rale.    Todd  e.  Eenioh,  U  E.  L.  fc  Eq.  Ut. 
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There  are  many  important  legal  conaeqaenceB  which  flow 
from  this  relation  of  master  and  Bervant.  * 

The  master  is  bottnd  by  the  act  of  hia  servant,  either  in  re- 
spect to  contracts  or  injuries,  when  the  act  is  done  by  authority 
of  the  master.  If  the  servant  does  an  injury  fraudulently,  while 
in  the  immediate  employment  of  his  master,  the  jnaster,  as  well 
as  the  servant,  has  been  held  liable  in  damages ;  and  he  is  also 
said  to  be  liable  if  the  injury  proceeds  from  the  negligence  or 
want  of  skill  in  the  servant,  for  it  is  the  duty  of  the  master  to 
employ  servants  who  were  honest,  skilful,  and  careful,  (a)  The 
master  is  only  answerable  for  the  fraud  of  his  servant  while  be 
is  acting  in  his  business,  and  not  for  fraudulent  or  tortious  acts, 


he  serrea  part  of  the  time,  and  U  disabled  by  ■[ckneai  from  completing  the  service,  he 
is  enUtled  to  be  paid  pro  mta.  Fenton  t>.  Clarlt,  1 1  Vermont,  Rep.  5ST.  If  the  hired 
serraat  for  a  year  iMTes  the  service  within  the  year  withoat  caQM,  it  aecms  to  haTe 
been  eoaetieA,  in  Hartvrell  v.  Jcwett,  9  N.  H.  Rep.  949,  that  after  the  expiration  of 
the  year  the  servant  might  maialoin  a  snit  on  a  quantum  meruit  for  the  time  hs  served. 
Holao  B.  Danks,  I  Bob.  Lonis.  R«p.  33S,  it  was  held,  under  the  Louisiana  Code,  that 
if  a  laborer,  without  jujt  cause,  before  the  expiration  of  his  term  of  service,  leaves 
his  emploTCr,  he  fbrieits  his  wages.  If  hia  employer  sends  him&waj  without  jost 
cause,  before  the  eod  of  the  tena,  he  is  eotitled  to  his  full  wages  fbr  the  full  term  ;  and 
if  he  be  dischaiged,  for  good  cause,  before  ibe  end  of  his  term  of  service,  he  is  en- 
titled to  hi*  wages  np  to  the  time  of  his  discharge.  This  last  point  is  coatrary  to  the 
rule  M  stated  in  the  text,  and  seems  to  be  not  quite  consistent  with  the  first  point  in 
&e  decision,  ihoagb  it  ia  supported  hj  the  court  with  some  strong  considerations, 
Tlie  rule  in  New  York  ia,  that  if  a  person  hired  for  a  certain  time,  at  a  specified  com- 
pensation, be  discharged  without  cause  within  the  time,  he  is  entitled  to  his  full  wages 
for  the  whole  time,  but  the  question  of  compensaliaa  seems  to  be  snbjecl  to  reason- 
able qnallflcalious.i  Costlganti.MohBwkR.  B.  Co.  2  Denio,  609.  Mr.  Sedgwick,  in 
his  Treatise  on  the  Measure  of  Damages,  p.  219,  says,  that  it  is  a  delicate  and  vexed 
question  whether  the  party  has  any  redress  who  fails  to  perform  an  agreement  which 
is  entire,  and  only  performs  part  of  it,  though  the  doing  of  the  thing  is  a  condition 
precedent.     See  injra,  p.  509,  where  the  subject  is  further  considered. 

(a)  1  Blacks.  Com.  Ml.  Dy.  161,  pi.  45.  Ibid.  238,  b,  pi,  38.  Graramer  tJ.  Nixon , 
8tr.  653.  Sly  B.  Edgley,  6  Esp.  N.  P.  Gas.  6.  Penu.  D.  and  M.  Steam  N.  Co.  d. 
Hungerford,  fl  Gill  i,  Johnson,  391.  Cowen,  J^  in  Wright  v.  Wilcox,  19  Wendell, 
345.  Fotbier  on  Obligations,  Noe.  453-456.  Domat,  1,  16,  S,  No.  I.  Uarriss  i>. 
Habry,  1  Iredell,  N.  C.  Eep.  240. 


'  But  where  a  peiMn  who  agi«ed  to  work  for  a  glveo  time,  and  had  the  privilege  of 
leaving  if  diseotiafled,  left  without  alle^ng  Buy  diuatlsfaction,  but  marfll;  to  attend  to , 
other  business,  it  was  held  he  coald  not  recover  fbr  what  he  had  done.  Monell  v.  Bums, 
1  Denlo's  R.  191.    Lutry  *.  Parks,  8  Cowen's  R.  68. 
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or  misconduct  in  those  things  which  do  not  concern  his  dnty  to 
his  master,  and  which,  when  he  commits,  he  steps  ont  of  the 
course  of  the  service,  (a) '  But  it  was  considered,  in  M'Mamis 
T.  Cricketi,  (&)  to  be  a  question  of  great  concern,  and  of  much 
doubt  and  uncertainty,  whether  the  maatei  was  answerable  in 
damages  for  ao  injury  wilfully  committed  by  his  servant,  while 
in  the  performance  of  hia  master's  business,  without  the  direc- 
tion or  assent  of  the  master.  The  court  of  K.  B.  went  into  ao 
examination  of  all  the  authorities,  and,  after  much  discussion 
and  great  consideration,  with  a  view  to  put  the  question  at  rest, 
it  was  decided  that  the  master  was  not  liable  in  trespass  for  the 

wilful  act  of  his  servant,  in  driving  his  master's  cairiage 
•  960     against  another,  without  hb  master's  direction  or  *  assent. 

The  court  considered  that  when  the  servant  quitted  sight 
of  the  object  for  which  he  was  employed,  and  without  having  in 
view  his  master's  orders,  pursued  the  object  w^hich  bis  own 
malice  suggested,  he  no  longer  acted  in  pursuance  of  the  author- 
ity given  him,  and  it  was  deemed,  so  far,  a  wilful  abandonment 
of  his  master's  business.  The  case  has  received  the  sanction  of 
the  supreme  courts  of  Massachusetts  and  New  York,  (c)  on  the 
ground  that  there  was  no  authority  &om  the  master,  express  or 
implied,  and  the  servant  in  that  act,  was  not  in  the  employment 
of  his  maat^  (d)  ^ 


(a)  Lord  Eenyon,  in  Ellis  n.  Turner,  8  Term  Rep.  S33.  Pu-ker,  Ch.  J.,  in  Foster 
D.  The  Eanx  Bank,  IT  Mass.  Rep.  SOS-510.  Richmond  Tampike  Co.  v.  Vaoder- 
bilt,  1  Hill'sN.  Y.  Uep.iSO. 

(i)  1  East,  106. 

(c)  17  Mass.  Hep.  B08-510.  Wright  v.  Wilcox,  19  Wendell,  3*3,  Croft  v.  Alison, 
i  Bsjnew.  &  Aid.  590,  S.  P. 

{d)  Id  Bradj  u.  QHes,  1  Mood;  &  Hobbuon,  494,  Lord  Abingerheld  it  to  bo  a 
qneslioQ  of  fact  for  a  jury,  whether  the  Berrant  wag  actiog  u  the  servant  of  the  party 


1  Mitchell  D.  CrHUweUer,  IS  Eng.  L.  &  Eq.  448.  Annstrong  v.  Cooley,  6  Gilman  B. 
G08.  Wolfe  V.  Merserean,  i  Dner,  178.  Church  r.  Mansfield,  30  Conn.  384.  Phil.  &  B. 
B.  B.  Co.  v.  Derby,14Hoff.  U.S.  4S8.  Sonthvlakc.  Estet,  7  Cuah.  SSG.  Thames  Steam- 
boat Co.  v.  Hoiuatonio  B.  Co.  24  Conn.  ID. 

>  Tha  ■ains  principle  was  applied  in  Vanderbilt  v.  The  Biohmond  T.  Co.  3  Comst.  B. 
470.  In  this  case  the  preaident  of  the  company,  who  wii  also  iti  general  agaot,  approved 
,of  the  tiespass  oomplainad  of,  (and  even  Buconiaged  iti  ooanaiBtion,)  yet  it  was  held  that 
the  (KHDpaoy  was  not  liable,  for  iu  agents  had  do  aathorlty  to  anthoriie  the  doing  of  an 
nolawfal  act.  • 
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If  a  servant  employs  another  servant  to  do  his  business,  and 
in  doing  it,  the  servant  so  employed  is  goilty  of  an  injoiy,  the 


hfaing  or  of  tbe  ownw.  But  in  Chandler  u.  BroughtoD,  I  Crompton  &,  Heason,  29,  it 
was  held  that  ifthe  owner  of  ti  carriage  is  siltiiig  aside  of  his  seryiint  who  drives,  and 
the  horse  mne  swaj  and  injures  others,  trospasa  ties  against  the  master  as  beine  his 
act  The  master  is  liable  as  a  co-trmpasser,  if  he  is  perfectlj  passiTe  withont  any  in- 
tarpositioa  wfaea  the  diirer  was  doing  the  wrong.  A  paiaiTe  acquiescence  is  infera- 
ble.   K'Langhtin  v.  Pryor,  1  Carr.  &  Marshman,  351.    B7  tbe  New  York  R.  Stataleg, 

3  edit.  vol.  i.  B74,  tbe  owners  of  OTCty  carriage  running  or  travelling  upon  anj  tarn- 
pilie  road  or  public  hlghwaj',  for  the  conveyance  of  passengers,  are  made  liable, 
joinllj  and  seTerallj,  for  all  injuries  and  datoBEes  done  by  any  person  in  their  em- 
ployment  as  a  driver,  while  driving  such  carriage,  whether  tbe  act  occasioning  such 
injnij  or  damage  be  wilful  or  n^ligent,  or  otherwise,  in  tbe  same  manner  as  sach 
driver  would  be  liable.'  This  stringeot  provision  has  a  salutary  tendency  to  secure 
tite  selection  of  competent  and  careful  drivers.  Tbe  dividing  line,  said  Judge  Cowea, 
between  an  act  of  the  servant  in  the  employment  of  his  master,  for  which  the  master 
ii  or  is  not  liable,  is  the  wilfalnesi  of  the  act.  But  though  the  master  be  liable  for  (he 
servant's  negligence  to  tlie  injury  of  another,  when  doing  a  lawful  act  in  his  service, 
he  is  not  liable  if  the  act  be  wilfully  uolawttil,  anlesB  shown  to  be  done  by  the  mas- 
ter's authority.  Lyons  v.  Martin,  8  Adolp.  &  Ellis,  SI2.  Nor  is  the  master  who  osce 
due  diligence  in  the  selection  of  his  servants,  answerable  to  one  of  them  for  an  injurj 
received  by  him  in  consequence  of  auother's  careleBsnen  while  both  were  enge^d  in 
like  same  service.  There  is  no  express  or  implied  contract  or  principle  of  policy  ap- 
plicable to  iho  case  aa  between  two  servants  in  the  same  service,  and  giving  on  action 
■gainst  the  master  for  an  iqjuiy  by  one  to  the  other.    FarwcU  ti.  B.  &  W.  Railroad, 

4  Meicalf,  *9.' 


1  See  a  similar  statute  In  Illiui^.    Bev.  StaL  0.  B8,  ^  e.    Tuller  «.  Vo^t,  13  HI.  3TT. 

*  See  the  foUowing  cases  confirmatory  of  this  doctrine.  Priestley  v.  Fowler,  S  M.  & 
Wels.  1.  Bronii  v.  Maxwell,  S  Hill,  584.  HntohiuaoQ  v.  Yorke,  Sec.  Bailway  Co.  Law 
Journal  Rep.  IM,  Sept  ISBD.  Wigmore  v.  Jay,  id.  800.  Murray  i.  S.  C.  R.  Boad,  1 
UoHuUen  R.  8BS.  Coon  v.  S.  &  U.  R-  S.  Co.  e  Barb.  8.  C.  R.  ssl.  Affirmed  on  appeal, 
1  Selden  R.  4»a.  Albro  ■.  Agawam  Go.  S  Cushbig  B.  16.  Shemmn  v.  Rochesler  &  Sy. 
B.  Co.  IS  Barb.  B.  K74.  Lloyd  v.  Tbe  Mayor,  1  Selden  B.  869.  Uaara  v.  Cum.  of  Wil- 
■nlDgtOQ,  9  Ired.  R.  TS.  Hayes  C  W.  R.  Corp.  3  Cush.  370.  King  v.  B.  &  W.  R.  R. 
Corp.  B  Cush.  113.  Byan  t.  Cumberland  V.  R.  Co.  2&  Penn.  884.  Homer  s.  El.  Cen- 
tral R.  Co.  15  111.  650.  Bnt  the  master  must  have  exercised  reasonable  care  in  the  selec- 
tion of  the  servant;  Wiggett  v.  Fox,  38  E.  L.  &  Eq.  48fli  Tarrant  b.  Webb,  87  E.  L,  & 
Eq.  381:  for  in  this  as  in  otber  oases  be  i>  liable  Tor  any  injuries  to  the  lervant,  while  in 
hia  employment,  which  have  been  caused  by  bis  neglect.  Patenon  «.  Wallace,  38  £.  L. 
&  Eq.  48.  Usnhall  ■,  Stewart,  S3  id.  1.  Keegan  v.  Western  B.  Corp.  4  Seld.  175. 
UoUillan  c.  Saratoga  B.  Co.  30  Barb.  449. 

It  seems  that  the  role  is  not  different  though  botb  sarvanta  are  not  in  a  common  em- 
ployment. Qillihannoa  v.  Stony  Brook  R.  B.  Coq>.  10  Cosh,  J9B.  But  In  Ohio,  tbis  doo- 
trina  is  qualified,  and  a  railroad  company  wss  bald  liable  where  the  liyury  vras  caused  iy 
the  negligence  of  a  superior  servant  Little  Miami  B.  B.  Co.  «.  Stevens,  20  Ohio,  415.  Tbli 
nile  is  approved  in  Indians.  GiUenwater  v.  Madison  R.  Co.  5  Potter,  8>9.  Fitzpatiick  r. 
New  Albany  B.  Cki.  T  id.  43« ;  and  see  Walker  v.  BotUng,  11  Ala.  394. 
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master  is  liable.  Tbos,  in  Bush  v.  fUeeinnton,  (a)  A.  contracted 
with  B.  to  repair  a  house,  and  B.  contracted  with  C.  to  do  the 
work,  and  C.  contracted  with  D.  to  furnish  the  materials;  and 
the  serrant  of  D.  brought  a  quantity  of  lime  to  the  bouse,  and 
placed  it  in  ihe  road,  by  which  the  plaintiff's  carriage  was  over- 
turned ;  it  was  held  that  A.  was  answerable  for  the  damage,  on 
the*  ground  that  all  the  sub-contracting  parties  were  in  the  em- 
ployment of  A.  But  to  render  this  principle  applicable,  the 
nature  of  the  business  mast  be  Bucb  as  to  require  the  agency  of 
sabordinate  persons,  and  then  there  is  an  implied  authority  to 
employ  such  persons,  {b) ' 


(a)  I  Bos.  &  Pall.  404,  lUndlwon  v.  Hnmy,  S  Adolp.  &  EUU,  109,  8.  P.  See, 
alM),  Borgesi  u.  Gnj,  1  UMoittg,  Gnui^,  &  Scott,  578.  A.,  tbe  owner  and  occapiei 
of  prcmiaea  adjoining  tlie  co&d,  emplojed  B.  to  make  »  drain,  and  the  workmen  nnder 
him  p1a(»d  gravel  on  the  highway,  by  which  C.  was  injaied,  and  A.  was  held  liable 
for  it.  Tbe  poueasor  of  fixed  property  mnit  be  respoiuLble  for  ihe  acts  of  ihose  be 
employs.  But  the  principal  is  not  liable  to  one  agent  or  employee  fbr  damages  oc- 
casioned by  tbe  negligence  or  miscooduci  of  another  agent  or  employee,  for  tbe  rela- 
tion of  lOMtet  and  KTront,  or  principal  and  agent,  creates  no  contract  of  dnty,  that 
the  Berrant  or  agent  ehall  sufier  no  injnry  front  the  negligence  of  others,  employed  ^j 
him  in  the  same  bosiness  or  serrice.  Story  on  Agency.  The  8.  Conn  in  Georgia,  in 
Scadder  u.  Woodbtidge,  1  Kelly,  IBS,  limit  tbis  mle  to  Jrttvrldte  agentB,  and  it  is  not 
applicable  to  slares.  The  ptindpal  iM  in  that  case  liable  &om  neceauty,  resolting  irom 
interest  to  the  owner  and  homanigr  to  the  ala*e. 

[b)  In  Laugher  t>.  Pointer,  5  Bamew.  &  Cress.  S4T,  Ihe  K.  B,  were  equally  divided 
in  opinion  on  tbe  nice  and  difficnit  qnestion,  whether  the  owner  of  a  carriage  was 
li^le  for  an  injnry  to  tbe  horse  of  a  third  person,  by  the  negligent  driving  of  the  car- 
riage, when  the  owner  bad  hired  tbe  pair  of  horses  oF  s  stable-keeper  to  draw  it  for  a 
day,  and  the  owner  of  tbe  horses  had  provided  the  driver.  In  Quarman  ti.  Bnniett, 
6  M.  &  W.  t^^,  in  the  Exchequer,  1840,  the  same  question  arose,  and  it  was  decided 
that  the  owner  of  the  c«rris|;e  was  not  liable.  Hr.  BaroD  Parke  observed,  in  tbis 
case,  that  he  concurred  with  the  view  of  the  subject  taken  by  Lord  Teolerdeu  and 
Hr.  Justice  Littlcdale,  in  the  case  of  Laogher  c.  Pointer,  and  whici)  case,  as  Judge 
Stor;  observed,  in  bis  Treatise  on  Agency,  ^4536,  □.,  had  eshaaated  the  whole  teaming 
on  the  subject." 


'  On  the  subject  of  iijuriea  arising  from  negligence,  it  Ea  said,  in  Been  v.  Honsatonio  B. 
B.  Co.  19  Coon.  R.  566,  that  the  plainlilT  is  not  prevented  from  recovering,  unless  he  might, 
by  the  use  o!  ordinary  care,  have  avoided  the  aonseqnance*  of  the  defendant's  negligence. 
If  by  ordinary  care  he  might  bare  avoided  injury,  he  is  Ihe  anlhor  of  his  own  iiyury. 
See,  also,  Daviea  v.  Maun,  10  Mees.  &  Wels.  B.  G4S. 

*  TJie  difficulty  in  deciding  Ibii  class  of  cases  consists  in  determining  who  is  to  ba  re- 
garded as  the  viaiUr  of  tbe  wrongdoer;  whether  he  it  the  master  who  directs  the  work  to 
be  done,  or  he  who,  baring  engaged  to  do  the  work,  sends  his  own  servant  to  fulfil  tbe 
eogagamenL    In  the  language  of  Farke,  B.,  (Quannoa  v.  BameCt,)  "  that  person  is  un- 
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It  is  said  that  the  master  may  give  moderate  corporal  ooireo- 
tion  to  his  servant,  while  employed  in  his  service,  for  negligence 
or  misbehavior,  (a)     But  this  power  does  not  grow  out 
*  of  the  contract  of  hiring ;  and  Doctor  Taylor  [b)  jastly     *  261 
qnestions  its  lawfulness,  for  it  is  not  agreeable  to  the  ge- 


(a)  1  Blacki.  Cora.  436.    1  Hawk.  P.  C.  b.  i,  ch.  29,  sec.  S ;  b.  1,  cb.  60.  sec.  33. 

(b)  Slemenu  of  Civil  Imw,  p.  413.    The  right  ia  denied  io  Pennsjlrania.    Com- 
monwealtli  v.  Baird,  I  Ashmead's  Bep.  367. 


doubtedlf  liable,  irho  etands  in  the  ralotioo  of  muter  to  the  wrongdoer."  The  later 
earn  baTa  adhered  to  the  oplaion  of  Hr.  JtuCice  Littledik,  in  Lanj^faer  e.  Pointer,  and 
bold  that  he  ii  the  ruponiible  party  who  dlrscti  his  terront  to  ftalQl  his  engagement,  and 
not  he  who  only  engaffes  a  ptrtcm  txtrdmg  a  diitaict  caBing,  by  the  miscondoot  of  whose 
■errant  the  iDJnry  Is  eaosed.  Mllligaa  r.  Wedge,  13  Ad.  &  El.  T8T.  Bapton  v.  Cubltt, 
9  H.  &  W.  110.  Allen  e.  Hayward,  T  Ad.  &  El.  N.  S.  MO.  Kioh  v.  Basterflald.  I  Man. 
Q.  &  Scott,  aOL  ,  Reedla  e.  N.  W.  Bailwsy  Co.  (Eioheq'r)  18  Jurist  Bep.  «69,  184a.  8. 
C.  Law  Reporter,'  Apr.  ISBO,  p.  636.    Weyaot  o.  N.  T.  &  Harlem  R,  Co.  S  Duer,  S60. 

An  eiceptiOD  to  the  geoeTtd  mle  was  snggaated  in  aome  of  the  earlier  English  cases,  in 
TNpectto  hijnries  caused  by  the  nef^lgeat  maoagement  of  real  property;  and  it  was  de- 
clared that  the  owner  mnst  take  care  that  hi*  property  was  to  used  that  others  are  not 
injured,  whether  his  property  was  managed  by  his  own  lervants,  or  by  coatraofors,  or 
their  servants.  (Per  Littledala,  Justice,  in  Laugher  v.  Pointer,  citing  Bash  n.  Stelnman, 
j^TO.    Sly  I.  Edgley,  i  Esp.  B.  6.     Leslie  c.  Ponnds,  4  Tannk  B.  OiB.) 

But  this  distinotioD,  after  Itaving  beeo  qneadoned  in  Hilligan  e.  Wedge,  and  Allen  c 
Hayward,  has  been  eipressJy  OTemiled  In  the  case  of  Rsedls  o.  N.  W.  Railway  Co.  It 
was  there  held,  that  the  case  of  Bush  i.  Steinman  was  only  sttstaiuable.  If  at  aU,  on  the 
ground  of  numue. 

On  the  point  whether  the  owner  of  real  property  is  mpontible  for  iiyaries  occasioned 
by  others  not  standing  in  the  relation  of  servauti  to  him,  see  Rich  o.  Basteifield,  oipm. 
King  V.  Pedly,  1  Ad.  &  El.  823.  S.  C.  8  Nbt.  &.  M.  637.  King  ti.  Moore,  S  Ad.  &  EL  184. 
Barnes  •.  Ward,  Law  Joorual  Hep,  C.  P.  1B6,  July,  1860.  Fish  e.  Dodge,  4  Deuio,  811. 
MaTOr  of  N.  Y.  v.  Bailey,  2  Danio,  488,  per  Walworth,  Ch.  Overton  v.  Freeman,  8  Eng. 
L.  &  Eq.  47a. 

The  doctrine  of  Bosh  n.  Steinman,  Is  not  now  recognized  in  England.  Overton  B.  Free- 
man, a  Eng.  L.  &  Eq.  47e.  BiMdie  v.  S.  W.  B.  Co.  4  Exeh.  266.  Peachay  r.  Rowland, 
IS  £.  L.  &  Eq.  443.  It  hsa  been  r^ect«d  In  New  York,  Blake  e.  Ferrie,  1  S eld.  48;  and 
seeSlavenso.  Armstrong,  a  id.  486:  la  Maasachasetts,  Jilliard  o.  Richardson,  8  Gniy,34B, 
where  the  cotut  lerlsws  the  cases  and  examines  Che  authori^  of  Btuh  V.  Stelnman  itaelfi 
and  in  UicUgOD,  DeForrest  e.  Wright,  3  Hloh.  866.  It  is  mstaiaed  in  Wiswall  t.  Brinaon, 
ialred.564;  and  In  Stone  c  Cheshire  B.  Corp.  18  N.  B.  4ST. 

For  fhrtherillustratlan  of  the  question  who  is  the  responsible  master,  see  Spronl  v.  Hem- 
miogway,  14  Pick.  R.  1.  Stone  o.  Codman,  IS  Id.  337.  Boss  «.  The  Mayor  of  Madison,  1 
Smith's  (Ind.)  Bep.  98.  HcCleary  v.  Kent,  a  Daer,  27.  Sadler  «.  Henloek,  30  E.  L.  & 
Eq.  167.     Steel  v.  Southeastern  R.  Co.  83  Id.  866.     Scott  o.  Mayor,  &c.  8S  id.  477. 

An  owner  of  land  made  an  eioavatlon  therein,  within  two  (est  of  a  public  street,  and 
used  no  precaution  agunst  the  danger  of  falling  Into  It.  A  person  in  the  night-time  fell 
Into  the  excavation,  and  was  li^'uied,  and  it  was  held  that  the  owner  was  not  liable. 
Howland  v.  Vincent,  10  Uet.  B.  871. 

This  ease  can  hardly  he  reooneited  wiHi  the  case  of  Bamei  v.  Ward,  cited  mpro. 
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nius  and  epirit  of  the  contract  And  witbont  alinding  to  sea- 
men in  the  merchants*  Bervice,  it  may  safely  be  confined  to  ap- 
prentices and  menial  servants  while  under  age,  for  then  the 
master  ia  to  be  considered  as  standing  in  loco  parentis.  It  is 
likewise  understood  that  a  servant  may  justify  a  battery  in  the 
necessary  defence  of  his  master.  The  books  do  not  admit  of  a 
doabt  on  this  point ;  bat  it  is  qnestioned  whether  the  master 
can  in  like  manner  justify  a  battery  in  defence  of  his  servant. 
In  the  case  of  Leward  v.  Basely,  (a)  it  was  adjudged  that  be 
could  not,  becanae  he  had  hia  remedy  for  his  part  of  the  injury 
by  the  action  per  quod  servitium  amisit.  It  is,  however,  hesitat- 
ingly admitted  in  Hawkins,  and  explicitly  by  other  autborities, 
that  he  may;  and  the  weight  of  argument  is  on  that  side. (6)- 
In  England  there  seems  to  be  a  distinction  between  menial  and 
some  other  servants,  but  I  know  of  no  legal  distinction  between 
menial,  or  domestic  and  other  hired  servants ;  and  the  better 
opinion  is,  that  the  master  is  not  bound  to  provide  even  a  me- 
nial servant  with  medical  attendance  and  medicines  during 
sickness."  (c) 

ni.  Of  apprentices. 

Another  class  of  servants  are  apprentices,  who  are  bound  to 
service  for  a  term  of  years,  to  learn  some  art  or  trade.  The 
temptations  to  imposition  and  abuse  to  which  this  contract  Is 
liable,  have  rendered  legislative  regulations  particularly  neces- 
sary.* 
'269         'It  is  declared,  by  the  statute  law  of  New  York,  (rf) 


(a)  1  Lord  Bbjm.  62.    1  Salk.  Rep.  407. 

(b)  2  Roll.  Abr.  &4S.  J).  I  Bkcka.  Com.  429.  H^wk.  P.  C-  b.  1,  di.  60,  sec.  23, 
U.  ResTe'a  Domestic  Relations,  p.  378.  In  LoaisianK,  it  is  tzpreulj  declared  bj 
law,  that  a  master  ma;  jnsiiff  an  assault  in  defence  of  his  servant,  as  well  as  a  ser- 
vHQt  in  defence  of  his  master.  The  rig-bt  ia  made  to  rest,  in  the  one  case,  upon  inter- 
eat,  and  in  the  other  upon  dn^.     Civil  Code  of  Louisiana,  art.  169. 

(c)  Sellen  u.  NonnBo,  4  Carr.  ft  Payne's  N.  P.  Bep.  80. 
id)  N.  Y.  Revised  SCatntes,  vol.  ii.  p.  154,  see.  1,  S,  4. 


)  Bj  a  recent  set  in  Maine,  ID  hours'  labor,  in  the  absence  of  any  speoial  ngreement,  Is 
made  a  legal  day's  work;  bntdia  aol  does  not  extend  to  monthly  labor,  or  to  agrlcultoral 
employments.  Acts  of  Maine,  184R,  oh.  B3.  There  Is  a  similar  prarlilon  in  N.  Hampihiie. 
Uws  of  N.  H.  1S17,  ch.  18B. 
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(and  which  may  be  taken  for  a  sample,  in  all  essential  re- 
spects, of  the  general  law  in  the  several  states  on  the  sub- 
ject,) (a)  that  infants,  if  males,  nnder  twenty-oae,  and  if  un- 
married females,  under  eighteen  years  of  age,  may  be  bound  by 
indenture  of  their  own  free  will,  and  by  their  own  act,  with  the 
consent  of  their  father,  or  mother,  or  guardian,  or  testamentary 
executors ;  or  by  the  overseers  of  the  poor,  or  two  justices,  or  a 
judge,  as  tbe  case  may  be,  to  a  term  of  service,,  as  clerk,  appren- 
tice, or  servant,  in  any  profession,  trade,  or  employment,  until 
the  age  of  twenty-one  years  if  a  male,  or  unfil  eighteen  years  of 
age  if  a  female,  or  for  a  shorter  time.  In  all  indentures,  by  the 
officers  of  the  city  or  town,  binding  poor  children  as  apprentices 
or  servants,  a  covenant  must  be  inserted  to  teach  the  apprentice 
to  read  and  write,  and  if  a  male,  the  general  roles  of  arithmetic; 
and  the  overseers  of  the  poor  are  constituted  the  guardians  of 
every  snch  indented  servant  {by    The  age  of  the  infant  must 


(a)  Statnle  of  HliDOis,  of  1st  of  Jnne,  1827  ;  of  Indiuia,  of  Feb.  IG,  1618,  (hough 
jt  would  seeiD,  by  the  wordi  of  the  laat  act,  tb&t  the  inftmt  might  bind  bimEelf  bd  ap- 
prentice of  his  own  free  wiU,  witboat  ao;  othec  consent.  Elmer's  New  Jtnej  Digest, 
12,410.  K.  S.  N.J.  1847,  p.  370.  Pnnlon'a  Penn.  Dig.  58.  Tir^gia  Revised  Cods, 
edit.  1814,  vol  i.  p.  240.  Stfttat«g  of  Ohio,  Chase's  edit,  vol,  iii.  1ST6.  Haseochti- 
maa  Revised  Statutes,  IBSG.  Revised  Code  of  Mississippi,  edit.  I8SS,  p.  393.  Re. 
vised  Sutntei  of  Missouri,  1839,  p.  66.  Revised  Statutes  of  Vennont,  183E>,  p.  344. 
Dorset's  Statatory  Teslaiueiitaiy  Law  of  Maryland,  1838,  p.  30.  Some  of  the  stav 
Qtos  arc  much  more  provisional  than  others,  and  thej  generally  require  the  apprentioe 
lo  be  taught  to  read,  write,  and  cipher.  In  some  br  the  states  there  seems  to  be  no 
provision,  except  for  binding  ODt  poor  children  and  orpbaas.  In  Virginia,  orphan 
hbjB,  bound  opprendces,  are  to  be  taught  common  arithmetic;  but  by  tbe  act  of 
1804,  ch.  GO,  black  or  mulatto  orphans  were  not  to  be  tanght  reading,  writing,  or 
arithmetic. 

(6)  This  clause,  relative  to  initnietion,  was  first  directed  in  New  York,  by  the  stat- 
ute of  1788,  to  be  inserted  in  tbe  indenture,  and  it  was  not  tvqaired  by  the  English 
■tatuies.  In  Conneclicnc,  the  officers  or  proprietors  of  factories,  and  all  manufactur- 
ing establishments,  ate  required  to  have  all  the  children  employed  therein,  whether 
bound  by  indeutnre  or  otberwite,  tanglit  to  read  and  write,  and  cipher,  and  made  Eo 
attend  pubUe  worship,  and  to  tAke  due  care  of  their  morals;  and  they  are  made  sub- 
ject to  the  visitation  of  the  dril  aalhorities  in  these  respects,  and  are  liable  to  fine,  and 
to  have  the  apprentices  discharged,  if  found  in  default.  Statutes  of  ConnecUcnt,  1838, 
p.  415. 

1  Ithasbeendeclared  that  onapprentiaeiMpDanDotbecrealad  except  by  writin);.  Pe- 
ters V.  Lord,  18  Conn.  B.  SII7.  As  to  the  effect  of  tbe  father's  contract  In  the  hidenturea, 
tee  Van  Dom  v.  Toung,  18  Barb.  B.  286. 

The  iudentnies  wIU  not  be  rendered  invalid  by  a  failure  to  specif  tbe  trade,  employ- 
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be  inserted  in  the  indenture,  and  the  consent  of  the  father  or 
gnardian  most  be  aignified  by  a  certificate  at  the  end  of,  or  in- 
dorsed upon,  the  indenture,  (a)  For  refusal  to  serve  and  work, 
infants  are  liable  to  be  imprisoned  in  jaiL  until  they  shall  be  will- 
ing to  serve  as  such  apprentices  oi  servants ;  and  also  tq  serve 
double  the  time  they  had  wrongfully  withdrawn  themselves  from 
service ;  provided  the  same  does  not  extend  beyond  three  years 
next  after  the  eod  of  the  original  term  of  service.  They  are 
also  liable  to  be  imprisoned  in  some  house  of  correction,  not  ex- 
ceeding a  month,  for  ill-behavior  or  any  misdemeanor,  (b)  lu- 
fants  coming  from  beyond  sea  may  bind  tbemselves  to  service 
until  the  age  of  twenty-one,  and  even  beyond  it,  provided  it  be 
to  raise  money  for  the  payment  of  th&ir  passage,  and  the  term 
of  such  service  does  not  exceed  one  year,  (c)    Grievances  of  the 

apprentice  or  servant,  arising  from  ill-usage  on  the  part 
*  263    of  *  the  master,  or  grievances  of  the  master  arising  &om 

a  bad  apprentice,  are  to  be  redressed  in  the  general  ses- 
sions of  the  peace,  ot  by  any  two  justices  of  the  peace,  who  have 
power  to  annul  the  contract,  and  discharge  the  apprentice,  ca 
imprison  him,  if  he  should  be  in  the  wrong,  (d)  It  is  farther 
specially  and  justly  provided,  that  no  person  shall  take  ftom  any 
journeyman  or  apprentice  any  contiact  or  agreement,  that  after 
his  term  of  service  expired  he  shall  not  set  up  his  trade,  profes- 
sion, or  employment  in  any  particalar  place  ;  nor  shall  any 
money  or  other  thing  be  exacted  from  any  journeyman  or  ap- 
.  prentice,  in  restraint  of  the  place  of  exercising  his  trade,  (e) 

The  statute  of  New  York  (of  which  I  have  given  the  matef- 
rial  provisions)  contains  the  substance  of  the  Bnglish  statute 
law  on  the  subject,  and  the  English  decisions  are  mostly  appli- 
cable. The  infant  himself  must  be  a  party  to  the  indenture, 
except  in  the  special  case  of  an  apprentice  who  is  chargeable  as 


(a)  New  Toil  Berised  Staniet,  vol.  ii.  pp.  l&l,  15S,  mc.  a,  8,  10;  p.  198,  hc.  ST. 

(b)  Ibid.  pp.  198,  199,  e«c.  38,  29,  30,  81. 

(«)  K.  T.  KeTited  Sutate^  vol.  ii.  p.  156,  sec  la. 
(d)  Ibid.  p.  159,  sec  3S. 
if)  Ibid.  p.  160,  see.  39, 40. 

ment  or  pto&uioa  in  which  the  infiuit  la  to  be  lutimatad,    Fowtor  *.  UollMibeck, »  Batb. 
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a  pauper.  The  father  has  no  anthority  under  the  statute  (and 
the  latter  cases  say  he  has  no  authority  even  at  common  law) 
to  bind  his  infant  son  an  apprentice,  without  his  assent ;  and  the 
infant  cannot  be  bound  by  an  act  merely  in  pais,  and  if  he  be 
not  e  party  to  the  deed,  he  is  not  bound,  (a)  It  is  a  settled  prin- 
ciple of  the  English  and  American  law,  that  the  relation  of 
master  and  apprentice  cannot  be  created,  and  the  corresponding 
rights  and  duties  of  the  parent  transferred  to  a  master,  except  by 
deed,  (by  The  English  statute  law  as  to  binding  out 
minors  as  apprentices,  to  learn  some  nsefol  aft,  trade,  *or  *  364 
calling,  has  probably  been  very  generally  adopted  in  this 
country,  with  some  local  variations,  and  with  the  settled  limita- 
tion that  both  parent  or  guardian  and  infant  (except  the  case  of 
paupers)  must  signify  their  assent  by  being  parties  to  the 
deed,  (c)  The  general  rule  is,  that  male  infants  may  be  bound 
till  their  arrival  at  the  age  of   twenty-one,  but  females  only 


(a)  The  King  e.  Inh&bituiti  of  CromfoTd,  8  East's  Rep.  25.  The  King  a.  lababit- 
aata  of  Ameabj',  3  Bamew.  &,  Aid.  534.    In  Ibe  mslter  of  M'Dowlee,  8  Jobns.  Bep. 

328.  Slrinefield  e.  Heiskell,  a  Tcrger'a  Tenn.  Bep.  546.  Pierce  v.  Mcssenburgh,  4 
Leigh's  Rep.  493.  Hamey  v.  Owen,  4  Blackf,  Ind.  Rep.  337.  Bolch  v.  Smiih,  IS 
N.  H.  R«p.  438.  In  MarylaDii,  ibe  fatber  appenn  to  have  the  discretiDn  Co  bind  onl 
bis  diild  as  an  apprentice,  on  reasonable  terms,  wilbont  an;  consent  on  tbe  part  of  tiia 
child.    Dorsey's  Statutory  Testamentary  Lair  of  Maryland,  1P38,  p.  30, 

(6)  Castor  v.  Aides,  1  Ralk.  Rep.  S8.  King  v.  Inhabitants  of  Bov,  4  Manle  & 
SeViT.  383.  Squire  u.  Whipple,  1  Vermont  Rep.  69.  Commonwealth  v.  Wilbanks, 
10  Serg,  &  Bawle,  416.     Tbe  atatnte  of  5  Eliz.  required  the  binding  to  be  by  inden- 

(c)  Statutes  of  Connecticut,  1838,  p.  413.  In  Korth  Caroline,  ander  tbe  acts  of 
1762, 1796,  and  1800,  and  revised  and  amended  in  Revised  Statutes  of  N.  C.  183T, 
vol.  i.  the  county  court  may  bind  ont  poor  orphan  children  and  illegitimate  children 
nutil  21  years  of  age  in  males,  and  18  in  females,  as  apprentices,  and  (he  master  is  to 
teach  them  to  read  and  write,  and,  at  the  expiration  of  tbe  apprenticeship,  to  make 
Ihem  an  allowance.  Tbe  binding  must  be  by  indenlnre ;  and  the  statute  had  in  view 
the  English  regulations  in  tbe  aiatnies  of  5  &  43  Eliz.  Thon^  all  tbe  regnlationg  be 
not  precisely  followed,  the  deed  is  only  voidable  by  tbe  parties.  This  is  the  general 
mle.  FeiersdorCf's  Abr.  tit.  Apprentice,  ell.  3,  B. ;  13  Johns.  Rep.  245 ;  nor  does  a 
mere  abandonment  of  service  by  the  apprentice  avoid  it.  Down  v.  Davie,  4  Dsv. 
Bep.  64.  This  is  also  the  English  rule.  6  Mod.  Rep.  69.  6  Term  Rep.  652.  16 
East's  Rep.  13, 97.    3  Maule  &  Selw.  189. 


1  Ttaoagb  tbe  indentures  be  void  for  informality,  yet  If  the  parUes  have  lived  together 
at  DUialeT  and  servant,  neither  party  can  have  a  claim  against  the  other  bey<md  the  oondi- 
tioQ  of  the  Indentures.    Maltby  e.  Harwood,  12  Barb.  B.  ITS. 

vol..  II.  26 
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till  their  arrival  at  the  age  of  eighteen,  (o)  In  Pennsylvania, 
though  infants  may  be  bound  to  apprenticeship  ooder  the  usual 
checks,  (ft)  yet  it  has  been  held  (c)  that  an  infant  could  not  be 
bound  by  his  father  or  gaardian,  as  a  servant  to  another ;  while 
in  Maaaachaaetts  their  statute  law  concerning  apprentices  does 
not  make  void  all  contracts  binding  the  minor  to  service  that  are 
not  made  in  conformity  to  the  statute.  It  has  been  held  (d)  that 
the  father  may,  at  common  law,  bind  his  infant  son  to  service, 
and  the  contract  will  be  good,  independent  of  the  statute.  The 
doctrine  is  contrary  to  the  English  law,  and  to  the  constraction 
of  the  statute  of  New  York,  and  to  the  mle  in  Pennsylvania ; 
and  it  has  been  qaestioned,  in  the  case  of  the  Vntled  States  v. 
Bainbrid^e.  (e)  In  was  decided  in  that  last  case  that  the  father 
could  not  bind  hie  infant  son,  without  his  consent,  to  military 
'  service,  and  that  where  his  enlistment  has  been  held  valid,  it 
was  by  force  of  the  statute  authority  of  the  United  States.  In 
Louisiana,  a  minor  may  be  bound  to  serve  as  an  apprentice  to 
learn  some  art  or  trade,  with  the  consent  of  the  parent,  or  tutor, 
OF  pariah  judge ;  and  the  time  expires  at  the  age  of  eighteen  in 
males,  and  fifteen  in  females.  The  contract  is  made  before  a 
notary,  and  read  to,  and  signed  by  the  parties.  (/)    The  master 


(a)  4  Groenleaf's  Rep.  39,41).  Revised  Laws  of  Illmois,  edit.  1333,  p.  68.  This  i« 
the  mic  in  Ohio,  ard  the  iodentDre  of  BerTiee  is  to  be  execDied  by  the  father,  or  in  cue 
of  liis  death  or  incapacity,  by  the  mother,  or  by  gnardiana  appointed  for  infanta  under 
13  or  14,  or  by  tbe  trustees  of  tlie  town,  as  the  case  may  b«  ;  and  it  does  not  aeem  to 
require  that  the  infant  shonld  join  the  execnlioo  of  tbe  indcntore.  Statutes  of  Ohio, 
18S4.  In  Connccticnt,  the  etalato  teqaires  that  the  minor's  assent  shonld  bo  exprc&sed 
in  the  indentnre,  bj  subscribing  the  same,  when  boand  by  tbe  parent  or  guardian,  m 
an  appi«ntice,  to  learn  some  trade  or  profession.  Malea  may  be  bound  till  21,  and 
females  till  18.  Revised  Statutes  of  Connecticut,  1B2I.  If  the  guardian,  in  Ohio, 
binds  out  (he  infant  until  18  or  21,  the  court  of  common  pleas, must  approve  of  the 
terms.  Chase's  Statnles  of  Ohio,  vol.  ii.  p.  1318.  Under  the  Eaglish  alalute  of  S 
Elii,,  an  indenture  of  apprenticeship,  for  a  less  period  than  seree  yean,  is  voidable 
U  the  electioD  of  the  parties,  and  not  otherwise.  Rex  v.  Inhabitants  of  St.  Nicholas, 
Bnrr.  Sea  Cas.  91.    Gray  v.  Cookson,  16  East's  Hep.  13. 

lb)  Commonwealth  v.  Vanlear,  1  Scrg.  &.  Rawlc,  24B.  Commonwealth  v.  Moore, 
1  Aahmead'a  Rep.  123.     Guthrie  ii.  Mnrphy,  4  Watts,  80.     Purdon's  Dig.  B8,  60. 

(c)  Respublica  v.  Eeppcle,  2  Dall.  Rep.  1ST.  But  see  mnlra,  I  S.  &  R.  252.  I 
Browne,  S7S. 

{d)  Day  V.  Everett,  7  Maes.  Rep,  143. 

\t]  1  Mason's  Rep.  71. 

(/)  Civil  Code  of  LonlBiana,  art  1M-1S7. 
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may  coirect  his  apprentice,  with  moderation,  for  negligence  or 
misbeh&Tior.  (a)  "Whether  an  indented  apprentice  can 
be  assigned  by  one  master  to  another,  ia  a  'question  *365 
which  does  not  seem  to  bare  been  definitely  setUed.  (by 
It  was  conclnded,  in  the  case  of  Nickerson  v.  Howard,  (c)  that 
snch  an  asaignment  might  be  good,  by  way  of  covenant  between 
the  masters,  though  not  as  an  assignment  to  pass  an  interest  in 
the  apprentice.  Aa  was  observed  by  Lord  Mansfield,  (d)  though 
an  apprentice  be  not  strictly  assignable  nor  transmissible,  yet  if 
be  continue  with  his  new  master,  with  the  consent  of  all  parties, 
and  bis  own,  it  is  a  continuation  of  the  apprenticeship.  The 
master  is  entitled  to  the  wages  and  irait  of  the  personal  labor  of 


(a)  niid.     Commoiiwealth  v.  Boirj,  1  A<biii«Rd'e  Fean,  Rep.  S6T,  8.  F. 

{b)  Tho  better  domrine  is,  chat  an  apprentice  cannot,  without  bU  consent,  be  trans- 
ferred or  asftigned  b;  his  master.  Ilalej  u.  Taylor,  3  Dana's  Ken.  Bep.  22i.  Bat  in 
FenngjIraniFi,  bj  statute,  executors  and  ad  minis  trnlon,  and  even  tbe  master,  may, 
under  certain  circumstances,  ossi^  over  the  apprentice.  PnrdoD's  Dig.  60.  The 
New  York  atatuto  allows  the  contract  made  by  an  infant  coming  from  a  foreign  coun- 
try, and  binding  himself  to  service,  to  be  assigned  to  the  master,  under  cendn  cbecks  j 
and  generally,  the  contracts  for  service  s«  clerk,  apprentice  or  otherwise,  may  be 
assigned  upon  the  death  of  tho  master,  by  his  BiecuhDrB  or  admin iBtratore,  with  the 
'  usent  of  tbe  apprentice,  and  without  it,  nnder  the  orders  of  the  gencrsl  sessions  of 
the  peace.  N.  Y.  Revised  Statutes.  toI.  ii.  p.  156,  sec.  U,  p.  160,  sec.  41,  42.  Tha 
Haasachusetcs  Revised  Statnlei  of  1836,  (and  which  appear  to  me  to  be  an  excellent 
sample  of  clear,  brief,  temperate,  and  judicious  cod ili cation,)  declare  that  minors  may 
be  bound  as  apprentices  or  aervanta,  females  until  18,  or  rosxriage,  and  mates  until 
21 ,  by  the  father ;  or  if  he  be  dead  or  incompetonl,  by  the  mother  or  lawful  guardian, 
and  if  illegitimate,  by  the  mother.  If  they  have  no  competent  parent  or  guardian, 
they  may  bind  themselves,  with  the  approbation  of  the  selectmen  of  tbe  town.  Mt- 
nois  above  14  are  to  testify  their  assent  by  signing  the  indenture.*  The  overseers  of 
the  i^or  may  bind  the  children  of  panpers.  The  court  may  discharge  the  apprentice 
fkim  his  service,  or  the  master  fnjm  his  contract,  for  good  caase.  The  death  of  the 
master  discharges  the  apprenticeship,  and  the  right  of  the  father  to  assign  or  contract 
for  the  services  of  his  childien  duriag  their  minority  is  saved. 

ic)  19  Johtis,  Rep.  113.  Bee,  also,  Gsister  v.  Ecclea,  1  Lord  Baym.  683.  In  the 
case  of  the  Commonwealth  v.  Vanlear,  1  Serg.  &  Rawle,  248,  tbe  assent  of  both  father 
and  apprentice  wss  held  to  be  requisite  nnder  the  statote  law  of  Pennsylvania,  to  a 
valid  asEignmeat  of  the  articles  of  apprenticeship. 

(d)  The  King  v.  The  Inhabitants  of  Stodcland,  Doug.  Rep.  TO. 

t  The  trpst  repoMd  in  the  master  Is  a  peraonal  trust,  which  cannot  be  assigned.  Tuck- 
er n.  Mattee,  18  Ala.  99.     Fntntt  v.  Vann,  S  Ired.  40S. 

*  The  mere  slgoatnre  Is  not  enough.  The  minor's  consent  most  also  be  distinctly  ex- 
pressed in  the  indentures.    Harper  v.  Gilbert,  £  Cosh.  41T. 
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the  apprentice,  while  the  lelationship  contiDnes  and  the  appren- 
tice is  in  hie  service ;  and  there  are  cases  which  give  the  master 
a  right  to  the  wages  or  earnings  of  the  apjnrentice  while  in  an- 
other's service,  and  with  or  without  his  master's  license,  and  even 
though  the  trade  or  service  be  diiferent  from  that  to  which  the 
apprentice  is  bound,  (a)  But  Lord  Hardwicke  declared,  in  the 
case  before  him,  that  if  the  master  had  not  done  his  duty  with 
the  apprentice,  and  had  been  the  TtnjnatJfiable  cause  of  hie 
pursuing  a  different  course  of  life,  he  would  grant  relief 
'  366  in  *  equity  against  the  master's  legal  claim  to  his  earn- 
ings.' Upon  the  death  of  the  master,  the  apprenticeship 
is  essentially  dissolved,  for  the  end  and  design  of  it,  as  a  per- 
sonal trust,  cease ;  but  the  assets  in  the  hands  of  the  represen- 
tatives of  the  master  are  chargeable  with  the  neeessaiy  madn- 
tenanoe  of  the  infant  apprentice.  (6)^ 


(a)  Hill  f.  Allsn,  1  Vt»ej,  83.  Barber  v.  Dennii,  6  Mod.  B«p.  69.  Ijghtt;^  "■_ 
Clonetan,  1  Ttuint.  Rep.  113.  Harg.  Co.  Litt.  IIT,  note  a.  If  an  apprentice  rons 
Bwaj,  and  enters  into  aaolber's  service,  bis  gains  belong  lo  the  caaster  from  whom  be 
deserted,  though  prize  mouej  earned  in  a  ship  of  war  forms,  in  England,  an  exception. 
Caisnn  t^.  Watts,  3  Doug.  Rep.  350.  The  master  of  an  apprentice  is  bound  to  pa; 
for  medical  attendance  on  the  apprentice,  from  ibe  natare  of  the  relation  between 
them.  It  is  not  so  in  the  case  of  hired  serrants,  and  aten  the  fiither  is  oa\j  bonod 
when  the  services  have  been  rendered  at  his  instance.  Easlcj  v.  Creddock,  4  Ran- 
dolph's Rep.  433.  B7  the  English  cases,  the  batter  opinion  \roaId  eettm  to  be,  that  the 
master  is  not  liable  for  medical  aasislance  to  bis  hired  servants.  Newby  v.  Wiltshire, 
4  Dong.  Hep.  284.  WennaU  u.  Adnay,  3  Bos.  4  Foil.  B4T.  Cbntm,  Lord  Eenyon, 
in  Scannan  e.  Caatell,  1  Esp.  N.  P.  Ces.  STO. 

{b)  The  King  v.  Peck,  1  Salk.  Rep.  66.     Baxter  tr.  Burfield,  Str.  Bep.  1266.    It 


403. 

A  master  taking  an  apprentice  in  any  particular  art  or  trade,  has  no  right  to  employ  his 
apprentlee  in  meoial  services  nnoonaected  with  the  trade.  Commonwealtli  e.  Benip«rlj, 
(Penn.)  Lav  Reporter,  vol.  xii.  Jnly,  1840,  p.  13B. 

3  In  the  legislation  of  England  and  of  the  statei  of  the  American  Union,  baniane  efforts 
have  been  made  to  protect  children  from  laborious  toil  unsuitable  to  their  yean. 

In  GoDnecticnt,  no  child  under  ten  years  of  age  shall  be  employed  in  any  manafsctar- 
log  or  mechanical  establishment ;  aud  no  minor  under  the  age  of  eighteen  shall  be  em- 
ployed in  any  snch  eBtabllshment  more  than  twelve  boors  in  any  one  day,  or  more  than 
sixty  nine  hours  In  any  one  week.    (Laws  Conn.  1868,  c.  SS.)  , 

Tbeie  is  a  similar  law  in  Pennsylvania.  Act  of  Pean.  1849,  No.  41S.  There  is  alio  a 
uinilar  provision  in  Maine,  oh.  83, 1849.     And  also  in  N.  Uamp.  di.  488,  184T.     By  an 

English  statute,  (10  &  11  VleL  ch.  as,)  the  bonn  of  labor  of  yotmg  persons  and  Csmale* 
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has  been  held,  in  Versailles  v.  Eatl,  S  Louis.  Rep.  S81,  that  the  contract  of  appren- 
ticeship was  personal,  and  not  susceptible  of  aliena^on  wilhont  the  consent  of  all 
pnnies  concerned,  and  consequently,  that  it  ceased  on  the  insotvencj,  as  well  as  death 
of  the  maaier,  inasniuch  as  bis  character  and  disposition  entered  into  the  considera- 
tion of  the  contract. 

This  relation  of  master  and  appren^ce  was,  ia  its  original  spirit  and  policy,  an  ino- 
rnate and  interesting  coDneclJon,  calculated  to  give  tlie  appreotice  a  thorough  trade 
educaiioit,  and  to  advance  the  mechanic  arts  in  skili,  neatness,  and  ndelitj  of  workman- 
ship, as  well  as  in  the  facititj  and  nlilicy  of  tfaoir  application.  The  relationship,  if 
da.\y  cnliirated  under  a  jost  sense  of  the  responsibility  attached  to  it,  and  with  the 
moral  teachings  which  belong  to  it,  wilL  produce  parental  c&re,  vigilance,  and  kindneaa 
on  the  part  of  (he  master,  and  a  steady,  diligent,  faithful,  and  reverential  dispositioD 
and  conduct  on  the  part  of  tho  apprentice. 

In  ta^ii^  leave  of  the  extensire  subject  of  the  domtttic  niatioia,  I  caonot  refrain 
from  acknowledging  the  assistance  I  have  received  from  the  work  of  the  late  Chief 
Justice  Rcere,  on  that  title.  That  excellent  lawyer  and  venerable  man  has  discussed 
every  branch  of  the  subject  in  a  copious  manner;  and  though  there  is  some  want  of 
precision  and  accuracy  in  hi«  reference  to  aulbority,  and  sometimeB  in  bis  deductions, 
yet  he  everywhere  displays  the  vigor,  freedom,  and  acntaoess  of  a  sound  and  liberal 


were  restricted,  after  the  flrst  of  May,  1848,  to  lea  hourt  in  any  ortt  dag,  and  to  _fifls  lumri 
in  any  one  vut.  This  law,  though  opposed  in  England  on  grounds  of  political  economy, 
will  be  regarded  by  the  humane  as  reflecting  honor  npon  Lord  Ashley,  to  whoee  energetic 
eJtertiorfl  it  ia  to  be  mainly  attributed. 

By  the  laws  of  Now  Jersey,  of  1861,  p.  331,  no  minor  under  ten  years  of  age  is  permit- 
ted to  work  in  auy  factory;  and  no  minor  whatever  can  berequirod  to  work  more  than  ten 
hours  a  day. 
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LECTURE   XXXIIL 

OF  CORPORATIONS. 

A  Corporation  is  a  francbise  possessed  by  one  oi  more  indi- 
viduals, who  subsist  as  a  body  politic,  under  a  special  denomi- 
nation, and  are  vested,  by  the  policy  of  the  law,  with  the 
capacity  of  perpetual  succession,  and  of  acting  in  several 
respects,  however  namerous  the  association  may  be,  as  a  single 
individual. 

The  object  of  the  institution  is  to  enable  the  members  to  act 
by  one  united  will,  and  to  continue  their  joint  powers  and  prop- 
erty in  the  same  body,  undisturbed  by  the  change  of  members, 
and  without  the  necessity  of  perpetual  conveyances,  as  the 
rights  of  members  pass  from  one  individual  to  another.  All 
the  individuals  composing  a  corporation,  and  their  successors, 
are  considered  in  law  as  but  one  person,  capable,  under  an  arti- 
ficial form,  of  taking  and  conveying  property,  contracting  debts 
and  duties,  and  of  enjoying  a  variety  of  civil  and  political  rig;htst 
One  of  the  peculiar  properties  of  a  corporation  is  the  power  of 
perpetual  succession  ;  for,  in  judgment  of  law,  it  is  capaUe  of 
indefinite  duration.  The  rights  and  privileges  of  the  corpora- 
tion do  not  determine,  or  vary,  upon  the  death  or  change  of  any 
of  the  individual  members.  They  continue  as  long  as  the  cor- 
poration endures. 

It  is  sometimes  said  that  a  corporation  ia  an  immortal  as 
well  as  an  invisible  and  intangible  being.  But  the  immortality 
of  a  corporation  means  only  its  capacity  to  take  in  perpetual 
succession  so  long  as  the  corporation  exists.  It  is  so  far  from 
being  immortal,  that  it  is  well  known  that  most  of  the  private 
corporations  recently  created  by  statute  are  limited  in  duration 
to  a  few  years.  There  are  many  corporate  bodies  that  are  with- 
out limitation,  and  consequently,  capable  of  continuing  so  ^ng 
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as   a   succession   of    individual   members   of   the   corporation 
remains  and  can  be  kept  up. 

It  was  chiefly  for  the  purpose  of  clothing  bodies  of  men  in 
succession  with  the  qualities  and  capacities  of  one  single,  arti- 
ficial, and  fictitious  being,  that  corporations  were  originally 
invented,  and,  for  the  same  convenient  purpose,  they  have  been 
brought  largely  into  use.  By  means  of  the  corporation,  many 
individuals  are  capable  of  acting  in  perpetual  succession  like 
one  single  individual,  without  incurring  any  personal  hazard  or 
responsibility,  or  exposing  any  other  property  than  what  belongs 
to  the  corporation  in  its  legal  capadty. 

1.  Of  the  hisU^  of  corporations. 

Corporations,  pnvat«  Ets  well  as  public  or  municipal,  were 
well  known  to  the  Roman  law,  and  they  existed  firom  the  ear- 
liest periods  of  the  Roman  republic,  (a)  It  would  appear,  from 
a  passage  in  the  Pandects,  (b)  that  the  provisions  on  this  sub- 
ject were  copied  from  the  laws  of  Solon,  who  permitted  private 
companies  to  institute  themselves  at  pleasure,  provided  they 
did  nothing  contrary  to  the  public  law.  But  the  Romans  were 
not  so  indulgent  as  the  Greeks.     They  were  very  jealous  of 


(a)  Thej  were  known  to  the  TweWe  Tables,  for  that  early  code  allowed  private 
companiea  to  make  their  own  by-laws,  provided  thej  were  not  iucoDEistent  with  the 
public  law.      Vide  mpra,  io\.  i,  p.  524,  Table  Slh. 

[b]  Dig.  47,  23,  4.  See,  alio,  3  St.  John  on  the  Hanncrg  o(  Andent  Qreece,  TS, 
77.  The  free  staiea  of  Greece,  Bubaequently  to  the  period  of  iho  heroic  age,  were 
merely  citieg  with  their  diacricia,  and  with  interaal  conBlitntionB  of  their  own,  and 
possessing  the  exclnsiye  management  of  their  own  concerns.  The  confederation  of 
cities  was  ior  mutual  defence.  Ueereu  on  the  Political  History  of  Ancient  Greece, 
edit.  Oxford,  1S34.  The  people  of  Attica,  under  the  division  of  tribes,  were  in  a  de- 
gree distinct  aad  independent  corporations.  They  had  each  their  respective  heads 
or  presidents,  and  enjoyed  the  right  of  deliberating  and  deciding  in  common  upon 
matten  connected  with  their  own  interests,  and  of  fi«mEng  any  rules  and  regnlaeions 
for  themselves,  provided  they  were  not  at  variance  with  the  laws  of  the  whole  state. 
See  Sdioroan's  DissertBtion  on  the  Assemblies  of  the  Athenians,  p.  346,  where  he 
relbra  to  Gaius  De  CoUegiis,  lib.  4,  D.  The  Demi  were  subdivisions  of  ihe  tribes, 
and  they  had  each  their  respective  magislratos,  their  own  indepeodent  property, 
tbeir  common  treasury,  and  general  meetings  or  assemblies  for  deliberation  and  de- 
cJsioD  OD  their  own  affaire.  It  was  necessary  for  every  ciuzen  of  Attica,  whether  gen- 
nine  or  adopted,  to  belong  to  some  one  Demos,  and  to  have  his  name  enrolled  in  its 
register.  Id.  353, 356.  These  dvil  and  political  institutions  bear  some  analogy  to 
the  counties,  dties,  and  towns  in  our  American  statet. 
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Buch  combinations  of  individiials,  and  they  restrained  those  that 
were  not  specially  authorized ;  and  every  corporation  was  illicit 
that  was  not  ordained  by  a  decree  of  the  senate  or  of  the  empe- 
ror, (a)  Collegia  lieita,  in  the  Roman  law,  were  like  onr  incor- 
porated companies,  societies  of  men  nnited  for  eome  useful 
business  or  purpose,  with  power  to  act  like  a  single  individual ; 

and  if  they  abused  their  right,  or  assembled  for  any  other 
*269     purpose  than  that  expressed  in  their  charter,  *tbey  were 

deemed  ilHcita,  and  many  laws,  £rom  the  time  of  the 
tweke  tables  down  to  the  times  of  the  emperors,  were  passed 
against  all  illicit  or  unauthorized  companies,  (b)  In  the  age  of 
Augustus,  aa  we  are  informed  by  Suetonius,  (c)  certain  corpora- 
tions had  become  nurseries  of  faction  and  disorder,  and  that 
emperor  interposed,  as  Julius  Ceesar  had  done  before  him,  (</) 
and  dissolved  all  but  the  ancient  and  legal  corporations — cuncta 
eoUegia,  preeter  aaitiqaitus  constituta  distraxU.  We  find,  also,  in 
the  younger  Pliny,  (e)  a  singular  instance  of  extreme  jealousy 
indulged  by  the  Roman  government  of  these  corporatdons. 
A  destructive  fire  in  Nicoraedia  induced  Pliny  to  recommend 
to  the  Emperor  l^jan,  the  institution,  for  that  city,  of  a  fire 
company  of  150  men,  (collegium  fabrorum,)  with  an  assurance 
that  none  but  those  of  that  business  should  be  admitted  into  it, 
and  that  the  privileges  granted  them  should  not  be  extended  to 
any  other  purpose.  But  the  emperor  refused  to  grant,  and 
observed  that  societies  of  that  sort  had  greatly  disturbed  the 
peace  of  the  cities ;  and  he  observed,  that  whatever  name  he 
gave  ^em,  and  for  whatever  purpose  they  might  be  instituted, 
they  would  not  fail  to  be  mischievous. 

The  powers,  capacities,  and  incapacities  of  corporations,  un- 
der the  English  law,  very  much  resemble,  those  under  the  civil 
law  J  and  it  is  evident  that  the  principles  of  law  applicable  to 
corporations  under  the  former,  were  borrowed  chiefly  from  the 
Roman  law,  and  from  the  policy  of  the  municipal  corporations 
established  in  Britain  and  the  other  Roman  colonies,  after  the 

(o)  Dig.  47,  3S,  8,  1. 

(£)  Tajloi's  Elcraenu  otlia  Ciril  Lair,  pp.  567-670. 

(e)  Ad.  Ang.  .12. 

(i'}  Soet.  J.  Ctraar,  43. 

(<)  Eplat.  b.  10.    Letten,  48.  43. 
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conntries  bad  been  conqaered  by  tbe  Koman  arms.  Under  the 
latter  system,  coiporations  were  divided  into  ecclesiastical  and 
lay,  civil  and  eleemosynary.  They  could  not  puichase  or 
receive  donations  of  land  without  a  license,  nor  conld 
they  alienate  without  just  cause.  These  restraints  'bear  '270 
a  striking  resemblance  to  the  mortmain  and  disabling 
statutes  in  the  English  law.  They  could  only  act  by  attorney ; 
and  the  act  of  the  majority  bound  tbe  whole ;  and  they  were 
dissolved  by  death,  surreoder,  or  forfeiture,  as  with  as.  (a)  Cor- 
porations or  collegea  for  the  advancement  of  learning  were 
entirely  unknown  to  the  ancients,  and  they  are  the  fruits  of 
modern  invention.  Bat  in  tbe  time  of  tbe  latter  emperors  the 
professors  in  tbe  different  sciences  began  to  be  allowed  regular 
salaries  from  the  government,  and  to  become  objects  of  public 
regulation  and  discipline.  By  the  close  of  the  third  century 
these  literary  establishments,  and  particularly  the  schools  at 
Rome,  Constantinople,  Alexandria,  and  Berytos,  assumed  the 
appearance  of  public  insdtations.  Privileges  and  honors  were 
bestowed  upon  the  professors  and  students,  and  they  were  sub- 
jected to  visitation  and  inspection  by  the  civil  and  ecclesiastical 
powers.  (A)  It  was  not,  however,  until  after  the  revival  of  let- 
ters,  or  at  least,  not  until  the  13th  century,  that  colleges  and 
universities  began  to  confer  degrees,  and  to  attain  some  por- 
ti'on  of  the  authority,  influence,  and  solidity  which  they  enjoy 
at  the  present  day.  (c)  The  erection  of  civil  or  municipal  cor- 
porations, for  political  and  commercial  purposes,  took  place  in 
the  early  periods  of-  tbe  history  of  modern  Europe.  Nor  were 
they  unknown  to  the  ancient  Romans,  for  their  dominion  was 
composed  of  numerous   cities   or   municipal  corporations,  (d) 


(a)  I  Broini'e  Civil  and  Adm,  Law,  143,  U3.  Wood's  Intt.  of  the  Ciiit  Lav, 
p.  134. 

(b)  1  Bro.  Civil  Law,  151,  162, 163,  164. 
(e)  Ibid.  ISl,  ISS,  note. 

id)  The  hist«r}-  of  the  conqneat  of  the  wofld  by  Rome,  says  M.  Oniioi,  in  hii  His- 
tory of  the  CiTilization  of  Europe,  edit,  Oxford,  p.  42,  is  ihc  history  of  the  conquest 
and  fonndation  of  a  vtut  Dumber  of  cities.  In  the  Roman  world  there  was,  as  Co 
Europe,  an  almoat  exclusive  preponderance  of  dtiet,  and  an  absence  of  cooalry  pop- 
nlatioRs  and  dwellings.  It  was  a  great  coalition  of  manicipaiitiee,  once  free  and 
independent,  {for  citiea  were  stales,)  and  whose  powers,  npoo  their  conquest,  were 
transferred  to  the  central  govemment  and  maoictpal  sovereignty  of  Home. 
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Cities,  towns,  and  iraternities  were  invested  with  corporate 
powers  and  privileges,  and  with  a  large  civil  and  criminal  jari»- 
diction.  These  immnnities  were  sought  after  from  a  spirit  of 
liberty  as  well  as  of  monopoly,  and  created  as  barriers  against 
feudal  tyranny.  They  afforded  protection  to  commerce  and  the 
mechanic  arts,  and  formed  some  counterpoiae  to  the  exorbitant 

powers  and  unchecked  rapacity  of  the  feudal  barons,  (o) 
*  371     By  this  means,  order  and  security,  induatry, '  trade,  and 

the  art»<,  revived  in  Italy,  France,  Spain,  Germany,  Flan- 
ders, and  England ;  and  to  the  institution  of  civil  or  political 
corporations,  with  large  charter  privileges,  may  be  attributed,  in 
some  considerable  degree,  the  intxoduction  of  regular  govein- 
ment  and  stable  protection,  after  Enrope  had,  for  many  ages, 
been  deprived,  by  the  inundation  of  the  barbarians,  of  all  the 
civilization  and  science  which  bad  accompanied  the  Roman 
power.(6) 

But  although  corporations  were  found  to  be  very  beneficial 


{a)  Hallomon  the  Uiddle  Ages,  vol.  i.  pp.  165-171,303,304.  The  corporation  of 
the  cilj  of  London  bad  its  privilegea  and  the  rights  of  its  freemen  Eecured  bj  a  pro- 
vision in  Magna  Cbarta.  It  is  staled  in  Glanville,  b.  5,  ch.  5,  that  if  a  villtin  ruDutined 
for  a  jear  and  a  day  in  any  privileged  town,  which  hiid  francliisos  by  prescription  or 
charter,  he  became  thenceforward  a  free  member  of  the  corporation.  See,  also,  Brac- 
lOD,  lib,  I,  ch.  10,  sec.  3,  fol.  6,  b.  One  of  the  hiws  of  William  the  Conqueror  was 
CO  the  sanie  eflcct,  and  this  custom  prevailed  equally  in  France  and  Scotland,  and 
boronghs  everywhere  became  the  cradles  of  freedom.  Lord  Coke  (Co.  Litt.  I3T,  b,) 
says,  that  ID  an  amission,  among  other  GigDtflcations,  meant  the  incorporating  of  a  man 
to  be  free  of  a  company  or  body  politic,  as  a  freeman  of  acilj,  or  bargess  of  a  bor< 
ough.  Messrs,  Mcrcwelher  and  Stephens,  in  their  History  of  Boronghs  and  Hnoi- 
cipal  Corporations  in  the  United  Kingdom,  vol.  i,  InCroduclioD,  London,  1835,  con- 
tend that  there  wenj  no  municipal  incorporations  until  the  reign  of  Henry  IV.,  though 
boroughs  existed  in  England  from  the  earliest  period;  and  the  buijessei  were  the 
permanent,  free,  and  privileged  inhabiteata  and  householders  sworn  and  enrolled  at 
the  court  leeu  The  terms  cor^xmifiiin  and  baly  corporate  first  appear  in  the  i^igtl  of 
Henry  IT  ,  in  any  public  document.  The  first  charter  of  incorporation  to  a  mani- 
dpal  body  was  granied  under  Henry  VI.  Afterwards,  under  Edward  IV.,  the  doc- 
trine was  first  advanced  in  the  common  pleas,  that  (lie  existence  of  corporations 
might  be  inferred  from  the  natam  of  the  grant,  without  words  of  incorporation. 
Ibid.  Int.  34. 

{b)  Smidi's  Inquiry  into  iha  Wealth  of  NatioDB,  vol.  i.  pp.  395-401.  Robertson's 
Charles  V.  vol.  i.  pp.  31,  34.  Hallam  on  the  Middle  Ages,  vol.  i.  pp.  T8-«0.  Pres- 
cott's  History  of  Ferdinand  and  Isabella,  vol.  i.  Int.  pp.  14-18,  53-56.  The  C«tiliJin 
cities  in  Spain  anticipaled  the  cities  of  Italy,  France,  England,  and  Germany,  in  the 
Bcquisiiion  of  valuahle  privil^fei  and  jurisdictions. 
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ID  the  earlier  periods  of  modern  European  history,  in  keeping 
alive  the  spirit  of  liberty,  and  in  sastainiug  and  encouraging 
the  efforts  for  social  and  intellectual  improvement,  their  exclu- 
sive privileges  have  too  frequently  served  as  monopolies,  check- 
ing the  free  circulation  of  labor,  and  enhancing  the  price  of  the 
fruits  of  industry.  Dr.  Smith  (a)  does  not  scrnple  to  consider 
them,  throughout  Europe,  as  generally  injurioua  to  the  freedom 
of  trade  and  the  progress  of  improvement.  (6)  The  propensity, 
in  modern  times,  has,  however,  been  to  multiply  civil  corpora- 
tions, especially  in  the  United  States,  where  they  have  increased 
in  a  rapid  manner  and  to  a  most  astonishing  extent.  The 
demand  for  charters  of  incorporation  is  not  merely  for  muni- 
cipal purposes,  but  usually  for  the  more  private  and  special 
object  of  assisting  individuals  in  their  joint-stock  operations 
and  enterprising  efforts,  directed  to  the  business  of  commerce, 
manufactures,  and  the  various  details  of  internal  Improvement. 
This  branch  of  jurisprudence  becomes,  therefore,  an  object  of 
curious  as  wel>  as  of  deeply  interesting  research.  The  mnlti- 
plicatioD  of  corporations,  and  the  avidity  with  which  they  are 
sought,  have  arisen  in  consequence  of  the  power  which  a  large 
and  consolidated  capital  gives  them  over  business  of  every 
kind;  and  the  facility  which  the  incorporation  gives  to  the 
management  of  that  capital,  and  the  security  which  it  affords  to 
the  persons  of  the  members,  and  to  their  property  not 
vested  in  the  corporate  *  stock.  The  convention  of  the  '  272 
people  of  New  York,  when  they  amended  their  constitu- 


(a)  Inquiry,  vol.  i.  pp.  63, 121,  130,  132,  139,  462. 

{b)  The  monopolj  or  restricdve  system  which  protected  the  industry  of  pririlcged 
individnnls,  by  confining  the  exerciss  of  biuineaa  as  traders,  raannfactiiroT^,  and 
mccbanics,  to  persons  licensed,  or  »ho  had  nndergone  apprenticeships  and  examiaa- 
tions,  destroyed  free  compelitioa  and  perfection  in  the  mechanic  am.  The  policy 
still  prevails  in  many  parts  of  conciaenial  Enropo,  and  in  considerable  vigor  in 
Svedcn.  Laing'a  Travela  in  Sweden  in  IS3S.  In  England  the  statute  concerning 
Monopolies,  of  21  James  I.  c.  3,  wbirb  wa^  a  magna  cbarta  for  British  indaelry,  was  a 
declaratory  act,  and  declared  that  all  monopolies,  and  all  licenses,  charters,  grants, 
letters-patent,  &c.,  "  to  any  persons  or  bodies  politic,  for  the  sole  buying,  selling,  mak- 
ing, woriting,  or  using  any  thing  within  the  realm,"  were  unlawful  and  void,  with  the 
exception  of  patents  for  twenty-one  years  for  inventions,  &c.,  and  of  rested  corporate 
rights  relative  to  trade.  This  statDte,  says  Mr.  Enme,  contained  n  noble  principle, 
and  secured  to  eveiy  subject  nnlimited  freedom  of  action,  provided  he  did  no  injury 
to  others,  nor  violated  statnto  law. 
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tion  in  1821,  endeavored  to  check  the  improvident  increase  of 
coiporations,  by  requiring  the  assent  of  two  thirds  of  the  mem- 
bers elected  to  each  branch  of  the  legislature,  to  every  bill  for 
creating,  continuing,  altering,  or  renewing  any  body  politic  or 
corporate,  (a)     Even  this  provision  seems  to  have  &iled  in  its 


[a]  This  proTision,  it  has  been  sHid,  onl;  applied  lo  private,  and  did  not  apply  to 
pablic  or  munidpal  corporation  a.  Nelson,  Ch.  J,,  in  the  case  of  the  People  v.  Mor- 
ris, 13  Wendell,  335.  Walworth,  Ch.,  in  Warner  v.  Beers,  S3  Wend.  Hep.  126. 
Furdj  t>.  The  People,  4  liill'i  Rep.  3»1 .  BnE  it  vaa  decided  hj  ilie  Supreme  Coart 
uf  Now  York,  in  De  Bow  o.  The  People,  I  Denio,  1,  and  by  the  Conrt  of  Errors  In 
the  case  of  Furdj  v.  The  People,  that  the  coBstitationBl  check  extended  lo  all  cor- 
porations, whether  public  or  private ;  and  that  to  ascertaiD  whether  a  bill  reqairing  a 
vole  of  two  thirds  of  each  hoaee  was  prap«rly  passed,  the  coons  raay  look  beyond 
the  printed  stalnte-book,  to  the  original  certificates  indorsed  on  the  bill,  and  even  to 
the  jonmals  kept  by  tbe  two  bonies.  The  conatilutiou  of  Michigao  reqaires  the 
aiscnt  of  two  thirds  of  the  memberB  of  each  honse  of  tlie  legtslatuie  to  eveiy  act  of 
incorporation.'  Tho  conatitalion  of  New  Jersey  also  requires  three  fifths  of  the  mem- 
bers elected  to  each  hooee  to  pass  any  charter  for  banks  or  moneyed  corporations, 
and  all  such  cbarten  lo  be  limited  lo  a  term  not  exceeding  twyty  j'ears.  The  Be- 
Tiied  Constitution  of  New  York,  in  1846,  imposed  further  restraints  upon,  the  creation, 
end  further  responsibilities  upon  the  duties  of  corporations.  It  declared  liiai  corpora- 
tions might  be  formed  under  general  laws,  but  should  not  be  created  by  special  act, 
except  for  monidpal  purposes,  and  in  cases  where,  in  the  jadgmenc  of  the  legislature, 
general  laws  would  not  enable  tham  to  attain  their  object.'  Tho  cotm  corporation  in 
the  article  was  to  be  construed  to  include  all  aseociations  and  joint-Etock  companiee, 
having  any  of  the  powen  and  privileges  of  corporations  not  possessed  by  individuals 
or  partnenhips.  No  act  was  lo  be  passed  granting  any  special  charter  for  banking 
purposes,  but  corporations  may  be  formed  for  such  purposes  under  general  laws. 
The  legislature  may  provide  for  the  registry  of  all  billi  and  notes  issued  as  money, 
and  rvqaire  ample  security  for  the  redemption  of  them  in  specie.  Tho  stockholders 
in  every  corporation  and  joint-stock  association  for  banking  purposes,  issuing  notes 
of  any  kind  lo  circulate  as  money,  after  the  Isl  of  January,  1850,  are  to  be  indi- 
vidually responsible  to  tbe  amount  of  their  respective  shares  thei^io,  for  all  its  debts 
and  liabilities  contracted  after  (bat  day.  In  case  of  insolvency  of  any  bank  or  bank- 
jn,  the  bill-bolders  to  have  preference  over  all  other  creditors."    Consti- 


•i  A  General  Banking  Act,  passed  liy  tbe  requisite  two  thirds,  was  held  void  by  the 
Supreme  Court  of  Michigan,  so  far  as  it  purported  to  confer  corporate  rights  on  the  oom- 
ponies  organized  under  its  provisions,  in  opposition  to  a  previous  decision  upholding  it  by 
MoLean,  J.  in  the  Circuit  Court  of  the  liuitcd  States.  Green  v.  Graves,  1  Doug.  Mich. 
8A1.    Falconer  n.  Campbell,  3  M.  L.  ISG. 

>  The  discretion  eierelsed  by  the  legislatuis,  in  an  act  of  special  incorporation,  caraiat 
be  questioned  by  the  courts.     Uosier  c.  Hilton,  16  Barb.  B.  B6&. 

>  And  the  assignee  of  a  stockholder  in  on  insolvent  corporation,  succeeds  to  the  same 
rights  and  liabilities  as  attached  to  hii  Msignor.  James  T.  Woodruff,  a  Denio's  R.  674, 
And  the  same  rule  spplies  to  an  aself^ee  before  insolvency-    3  Barb.  S.  C.  Bep.  304. 

In  Ulinoit.Dobank  can  be  iacorporated  unless  the  law  has  been  submitted  to  the  people 
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pnrpose,  for  in  the  session  of  1823,  being  the  first  session  of  the 
legislature  under  operation  of  this  check,  there  were  thJity-^iine 
new  private  companies  incorporated,  besides  mnoeroiis  other 


tutioD  of  N.  T.  of  1846,  art.  8:  The  constilutian  makei  it  the  iulj  of  (be  legbUtnre 
to  provide  for  the  organizBtion  of  cities  and  incorporated  villages,  and  to  restrict 
their  power  of  taxation,  aaaessmcnt,  borrofring  moaey,  contracting  debts,  and  loaning 
their  credit ;  so  ai  to  prevent  abuies  thereof.  So  the  legislature  itself  is  prohibited 
from  giviog  or  loaning  in  an;  manner  the  credit  of  the  ataCe  to,  or  ia  aid  of,  anj 
individnal,  aaaociacioa,  or  corporation.  Const,  art.  7,  lec.  9.  There  baa  been  a  con- 
(iantlj  increasing  prejudice  in  thil  coaolry  against  civil,  end  eepeciallj  monejed 
corporadans,  ever  since  President  Jackson,  dniing  his  administration,  commenced 
and  carried  on  an  nnrelendng  hostilitf  to  the  Biiak  of  Ae  United  States,  and  which 
terminated  in  the  final  extinction  of  that  bank.  The  constitation  of  Wuconsin, 
established  io  1846,  went  to  the  ntmoet  extreme  in  its  hostilitj  to  all  banking  instita- 
tions.  It  declares  that  there  shall  be  no  bank  of  issue  iritbin  that  stale;  that 
ttie  legislatore  sb^l  not  have  power  to  authorize  or  incorporate  anj  inslitation  having 
any  baoking  power  or  privilege,  or  confer  any  banking  power  or  privilege  on  any 
institution  or  person ;  that  no  corporation  or  person  within  that  stale,  under  any  pre- 
tence, shall  make  or  issue  any  paper  money,  note,  bill,  certificate,  or  other  evidence 
of  debt,  intended  to  circulate  as  money  ;  that  no  corporation  within  that  state,  under 
any  pretence,  shall  eierdie  the  businesa  of  receiving  the  deposits  of  mpney,  making 
ditconnls,  or  baying  or  selling  bills  of  exchange,  or  do  any  other  banking  bosineaa 
whatever;  that  no  bank,  or  any  agency  of  any  bank  or  banking  institution  in  or 
witbout  the  TTnited  State*,  shall  he  established  or  maintained  in  that  state ;  that  it 
sh^  not  be  lawful  to  drenUte  witliin  the  state  after  1S47,  any  paper  money,  note, 
bill,  eertiticste,  or  other  evidence  of  debt,  less  than  the  denomination  of  tlO,  and 
after  1840,  less  than  830  ;  and  the  legislatnre  is  required  forthwith  to  enact  adequate 
penalties  for  the  punishment  of  all  violatiooa  and  evasions  of  the  provisions. 

The  construction  of  the  restrictive  clause  in  the  constitution  of  New  York,  of  1821. 
received  a  learned  discussion  and  great  ponsideration  in  the  cases  of  Warner  n.  Beers, 
president  of  the  North  American  Tmst  and  Banking  Company,  and  of  Bolander 
Stevens,  president  of  the  Bank  of  Commerce  in  New  York,  23  Wendell's  Rep.  10 
Those  institDtions  were  volontary  assodations  of  individuals,  formed  tmder  the  pro- 
visions of  the  act  of  New  Torii  of  April  18th,  1838,  entitled,  "  an  act  to  authorize  the 
business  of  hanking,"  and  which  act  allowed  the  voluntary  creation  of  an  indefinite 
number  of  such  associations,  at  the  pleasure  of  any  penons  who  might  associate  for 
the  purpose,  upon  the  terms  prescribed  by  the  statnte.  The  great  qneation  taiaed  in 
those  caaae  wm,  whether  those  iostitutioas  ware  coiporations  within  the  purview  of 
the  conatitulioD,  requiring  the  assent  of  two  thirds  of  the  members  elected  to  each 
branch  of  the  legislature,  to  every  bill  creating  any  body  politic  or  corporate ;  and 
the  Btatnte  in  that  case  did  not  appear  to  have  been  passed,  and  did  not  in  fact  pass 
by  such  an  enlarged  m^ority.  The  decision  of  tbe  court  of  errots,  on  a  writ  of  error 
fiwn  tbe  supreme  court,  on  the  Tth  of  April,  IS40,  was,  that  the  banking  act  was 
constitutionally  passed,  though  it  did  not  receive  the  assent  of  two  thiidsof  the  mem- 
bCTB  elected  to  each  branch  of  the  legislature,  and  that  the  associations  formed  imder 

and  approved  by  them.  Constitation  of  184B.  So,  also,  in  Wisconsin,  ConatiCudoD  of 
1B48. 

VOL.  U.  17 
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acts,  amending  or  altering  charters.  The  various  act  of  incor- 
poration of  private  companies  for  banking,  manafacturing, 
literary,  charitable,  and  inaurance  purposes ;  for  tnmpike,  and 
railroads,  and  toll-bridges;  and  for  many  other  objects  upon 
which  private  industry,  skill,  and  speculation  can  be  freely  and 
advEUitageously  employed,  constitnte  a  mighty  mass  of  charters, 
which  occupy  a  large  part  of  the  volumes  of  the  statute  law  in 
almost  every  state,  (a)     All  these  incorporations  are  contracte 

the  act  were  doE  bodiei  poUlIc  or  corporate,  wilAia  ihe  mearmg  of  At  oatufitMton.  It 
leetaed  to  be  admitted,  in  the  opinion  giTen,  that  Ibe  reatrictiTe  clause  had  not  an- 
swered the  policy  which  dictated  it'  It  was  considered  that  the  spirit  and  meaning  of 
Ihe  mtriiAitie  dautt  was  to  guard  against  the  increase  of  joint-elock  corporatians,  for 
banking  and  other  pnrpoaes  of  trade  and  profit  lo  die  corporators,  with  exclusive 
privileges,  not  enjoyed  bj  the  ciCizeoB  at  large;  that  altboagh  those  banking  associA- 
tioDs  had  maoj  of  the  distiDgniabing  characteristics  of  corpomdons,  the;  did  not 
come  within  the  tme  legal  intorptotatioiie,  and  still  less  within  tA<  ipir^  and  de*ign  of 
tht  ralricliiie  daiae.  The  statute  conferred  Ibe  power  of  free  banking,  and  did  not 
create  any  monopoly,  nor  secure  to  any  association  pnvileges  which  night  not  be 
enjoyed  in  the  same  manner  by  all  others,  nor  place  them  beyond  the  entire  control 
of  the  legislAtnre.  The  decision  of  the  Court  of  Errors  waa  received  and  confirmed 
on  (he  prindple  of  ilan  decitet,  in  a  sabsequent  writ  of  error  from  the  Snpramo  Court 
to  that  court,  in  December.  1B45,  in  the  aae  of  Gifford  e.  I^vingston,  3  Denio  U.  380. 
But  thoagh  these  associations  are  not  corporaliom  within  the  spirit  and  meaning  of  tht 
reMrietive  daiae  in  the  constitution,  requiring  the  assent  of  two  thirds  of  the  membeit 
of  each  branch  of  the  legislalnre  to  pass  a  corporation,  yet  it  is  held  that  they  are,  to 
all  other  intents  and  porposes,  eoiporations,  and  aa  such,  liable  to  taxation  on  their 
capital,  if  deriTing  any  income  or  profit  from  it,  like  other  corporations.  The  People 
V.  Assessors  of  Watertown,  1  Hill's  If.  T.  Rep.  G16.  The  People  v.  The  Supervisors 
of  Niagara.  4  Hill's  N.  T.  Bap.  30.  See,  also,  injra,  vol.  iii.  p.  26,,for  a  British 
■tatale  (bonded  on  similar  principles  in  the  creation  of  joint-stoct  companies.  The 
above  decision,  in  4  Hill, .was  affirmed  on  error  in  the  same  case  in  7  Hill,  504.* 

(a)  The  laws  of  Massachusetts  give  the  greatest  focility  to  the  creation  of  bodies 
politic  and  corporate.    "  When  any  lands,  wharves,  or  other  real  estate,  are  held  in 


1  The  constltnCional  provision  requiring  two  tblids,  Sec,  ne  laager  exists,  and  Vae  new 
coBsUtotlou  of  1S46,  art.  B,  see.  1,  provides  that  all  general  laws  and  ^raoial  seta  (creating 
corporatjom)  may  be  altered  from  tine  to  time,  bt  repealed. 

1  The  powers  of  joiot-stook  banking  companies,  Ibniwd  onder  the  statate  of  New  York, 
entitled  "  an  act  to  aathorise  the  hnsineei  of  baQkiog,"  passed  April  IS,  188B,  have  been 
considered  in  nnmerons  cases,  seme  of  which  are  not  menUoned  in  the  preceding  note. 

1.  The  oonStltuUonali^  of  the  banking  law  most  be  consideiad  aa  finally  settled,  by 
the  decisions  i^led  in  the  note.  It  must  also  be  remembered,  that  the  qnestion  of  the  con- 
idtutioDalLty  of  this  Uw  arose  onder  the  oonstitotlon  of  1831.  The  new  constitotion  of 
1S4S,  has  not  retained  the  provlsiOD  which  reqoiras  the  assent  of  two  thirds  of  the  mem- 
bers elected  lo  esoh  branch  of  the  legislature,  to  every  bill  er«ctlng  a  corporation;  and, 
moreover,  it  expnnly  deolaraa  that  "  eorporaltiiiH  mtf/  btforvud  laidtr  gtMrai  laiai.'" 
Art  8,  see.  I. 
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between  the  government  and  the  company,  which  canifot  ordi- 
narily be  affected  by  legislative  interference ;  and  it  has  accord- 
ingly been  attempted  to  retain  a  control  over  these  private 
corporatioas,  by  a  clanse,  now  nsnally  in^rted  in  the  acts  of 
incorporation,  that  "  it  shall  be  lawful  for  the  legislatnre,  at  any 
time  hereafter,  to  alter,  modify,  or  repeat  the  act."  {a)     With 


comDoa  by  five  or  more  proprietort,  they  may  ftina  ibenuelTes  into  a  corporation.'" 
Revised  StfttDte«  of  1836,  part  1,  tit.  13,  cb.  43,  sec.  1.  So,  in  New  York,  by  ataiute 
in  1811,  (aad  which  ia  ilill  ID  force,!  manufaoiuring  corporatioiu  maybe  created  by 
th«  mere  asiociatioQ  of  Gvo  or  more  persons  filing  a  L'ertifir&tfl  dMignating  tbeir  name, 
capital,  object,  and  location.  A  similar  law  was  passed  in  Michigan  and  Connecticut, 
in  1837.  The  increase  of  corporations,  in  aid  of  private  industry  and  enterprise,  has 
kept  pace  in  vteij  part  of  onr  country  with  the  incree^  of  wealiii  and  improicment. 
The  Uaaaachnactts  legislature,  for  instance,  in  the  session  of  1837,  incorporated  ap- 
waids  of  seventy  manufacturing  aaaociations,  aod  made  perhaps  forty  other  corpora- 
tions relating  to  insorance,  roods,  bridges,  academies,  and  religions  objects.  And  in 
1838,  the  legislatuie  of  Indiana  authorized  any  twenty  or  more  citizens  of  any  county, 
on  three  weeks  previona  public  notice,  to  organize  themselves,  and  become  an  agri- 
cnltnral  sociely,  with  corporate  and  politic  powers ;  and  the  inhabitants  of  any  and 
every  town  or  village  may  incorporate  themselves  for  the  institution  atid  management 
of  a  public  library.  In  Fenusylvania,  the  conrts  of  quarter  sessions,  with  Iht  concur- 
raice  of  the  grand  jury  of  the  county,  may  Incorporate  towns  aod  villaget ;  Purdon's 
Dig.  130;  and  literary,  charitable,  or  religions  associations  and  liio  companies,  ma.y 
be  incorporated  under  the  sanction  of  the  supremo  court.  lb.  168,  17S. 
(a)  In  Massachusetts,  there  is  a  standing  statute  provision,  that  every  act  of  incor- 


5.  On  the  question  whether  those  aisoclations  are  subject  to  the  protisioni  of  the  Be- 
vised  Statntes  u  to  moneyed  corporations,  (1  B.  S.  68a,  art  1,)  And  aa  to  the  diisolation 
of  insolvent  cvporations,  (3  R.  S.  468,  sees.  S9,  13,)  see  Leavitt  v.  Tjlee,  1  Sandf.  Ch. 
Rep.  207.  Gillett  o.  Moodie,  (Court  of  Appflsls,  Jnly,  1860.)  Bolsgerard  r.  The  New 
York  Bank.  Co.  2  Sandf.  Ch.  R.  38.     Suffiry  e.  Dubois,  S  Snndf.  Ch.  R.  186. 

B.  Ithu  been  held  that  the  snpreme  court  had  not  summary  jorisdlction  in  relalibn  to 
the  election  of  directors  of  those  auodatjons.  lu  matter  of  Bank  of  Dansvllle,  S  Hill, 
sro.  With  ngard  to  the  extent  and  effeet  of  the  restriotiari  ot  the  R.  S.  vol.  i.  &91,  eGE. 
as  to  the  uaignment  of  assets  over  $1,000,  without  a  resolution  of  the  direclont,  see 
Gillett  t.  Campbell,  1  Den.  sao.  Gillett  v.  Moody,  8  Comst.  IT*.  Oilletl  o.  Phillips, 
S  Kern.  114. 

4.  Ai  to  the  effect  on  these  associations  of  the  law  of  May  14, 1340,  prohibiting  the  issu- 
ing of  bills  or  notes,  not  payable  on  demand,  and  witboDt  iaterest,  sea  Smith  v.  Strang, 
%  Hill  H.  141.  Switl  E.  Been,  8  Deiiio  R.  70.  Hayden  v.  Duvis,  3  McLean  B.  ZTB.  Tylee 
■.  Yates,  S  Barb.  S.  C.  Bep.  223.  Leavitt  v.  Bbtohfbrd,  G  Barb.  S.  C.  Bep.  10.  S.  C.  8 
ComBt.  R.  IB.    Ontario  Bank  v.  Schennerhom,  10  Paifte  R.  110. 

6.  Suits  may  be  brooght  by  or  against  these  associations,  in  tiie  name  of  their  presi- 
dents, or  in  the  name  of  tbe  associalion.  Delofield  v.  Kioney,  34  Wand.  B.  34B.  Case  c. 
The  Mac.  Bk'g  Aeeocia^on,  I  Sandf.  3np,  Ct,  Rep.  698. 

Bm,  on  the  general  subject  of  these  banking  companies,  Palmer  «,  Lawrence,  8  Sandf. 
S.  C.  B.  161.  Palmer  «.  Vates,  3  Sandf.  S.  C.  B.  138.  See  Laws  of  1864,  ch.  312,  further 
regulating  them. 
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this  general  view  of  the  rise  and  progress  of  corporations,  I 
shall  proceed  to  a  more  particular  detail  of  the  general  principles 
'  of  law  applicable  to  the  snbject.  (a) 


poration  irhich  iboiild  be  thereafter  paued,  ihall  at  all  tmiee  be  sabject  lo  amend- 
meni,  alteration,  or  repeal,  at  the  pteaaore  of  ibe  kgUlalare,  anlesa  there  shonld  be 
io  the  same  act  an  exprecB  praviaion  to  the  contrarj.  Act  of  1830.  Revised  Stat- 
ntea  of  183S.<  In  North  CaroUoa  all  bodies  corporate  are.  limited  lo  thirtj  jeati, 
uDleis  othenriie  ipeciallj  declared.  Rerised  Statntea  of  Korth  Carolina,  IS37  *  In 
New  York  it  ii  beld,  and  rer;  coirectlj,  tliat  thoogh  a  cbartec  of  incorporation  can- 
not pass  withoat  the  assent  of  two  thirds  of  the  tDcmben  of  each  house,  it  cannot  be 
altered  without  the  like  assent,  notwithslanding  the  charter  contains  the  reservation 
of  a  poirer  in  the  l^slatnre  to  alter,  niodif;f,  or  repeal  the  charter  at  pleasnre ;  fbr 
lliat  reservation  confeireci  no  new  power,  bat  was  only  to  retain  the  power  whidi  (ha 
legislatnie  then  had  over  the  subject.  Com.  Bank  of  Buffalo  c.  Spsrrow,  3  Denio 
B.  97. 

(a]  There  hss  been  a  disposition  in  some  of  the  atatea  to  change,  in  an  essential 
degree,  the  character  of  private  incorporated  compaoiea,  bj  making  the  members  per- 
sonally responsible  in  certain  events,  and  Co  a  qualified  extent,  for  the  debts  of  the 
company.  This  is  intended  aa  a  check  to  improvident  condnct  and  abate,  and  lo  add 
to  the  general  aecnricy  of  creditors  ;  and  the  policy  has  been  pnrsaed  to  a  moderala 
and  reaaonabie  degree  only,  in  Rhode  Island,  New  York,  Maryland,  and  South  Caro- 
lina.* Bnt  in  Massachusetts,  by  a  series  of  statutes,  passed  ia  ISOS,  1818,  IS2I,  and 
1827,  an  unlimited  personal  rMponslbiti^  was  imposed  upon  (he  membera  of  manafto- 
toring  corporations,  equally  as  in  the  i»bb  at  commercial  partnerships.  The  wisdom 
of  the  policy  has  been  strongly  questioned  j  (Amer.  Jurist,  vol.  ii.  p.  92,  art.  G.  Ibid. 
ToL  iv.  p.  307 ;)  and,  on  the  other  hand,  it  has  been  snpported  by  high  authority ; 
(Parker,  Ch.  J.,  17  Mass.  Rep.  934  ;)  and  whether  it  be  well  or  ill  fonaded,  it  is  ad- 
mirably well  calculated  to  cure  all  undue  avidity  for  charters  of  incorporations.  Tlus 
nnlimited  petaonal  re^onsibillty  was  restrained  by  stAtnte  in  I83S  luid  1B30,  and  the 
responsibility  applied  onlj  in  the  case  of  banks,  to  the  stockholders  at  the  time  of 


<  There  ia  a  rimilar  provision  in  the  Bav.  Stat,  of  Conn.  tIL  S,  ch.  13,  sec.  Ifit,  (1849,) 
and  In  the  Laws  of  Vl  IB&l,  ch.  15. 

'  In  LouiBiana,  the  duration  of  corporaUona  is  limited  to  tewnty^H  start.  There  was 
a  genera]  law  for  the  formation  of  oorporatians,  passed  in  this  state  in  1848,  and  it  is 
conspicuous  for  clear  and  comprehensive  provisions.  Laws,  18*8,  Act  100.  R.  S. 
p.  Ufi,  aec.  8.  (18H.) 

■  By  the  lava  of  R.  Island  of  184T,  memben  of  manobcturlng  oorporations  are  liable 
for  the  corporate  debts  until  the  cnpitai  stock  be  paid]  and  the  note  or  obllKatioD  of 
the  Btockholder  Is  not  psj^ent.  There  is  a  limilar  law  in  Georgia.  Acts  of  184T.  See 
slH)  Louisiana  B.  S.  (19G6,)  p.  116,  sec.  14.  Laws  of  Vt.  (18G1,]  No.  80.  Mass.  R.  S. 
p.  BSO,  sees.  IS,  IT.  Laws  of  N.  H.  (186a,)  ch.  18Ga.  R.  R.  tCockholders  are  liable  in  N. 
Y.,  to  the  extent  of  their  unpaid  subscription B,  to  all  creditors;  and  for  thirty  days  per- 
sonal Bcrvice  of  laborers  if  on  execution  agalnBt  the  corporAtion  Bhall  be  returned  nn- 
satiBfled.  Laws  of  1864,  ch.  2BS.  In  some  recent  statutes  the  stock  of  the  corporation 
is  mnde  liable  for  its  debts  in  the  sbience  of  corporate  property  and  the  individuals 
whose  Block  ia  taken  have  a  claim  egaloBt  the  corporation.  R.  8.  of  Ma.  (1B6T,) 
p.  828,  ch.  46,  sec  24  and  leq.     Laws  of  Vt.  (IStS,)  No.  St. 
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11.  *  Of  the  various  kinds  of  corporations,  and  how    *273 
cretUed. 


loss,  by  misiiiBDagenieiit  of  the  directora,  or  for  oaUtuiding  billg  u  tfae  time  the 
charter  «:tpires.  Ihej  are  mode  liable  in  their  iudlvtdaal  capacities  cml;  to  tbe 
extent  at  the  nock  they  ma.j  hold  in  the  bank  at  the  time  of  the  aboM,  or  at  the  time 
of  the  expiration  of  the  charter.  This  proTialon  was  continned  bj  the  MaaaachusettB 
Bevised  Btalate*  of  IS36,  p.  Sia,  sec.  30,  31,  and  has  been  essentiallj  adopted  b; 
■taints  in  New  HampsbiTe,  io  1B37,  in  respect  to  nBnafactorlng  corporations.  Per- 
sons holding  Block  in  corporations  ai  tmtlta  for  others,  am  eepecisllj  exempted 
from  personal  responsibilitj.  Act  of  Mass.  1638.  The  penonal  liability  of  the 
etockheldera  does  not  enable  the  creditors  lo  sne  them.  It  is  the  bosiness  and  dutj 
of  the  corporation,  enforced  by  bitl  in  equity  in  its  name,  to  compel  payments  from 
indiTidual  slodtholden.'  B^er  i>.  Atlas  Bank,  9  Hetcalf,  18S.  In  Percy  v.  Uil- 
Uodoa,  30  Martin's  Rep.  6S,  directors  of  a,  bank  were  held  personallj  responsible  to 
tlte  stockholders  for  gross  neg-ligence  or  wanton  disregard  of  daty.  The  statutes 
of  Michigan,  in  1637,  1838,  go  further,  and  make  the  diredon  liable  for  the  amonnt 
of  indebtedness  of  an  insolvent  bank,  and  stockholders  are  made  liable  senindarily 
in  proportion  to  the  wnonnt  of  their  stocks.  Bee  Angell  &  Amea  on  Corporations, 
pp.  MG-5M,  3d  edit.,  retatiTe  to  the  penonal  responsibility  of  corporatora  under* 
state  statntes. 

In  England,  the  statnte  of  4  and  9  William  IT.  ch.  94,  reciting  6  Geo.  IV.  ch. 
91,  by  which  the  king  was  enabled  to  render  the  members  of  any  corporatioD,  there- 
after created,  icdiTidnally  liable  for  its  contracts,  enacted  that  die  king,  after  three 
months'  notice  in  the  gazette  of  his  intention,  might,  by  letters-pfttent,  grant  to  any 
company  or  association,  for  any  trading,  charitable,  literary,  or  other  parposo,  corpo- 
rate powers,  sabjcct  to  snch  conditions  for  the  preventipn  of  abnsea  in  the  man- 
agement of  their  affairs,  the  secnrity  of  creditors  and  the  protection  of  die  pubUc, 
as  the  king  may  see  fit  to  impose ;  bat  no  execntion  npon  any  judgment  or  decree 
to  issae  withont  special  leave  of  the  court,  afler  notice  of  the  f>er«HU  to  be  charged, 
nor  a^  the  expiration  of  three  ;e«rs  after  such  penon  ehall  have  ceased  to  have 
been  a  member  of  the  company.    See,  also,  hfiu,  vol.  iii.  p.  ST,  note.    By  the  slat- 


1  This  applies  only  lo  that  seclion  of  the  act  by  which  ■tookhcddei*  are  liable  for  the 
deficiencies  in  the  capital  stook  caused  by  the  misconduct  of  diieoton.  They  are  liable 
to  the  suit  of  the  bmioldertoa  the  dissolntion  of  the  bank  f<n  the  udkole  ^  Its  iitk  See  on 
the  adjustment  of  tbeh'  liabilities.  Crease  v.  Babcock,  10  Hat.  bSE,  All  the  bill-holders 
should  be  plaintiab  and  all  the  stockholders  defeadwts.  See  also  Bogardiu  d.  Uannfac- 
tnriog  Co.  i  Said.  117.  Ko  action  at  law  lie*  agatiul  stockholders.  Knowllon  c.  Ackley, 
B  Cnsh.  M.  • 

An  act,  under  » hioh  the  property  of  a  maonikotDring  company,  including  Itt  right  to 
sail  assessmenls  and  the  SubUUy  oftloMoldeitfor  ill  ifeiU,  is  vested  in  Gmstees  for  dis- 
tribntion  among  the  creditors,  is  a  W  to  a  lait  by  a  creditor  against  a  etockWder  under 
an  act-making  member*  of  manutkctnring  companies  liable  for  their  debt*.  Walker  ti. 
OraJn,  17  Barb.  U». 

When  the  itatate  provides  that  an  execution  agsinst  the  corporation  may  be  levied  on 
an;  member,  a  salt  moat  be  regularly  brought  and  carried  to  ezecutioQ  agsJait  the  cor- 
pointioD  betbre  the  members  are  liable.    Dauohy  v.  Brown,  34  Vt.  1B7.     See  also  Qrose 
W.  Eilt,  M  Me.  33.    Uackenzie  v.  Bailway  Co.  3S  Cng.  L.  Jk  Eq.  316. 
27  • 
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Corporations  ate  divided  into  aggregate  and  sole,  (a)     A  cor- 
poratioa  sole  conaists  of  a  single  person,  who  is  made  a  body 


ntes  of  S  and  9  Vict^  for  consolidating  in  one  act  the  proviaions  respecting  the  con- 
stitution of  incorpontled  eompinies,  cb.  16, 17,  IB,  shareholden  are  liable  individnaUj 
to  the  omonnt  of  their  »hares,  and  no  further.  In  New  York,  not  only  in  msnoftic- 
taring  incorporationB  and«r  the  general  act  of  March  32d,  ISI  I,  ch.  67,  bnt  in  aerenl 
of  the  charters  of  fire  insamnce  companiei,  ihere  is  a  proTuion,  that  in  respect  to  the 
debts  of  the  compHi;  contracted  before  the  corporation  expiret,  the  person*  compos-  ' 
ing  the  corporation  at  the  time  of  its  dissolntion  shall  be  indiiidDall;  Teiponsible  to 
the  extent  of  their  reipectiTe  shares  in  the  faads  of  the  companj.  By  this  meant  a 
stockholder,  according  to  some  recent  dediiooa,  incurs  the  risk  not  only  of  lacing  ^ 
amount  of  stock  subscribed,  but  of  being  Uable  for  an  equal  snm,  provided  the  debts 
due  at  the  IJme  of  the  dissolution  require  it.  See  Briggs  d.  Fenniman,  1  Hopltins's 
Sep.  300.  8.  C.  8  Cowen's  Hop.  387  ;  and  see  infra,  p.  312.  The  tendency  of  legis- 
lation  and  of  judicial  djcisions  in  the  several  states  is  to  increase  the  personal  respon- 
sibility of  stockholders  in  the  various  private  corporate  institudotu,  and  to  give  them 
more  and  more  the  character  of  partnenhipB,  with  some  of  the  powers  and  privileges 
of  corporations.  In  Angell  &  Ames  on  Corporations,  ch.  17,  3d  edit.,  the  extent  of 
tiie  personal  liability  of  the  members  of  a  private  corporation  for  (he  debts  of  the 
company  is  fully  examined.' 
[a)  Co.  Litt.  8  b.  SSO  a. 


1  Stockholders,  it  has  been  held,  who  are  "jointly  and  leverally  liable  "  for  the  cOT- 
porations'  debts,  are  prinoipo]  debtorn,  uid  not  anreties;  and  therefore  not  diechuged,  by 
time  having  tieen  given  to  the  corpomtion  by  the  creditor.  Harger  v.  McCullough, 
9  Demo's  B  119. 

A  creditor  of  a  corporation,  of  which  tha  charter  renders  the  stockholders  personally 
liable  for  its  debts,  is  not  aSected  in  bis  rights  againat  the  stockholdeis,  by  an  amnge- 
ment  between  the  coiporation  and  (he  itocliholder,  reducing  and  relinqoishing  the  num- 
ber of  shares  subscribed.  Mann  e.  Peiitz,  2  Sand.  Ch.  Itsp.  iVf.  UaDnv.  Currie,<i  Barb. 
8.  C,  Rep.  Wi. 

Where  a  corporatioD  incurred  debts  exceeding  three  timra  the  amount  oT  its  capitai, 
contrary  to  Rev.  Stat.  (vol.  i,  604,  sec  S,)  it  was  decided  that  the  diieotora,  under  whose 
administration  this  amount  of  debt  was  incnrred,  were  personally  liable,  not  anly  to  cred- 
itoTB  whose  debts  were  contracted  during  the  eiislence  of  their  excess  of  corporate  debts, 
but  to  any  creditor  aflsr  any  hipseoftime.  Tallmadge  v.  FishktU  Iron  Co.  4  Barb.  S.  C. 
Rep.  ses. 

There  seems  to  be  aome  conflict  as  to  when  the  liability  of  a  stockholder  begins  and 
ends.  In  Bank  t>.  Bomham,  11  Cush.  I8S,  it  is  held  that  a  member  is  liable  for  debts 
contracted  Airing  his  membeiahip  even%fter  selling  his  sbares.  For  debts  contracted 
b^on  bis  membeiship,  he  ceases  to  be  liable  on  ceasing  to  Ite  a  member.  See  also  Hill 
V.  London  Assurance  Co.  86  E.  L.  &,  E.  407. 

In  Connecticut  only  those  are  liable  for  corporation  debts  who  bold  Itook  when  the 
action  is  brought.    Uiddletown  Bank  c.  McGIll,  6  Coon.  SB. 

In  New  York  it  seems  to  be  unsettled  who  are  to  be  considered  members  and  liable  fbr 
the  company's  debts.     See  McCullongh  v.  Mobs,  E  Den.  G6T. 

As  to  penonal  liabllit;  of  atockholders  for  debia  of  the  coiporatloD  contracted  Oat  of  its 
lagltimats  business,  see  Kearney  v.  Buttles,  1  Oh.  St.  BSa. 

AftauduUntassignmentofstook  toevadaUabiUtfii  voidasagunstoreditora.  Danohy 
t.  Brown,  34  Vt  1»7. 
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corporate  and  politic,  in  order  to  give  him  acme  legal  cagacities 
and  advantages,  and  especially  that  of  perpetuity,  which,  aa  a 
oatttml  person,  he  cannot  have,  A  bishop,  dean,  parson,  and 
vicar,  are  given  in  the  English  books  as  instances  of  sole  corpo- 
rations; and  they  and  their  snccessors  in  perpetuity  take  the 
corporate  property  and  privileges ;  and  the  word  snccessors  is 
generally  as  necessary  for  the  succession  of  property  in  a  corpo- 
ration sole,  as  the  word  heirs  is  to  create  an  estate  of  inheritance 
in  a  private  Individual,  (a)  A  fee  will  pass  to  a  corporation  ag- 
gregate, without  the  word  sncceseors  in  the  grant,  because  it  is 
a  body,  which,  in  its  nature,  is  perpetual ;  but,  as  a  general  rale, 
a  fee  will  not  pass  to  a  corporation  sole,  without  the  word  suc- 
cessors, and  it  will  continue  for  the  life  only  of  the  individual 
clothed  with  the  corporate  character,  (b)  There  are  very  few 
points  of  corporation  law  applicable  to  a  corporation  sole.  They 
cannot,  according  to  the  English  law,  take  personal  property  in 
succession,  and  their  corporate  capacity,  in  that  respect,  is  con- 
fined to  real  property,  (c)  The  corporations  generally  in 
*  use  with  us  are  aggregate,  or  the  union  of  two  or  more  "  274 
individuals  in  one  body  politic,  with  a  capacity  of  succes- 
sion and  perpetuity.  Besides  the  proper  aggregate  corporations, 
the  inhabitants  of  any  district,  as  counties,  towns,  and  school 
districts,  incorporated  by  statute,  with  only  particular  powers, 
are  sometimes  called  quasi  corporations.  No  private  action  for 
neglect  of  corporate  duty,  unless  given  by  statute,  lies  against 
them,  aa  such  a  corporation.     Having  no  corporate  fund,  each 


(a)  lUd.  8  b.  9  a.  There  are  instancei  ia  Ibia  counDy  of  a  miaister  of  a  parisb 
leised  of  parsonage  lands  in  the  right  of  hu  ptuisb,  being  a  sole  corpora tion,'  and  of 
count;  and  town  officera  creaied  sole  corpotatione  b;  Btatuto.  Angell  &  Ames  on 
Corpomlions,  3d  ediC  25. 

{b}  Co.  Litt.  94  b.  and  noUa  4G  aod  4T  to  Co.  Litt.  lib.  I.     Tiner,  tit.  Efliatc,  L. 

(e)  1  Kjd  OD  Corp.  76,  77.  Co.  Litt.  46  b,  Bnl,  by  statute,  a  corporation  sole 
may  be  enabled  to  uke  peraonal  ae  well  as  real  property  bj  sncceision;  and  a  treaa- 
nrer  or  collector,  for  inslaoce,  i»  sometimes  created  a  corporation  sole,  or  quasi  corpo- 
ration, for  the  pnrpoie  of  taking  bonds  and  other  perBoaal  propertj  to  him  in  bis 
official  character,  and  of  tnuamittiog  the  same  to  his  aucceuor. 

WheTo  abarei  In  a  company,  whose  memben  were  llabte  for  corporate  debts,  were  sold, 
with  a  covenant  against  incnmbrances,  held  that  the  covenant  was  broken,  if  at  the  time 
of  the  tale  the  assets  of  the  coip"'^'"'  '"^'^  '^^  *'"'''  '^  debts.     Clark  v.  Feiiy,  80  Ma. 
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mhabitant  is  said  to  be  liable  to  satisfy  the  jadgmeat,  if  the 
statute  gives  a  suit  against  such  a  commnniiy.  (a) 

Another  division  of  corporations,  by  the  English  law,  is  into 
eccletiasticat  and  lap.  The  former  are  those  of  which  the  mem- 
bers are  Bpiritnal  persons,  and  the  object  of  the  institution  is  also 
spiritual.  With  ue  they  are  called  religious  corporations.  This 
is  the  description  given  to  them  in  the  statutes  of  New  York, 
Ohio,  and  other  states,  providing  gGQcrally  for  the  incorporaiitM 
of  religious  societies,  (b)  in  an  easy  and  popular  manner,  and 
for  the  pnrpose  of  managing,  witii  more  facility  and  advantage, 
the  temporalities  belonging  to  the  church  or  congregation.'  lay 
corporations  are  again  divided  into  eleemosynary  and  dviL  An 
eleemosynary  corporation  is  a  private  cbari^,  constituted  for  the 
perpetual  distribution  of  the  alms  and  bounty  of  the  founder. 
In  this  class  are  ranked  hospitals  for  the  relief  of  poor,  sick,  and 
impotent  persons,  and  colleges  and  academies  established  for  the 
promotion  of  learning  and  piety,  and  endowed  with  property, 

by  public  and  private  donations,  (c)  Civil  oorporations 
*275     are  established  *for  a  variety  of  purposes,  and  they  are 

either  public  or  private.  Public  corporations  are  such  as 
are  created  by  the  government  for  political  purposes,  as  counties, 
cities,  towns,  and  villages ;  they  are  invested  with  subordinate 
legislative  powers,  to  be  exercised  for  local  purposes  connected 
with  the  public  good,  and  such  powers  are  subject'to  the  control 


(a)  RaMell  v.  The  Msn  of  Devon,  S  Term  Rep.  6S7.  Riddle  ti.  Proprieton  of 
Locks,  &C.,  on  Merrimack  Rirer,  7  Masa.  Bap.  187.  FarsoiiB,  Cb.  J.,  Morchanli' 
Bsnkv.  Cook,  4  Pick.  Hep.  114.  Adami  r.  Wiacauet  Bank,  1  Greealear's3ep.361. 
Chase  i>.  Merrimack  Bank,  19  Ptuk.  569.  In  tbecage  of  the  Atlomcj'-GeneraJ  v.  Cor- 
poration of  Ezeier,  (3  RuBsell's  Rep.  53,)  Lord  Eldon  held,  that  if  a  fee-farm  rent  was 
chargeable  on  the  whole  of  the  city,  it  might  be  demanded  of  any  one  who  holds  prop- 
erty in  it,  and  he  wonld  be  left  (o  obtaio  contribution  from  the  other  inbabitants. 

(b)  Act  of  mew  York,  April  Stb,  1B13,  ch.  60;  of  Ohio,  Febniarj  ath,  1S19. 

(c)  1  Blacks.  Com.*71.  1  Kjd  on  Corp.  25-27.  1  Lgrd  Raym.  S,  8.  lVes.537. 
e  Vsa.  jr.  405.  1  Botr.  Bcp.  300.  Lord  Holt,  id  Phillips  v.  Bwtf,  ci(«d  b  3  Term 
Rep.  353.    Dartmonlh  College  c.  Woodward,  4  Wheoton,  681. 


I  Aright  as  a  corporator  in  a  reltglotia  lociety  Is  obtained  by  stated  attendancson  dlTine 
worship,  and  contributing  to  its  support,  In  a  mods  usual  in  the  congregatioa.  Camnuyer 
«.  tJniled  German  L.  Chnnhes,  &c.,  3  Ssndf.  Cb.  Bap.  IBB.  For  the  power  of  reU^OU 
eoqiontiona  to  hold  land,  under  the  New  ToA  acts,  see  Tucker  v.  SL  Clameaf  s  Choi^ 
S  Sandf.  S.  C  Bep.  343. 
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of  the  legidatnre  of  the  state,  (o)^  ■  They  may  also  be  empow- 
ered to  take  or  hold  pijvate  property  for  nmoicipal  uses,  and 


(a)  The  People  b.  Honis,  13  Wendell,  9S5.  They  an  common  in  everj  itale. 
One  of  the  first  acta  of  the  general  UBembl;  of  Connecticut,  1S39,  iras  the  incorpon- 
tian  of  all  tovns  is  the  colony,  «il)i  lown  pnTilegee  for  local  pnrpoaes,  ancb  ta  chooe- 
iog  officsn  and  maglsmtea  forholdiu);  local  courts,  and  to  provide  for  dnrsbl;  keeping 
a  TegUtry  of  deeds  and  mortgagee,  and  Tor  the  msintenance  of  schools  and  public  wor- 
ship. The  establishment  of  towns  with  corporate  powers,  as  local  republics,  was  the 
*  original  policy  thronghonC  New  England,  and  it  had  a  durable  and  benign  effect  npon 
tfie  institntions  and  moral  and  social  character  of  the  people.  M.  de  TocqueviUe,  in 
his  De  la  Detnocratie  en  Ameriqae,  tom.  1.  pp-  fl4,  9fi,  appears  to  have  been  very 
much  struck  with  the  iustitntions  of  New  England  towns.  He  considered  them  at 
small,  indcpondcnt  republics,  in  all  matters  of  local  concern,  and  aa  fonning  the  prin- 
ciple of  the  life  of  American  liberty  existing  at  this  day. 

1  Where  the  city  anthorjties  had  united  with  a  committM  of  oitiions  to  call  a  meetinj; 
for  the  coniidention  of  national  afiain,  and  by  the  Srlng  of  cannon,  not  Hnthoriied  by  the 
city  authorities,  a  pernOD  was  ii^jured,  it  waa  held  that  the  city  was  not  liable.  Boyluii^ 
V.  The  Mayor,  &c.  of  New  Yorii,  1  Saadford's  (Law)  Rep.  37.  A  monicipal  corporation 
cannot  be  made  liable  for  an  injury  arising  frOBi  a  defect  In  the  execution  of  the  corpom- 
tion  ordinances;  as  for  an  iiuury  inflicted  by  a  swine  in  the  streets,  wheis  swiae  were  pro- 
hibited running  at  large;  Levy  v.  The  Mayor,  &o.  of  N.  ¥.  id.  4eG;  nor  for  injuries  canned 
by  a  mob ;  Prather  v.  Lexington,  18  B.  Monroe,  5GB;  nor  for  damages  caused  by  a  con- 
tractor's workmen  in  grading  the  streets ;  Kelly  v.  Mayor,  &e.,  of  N.  Y.  1  Kern.  1S3 ;  nor 
for  acta  of  citliens,  olMtructing  the  streets  when  the  officers  have  had  no  notice  j  GrilBn 
*.  Mayflr,  G  Seld.  4M.  But  see  Laoom  B.  Mayor,  B  Dner,  406.  Blake  e.  Fenia,  I  Said.  48, 
Lloyd  v.  Mayor,  lb.  88B,  where,  the  iqjaries  being  caused  by  persons  in  the  employ  of 
the  city  or  its  agents,  the  corporation  was  held  liable.  The  ordiuaiy  powers  of  a  munici- 
psi  corporaUon  doee  not  anthotise  the  oommon  conncil  to  furnish  a  dinner  Tot  the  cltiiens 
and  gnesta  at  the  pabllc  expense.  Hodges  «.  The  City  of  Buffalo,  a  Denio's  R.  110;  nor 
to  appropriate  money  for  the  celebration  of  Independence  Day,  and  an  it^nnction  was 
properly  gnmled  to  restrain  sach  an  act.    New  London  v.  Bninerd,  33  Conn.  £61. 

The  powers  of  mtmicipai  corporations  aradiscnssed  in  the  ease  of  City  Conncil  v.  Ahrena, 
i  Strobh.  B.  341,  and  Same  v.  Baptist  Church,  1  Strobh.  SOS.  Ordhiances  prohibiting  the 
sals  of  intoxicating  liquors,  and  restraining  inter-mural  interments,  were  held  to  be  con- 
.  sUtntiooal  and  valid. 

Municipal  corporations  are  not  liable  for  cwiseqnential  damages  resulting  from  thelt 
opening  and  grading,  with  pioper  care  and  skill,  public  streets,  in  pursuance  of  their 
chartered  powers.  Badcliff's  Exn.  v.  The  Mayor,  4  Comatock  B.  les.  Plant  t.  Long  Is- 
land Railroad,  10  Barb.  B.  16.  Adams  v.  Saratoga  It  W.  Co.  11  Barb.  R.  4G4.  Nor  are 
towns,  In  New  York,  liable  (or  not  repairing  roads.    Morey  «.  New&ne,  8  Barb.  R.  64S. 

Though  the  judicial  tribunals  have  no  authority  to  interfere  with  the  police  regulations 
of  a  municipal  corporation,  yet  such  corporations  have  no  more  right  than  a  privste  ind!- 
vidnal  to  erect  a  nuisance  upon  their  lands,  and  an  injnnoHon  will  l>e  granted  to  restrain 
auch  act.  Brewer  «.  The  Mayor,  4c.  of  N.  Y.  8  Barb.  S.  C.  Fep.  364.  They  are  liable 
(br  the  negligence  and  unsk<lf\ilnes8  of  their  agents.  Lloyd  v.  The  Mayor,  1  Selden  R. 
BBS.  Meares  if.  Com.  of  Wilmington,  9  Ired.  R.  TS.  See  nipra,  p.  3B1,  n.  (3.)  Mayor  of 
Memphis  v.  Lasser,  9  Humph.  B.  TGT.  Akron  «.  McComh,  IS  Ohio  R.  339.  See  Ihriher, 
pal,  S84-G,  [381.] 

The  pow«[otaiiinnicipaloorpDi«tioii,llke  theMayor,  &«.,  of  N.  T.,  to  gi%at  ezclnslTe 
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snch  property  is  inTested  with  the  aecnrity  of  other  private 
rights,  (a)  So  corporate  franchiseB  attached  to  public  corpora- 
tiona  are  legal  estates  coQpled  with  an  interest,  and  are  protected 
as  private  property.  If  the  foundation  be  private,  the  corpora- 
tion ia  private,  however  extensive  the  uses  may  be  to  which  it  is 
devoted  by  the  founder,  or  by  the  natnce  of  the  inatitntion.  A 
bank,  created  by  the  government,  for  its  own  uses,  and  where 
the  stock  is  exclusively  owned  by  the  government,  is  a  public 
corporation.'  So  a  hospital  created  and  endowed  by  the  gov-> 
emment,  for  general  piu-poses,  is  a  poblio  and  not  a  private 
charity.  ■  But  a  bank  whose  stock  is  owned  by  private  persons 
is  a  private  corporation,  though  its  object  and  operations  partake 
of  a  public  nature,  and  though  the  government  may  have  be- 
come a  partner  in  the  association  by  sharing  with  the  corpora- 
tors in  the  stock,  (b)  The  same  thing  may  W  said  of  inauraace, 
canal,  bridge,  tnmpike,  and  railroad  companies.  The  uses  may, 
in  a  certain  sense,  be  called  public,  but  the  corporations  are  pri- 
vate, equally  as  if  the  franchises  were  vested  in  a  single  per- 
son, (c)  A  hospital  founded  by  a  private  benefactor  is,  in  point 
of  law,  a  private  corporation,  though  dedicated  by  its  charter  to 
general  charity.  A  college,  founded  and  endowed  in  the  same 
manner,  is  a  private  charity,  though  from  its  general  and  l)^nefi- 
cent  .objects,  it  may  acquire  the  chazactei  of  a  public  iostita- 


(a)  Angell  &  Ames  on  CorpoTatioos,  3d  edit  30.  These  local  oorporationa  ai  citiM 
and  towns,  can  ene  and  be  saed,  and  Ihe  jndidal  reports  in  Ihia  country,  and  capeciallj 
in  ihe  Ken  Rngland  states,  abound  with  cases  of  sniCa  against  towns,  in  their  corpo- 
rate capacity,  for  debts  and  breaches  of  daly  for  which  Ihej  were  responsible. 

(A)  Marshall,  Cb.  J.,  United  Statee  Bank  o.  Plantera'  Bonk,  9  Wheaton,  907.  It 
haE  even  been  held  that  a  state  bank  may  be  considered  a  prirate  corporation,  thongh 
owned  entirely  by  the  stale.    Bank  of  Sonth  Caroliaa  v.  Gibbs,  3  M'Cord's  Rep.  377. 

(c)  B^Iey  V.  Mayor  of  New  York,  3  HiU's  Bep.  531. 


and  perpetaal  prlvil^es  in  the  nature  of  franchises  was  denied,  and  the  powers  of  the 
city  government,  its  subjection  to  the  anthoiity  of  the  courts,  and  the  effect  of  an  injnno- 
tion  upon  iti  acta,  were  discussed  at  greiLt  length  iu  the  recent  coses  arising  from  the 
eilablishnientofBtr«etr^hrOBds.  See  Uilhan  o.  Sharp,  IG  Barb.  IBSj  IT  Barb.  436.  Da- 
vis e.  Mayor.  1  Dner,  461.  Att-Gen.  v.  Mayor,  8  Id.  11».  People  r.  Slurteysnt,  6  Seld. 
168. 

1  A  corparotloQ  is  private  u  distingnisbad  from  a  public  corporation,  nnless  tlio  wbolB 
interest  beloofts  to  the  government,  or  It  ia  rested  with  political  or  municipal  power.  Ron- 
die  V.  Del.  St  B.  Canal,  1  Wallace,  Jr't,  C.  C.  Bep.  3Te. 
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tion.  (a)  If  the  uses  of  an  eleemoaynary  corpor&tioQ  be  for  gen- 
eral charity,  yet  BOph  purposes  will  not  of  themaelves  constitute 
it  a  public  corporation.  Every  charity  which  ie  extensive  in  ila 
object  may,  in  a  certain  sense,  be  called  a  public  charity.  Nor 
will  a  mere  act  of  incorporation  change  a  charity  from  a  private 
to  be  a  public  one.  The  charter  of  the  crown,  said  Lord 
Hardwicke,  (b)  oanaot  make  a  charity  'more  or  lesa  pub-  *  376 
lie,  bnt  only  more  pemianent.  It  is  the  eztensiveness  of 
tiie  object  that  eoDstitates  it  a  public  charity.  A  charity  may 
be  public,  though  administered  by  a  private  corporation.  A  de- 
vise to  the  poor  of  a  parish  is  a  public  charity.  The  charity  of 
almost  every  ho^ital  and  college  is  public,  while  the  co^wra- 
tions  are  private.  To  hold  a  corporation  to  be  public,  becanae 
the  charity  was  public,  would  be  to  confound  the  popular  with 
the  strictly  legal  sense  of  t^me,  and  to  jar  with  the  whole  cur- 
rent of  decinons  since  the  time  of  Lord  Coke,  (c) 

In  England,  corporations  are  created  and  exist  by  prescrip- 
tion,  by  royal  charter,  and  by  act  of  pariiament.  With  ua  they 
are  created  by  authority  of  the  legislature,  and  not  otherwise. 
There  are,  however,  several  of  the  corporations  now  existing  in 
this  country,  civil,  religious,  and  eleemosynary,  which  owed 
their  origin  to  the  crown  und»  the  colony  administration. 
Those  charters  granted  prior  to  the  Revolution  were  u|Aeld, 
either  by  express  provision  in  the  constitutions  of  the  states,  or 
by  general  principles  of  public  and  common  law  of  universal 
reception;  and  they  were  preserved  from  forfeiture  by  reason  of 
any  nonuser  or  misuser  of  their  powers,  during  the  disorders 
which  necessarily  attended  the  Bevolution.     There  is  no  partic- 


(a)  Dartmouth  Collie  v.  Woodward,  i  Wheaton,  SIS.  SI017, 3.,  ibid.  668, 669, 
697-700.    The  case  of  St.  Maiyi  Chnrch,  7  Swg.  &  Rawla,  669. 

(6)  8  Atk.  Rep.  88. 

(g)  Sotton's  Hospibd,  10  Co.  98.  Lord  Rsrdinc^e,  S  Atk.  lUp.  88.  Lord  Holt, 
In  Phillips  V.  Bnry,  reported  at  Iai^  in  a  Term  Kep.SSS.  TJioopiniani  of  the  jodget 
iu  Daitmonih  College  d.  Woodnord,  4  Wheaton,  519.  All  the  euential  prindples 
laid  dovn  by  the  conn,  in  tbecase  of  Dartmoath  Collage  u.  Woodward, -nera  asserted 
and  applied  with  great  force  bj  Mr.  Jnatice  Stor;,  in  the  case  of  Allen  d.  M'Eeen,  1 
Snmner,  276,  to  Bowdoin  CoUige,  in  the  State  of  Maine.  That  college  is  a  private 
corporation,  of  which  the  stale  of  MaasacbusettB  ia  founder,  and  the  Tisitaloiial  and 
•II  oUier  powen  «iid  IranchisM  tun  vested  in  a  board  of  truiteea,  nnder  the  charta^ 
and  they  Iwve  •  pwmaneat  hgbt  and  title  to  their  offloea. 
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tUax  form  of  words  requisite  to  create  a  corporation.  A.  grant 
to  a  body  of  men  to  bold  mercantile  meetings,  has  been  held  to 
confer  a  corporate  capacity,  (a)  A  grant  of  lands  to  a  connty 
or  Hmidred,  rendering  rent,  would  create  them  a  corporation  for 
tiiat  single  intent,  without  saying,  to  them  and  their  succeaa- 
ors.  {b) 

There  is  no  doubt  that  corporations  as  well  as  other  private 
rights  and  firanchises,  may  also  exist  in  this  country 
*377  *  by  prescription ;  which  presupposes,  and  is  evidence  of 
a  grant,  when  the  acta  and  proceedings  on  which  the  pre- 
sumption is  fotmded  could  not  have  lawfiilly  proceeded  from 
any  other  aonice.  (c)  It  requires  the  acceptance  of  the  charter 
to  create  a  corporate  body ;  for  the  government  cannot  compel 
persons  to  become  an  incorporated  body  without  their  consent, 
or  the  consent  of  at  least  the  major  part  of  tbem.((^'  The 
acceptance  may  in  many  cases,  be  inferred  from  the  acts  of  the 
majority  of  the  corporators ;  and  a  written  instrument,  or  vote 
of  acceptance,  is  not  indispensable,  (e) 

(a)  The  cttt  at  Satton'a  Hospital,  10  Co.  ST,  28, 30.  1  Bol.  Abr.  tit.  Caiporatian 
F.    Denton  c.  Jackeon,  9  Johns.  Ch.  Kep.  335. 

(6)  Djefa  B«p.  100  a,  pi.  70,  ciMd  aa  good  l»w  by  Lord  Kenyon,  in  2  Term  Eep. 
672.  1  RoL  Abr.  tit.  Corporation,  F.  3,  4.  Angell  t  Am«a  on  Corporations,  3d 
edit.  64.  There  is  no  doubt  that  the  grant  or  gtatnte  creating  a  corporation,  to  giTs 
it  operation,  may  be  aee^Md  by  the  granteea  or  a  majority  of  the  corporation.  Tor  a 
grant  of  a  corporation  is  in  the  nature  of  a  contract,  and  reunites  a  mntnal  concnr- 
rence  of  wilts.  Angell  &  Ames  on  CorponUions,  3d  edit.  6T-7S.  Their  acceptance 
or  consent  may  be  implied  from  circonutaocet.  Bank  of  the  United  States  p.  Dao- 
dridge,  12  WbeatOQ,  70. 

(e)  Dillingham  b.  SlUOw,  3  Mass.  Rep.  276.  8tockbri<lg«  v.  Wast  Stockbridge,  1! 
ibid.  400.  Hair's  Town  Tnmpike  Co.  v.  Creeger,  5  Harr.  &,  Johai.  122.  Greene  v. 
Dennis,  6  Conn.  Rep.  302.    Angell  &  Ames  on  Corporations,  S7-59,  3d  ediL 

{d)  Yates,  J.,  4  Bnrr.  Bep.  2200.  Lord  Eenyon,  3  Term  Bep.  S40.  Ellis  e.  War- 
sball,  2  Mass.  Rep.  2e9.  Lincoln  and  Ken.  Bank  v.  Richardson,  1  GieenleaTs 
Bep.  79.. 

(e)  Charies  River  Bridge  u.  Warren  Bridge,  7  Pick.  Rep.  344,  Faiker,  Ch.  J.,  and 
TTdde,  J.    Bank  of  U.  S.  v.  Dandridge,  12  Wlieaton,  TO,  71. 

'  Haslet  s.  Wotherspooo,  1  Strobl).  Eq.  200.  Ooddard  f^  Pratt,  IS  Pick.  R.  112.  A 
oorpontion  can  derive  no  advantage  from  an  act  which  it  does  not  accept.  Qreen  v.  Sey- 
tnour,  8  Sandf.  Ch.  R.  286.  It  is  held,  in  England,  by  the  excfaeqner  chamber,  reversing 
the  judgment  of  the  Queen's  Bench,  that  a  railway  company,  Incorpoialed  by  act  of 
parliameDt,  and  anthoriied  to  form  a  line  of  railway,  were  not  obliged  to  make  the  rail- 
way ;  nor  did  the  company,  1^  making  part  of  the  line,  obliga  themselves  to  make  the 
Yoric  &  H.  H.  B.  Oo.  r.  Begina,  16  Eng.  L.  &  £q.  IS*.    S.  0.  18  Id.  298. 


.dr,yGoogIe 


LEC.  XXXm.]  OF  THE  RIQETS   OF  PIOtSONS.  82S 

in.  Of  the  powers  and  capacities  of  corporations. 

When  a  corporation  is  duly  created,  many  powers,  rights,  and 
capacities  are  attached  to  it.  Some  of  them  are  deemed  to  be 
necesBarily  and  inseparably  incident  to  a  corporation  by  tacit 
operation,  without  an  express  provision ;  though  it  is  now  very 
generally  the  practice  to  specify,  in  the  act  or  charter  of  incor- 
poration, the  powers  and  capacities  with  which  it  is  intended  to 
endow  the  corporation. 

(1.)   Of  their  ordmary  powers. 

The  ordinary  incidents  to  a  corporation  are,  1.  To  have  per- 
petual saccession,  and  of  course,  the  power  of  electing  members 
in  the  room  of  those  removed  by  death  or  otherwise ;  2.  To  sue 
and  be  sued,  and  to  grant  and  to  receive  by  their  corporate 
name ;  3.  To  purchase  and  hold  lands  and  chattels ; 
4.  To  have  a  common  seal;*  '5.  To  make  by-laws  for  "278 
the  government  of  the  corporation ;  6.  The  power  of 
amotion,  or  removal  of  members.  Some  of  these  powers  are 
to  be  taken,  in  many  instances,  with  much  modification  and 
restriction ;  and  the  essence  of  a  corporation,  according  to  Mr. 
Kyd,  consists  oidy  of  a  capacity  to  have  perpetual  succession, 
under  a  special  denomination,  and  an  artificial  form,  and  to 
take  and  grant  [woperty,  -contract  obligations,  and  sue  and  be 
sued,  by  its  corporate  name,  and  to  receive  and  enjoy,  in  com- 
mon, grants  of  privileges  and  immunities,  (o)  According  to 
the  doctrine  of  Lord  Holt,  (b)  neither  the  actual  possession  of 

(a)  1  Eyd  on  Corp.  13, 69,  70.  Blockstono  ujs  that  the  first  Eve  incidents  meo- 
tiooed  in  the  texi  are  in«parn%  incident  to  every  corporHtion  aggregate.  The  New 
Tork  statute  also  declares,  that  there  are  powers  which  tbbI  in  every  corporation 
wlthont  being  specified.  1  Blacks.  Com.  475.  N.  T.  Revised  Statotes,  vol.  i.  p.  53S, 
Bnt  in  the  case  of  Sntton's  Hospital,  10  Co.30b,  31,a,  it  was  held  that  to  make  ordi- 
nances or  by-lawa,  was  not  of  the  esseace  of  a  corporation,  anil  no  doubt  a  valid 
corporation  may  be  created  by  law,  without  any  other  eascntijil  attributes  Chan  ihoae 
mentioned  by  Kyd. 

(6)  The  King  v.  The   City  of  London,  Skinner's  Bep,  310.    A  gift  of  personal 
property,  or  of  the  proceeds,  rents,  and  profits  of  real  estate  in  trust  to  be  paid  over 
to  a  corporation,  is  good.    Wright  v.  Tmstees  of  Meth.  Bpis.  Church,  I  Hofftoan's 
,   Ch.  Rep.  217. 

'By  an  act  of  New  York,  (Laws  of  184S,]p.  805,  the  impression  of  tha  seal  of  an  incor- 
poration  on  paper,  is  valid  as  if  made  On  wax.  So  in  Mass.  Laws  18S6,  o.  238.  Sooh  a 
seal  was  held  good  at  common  law  in  AUeo  v.  SnUivan  R.  R.  Co.  Si  N.  H.  446. 

VOL.  u.  38 
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property,  nor  the  actual  enjoyment  of  franchiseB,  are  of  the 
essence  of  a  corporation,  (a) 

(2.)   Of  quasi  corporations. 

There  are  some  persons  and  associations  who  have  a  corporate 
capEicity  only  for  particular,  specified  ends,  but  who  can  in  that 
capacity  sue  and  be  sned  as  an  artificial  person,  (b)  Thus,  in 
New  York,  by  statute,  each  county,  and  the  supervisorB  of  a 
comity,  the  loan  officers  and  comniissioDers  of  loans,  each  town, 
and  the  supervisors  of  towns,  the  overseers  of  the  poor,  and 
superintendents  of  the  poor,  the  ccimmisaioners  of  common 
schools,  the  commisBionecs  of  highways,  and  trustees  of  school 
districts,  are  all  iavested,  fot  the  purpose  of  holding  and  brans- 
mittJng  public  proper^,  with  corporate  attributes  tub  modo. 
The  supervisors  of  the  county  can  take  and  hold  lands  for  the 
use  of  t^e  county;  and  all  th^se  several  bodies  of  men  are 
liable  to  be  suedi  and  are  enabled  to  sue  in  tbeur  corporate 
capacnty.  (c)     Every  county  and  town  is  a  body  politic  for  cei^ 


(a)  The  genenl  rule  a,  Ibu  evetj  coifMvaCioQ  has  a  capaci^  to  take  and  grant 
property  and  to  contnct  obLigationa.  But  iheae  general  powen  incident  at  common 
law,  are  restricted  ^y  the  uinirs  and  object  of  the  institntion,  and  in  pnrwiaaco  thereof 
it  may  make  ali  contracu  neceatary  and  uaefnl  in  the  conise  of  the  buatneas  it  trans- 
acts, as  mean*  to  enable  it  to  effect  aach  object,  imlais  prohibited  bj  Ian  or  its  charier. 
To  attain  IM  legitiniau  object  it  ma;  de^  preciselj-  m  an  individual  who  seeks  to 
accomplish  the  same  end.  It  maj  contract  for  labor  and  materials,  and  make  pur- 
chasea,  and  boirow  money  for  sncb  objects,  and  give  notes,  bonds,  and  mortgages 
towards  payment.  The  dedsions  are  munerons  on  this  subject.  See  I  Cowen's  B. 
513.  3  Wendell's  B.  96.  a  id.  &90.  S  HiU's  N.  ¥.  B.  S65.  9  Paige  B.  470. 
I  Watts's  B.  3BS,  and  especially  the  case  of  Barry  d.  Merchants'  Exchange  Company, 
1  Sandford's  Ch.  B.  380,  nrheie  these  ge&eial  corporate  pow^s  are  liberally  consid- 
ered and  established  in  the  able  and  leamed  jndgmcDt  of  the  assistant  vice-chan- 
cellor.  It  is  further  established  that  the  ca{iit«l  stock  of  the  corporation  mentioned 
in  its  charter,  is  not  per  k  a  limitadon  of  the  amouni  of  property,  either  real  or  per- 
soaal,  iffhich  it  may  own.  It  may  divide  its  profits  among  the  slockbolders,  at  snch 
time*  and  to  sach  amount  as  the  directors  ma;  deem  expedient.  Instead  of  dividing 
the  profits,  they  may,  in  their  discretion,  snfi%r  the  sBrplns  of  profits  to  accumitlate 
beyond  their  orij>inal  capital,  as  ^e  intereat  of  the  institution  sball  appear  to  dictate. 
Then  is  no  restriction  by  law,  ercept  by  special  siatnies  in  specific  cases,  in  the 
amount  of  credit  which  moneyed  corporations  may  create  by  the  use  of  corporate 
capitaL    Barry  d.  Uercbants'  Exchange  Company,  Mtapm. 

{b)  Qibson,  Ch,  J.,  The  Commontrealth  v.  Qreen,  4  Wharton's  Bep.  SSI,  S9B. 

(c)  N.  Y.  R.  8.  vol.  Li.  p.  473.  See,  also,  the  statute  lawi  of  the  sereral  states,  in 
port  tMttria.    N.  Y.  B.  S.  3d  edit.  toL  i.  384,  385,  416. 
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tain  puiposeB,  and^faia  is  no  doubt  the  general  provision  in  this 
country,  and  especially  in  the  northern  states,  in  respect  to 
towns,  (a)  So,  at  common  law,  every  parish  or  town  was  a 
corporation  for  local  necessities,  and  the  inhabitants  of  a  county 
or  hundred  might  equ^y  be  incorporated  for  special 
ends.  (6)  In  short,  the  English  law  *  affords  many,  and  '379 
our  American  law  more  numerous  examples,  of  persona 
and  collectiTe  bodies  of  men  endowed  with  a  corporate  capacifrjr, 
in  some  particulars  declared,  and  without  having  in  any  other 
respect  the  capacities  incident  to  a  corporation,  (c) 


(a)  S.  T.  S.  8.  vol.  i.  pp.  337,  364.  SutaM  Lkwi  of  Okio,  1631.  BeTised  Siat- 
ntai  of  HucMhiiMtts,  ISSfl.  Rerind  SUtnle*  of  Indiua,  I83B.  B.  S.  of  New 
Jersej,  1847,  tit.  6,  ch.  SO. 

fb)  Hobart,  fi4S.  Chamberkin  of  London's  cue,  5  Co.  63.  Rogen  v.  Davenant, 
1  Hod.  Rep.  IM.  Dyer's  B«p.  100.  Lord  Eenjon,  2  Term  Kep.  672.  In  Matsa- 
c&iuelts,  bj  innieoiorial  usage,  llie  inhebitants  of  towiu  charged  b;  law  with  the 
perfonuance  of  dutiea,  are  held  to  be  iadividuallj  liable  in  their  property,  tboagh  sued 
bj  a  a>llecti»e  name  as  a  corporaiioo.  The  same  mle  applies  to  parishes  and  school 
districts.  Oaekill  d.  Dndte;,  6  Metcalf,  M6.  .In  the  case  of  Boardslej  v.  Smith, 
16  Conn,  R.  368,  it  was  a^dged,  after  a  thorough  discoBsion,  that  the  individna! 
properlj  of  the  citizens  of  tha  city  of  Bridgeport,  and  the  dtixens  individually,  were  liable, 
on  execution,  for  the  debts  of  the  corporation.  It  was  shown,  in  that  case,  to  be  the 
immemorial  usage,  and  nnifbrmly  anpported  by  jndidal  decisions  throughont  New 
Bngland,  that  the  inhabitants  of  towns  and  other  municipal  communities  of  corpora. 
lions  and  quasi  corporations,  were  liable  in  their  persons  and  property  for  the  debts 
of  the  towns  or  corporations,  by  lactation  or  exccntion ;  and  nameroos  cases  were 
referrtid  to  by  the  court  in  confirmation  of  the  doctrine,  as  in  7th  and  14ih  Mass. 
19  Pickering,  1  Oreenleaf,  5ib,  Gth,  and  lOtb  Conn.  Beports,  and  by  analogous  cages 
and  practice  in  S  Tenn,  660,  2  Buss.  45,  1 1  East,  77.  See  mpra,  p.  374,  n.  to  S.  P. 
But  this  personal  responsibility  does  not  extend  to  the  members  of  voluntary  assoda- 
tiona  of  ecclesiastical  societies,  unless  so  subjected  bjr  the  provisioiu  of  its  charter. 
They  are  private  and  not  a  mnnicipal  or  qntui  corporation,  compelled  by  law,  like 
towns,  cities,  and  school  districts,  to  assume  dntiee  and  contract  debts.  Jewett  v. 
The  Thames  Bank,  16  Conn.  B.  Gil.  Id  Georgia,  the  connty  courts  are  invested 
with  power  to  incorporate  the  associations  for  special  purposes,  not  extending  to 
bai^king  or  insurance  business,  and  the  members  are  to  be  bound  for  contracts,  as  in 
case  of  partnerships.  Hotchkiss,  Statute  Code  of  Georgia,  1848,  p.  372.  But  see 
a^ra,  p.  272  a,  as  to  the  legnlation  of  corporations  in  New  York. 

(c)  Jackson  u.  Hartwell,  8  Johns.  Bep.  439.  Denton  v.  Jackson,  2  Johns.  Ch. 
Bep.  325.  Todd  v.  BirdsaU,  1  Cowon's  Bep.  260.  Qranc  v.  Fancher,  S  ibid.  308. 
North  Hempstead  b.  Hempstead,  2  Wendell's  Bep.  109.  School  District  in  Bnmlbrd 
0.  Wood,  13  Mass.  Bep,  193.  Overseers  of  H.  W.  v.  Overseers  of  S.  W.  3  Sei^.  & 
Bawle,  117.  Angeil  &  Ames  on  Corporations,  17,  2d  ed.  Sec,  also,  tupra,  p.  274. 
In  the  case  of  Fnrdy  v.  The  People,  4  Hill's  Bep.  364,  395,  one  of  the  senators 
(P^c,  Senator,)  held,  ^t  towns  and  counties  in  New  York  were  not  corporations 
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(3.)  Of  corporations  as  trustees.  ^ 

A  corporation  being  merely  a  political  institntioi),  it  has  no 
other  capacities  or  powers  than  those  which  are  necessary  to 
carry  into  effect  the  purposes  for  which  it  was  established.  A , 
corporation  is  incapable  of  a.  persiMial '  act  in  its  collective 
capacity,  (a)  It  cannot  be  considered  as  a  moral  agent,  and, 
therefore,  it  cannot  commit  a  crime,  or  become  the  sobject  of 
punishment,  or  take  any  oath,  or  appear  in  perssn,  or  be  arrested 
or  outlawed,  {b)  It  was  formerly  understood  that  a  corporation 
could  not  be  seised  of  lands  to  the  use  of  another,  and  that  it 
was  incapable  of  any  use  or  trust,  and  consequently  that  it 
could  not  convey  lands  by  bargain  and  sale,  (c)  But  the  objec- 
tion that  a  corporation  could  not  convey  by  bargain  and  sale 
was  utterly  rejected  by  the  C.  B.,  in  the  case  of  Sir  1%oma« 
Holland  v.  Bonis,  (d)  as  a  dangerous  exception  to  the  capacity 
to  convey ;  and  at  this  day  the  only  reasonable  limitation 
*2S0  is,  that  a  corporation  'cannot  be  seised  of  land  in  trust, 
for  purposes  foreign  to  its  institution,  (e)  Equity  will 
now  compel  cor[>orations  to  execute  any  lawful  trust  which 
may  be  reposed  in  them ;  and  in  the  case  of  the  IVitstees  of 
PkUlip^  Academy  v.  King,  (/)  it  was  held,  that  a  corporation  was 
capable  of  taking  and  holding  property  as  a  trustee.  Many 
corporations  are  made  trustees  for  charitable  purposes,  and  are 
compelled,  in  equity,  to  perform  their  trusts.  {gY     Corporations 


even  mi  mot/o,  at  the  time  of  the  ndopCion  of  Ilio  conEtitut[oii,  nor  am  the^  dov  in 
the  proper  sense  of  the  term.  See,  also,  to  that  point,  Jackson  i>.  Coiy^  S  Johns.  Rep. 
385.  Hombeck  d.  Westbrook,  9  id.  73.  They  were  made  quatt  corporations  bj  ihe 
Revised  Statutes. 

(a)  I  Eyd  00  Corp.  S35. 

(tj  1  ibid.  71,  72.  1  Blanks.  Com.  477.  From  the  cnrrent  of  modem  decUioiu 
there  can  be  no  donbt,  liowever,  that  a  corporation,  eqnally  with  an  inilividaal,  may 
jrain  a  freehold  by  a  disseisin  committed  by  its  agent,  whether  authorized  by  deed  or 
vote.     See  Angell  ft  Ames  on  Corporations,  15S,  ad  cdil. 

(c)  Bro.  tit.  Feoffmenis,  pi.  10.    Bacon  on  Uses,  ."ST.    Gilbert  on  Uses,  by  Sngaen, 

6,  7. 

(rf)  3  Leon.  Rep.  ITS.  (e)  Jackson  v.  HsrtwcU,  S  Johns.  Bcp.  4S2. 

(/)  13  Mass.  Rep.  546. 

Cii)  Green  v.  RniherTord,  1  Vei.  462,  468,  470,  475.    Gilbert  on  Uses,  by  Sngden, 

7,  note.     I  Kyd  on  Corp.  72.    S  Johns.  Ch.  Rep.  884,  389.    City  of  Coventry  v. 
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appear  to  be  deemed  competent  to  perfonn  the  duties  of  tras- 
tees,  and  to  be  proper  and  safe  depositories  of  trusts;  and 
among  the  almost  infinite  variety  of  purposes  for  which  corpo- 
rations are  created  at  the  present  day,  we  find  them  (a)  author- 
ized to  receive  and  take  by  deed  or  devise,  in  their  corporate 
capacity,  any  property,  real  and  personal,  in  trust,  and  to  assume 
and  execute  any  trust  so  created  and  declared.  The  court  of 
chancery  is  vested  with  the  same  jurisdiction  over  these  corpo- 
rate trusts  which  it  ordinarily  possesses  and  exercises  over  other 
trust  estates.  The  directors  of  corporations,  as  trustees,  are 
liable  personally  for  a  fraudulent  misapplication  of  funds,  and 
that  trust  moneys  may  be  pursued  in  the  hands  of  any  person 
receiving  them  without  consideration,  or  with  notice  of  the 
IniBt.  One  director  or  trustee  may  be  sued  alone  for  a  breach 
of  trust,  without  bringing  the  others  before  the  court.  Corpo- 
rations are  also  created  with  trust  powers  of  another  kind ;  as 


Attorney-Genoral,  2  Bro.  P.  C.  236.  Attorney- General  u.  City  of  London,  3  Bro. 
Ch.  R.  171.  Dnmmer  v.  Corpomtion  of  Chippenham,  1*  Vesey,  2*5.  See  Angell 
&  Aiqet  on  Corporations,  3d  edit.  pp.  124-130,  on  the  ponen  of  a  corporation  to  be 
wiied  ia  trnst  for  (be  use  of  another,  where  tlie  cases  are  well  collected,  and  the 
reason  of  them  illustrated.  Mr.  Freeton,  in  his  Treatise  on  ConveyaDcmg,  vol.  ii. 
pp.  347,  254,  S5T,  263,  iDsisls,  that  the  more  approved  anthority  and  belter  opinion 
is.  that  >  corporation  cannot  siAnd  aeiied  to  a  uie  on  a  convejance  to  them,  thongh  a 
corporatioa  nay  be  a  cestui  fus  um.  In  one  case  it  has  been  admitted  that  a  corpora- 
tion might  i^ine  a  lut;  and  therefore  a  bargain  and  sale  in  fee  hy  a  corporation  woold 
be  good.  But  tf  a  corporation  can  give  a  use,  it  can,  npon  the  same  principle, 
equally  stand  seised  to  a  use ;  and  the  rule  oogfat  to  be  consilient  and  nnifonta,  either 
that  a  corporation  can  give  and  stand  seised  to  a  use,  or  that  they  can  do  neither. 
The  Nen  York  atatnte  of  May  14th,  1840,  ch.  318,  vith  just  and  poUtic  liberality, 
authcirizt^d  any  incorporated  college,  or  other  literary  incorporated  institatiou,  to  take 
a  gisnt  or  conveyance  of  real  or  personal  estate,  to  be  held  In  trnst;  (1.)  For  an 
observatory;  (2.)  To  found  and  muntain  professorships  and  scbolanhlpa;  (3.)  To 
provide  and  keep  in  repair  a  place  of  burial  for  the  dead ;  (4.)  For  any  specific  par- 
posQ  nilhin  the  authorized  objects  of  their  charter.  Real  and  penonal  estate  may 
also  be  convoyed  to  any  cltj  or  village  corporation  in  tmst  for  education,  for  the  dif- 
FOsiou  of  knoirUdge,  for  the  relief  of  distress,  and  for  ornamental  g^ounda,  ufion  snch 
conditions  as  the  grantor  or  donor,  and  the  corporation  may  agree  to.  It  may  also 
be  conveyed  to  commissioners  of  common  schools,  and  trustees  of  school  districts, 
for  the  benefit  of  common  schools  therein. 

(a)  Sea  Farmers'  Fire  Insttrance  and  Loan  Company,  Laws  of  N.  T.,  April  ITlh, 
'  1822,  ch.  340. 
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for  the  purpose  of  loaning  money  on  a  deposit  of  goods  and 
chattels,  by  way  of  pledge  or  security,  (o)  It  will 
■  281  •  soon  become  difficult  to  trace  the  nnmeroas  and  com- 
plicated modifications  which  corporations  are  made  to 
asBome,  and  the  much  greater  diversity  of  objects  for  which 
they  are  created.  We  are  multiplying,  in  this  country,  to  an 
unparalleled  extent,  the  institution  of  corporations,  and  giving 
them  a  flexibility  and  variety  of  purpose  unknown  to  the  Bo- 
man  or  the  English  l&w.  The  study  of  this  title  is  becoming 
every  year  more  and  more  interesting  and  importtmt. 

(4.)  0/  their  capacity  to  hold  lattdti  and  to  sue  and  be  sued. 

1.   Jb  hold  lands. 

It  was  incident  at  common  law,  to  every  corporation,  to  have 
a  capadty  to  purchase  and  alien  lands  and  chattels,  unless  they 
were  specially  restrained  by  their  charters,  or  by  statute,  (i) 
Independent  of  positive  law,  all  corporations  have  the  absolute 
jvs  disponendi  of  land  and  chattels,  neither  limited  as  to  objects 
nor  circumscribed  as  to  quantity.^  They  may  execute  a  mort^ 
gage  to  secure  a  debt  This  was  so  understood  by  the  bar.  and 
court  in  the  modern  case  of  I%e  Mayor  and  Commonalti/  of  Col- 
chester V.  Lowten  ;  (c)  and  this  common-law  right  of  dispositioD 
continued  in  England  until  it  was  taken  .away,  as  to  religious 
corporations,  by  several  reehraining  statutes,  in  the  reign  of 
Elizabeth,  {d)  We  have  not  reenacted  in  New  York  those  dis- 
abling acts ;  bat  the  better  opinion,  upon  the  construction  of  the 


(a)  The  New  Yo«i  LonbsTd  Aasoduion,  Laws  of  N.  T.,  April  Bth,  1824,  ch,  187. 

(i)  Co.  Lilt.  44  a,  300  b.  Sid.  161,  note  M  thn  and  of  the  cue.  10  Co.  30  b. 
1  Kyd  on  Corp.  76,  78,  108,  115.  Com.  Dig.  tiL  Franchise,  F.  11,  15,  16,  17,  18. 
Piiicr,  Ch.  J.,  in  First  Parish  in  Sntlon  v.  Cole,  3  Pick.  Hep,  SSfl. 

(c)  1  Vea.  &  Bea.  286,  Z37,  240,  244,  and  it  was  so  adjadged  in  the  case  of  Barry 
V.  The  MBrchanB'  Exchange  Compan;,  1  Sandford's  Ch.  Bep.  250. 

(d)  By  ihe  Btatnle  of  4  and  5  Wm.  IV.  c.  78,  all  lay  civil  corporationa  in  England 
are  reecrained  from  selling  or  mortgaging  any  real  eatate,  except  under  a  goiem- 
ment  Ucenee,  in  Ihe  node  prescribed. 


1  This  doctrine  is  controverted  and  the  caaaa  ancient  and  modam  analywd  at  great 
langlh  In  Grant  on  Corporations,  pp.  ia7-18B.  The  learned  author  endoavo™  to  ihow 
that,  »[  common  law,  corporaUona  are  reatrained  in  their  right  to  alienate  lands  as  wall  as 
in  all  tbfAx  otlier  poweis. 


Dis-izpdnyCOOgle 


LEG.   XXXin.]  OF  TBB  BIGHTS  OF  PERgOIfS.  831 

statute  for  the  incorporation  of  religious  societies  (a)  is,  that  no 
reiigioua  corporation  can  sell  in  fee  any  real  estate  without  the 
chancellor's  order.  The  powers  given  to  the  trustees  of  religions 
eocieties  incf^orated  nnder  that  act  are  limited  to  purchase 
and  hold  real  estate,  aud  then  to  demise,  lease,  and  improve  the 
same  for  the  use  of  the  congregation.  This  limitation  of  the 
corporate  power  to  sell  is  confined  to  religious  corpora- 
tions ;  '  and  all  others  can  buy  and  sell  at  pleasure,  •  282 
exeept  ^o  fat  as  they  may  be  specially  testiicted  by 
their  charters  or  by  statute,  (by  Corporations  have  a  fee  sini- 
ple  for  the  purpose  of  alienation,^  but  they,  have  only  a  deter- 
minable fee  for  the  purposes  of  enjoyment  On  the  dissolution 
of  the  corporation,  the  reverter  is  to  the  original  grantor  or  his 
beirs ;  ?  but  the  grantor  will  be  excluded  by  the  alienation  in 
fee,  and  in  that  way  the  corporation  may  defeat  the  possibility 
of  a  reverter,  (c) 

In  England,  corporationB  are  rendered  incapable  of  purchas- 
ing lands  without  the  king's  license ;  and  this  restriction  extends 
equally  to  ecclesiastical  and  lay  corporations,  and  is  founded 
upon  a  succession  of  statutes  from  Magna  Charts,  9  Hen.  III. 
to  9  Geo.  II.,  which  took  away  entirely  the  capacity  which  was 
vested  in  ct^porations  by  the  common  law.  These  statutes  are 
known  by  the  name  of  the  statutes  of  mortmain,  and  tbey 
applied  only  to  real  property ;  and  wer«  introduced  during  the 
establishment  and  grandeur  of  the  Roman  church,  to  check  the 
ecclesiastics  from  absorbing  in  perpetuity,  in  hands  that  never 
die,  all  the  lands  of  the  kingdom,  and  thereby  withdrawing 
them  from  public  and  feudal  charges,  (d)     The  earlier  statutes 


(a)  Lam  of  Nen  York,  Mss.  SB,  ch.  SO,  sec.  1 1.  This  act  hm  not  been  either  re- 
vised  or  repeaied.    See  N-  Y,  Revised  Scatuteii,  vol.  iii.  p.  29S. 

{i]  Corporations  holding  for  charitable  pnrposea,  says  Lord  Eldon,  I  Ves.  &  Bea. 
346,  can  alienate  nt  law,  but  the  alienee  will  be  a  Iriutec.      . 

Ic)  Preston  on  Estates,  vol.  ii.  p-  50. 

[d)  Lord  Ch.  Brongham  observed,  that  tlio  object  of  the  mortmain  act  was  to  pre- 
vent laud  from  being  placed  txira  comaiercium  npon  tbe  feudal  principle  of  protecting 


1  See  the  provisions  of  the  N.  Y.  R.  S.  na  to  the  right  of  corporadom  to  hold  laa 
1  B.  S.  p.  69S,  sec,  1. 
s  The  People  o.  Manran,  E  Danio's  R.  886.    Nicoll  b,  S.  Y.  &  E,  R.  B.  2  Kern.  Ml. 
>  See  Bingham  c.  Weiderwaz,  1  Conut.  B.  009. 
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of  mortmain  were  originally  levelled  at  the  religioas  hooses ; 
bot  the  statute  of  15  R.  IL,  c.  5,  declared  that  civil  or  lay  cor- 
porations were  equally  within  the  miscbief  and  within  the  pro- 
hibition ;  and  this  statute  made  lands  conveyed  to  any  third 
person,  for  the  ose  of  a  corpmation,  liable  to  forfeiture,  in  like 
manner  as  if  conveyed  directly  in  mortmaio.  (a)  We  have  not 
in  this  coonby  reenactod  the  statutes  of  mortmain,  or  generally 
assumed  them  to  be  in  force ;  and  the  only  legal  check  to  the 
acquisition  of  lands  by  corporatjons,  consista  in  those  special 
restrictions  contained  in  the  acts  by  which  they  are  incorpo- 
rated,  and  which  usually  confine  the  capacity  to  purchase  rerf 
estate  to  specified  and  necessary  objects  ; '  and  in  the  force  to 


the  lorda  ngaingt  haTing  tenants  who  ncTcr  died,  bnt  thsl  there  vas  no  intention  of 
preronting  b;  will  the  inveatment  of  monCTS  in  improTements  npon  land  already  in 
mortmain.     Giblelt  v.  Uobaon,  3  Mjlne  &  Keen,  517, 

{a)  Co.  Lict.  2  b.  2  Blacks.  Com.  36»-274,  and  I  Dlacka.  Com.  479.  The  mon- 
maia  acts  apply  to  corpomtions  exclasircl; ;  und  tnufg  made  by  feofimeat,  grant,  or 
devise  to  nn incorporated  bodio,  for  charitable  uses  and  purposes,  nol  dtamd  taper- 
ttitiouM,  hare  not  been  held  to  be  invalid,  nnder  die  mortmain  act  of  S3  Hen.  VIII- 
c.lO.and  that  of  1  Ed.  VI.c.  U.  Porter's  case,  1  Co.  24  a.  HartidBle  v.  Martin, 
Cro.  E.  288.  Case  Ci  Ed.  VJ.  cited  b;  the  A.  V.  Chancellor,  in  Wright  o.  Trtuues 
of  Meth.  Epis.  Chnrch,  I  Hoffman's  Ch.  Rep.  248.  Adams  and  Lambeit's  ease,  4  Co. 
104  b.  Sir  F.  Mooi«'a  Rep.  G48.  The  prohibition  to  alienate  a  mortmain  wa«  qtial- 
ifled.  The  right  to  «eixe  the  lands  as  a  forfeitnre  belonged  lo  the  mesne  lords  and 
the  king,  and  if  they  remitted  (he  forfeitare,  the  alienalioQ  was  good.  The  interests 
of  the  heir  were  not  considered ;  he  was  bound  by  the  alienation.  Wilmot's  Opin- 
M>n<>,  p.  9.  Anomey-Oeneral  r.  Flood,  Hayes's  Irish  Exch.  Rep.  611.  The  assist- 
anl  vice-chancellor  in  Wright  it.  M.  E.  Chnrefa,  in  I  HofRnan's  Bep.  2541 

In  1843.  an  attempt  was  mode  in  the  Engliah  bonse  of  commons  to  repeal  ilie  stat- 
utes of  mortmain,  and  allow  of  the  establishment  of  schools,  hospitals,  chnrchas,  and 
religions  and  monastic  institutiona  for  die  relief  of  the  poor,  the  enconragement  of 
charity  and  religion,  at  the  pleasnre  and  with  the  bounty  of  individnals ;  bat  the  mo- 
tion met  with  no  enconragement,  and  wa*  withdrawn.  The  itatnte  of  9  Geo.  IL 
c,  36,  is  now  the  leading  English  statnta  of  mortmaini.  It  declares  that  no  lands  or 
moneys  to  be  laid  ont  thereon,  shall  be  given  or  charged  fbr  any  cAaritalile  asee,  nnless 
by  deed,  executed  in  the  presence  of  two  witnesses,  twelve  months  bcfbni  the  death  of 
the  donor,  and  enrolled*  in  chancery  within  six  months  after  its  oxccntion,  and  be 
made  to  take  effect  immediately,  withottt  power  of  revocation.  The  two  anivenitieB. 
and  the  scholars,  npon  the  foundation  of  the  colkges  of  Eton,  Wlnchoslar,  and  Weal- 
muiBter,  were  excepted  ont  of  the  act. 

'  See  The  Warden,  ba.  s.  Sontheastem  Co.  18  Eng.  L.  &  Eq.  340.  Bostock  e.  H. 
Staffordshire  Railway  Co.  33  E.  L.  &  Eq.  101.  A  mnnicipal  corporation  having  power  to 
hold  estale  real  and  personal  for  its  pnblio  use  oanmit  hold  lands  beyond  its  bonndane* 
Ha  a  highway.    Biley  v.  City  of  Rooheater,  G  Said.  84. 
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be  given  to  the  exception  of  corpcnationfl  out  of  the  atat- 
ate  of  *  wiUs,  (a)  which  declares  that  all  peraons,  other    *  283 
than  bodies  politic  and  corporate,  may  be  devisees  of 
real  estate,  {b) 

The  statutes  of  mortmain  are  in  force  in  the  state  of  Penn- 
sylvania. It  has  been  there  held  aiid  declared,  by  the  judges 
of  the  supreme  court  of  that  state,  (c)  that  the  En^sh  statutes 
of  mortmain  have  been  received,  and  considered  the  law  of  that 
state,  BO  far  as  they  were  applicable  to  their  political  condition ; 
and  that  they  were  so  far  applicable  "  that  aH  conveyances  by 
deed  or  will,  of  lands,  tenements,  or  hereditaments,  made  to  a 
body  corporate,  or  for  the  use  of  a  body  corporate,  were  void, 
unless  sanctioned  by  charter  or  act  of  assembly."  (d)  In  the 
other  states  it  is  understood  that  the  statutes  of  mortmain  have 
not  been  reenacted  or  practised  npon  ;  and  the  inference  from 
the  statutes  creating  corporations  and  authorizing  them  to  hold 


(a)  sa  Hen,  Tin.  c.  1.    N,  T.  B«<riged  SutatM,  vol.  ii.  p.  57,  mc.  S. 

(b)  If  tarpontioBt  are  limited  in  the  pnrcbaae  or  laodi  to  Unda  of  »  specific  jeori; 
Tslae,  »j  SOOJ.,  and  the  value  be  witiiiii  the  sum  prescribed  when  porchased,  and  tbe 
lands  afterwards  rise  ia  value  bj  good  hasbandiy,  or  extraneous  causes,  the  title  of 
the  coiponition  is  not  therebj  affbcied,  and  the  jcarlj  value  at  the  time  of  the  pur- 
chase ii  all  that  the  limitation  reqaires.  This  i*  tbe  jnst  and  equitable  rute,'  S  lust 
7S9. 

(c)  a  Binner'B  Rep.  App.  Sae,  Tbe  statutes  of  mortmain  ^pl;  in  FennejlTania, 
ool;  so  &r  as  the;  prohibit  dedications  of  propertj  to  superstitious  uses,  or  gnuiU  to 
rorporations  without  a  statutory  license.  Methodist  CbBrch  v.  Bemington,  1  Watts's 
Sep.  318. 

(d)  By  the  statute  in  Pennajlvania  of  6th  of  April,  1S33,  pissod  since  the  deela- 
ralion  of  the  judges  mentioned  in  the  text,  all  purchases  of  land  bj  an;  corporation, 
or  by  anj  person  in  trust  for  one,  without  tbe  license  of  Che  commonwealth,  are  made 
subject  to  forfeiture,  and  the  same  penally  extends  to  all  lands  held  by  corporalJonj 
existing  in  other  states,  either  directly  or  throngh  the  mediom  of  trustees  of  feoffees. 
Furdon's  Dig.  350.  But  in  Bunyan  v.  Lessee  of  Coster,  U  Peten,  133,  it  *ras  ad- 
judged that  a  corporation  of  another  stale  anihoriied  to  porcbase  and  hold  lands  in 
Pennsylvania  or  elsewhere,  is  compeisnl  10  purchase  and  hold  tnnda  in  that  state, 
sntgect,  nevertheless,  to  be  divested  of  the  estate,  and  to  a  fotfeilure  of  it  to  the  elate 
of  Pennsylvania,  whenever  that  state  thinks  proper  to  institnie  process  for  that  pur- 
pose. 'Die  corporation  holds  a  defeasible  estate  if  held  without  a  license  procured 
from  Pennsylvania. 

'  The  law  was  »d  deolared  in  the  great  esse  of  Bogardos  b.  Trinity  Church,  4  Sandf. 
Ch.  B.  eM.  If,  at  the  time  of  the  grant,  the  moome  exceed  Ibe  prescribed  limit,  it  is  a 
question  between  the  corporation  and  the  sovereign  power,  of  which  third  persons  cannot 
avail  themaelvee. 
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real  estate  to  a  certain  limited  extent  is,  that  our  statute  corpo- 
rationa  cannot  take  and  hold  real  estate  for  purposes  foreign  to 
their  institation.  (o)  ^  As  we  have  no  general  statutes  of  mort- 
main, perhaps  a  legally  constituted  corporation  in  another  state 
can  purchase  and  hold  lands  ad  libitum  in  New  York,  provided 
their  charter  gave  them  the  competent  power.  (6)'  A  corpo- 
ration may  take  a  mortgage  apon  land  by  way  of  security  for 
loans  made  in  the  course  and  according  to  the  usage  of  its  law- 
fhl  operations ;  or  in  satisfaction  of  debts  previously  contracted 
in  Uie  conrse  of  it»  dealing.  Sach  acts  are  generally  provided 
for  in  the  charters  of  incorporation  ;  and  without  such  a  special 
authority,  it  would  seem  to  be  implied  in  the  reason  and  spirit 
of  the  grant,  if  the  debt  was  bona  fide  created  in  the  regaiar 
course  of  bnsiness.  (c) 


{a)  Parker,  Ch.  J.,  in  Rnt  Pwish  In  Sntton  v.  Cole,  3  Pick.  Rep.  232.  Tha  pro- 
vincial BtatnU  of  MBMBchmetti  of  38  Gieo.  II.  was  commonlT  called  a  itatnte  of 
inonmwn.  It  wu  nrtaaUf  repcAled  bj  Ibe  statute  of  1785,  wbich  wu  a  sabatitate 
for  il ;  and  it  hM  been  held,  tbat  a  beqneat  in  trust  (br  pioiu  and  ch&ritable  ascs  was 
not  void.  BarUet  v.  King,  19  Man.  Hep.  537,  The  Revised  Statutes  of  UassadiD- 
sctts  of  1S3G,  contimie  the  same  proniion,  and  deacons  and  chnrchwEtrdens  of  Pro* 
tesiant  chnrchM  are  made  bodiM  politic,  competent  to  take  donations  for  their 
cbarchea,  and  for  the  poor  thereof.  Reviled  Statotet,  part  I,  tit.  8,  sec.  39.  The 
British  ToortniBin  acts  were  never  recognized  aa  tlie  law  of  Virginia  or  Keotackf. 
Kobenton,  Ch.  J.,  1  Dans,  35e.  Lathrop  b.  CammemtX  Bank  of  Scioto,  S  Dana, 
114.  In  Louisiana,  snbatitalions  and  Jidei  coamiua  are  abolished.  Civil  Code,  art. 
1507.  The  object  waa  to  prevent  propertj  from  ticing  placed  out  of  commerce,  bnc  ^ 
it  docs  not  apply  to  naked  trosta  to  be  executed  immediately. 

(b]  This  a  declared  to  be  the  law  in  Keotut^y ;  Lathrop  v.  Commercial  Bank  of 
Scioto,  8  Dana,  1 U.  The  decision  in  that  case  goes  to  estatdish  the  doctrine  that  a 
coiporaUon  of  another  iiate  or  nation  can  contract  and  sne  on  contracts  made  by  its 
■gent  in  Kenlacky,  provided  they  ba  sacb  as  its  charter  anthorlzM,  and  consistent 
with  the  local  law  and  policy  of  the  state ;  and  a  corporation  of  another  state  can 

i  take  and  hold  lands  by  purchase,  mortgage,  or  devise,  when  consistent  with  its  char- 
ter, uid  not  denied  by  postdve  law.  This  liberal  and  enlightened  dedsion  was  fully 
considered  and  abl;  snstajned, 

(c)  Silver  Lake  Bank  v.  North,  4  Johns,  Ch.  Rep.  370.  Baird  d.  Bank  of  Wash- 
ington, II  Serg.  %  Rawle,  411.' 

'  But  it  is  presumed  to  be  held  or  conveyed  for  corporate  purposes  until  the  contray  is 
proved.  Farmers'  L.  &  T.  Co.  i.  CnTtia,  S  Seld.  4es.  See  State  v.  Mansfield,  3  Zabr. 
G10.     State  e.  Newark,  1  Dutch.  816. 

>  State  t).  B.  C.  &  M.  R.  R.  Co.  36  Vt.  438.  Steamboat  Go.  o.  UcCutcheon,  13  Peon. 
18.     Thompson  v.  Swoope,  9*  Fenn.  4T4. 

•  Fanners'  L.  &  T.  Co.  ■.  Clowns,  4  Edw.  Ch.  BT6. 
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2.   To  stie  and  be  sved. 

Corporations  have  a  capacity  to  Bue  and  be  sued  by  their  cor- 
porate name,  (a) '  Private  moneyed  corporations  are  not 
'only  liable  to  be  sued  like  private  individuals  in  assumpsit  *284 
for  breaches  of  contract,  but  they  may  be  sued  by  a  special 
action  on  the  case  for  neglect  and  malfeasance  and  breaches  of 
duty,  and  in  actions  of  trespass  and  trover  for  damages  resulting 
from,  trespasses  and  torts  coraraitted  by  their  agents  under  their 
authority,  and  the  authority  of  such  agents  need  not  be  under 
seal  (b)     From  their  inability  to  be  arrested,  corporations  are  to 


(a)  But  indmdaal  memben  of  n  corporation  cannot,  bj  a  bill  in  equity,  Boe  ibr  cor- 
ponie  clainiB  wilhont  the  consent  of  th«  corpoiatioD ;  and  if  the  cgrponCian  neglect 
their  rights  and  daiies,  and  individoal  corpontorg  wiah  for  redrese,  thej  most  at  leaat 
make  ihe  corporation  a  partj  defendant.    Eersoy  v,  Veazie,  Si  Maine  Bep.  I.^ 

{b)  Yorborongh  b.  The  Bank  of  England,  16  East's  Bap.  6.  Smith  v.  B.  &  S.  Gaa 
I^ht  Co.  I  Adolph.  &  Ellis,  536.  Mannd  i>.  Monmouth  Canal  Co.  I  Car.  &  Manh- . 
man,  (606,)  330,  Fhil.  ed.  Townaend  v.  SDaqnebannah  Tnmpike,  6  Johns.  Bcp.  90. 
Graj  V.  Portland  Bank,  3  Maaa.  Bep.  364.  Chastnnt  Hjll  Tnmpike  u.  Butter,  4  Seig. 
t  'Raw\e,  6.  FowLe  v.  Common  Conncil  of  Alexandria,  3  Petera'i  D.  8.  Bep.  398. 
Babasaa  b.  OrlesnB  Navigation  Co.  S  Louis.  Bep.  461.  Shaw,  Ch.  J.,  19  Pick.  Bep. 
S16.  BectoT  of  the  Aacenaton  u.  Bnckhait,  3  HiU,  193.  Aogell  &  Ames  on  Coi^ 
porations,  pp.  3B5~3S1,  8d  edit.  Major  of  New  York  v.  BaJley,  3  Deuio,  433.  Jn 
Ohio,  it  baa  been  adjudged  that  coqiora^ons  are  liable  like  individuals,  for  injonee 
done,  as  by  cntting  ditches  and  water-courses,  in  »ncli  a  taaoDer  as  to  canae  the  water 
to  overflow  and  injoro  the  plaintiff's  luid,  although  the  act  done  was  not  bejond  their 
lawfol  powers.*    Bbodes  v.  Cleveland,  10  Ohio  Bep.  199.    Indirldoals  ore  liable,  if 


I  One  state,  oi  a  corparaHon,  may  institute  a  suit  in  another.  Hines  c.  The  Slate  of 
North  Candina,  10  Smedes  jc  Hanh.  B.  GW. 

A  rlRht  to  sue  Includes  a  right  to  refer.  Alexandria  Canal  Co.  t.  Swann,  t  How.  U.  S. 
U.  Brady  v.  The  Uayor,  &e.  of  Brooklyn,  1  Barb.  S.  C.  Kap.  SS4.  A  suit  will  not  lie 
sgaiust  s  ooiporatlon  for  a  dividend,  without  aprsvioua  demand.  State  s.  Baltimore  &  0. 
B.  Co.  e  Gill  B.  HBS. 

>  As  to  the  power  of  a  court  of  equity  over  corporationB  at  the  suit  of  a  single  stock- 
holder, see  Solomans  c.  Lalng,  13  Beav.  389.  DodgcK.  Woolsey,  ISHow.  U.  S.S81.  Sean 
«.  Johnson,  1  Stockt.  401.  Hodges  p.  Screw  Co.  S  R.  L  B.  G.  B.  Co.  v.  Hanis,  27  Miss.  G17. 
B.  R.  Co.  v.  Wheeling,  IS  Gratt.  40.  As  to  how  far  single  stockholders  are  bonnd  by  acts 
of  the  corporation  beyocd  its  powera  or  modifying  ils  original  charter,  see  above  catea  and 
«z;xir(e  Johnson,  31  E.  L.  &  Eq.  480.  Insurance  Co.  c.  Connor,  IT  Fenn.  136.  Insucsnce 
Co.  t>.  Hobari,  3  Gray,  643.  The  acceptance  of  an  amendatory  act  changing  materially 
the  charter  does  not  bind  a  non^aseDtlng  member.     B.  B.  Co.  r.  Hauls,  ST  HIM.  BIT. 

*  The  same  doctrine  is  established  in  New  York.  Hay  e.  The  Cohoea  Co.  1  Coniit  R. 
15S.  [S.  C.  3  Barb.  S.  C.  Bep.  43.)  Tremaiitv.  Same,  id.  168.  As  to  the  liability  of  cor- 
porations for  the  acts  of  their  agents,  see  note  (1,)  poii,  p.  [391.]  And  Debnonioo  v.  The 
Mayor,  &c.,  of  N.  Y.  1  Sandf.  [Law)  B.  333.  McComba  *.  Town  Conncil  of  Akron, 
U  Ohio  B.  4T4.    ytttaoa  ».  Bennett,  13  Barb.  B.  ise. 
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be  sued  by  original  writ  ot  summons ;  and  at  common  law,  they 
might  be  compelled  to  appear  by  distress  or  seizure  of  tbeir 
property,  (a)    A  foreign  corporation,  in  the  character  of  lia  mem- 


in  tbe  commiasion  of  a  lawful  act,  damige  tberebj  sccrnei  to  another,  provided  he 
conld  hare  avoided  it  with  due  care.  Lambert  v.  Bei»ej,  T.  Kajm.  4ai.  A  railroad 
company  ii  not  leapontible  for  a  building  tet  on  fin  end  deairoyed  by  a  spaA  from  a 
lailroad  engine,  yreoidtd  Ibere  ww  no  negbgence  on  tbe  pan  of  the  company,  and 
there  mu  tbe  exercisB  of  dae  caro  and  skill.  The  damage  was  the  unavoidable  and 
CBinal  result  of  the  performance  of  a  lawfal  act'  Bnrroigha  v.  Hoosalonlc  B.  B.  Co. 
15  Conn.  Bep.  1S4.    S.  P.  infia,  vol.  iu.  436. 

(a)  The  procew,  pleadings,  and  other  proceedinga  at  law  and  eqnilj',  in  solu  hj  and 
against  corporationi,  sod  the  cotopeteocj  of  corporators  as  witnesses  in  suits  in  which 
tbe  corporation  is  a  putj,  are  fntlj  discussed,  and  with  a  reference,  in  the  most  ample 
manner,  to  English  and  American  authorities,  in  Angelt  &  Ames's  Treatise  ou  Cbr- 
porationB,  ch.  IS.  See  infra,  p:  SSO,  Upon  judgment  and  execution  against  a  cor- 
poration for  a  debt,  its  property,  reel  and  penonal,  may  be  attacbed  or  seized  and  sold, 
as  in  tbe  case  of  individaal  deftndants.  It  is  the  ordinary  practice.  Buchanan,  Ch. 
J.,  in  State  of  Maryland  s.  Bank  of  Maryland,  6  Gill  &  Johnson,  219.    Slee  r.  Bloom, 

5  Jobiuon's  Chsucery,  366.  6.  C.  19  Johnson's  B,  45G.  Fierce  v.  Partridge,  3  Het- 
cBlf,  44.    Perry  v.  Adams,  id,  51.     The  Qneen  a.  The  Victoria  Pari  Co.  I  Adolph. 

6  Ellis,  N.  8.  288.  If  a  railroad  company  contraeta  debts  which  it  is  unable  to  pay, 
the  better  opinion  would  scetn  to  be,  that  the  wood  and  iron  on  the  railway  may  be 
taken  on  execution  and  sold,  and  the  purchaser  acquires  thereby  a  right  of  property  in 
the  articles,  and  may  lake  possession  of  them  and  carry  them  away,  though  the  com- 
pany be  thereby  rendered  unable  to  execute  its  corporate  purpose,  and  may  in  conse- 
quence forfeit  its  charter.  Bee  this  qaestion  Tcry  ably  discnssed  in  tbe  American  Law 
Magazine,  vol!  It.  No.  B,  for  January,  IS45.  This  very  point  has  since  been  decided 
in  the  State  of  North  Carolina  v.  Bives,  S  Iredell's  N.  C.  Rep.  297.  It  was  held  that 
the  B.  B.  company's  interest  in  land  might  be  sold  with  the  fixtures  and  materials. 


1  Raih-oad  v.  Yeiser,  S  Boit's  B.  8M.  HcCready  «.  South  Carina  R.  B.  Co.  3  Strobh. 
B.  866.  Under  a  statute  in  Massaohnsatts,  making  railroads  liable  for  Injuries  done  to 
buildings  by  Are  commnnlcated  by  their  engines.  It  was  held  that  the  corporation  was 
liable  for  injuries  done  (o  a  hMise  which  had  been  set  on  fln  by  sparks  ftma  a  shop, 
which  was  destroyed  by  fire  coiumnnicated  by  the  en^na.  Hart  c  Wettem  R.  R.  Cor- 
poration, 18  Uet.  R.  as.  In  Piggat  i^  Easteni  Counties  B.  Co.  8  Han.  G.  &  Soott's  B.  iM, 
it  was  held  that  the  omu  vet  on  the  company  to  show  dae  core.  See,  also,  Hnyett  e.  F. 
&  B.  B.  28  Penn,  8TB.  Aldridge  o.  G.  W.  R.  Co.  S  M.  &  G.  SIB.  Where  cattle  are  tres- 
pHssers  on  a  railroad,  their  Owners  cannot  maintain  an  action  against  the  railroad  company 
for  injuries  to  the  cattle  by  Che  passage  of  the  troios.  Vandegrift  v.  Rediker,  3  Hew  Jer- 
sey R.  ISfi.  Clark  e.  Syr.  It  V.  Co.  11  Barb.  B.  112.  But  the  circumstances  ander  which 
the  owner  of  cattle  is  liableaaatresposeer  differ  in  different  jurisdictions.  M.  Y.  &  E.  R. 
B.  *.  Skinner,  1>  Fsnn.  208.  C.  &  M.  B.  R  c  Patehin,  18  111.  198.  C.  H.  &  D.  B.  B.  E. 
Watarson,  4  Ohio  St  124.  Ses  fnrther  as  to  liability  fi>r  negligmoe  by  railroads,  Manh  v. 
New  York  &  E.  R  Co.  It  Barb.  B.  364.  WilleCta  t.  Buffalo  R.  Co.  14  Barb.  R.  &6G.  Mun- 
ger  t>.  Tonawanda  B.  Co.  4  Gomst.  R.  84B.  Brand  D.  ScheDSctady  &  T.  Co.  8  Barb.  R. 
S88.  Pbil  k  Read.  R.  «.  Derby,  14  How.  U.  S.  468.  C.  C.  &  C.  R.  Co.  v.  EUiot,  4  Ohio 
St  4T4.    Trow  «.  Vt  C.  B.  B.  Co.  94  Vt  48T 
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bers  as  aliens,  (nnleBS  they  be  alien  enemies,)  may  sue  in  the 
federal  courts,  (a)     They  may  sae  upon  a  mortgage  taken  upon 


.  and  Ihe  pnrchawr  ta]tet  and  holds  tbem  nndl  the  charter  expires,  and  then  the  land 
rererts  to  the  original  pioprietor.  The  corporate  franchise  cannot  be  lold,  nor  doM 
the  wle  diaeolve  the  corporatioD.  See,  alao,  the  right  to  lell  the  Qxtnrei,  Id  Kanney 
V.  Orleans  N.  Company,  6  Robinson't  Louis.  Kep.  38t.  Bat  on  the  other  hand,  in 
Winchester  and  L.  Turnpike  Koad  Company  u.  Viinunt,  5  B.  Monroe,  1,  it  was  ad- 
judged that  a  tnmpike  road  was  not  the  ssbjecC  of  sale,  even  under  a  decree  in  chan- 
cer;, to  pay  debts.  The  ttocil:  belonged  to  individuals,  and  not  to  the  company.  The 
nxre  road  belonged  to  the  company  as  a  right  of  way  only  for  particolar  uses,  and 
when  it  ceases  to  be  thus  used,  the  land  reverts  to  the  grantors.  The  pnrduuerat 
such  a  sale  woald  not  acquire  any  valuable  right,  for  corporate  powers  wootd  not  fol- 
low the  purchase.  A  sale  of  the  road  would  not  carry  a  right  to  the  tolls,  for  that 
woold  be  the  sale  of  a  chose  in  action,  wbidi  cannot  be  thus  effected.  The  only 
proper  remedy  for  Ihe  creditor  under  this  decision,  if  not  under  that  in  the  preceding 
caae,  is  by  decree,  applying  by  a  receiver  the  net  tolls  to  ths  payment  of  the  creditor. 
In  Pennsylvania,  corporation  franchises  cannot  be  lold  on  execotion,  bnt  under  their 
sequestration  act  of  16th  Jane,  1B3S,  thongh  turnpike  roads,  railroads,  and  canals  may 
be  the  subject  of  sequestration  for  debt,  yet  wbete  the  public  have  an  interest  in  them, 
die  court  may  order  that  tba  revenues  be  applied  in  the  fint  place  to  keep  the  works 
in  repair.  The  Susquehanna  Cattal  Company  v.  Bonham,  9  Watts  &  Serg.  27.  At 
common  Uw  the  Qrst  process  or  summons  aghast  a  corporation  was  to  be  served  on  the 
mayor,  president,  or  other  head  officer.  The  statute  law  of  New  Toik,  <N.  T.  Re- 
vised Stataces,vol,  ii.  p.45T,)  has  simplified  the  common-law  proceeding,  by  directing 
that  the  writ,  or  first  process,  against  a  body  corporate,  be  served  on  the  president, 
presiding  officer,  easier,  secretary,  or  treasnrer ;  and  if  the  process  be  returned  served 
dlat  the  plaintiff,  instead  of  being  driven  Co  compulsory  and  vexatious  steps  to  com- 
pel an  appearance  by  diUrmgas,  may  enter  an  appearance  for  the  defendants,  of  course, 
and  proceed  as  in  cases  of  personal  actLoos  against  natural  persons.  The  Revised 
Codes  of  Virginia,  (I  R.  C.  1819,)  and  of  North  Carolina,  (1  H.S.  1837,)  have  a  sim- 
ilar provision  for  the  service  of  process  on  corporations.  I  Robinson's  Pr.  134.  In 
Connecticut,  corporations  are  liable  to  the  process  of  foreign  attachment,  and  the  offl- 
cen  can  be  made  psrdas,  and  held  to  answer  oa  oath.  Enox  v.  Protection  Ins.  Co. 
9  Conn.  Rep.  4S0.  See  Bmmlj  d.  Westchester  M.  B.  Sa  1  Johns.  Ch,  Rep.  366,  S.  P. 
Soin  the  province  of  New  Brunswick,  by  statute  of  6  Wm.  IV.,  c.  33,  a  writ  of  sum- 
mons is  substituted  for  the  original  writ,  and  a  corporation  may  be  proceeded  against 
in  a  summary  way.  Kerr's  N.  B.  Rep.  276.  Corporations  show  by  proof,  on  the 
trial,  that  they  are  a  corporation.  Carmichael  v.  Trustees  of  School  Lands,  3  How- 
ard's Miss.  Rep.  84.  Williams  v.  Bank  of  M.  7  Wendell,  539.  But  corporations  are 
not  liable  to  be  sued  out  of  the  state,  except  upon  foreign  attachment  in  rem,  under 
local  sutniee,  Clarke  u.  N.  J.  Steam  N.  Co.  1  Story's  Bep.  B3I.  Bushel  d.  Coca- 
monwealtb  Ins.  Co.  15  Serg.  &.  Rawle,  IT6.  A  public  municipa]  corporation  cannot 
be  sued  out  of  tlie  county  in  which  it  is  situated.  Lehigh  County  c.Eleckner,  5  Watts  & 
Serg.  181 .    Nor  can  a  foreign  corporation  be  sued  in  New  York  under  their  ^tachment 


(o)  Society  for  Propagating  the  Gospel  v.  Wheeler,  3  OalL  Rep.  109.    Heuriques  v. 
Dutch  W.  India  Co.  2  L.  Raym.  1535. 
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lands  as  secnrity  for  a  debt  (a)  The  same  rule,  aUowing 
*385    corporations  of  one  state  *to  contract  and  sne  in  their 

corporate  name  in  another,  has  been  declared  in  several 
of  the  other  states,  and  may  be  now  considered  as  the  general 
law  of  the  land,  (fi) ' 

act,  which  oulj  coDlempl&ied  the  case  of  s  liability  to  orreit.  H'Qaeen  n.  M.  M.  Co. 
16  JohnaoD,  t.  Bat  iu  property  may  be  anaclwd  bj  a  procesi  in  ran.  Clark  n.  New 
Jersey  Co.  1  Btory,  C  C.  B.  931.  A  fbraign  coipomion  caDuot  be  laed  at  iniitee 
for  eS^u  in  their  htuidi,  tinder  the  attaofameiit  act  in  Jtauachiuetta.  TJiiion  T.  Boad 
V.  N.  E.  M.  In*.  Co.  3  MaM.  Bep.  37.  Feckbam  v.  S.  Faiisb  in  H.  16  Pick.  386- 
Bat  tbej  ma?  tn  rem  under  the  attachment  act  of  Pennijlvania.  Buabel  a.  Common- 
wealth Ins.  Co.  19  StiTg.  &  Bawie,  176.  Angell  &  Amu  on  CoqmnuionB,  334-343, 
Sd  edjL,  and  in  New  Hampshire  and  other  stataa  under  tbeir  foreign  attachment  lav, 
or  whenever  effectiTe  terrice  can  be  made  npon  it  or  iti  property.  Libbey  v.  Hodg- 
doi),  9  N,  H.  Bep.  3»4.  Martin  d.  Bank  of  Alabama,  14  X«ui*.  B.  419.  U.  S.  Bank 
v.  Merchaat«'  Bank,  1  Bob.  Va.  B.  973. 

(a)  SUier  Lake  Bank  v.  North,  4  Johns.  Cb.  Bep.  370.  It  ii  now  settled  bj 
,  statDte,  (N.  T.  Berued  Statntea,  toL  IL  p.  457,}  tbat  a  foreign  oorporatioa  may, 
upon  giTing;  seemly  for  Ihs  payment  of  tha  costs  of  init,  proseciue  in  the  courts  of 
the  stalv,  in  the  same  manner  and  nndv  the  same  checks  m  dorsettiG  corporations. 
A  state  is  a  corporation,  and  may  sae  in  another  state.  Dela£eid  o.  The  Stata  of 
UlJDois,  a  Hill's  N.  T.  Bep.  199.    Angell  &  Ames  on  Corpmations,  3d  edit.  376. 

(£)  Williamson  «.  Smoot,  7  Uartin's  Louis.  Bep.  SI.  N.  T.  Firemen  Ins.  Co.  t>. 
Ely,  9  Conn.  Bep.  960.  PortsmonUi  Livery  Company  t>.  Watson,  10  Hau.  Bep.  91. 
Taylor  c  Bank  of  Alezandtia,  6  Leigh,  471,  Bank  of  Edwardsville  *.  8imp«oii, 
1  HisBonri  Bep.  184.  LaArop  v.  Commercial  Bank  of  Scioto,  8  Dana,  114.  Slew- 
art  V.  V.  S.  Ins.  Co.  9  Watti'a  Bep.  1!6.  Bank  of  Waihtenaw  v.  HonlgoiMr7,  9 
Scammoo's  Bep.  43S.  Bank  of  Angnata  v.  EarU,  13  Patera's  Bep.  919-991.  Osoga 
Iron  Co.  V.  Daweon,  4  Black.  Indiana  Bep.  SOS.  Bank  of  Marietta  u.  Pindall,  S  Ban- 
dolph's  Bep.  469 ;  bnt  in  tbia  l*«t  c*«e  it  waa  held,  that  the  bank  of  another  state 
could  not  enforce  a  priman/  eontrset  made  in  Yirginia.  A  foreign  oorporation  ii 
permitted  to  ne  in  the  Englith  conns.  Henriquei  v.  Dutch  W.  India  Co.  a  Loti 
Bayrn.  1631  S.  C.  I  8tr.  612.  S  Ibid.  807.  National  Bank  of  St.  Charl«a  v.  D« 
Bamalea,  1  C.  &  Payne,  569.  AngeU  &  Ames  on  Corporations,  314,  315,  3d  cd. 
So,  a  lOTBieign  may  sue  in  England,  in  equity  as  well  aa  at  law.  Hollett  v.  King 
of  Spain,  1  Dow  &  Clarke's  Bep.  169.  S.  C.  3  Simons,  338.  Brown  d.  Minis, 
1  M'Cord'i  B.  C.  Bep.  BO.  In  thij  esse  a  shade  of  donbt  was  thrown  over  the  qnea- 
tion,  bnt  there  was  no  dedsioo.  In  ihe  oose  above  mentioned,  from  S  Bandolph,  the 
conri  held,  that  aa  it  was  the  policy  of  Virginia  to  lestrain  all  bonking  operationa  by 
corporations  not  Getablished  bj  their  own  laws,  •  bank  in  Ohio  cotild  not  be  per- 

1  But  a  corporation  can  on!;  btiuedia  the  Jurisdiction  where  its  bniineis  )■  done.  N.  J. 
B.  B.  Co.  V.  M.  C.  R.  R.  Co.  E  UcL.  444.  Xor  doea  the  occidental  tempoiary  preieDCe  of 
its  oflttoers  1q  thfl  fbreign  state  give  juriidicaon.  Monlin  o.  Inanrance  Co.  4  Zabr.  321.  A 
corporation,  thongh  a  citizen  for  the  purpose  of  givlug  the  U.  S.  coaitaJDriiidiction  in  suits 
with  tbe  inhabitsnls  of  other  states,  [>  oot  entitled  nnder  the  cons^tulion  of  the  United 
States  to  the  privileges  orelttEensiD  other  states.  Warren  Co.  v.  Etna  Co.  a  Paine,  C.  C. 
901.    Totem  «.  Wright,  8  Zabr.  439. 
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(5.)  Of  their  right  to  hold  to  charitable  wes. 

It  has  been  a  question  of  grave  import  EUid  difficult  solution, 
whether  a  corporation,  instituted  as  a  charity,  could  be  permitted 
to  become  the  cestui  que  trust  of  lands  devised  for  charitable 
OSes.  Corporations  are  excepted  out  of  the  statute  of  wills  in 
Eoglaud  and  in  New  York,  and  most  of  the  other  states ;  and 
it  has  been  decided  that  they  carmot  be  directiy  devisees  at 
law.  (a)  Bat  in  England,  by  the  statute  of  43  Eliz.  ch.  4,  com- 
monly called  the  statnte  of  charitable  uses,  lands  may  be  devised 


milt«d  to  establish  on  agency  in  Virginia  for  disconn^ng  notes,  or  curbing  □□  other 
banking  operationa,  nor  coald  aa  action  be  inBtainod  in  Virginia  b;  the  bank  on  a 
tMte  thna  acquired.  This  limitation  to  the  general  nile  that  a  feiei^  corporation 
nay  ene,  is  the  lame'in  effect  as  that  prescribed  bj  the  New  York  gtanu«,  and  which 
irill  not  allow  the  corporation  of  any  other  state  or  conntrj  to  do  any  act,  or  mainttuD 
a  snit  on  any  contract  arising  therein,  which  is  not  allowed  to  be  dome  by  any  do- 
meetic  corporation.  It  was  in  this  view  that  the  eoart,  in  Ae  case  of  Randolph,  held 
that  the  Ohio  bank  conld  not  make  a  primary  contract  in  VirgiotB,  in  .relation  to 
banking  bniiness,  as  by  disconnting  notes,  though,  if  the  same  be  done  in  Ohio,  Che 
bank  could  sustain  a  suit  thereon  in  Virginia.  The  court  in  Virginia  ntised,  but  did 
not  decide  the  question,  whether  tho'  bank  in  Ohio  might  not  make  a  Kcondart/  con- 
tract in  Virginia,  lor  carrying  into  effect  the  contract  originally  made  in  Ohio.  A 
point  bearing  on  this  was  decided  in  the  English  case  of  Henriqaes,  where  a  suit  by 
a  Dutch  corporation,  ou  a  recognizance  of  bail  taken  in  England,  was  Bustained  i  and 
in  the  case  of  the  Silver  Lake  Bank  c.  North,  where  a  mortgage  taken  in  New  York 
on  lands  in  that  stale,  to  secure  *  bank  loan  made  in  Pennsylvania,  was  enforced. 

It  may  now  be  considered  as  a  aettled  prindpie  of  law,  that  a  corporation  in  one 
state  or  countiy  may  not  only  sue,  but  may  make  valid  contracts  in  another,  provided 
their  charter  warrants  such  contracts,  and  there  is  no  potitive  disability  by  statute  for 
a  corporation  to  make  such  contracts  in  the  state  where  they  oie  made.  As  a  gen- 
eral rale,  personal  rights  and  contracts  have  no  locality,  and  the  laws  of  comity  apply 
in  their  fullest  extent^  between  the  several  states  of  the  Union.  This  whole  docnine 
was  definitely  established  in  the  Supreme  Court  of  the  United  Slates,  in  the  case  of 
the  Bank  of  Augusta  v.  Earle,  13  Peters,  G19,  what  it  was  held,  in  a  clear  and  able 
opinion,  delivered  by  the  Ch.  J.,  that  the  porchase  by  a  competent  agent  in  Alabama,. 
of  a  biEl  of  exchange,  by  an  incorporated  bank  of  another  state,  was  a  valid  contract.' 
A  foreign  corporation  may  contract  according  to  the  laws  in  another  state,  and  accord- 
idg  to  the  rate  of  interest  in  such  other  state,  though  that  rate  be  higher  than  in  its 
own  state,  when  neither  the  charter  nor  the  laws  of  such  other  state  prohibit  it. 
Frader  v.  WiUcox,  4  Bob.  Louis.  S.  SIT. 

In  several  of  the  states  banking  corporations,  incorporated  out  of  the  stale,  are 
prohibited  by  statute  from  ezercising  banking  powers  within  it. 

(a)  Jackson  v.  Hammond,  2  Gaines's  Cases  in  Error,  337. 


1  Day  V.  Newark  Mao.  Co.  1  Btatchf(a^  R.  633.  Uumford  v.  Am.  Life  Ins.  Co.  *  ComsL 
B.  4S8.    City  Bank  of  Solnmbns  «.  Beach,  1  Blatch.  £.  12i. 
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to  a  corporation  for  a  charitable  use,  and  the  conrt  of  chancery 
will  support  and  enforce  the  charitable  donation.  The  various 
charitable  purposes  which  will  be  sustained,  are  enumerated  in 
the  statute ;  and  the  administration  of  justice,  in  this  or  any 
other  country,  would  be  extremely  defective,  if  there  was  no 
power  to  uphold  such  dispositions.  The  statute  of  Elizabfetb 
has  not  been  reenacted  in  New  York,  New  Jersey,  Pennsyl- 
vania, or  Maryland,  and  probably  not  in  any  of  the  United 
States,  though  it  may  not  have  been  abrogated  in  some  of 
them ;  (a)  find  the  inquiry  then  is,  whether  a  court  of  equity  has 
power  to  execute  and  enforce  such  trusts  as  charitiee,  indepen- 
dent of  any  statute,  and  when  no  statute  declares  them 
•  286  unlawfoL  The  statute  of  wills  merely  •  excepts  corpora- 
tions from  the  description  of  competent  deviBeee;  and 
there  is  nothing  in  the  act  declaring  it  unlawful  for  a  corpora- 
tion to  take  for  a  charitable  use.  They  are  left  in  the  same 
state  as  if  the  statute  of  wills  had  not  been  passed ;  and  the 
question  is,  whether  a  court  of  equity  may  sustain  and  enforce 


(a)  The  statute  of  Elk.  U  in  foree  ia  North  Carolina,  (I  Havka,  96;)  and  in  Een- 
tnckj,  the  Matnte  of  charitable  ases  of  43  Eliz.  is  held  to  be  in  fierce,  and  wai  neTsr 
repealed,  and  conscqaentlf,  thongh  there  be  a  defect  or  want  of  txthd  que  use  to  UkM 
the  oae,  or  if  the  nse  be  too  indefinite  and  nnceriaio  to  be  enforced  independent  of  the 
itatate,  jet  the  eonrt  of  cbanccry  will  obviate  the  difficnltj,  and  give  it  effect  as  near 
the  general  intent  m  ma;  be,  under  the  cy  pra  doctrine.  Gate  and  Bonta  v.  Wil- 
bite,  2  Dana's  Ken.  Rep.  170.  In  that  cue  it  was  held  that  the  objects  and  parpoees 
of  the  ariicles  of  BBiociBtion  of  tbe  people  called  Shnktri,  were  charitable  and  pioni, 
and  yalid  in  hkw;  thai  the  statate  of  4S  Eliz.  was  pro  lanto  a  reTocation  of  the  prior 
statntes  of  mortmain ;  and,  though  a  corporation,  according  to  the  priociples  of  the 
common  law,  coald  not  be  seised  to  a  me,  yet,  since  the  Btatate  of  Eli;[abe[h,  tha 
courts  have  maintsined  deTises  to  coiporationa,  in  trust  for  charitable  nseii  that 
where  a  trust  was  for  a  charitable  n«e,  its  being  a  perpotuitf  was  no  objection  to  it; 
that,  as  there  was  no  reetraint  in  Kenlnck;  similar  to  the  mortmain  act  of  9  George  11. 
religious  sociodee  might  acquire  and  hold  propertj  for  religions  purposes  in  other 
modes  than  that  pointed  oat  in  iheact  of  1814,  The  exception  [n  the  English  statnte 
of  wills,  pTDhibittiig  devises  to  corporate  bodies,  is  omitted  in  the  Eentnchy  statute  of 
will*.  4  Dana,  356.  In  Massachusetts,  the  statute  of  43  Gliz.  c.  4,  is  in  force  so  tax 
as  to  determine  what  are  gifts  to  charitable  uses.  Sandetion  v.  White,  16  Pickering, 
828.  It  ia  adopted  in  principle  and  substance  in  Hasiachnsetts.  Going  u.  Emery, 
16  Pick.  107.  Bnrbank  e.  Whitney,  24  Pick.  isa.  And  io  Connecticut  the  statute 
of  ElizalHth  was  Tirtoallj  re£nactcd  as  early  as  1703.' 
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a  devise  to  or  fv  the  use  of  a.  corpoiation,  provided  the  object 
be  a  charity  in  itself  lawful  and  commendable,  (a) 

The  case  of  Ihe  Bapiitt  Association  v.  Mart,  (b)  was  one  in 
which  a  bequest  of  personal  property  to  the  plaintifis  as  tmstees 
£BLiled  for  want  of  an  incorporation ; '  bnt  the  Teasoniog  in  the 
case  has  thrown  embaorasement  ovei  tiiis  question.  It  was 
there  said  that  the  statute  of  Elizabeth  did  give  validity  to 
some  devises  to  charitable  uses,  which  were  not  valid  without 
the  aid  of  the  statute ;  and  the  opinion  of  the  chief  justice 
seemed  rather  to  be  (for  there  was  no  authc»itative  decision  of 
the  court  on  the  poiot)  that  the  original  interference  of  chancery 
on  the  subject  of  charities,  where  the  cesUti  qtie  trust  had  not  a 
vested  equitable  interest,  was  founded  on  the  statute  of  Eliza- 
beth ;  and  that,  independent  of  the  etatate,  a  court  of  eqiiity 
would  not  sustain  a  charitable  bequest,  where  no  legal  interest 
was  vested.  The  accuracy  of  thb  condnaion  remains  yet  to  be 
established  by  ju^cial  sanction;  and  there  is  a  recent  and 
direct  authority  against  it  in  the  case  of  Ihe  Orphan  Asylum 
Society  v.  JiFCartee,  (c)  in  which  it  was  decided,  in  New  York, 
by  Chancellor  Jones,  after  a  very  elaborate  discuesion  and  con- 
sideration, that  a  devise  of  lands  to  executors,  in  trust  for  a 
charitable  corporation,  for  charitable  purposes,  was  a  legal  and 
valid  trust,  to  be  enforced  in  equity.  Ixird  Northington,  in  the 
case  of  ZAe  AUoraey-  General  v.  Tancred,  {d)  affirmed,  that  de- 
vises to  corporations,  though  void .  under  the  statute  of  wills, 
were  alwaya  considered  as  good  in  equity  if  given  to  charitable 
uses ;  and  ftiat  the  uniform  rule  of  the  court  of  chancery 
*  before,  as  well  as  at  and  after  the  statute  of  Elizabeth,  '  287 
was,  that  where  the  uses  were  charitable,  and  the  grantor 


(a)  la  tbe  caw  of  the  Tnuloei  of  Phillips  Academy  v.  King,  12  HaM.  Rep.  646,  ii 
wu  adjadgcd,  that  gn  agftregale  corporation  wae  capable,  from  iu  nature,  nitlese 
ipeciall;  diiqnalifled,  of  taking  and  holding  property'  tu  a  tnulea. 

(b)  4  WbeatoD,  I. 

(c)  See  p.  388,  note. 

\d)  I  Eden'a  Itop.  10.    I  Wm.  BUcka.  Bep.  91. 


1  Beqnesta  to  uninoorponted  locieties  are  tiutaiaed,  where  the  object  i>  oompeteot  and 
tbe  dedgnatlOD  aaAilent)}-  clear,  a  SandF.  Ch.  R.  133.  Potter  v.  Ch^n,  S  Paige  B. 
689,649. 
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competent  to  convey,  the  conrt  'woold  aid  eTenai  defective  con- 
veyance to  asea.  This  e^me  principle  has  been  advanced  in 
other  cases,  and  by  very  high  authority,  (a)  The  weight  of 
English  opinion  and  ailment  would  seem  to  be  in  favor  of  an 
original  and  necessary  jurisdiction  in  chancery,  in  respect  to  be- 
quests and  devises  in  trust,  to  persons  competent  to  take  for 
charitable  purposes,  when  the  general  object  of  the  charity  was 
specific  and  certain,  and  not  contrary  to  any  positive  rule  of 
law^. 

The  elements  of  the  doctrine  of  the  English  chancery  relate 
ing  to  charitable  uses,  are  to  be  found  in  the  civil  law ;  (b)  and  it 


(a)  Sir  Joseph  JckjU,  in  Eyre  v.  Conotese  of  Shaftesbory,  2  P.  Wm«.  119.  See, 
aleo,  2  Yeni.  Bep.  343.  Lord  Ch.  J.  WilmoE,  in  Attoraej-Qenersl  d.  Lady  Downing. 
Wilmofa  Opinions,  pp.  34,  33.  1  Bra.  Bep.  15.  T  Vfaej,  69.  Lord  Eldon,  in  At- 
tornej-Qeaeral  e.  The  Skinner't  Company,  2  Roie.  B.  416.  Sii  John  Leacb,  in 
Attorney-General  v.  The  Master  of  Brentirood  School,  1  Bylne  &  Keen,  376.  In 
the  caae  of  the  AHorDey-Oenenl  v.  Mayor  of  Dublin,  1  Bligh'a  Sep.  N.  6. 347,  Lord 
Bedcadale  declai^d,  that  the  itfttate  of  Elizabeth  created  no  new  law  on  tbe  subject  of 
charitable  useB,  but  only  a  new  machinery  and  ancillary  jurisdiction.  It  is  Btsted,  in 
Duke  on  TJies,  p.  163,  that  Symons  sold  lands,  by  bargain  and  sale,  to  FlemiDi;,  apOQ 
confidence  to  peifonn  a  charitable  use,  which  be  decUred  by  will.  Tbe  bargain  was 
DOTer  enrolled,  and  yet  the  lord  chancellor  decreed  a  sole  of  the  lands  by  the  heirs,  to 
be  applied  according  to  the  limitation  of  tbe  use.  This  was  the  34  EliK.,  and  befbre 
the  statute  of  charilable  uses.  Chancellor  Walworth,  in  T  Faige,  80,  places  rsliaoce 
on  this  case  as  evidence  of  tbe  common-law  jarisdiction  of  chancery  oTer  chantable 
uses.  Lord  Hardwicke,  in  Auomey-Geneml  v.  Middlelon,  a  Vesey,  337,  held,  that 
before  and  indopendept  of  the  statute  of  Elii^)elh,  tbe  court  of  chancery  did  exercise 
original  jurisdiction  in  cases  of  charities  ai  large,  and  not  legulalei^  by  charter.  It 
was  in  tbe  cases  of  charities  aftcrwarda  provided  for  by  the  statute  of  Elizabeth.  Lord 
Chancellor  Sngden,  in  the  case  in  Ireland  of  the  Incorporated  Society  v.  Ricbarda, 
1  Connor  &  Lawaon,  58,  S.  0.  I  Druty  Sl  Warren  R.  358,  reviews  and  analyzes  all 
the  cases,  and  concludes  that  tbcre  was  an  inherent  jniisdicdon  in  chancery  existing 
before,  al^r,  and  at  the  time  of  the  statate  of  43  Eliz.,  sustaining  devises  to  charitable 
uses,  though  void  at  law. 

(6)  Code,  lib.  I,  tit.  3,  sec.  19,  36  ;  tit.  3,  sec.  38.  Dig.  30,  tit.  I.  lb.  33,  £,  16. 
Btmbao's  note  to  Domat,  b.  1,  tit.  I,  sec.  16.  Swinbnme,  part  6,  sec.  1.  2  Domat, 
b.  3,  tit.  1,  sec.  6;  b.  4,  tit.  3.  sec.  3,  6;  k  3,  tit.  1,  sec.  6.  Lord  Thnrlow,  in  White 
V.  White,  1  Bro.  Rep.  13.  By  a  rescript  of  the  Emperor  Diocletian,  corporatEoni 
could  not  take  real  estate  without  special  license,  and  Gibbon,  who  refen  to  the 
rescript  of  Diocletian,  says,  that  there  were  several  laws  under  tbe  Roman  emperors 
enacted  with  the  same  design  as  the  English  statutes  of  mortmain.  Gibbon's  Hist- 
Tol.  ii.  345.  He  allades,  however,  to  several  instances  in  which  those  laws  bad  been 
suspended  in  favor  of  Christian  charities.  The  edict  of  ConsCantine  (as  cited 
from  the  Tbeodoiian  code  bj  the  aaiigtant  vice-chancellor,  in  bii  able  and  learned 
opinion  on  the  subject,  in  Wright  ii.  The  Trustees  of  the  Methodist  Episcopal  Church, 
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is  questionable  whether  the  English  system  of  charities  is  to  be 
referred  exclosively  to  the  statute  of  Elizabeth.  The  statute 
has  been  resorted  to  as  a  guide,  because  it  contained  the  largest 
enumeration  of  just  and  meritorious  charitable  uses ;  and  it 
may,  perhaps,  be  considered  rather  as  a  declaratory  law,  or 
specl&calion  of  previously  recognized  charities,  than  as  creating, 
as  some  cases  have  intimated,  (o)  the  objects  of  chancery  juris- 
diction over  charities.  If  the  whole  jurisdiction  of  equity  over 
charitable  uses  and  devises  was  grounded  on  the  statute  of 
Elizabeth,  then  we  are  driven  to  the  conclDsion  that,  as  the 
statute  has  never  been  reenact«d,  our  courts  of  equity  in  this 
country  are  cut  off  from  a  large  field  of  jurisdiction,  over  some 
of  the  most  interesting  and  meritorious  tmets  that  can  possibly 
be  created  and  confided  to  the  integrity  of  men.  It 
would  appear  from  the  preamble  'to  the  statute  of  Eliz-  *288 
abeth,  that  it  did  not  intend  to  give  any  new  validity  to 
charitable  donations,  but  rather  to  provide  a  new  and  more 
effectual  remedy  for  the  breaches  of  those  trusts,  (b) 


1  Hoffman'B  Rep.  346)  gave  legalit;r  to  legades  to  the  Chris^an  church,  and  broke 
down  the  Roman  Btatates  of  mortmain,  Legacies  to  pions  uses  became  afterwards 
priTil^ed  in  the  Roman  law,  and  ibeir  uncertainty  wa«  no  objection  to  their  validity. 
Charities  have  their  foacdaiion  in  Christianity.  A  religfiooa  purpose  is  a  charitable 
purpose.  Lord  Langdale,  1  Keen,  233.  Their  eletnent  is  Christian  beneroience,  or 
an  enlaced  love  ot  human  kind,  without  regard  to  selGsh  coDsidejMtions,  or  even  tha 
relations  of  blood,  or  affinity,  or  friendship. 

{a)  1  Ch.  Cas.  134,  267,    6  Bow's  Hep.  136. 

[b)  The  statute  defined  the  charities  which  chancery  would  protect,  and  which  were 
to  be  enforced ;  bnl  the  better  opinion  is,  that  it  left:  the  jurisdiction  as  it  existed 
prior  to  the  statata,  nntonched.  In  Dashiell  v.  Attorney-General,  5  Harr.  &  Johns. 
392,  it  was  decided,  after  an  able  dlscnssion,  that  indepeodeDt  of  the  statute  of 
43  Eliz.,  (and  which  had  not  been  adopted  in  Marjiand,]  a  court  of  chancery  can- 
not sustain  and  enforce  a  deTtae  to  charitable  nses,  which  would,  without  the  slatulo, 
have  been  void  at  law,  as  vague  and  indefinite.  The  same  decision  was  made  ia 
Virginia,  in  Gallego  v.  The  Attorney-General,  where  the  statute  of  43  Etiz.  was  re- 
pealed. 3  Leigh's  Rep.  450.^  Janey's  Executor  d.  Latane,  4  ibid,  3S7.  See,  also, 
Story,  J.,  in  3  Petera's  U-  8.  Rep.  494,  S.  F.  But  in  Whitman  a.  Lei,  IT  Sarg.  & 
Bawle,  B8,  it  was  held,  that  a  bequest  to  St.  Michael  and  Zion  churches  in  Philadel- 
phia, the  interest  to  be  laid  out  in  bread  annually  for  ten  years,  Jor  Uit  poor  of  the 
Lutheran  congr^alion,  was  a  valid  bequest.  That  case  established  that  a  trust  in 
&t'or  of  an  incorporated,  religious,  or  charitable  society,  was  an  available  one ;  and 
the  same  principle  was  declared  in  the  case  of  the  Major  and  Corporation  of  Pbila- 

I  Wheeler  e.  Smith,  9  How.  U.  S.  66. 
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(6.)   T^eir  powers  to  make  contracts. 

It  was  an  ancient  and  technical  role  of  the  common  law, 
that  a  corporation  could  not  manifest  its  intentions  by  any 


d«l[^ia  V.  EllioU,  3  Bswle'i  Rep.  ITO,  and  bj  Mr.  Justice  Boldwio,  in  the  case  of 
S&rah  Zane's  will,  decided  in  lh«  Circuit  Court  foi  PennsjlTuiU,  1833,  Ad  dted  in 
S  Bow.  U.  3.  195, 197.  TboQgh  the  itatnte  for  duritable  ma  of  43  Elix.  *■«  not 
extended  to  Fenosjlvuiia,  jet  (he  prindplet  adopted  in  chaooei?,  in  the  ^iplk*- 
tion  of  tbat  statute,  applied  as  part  of  the  common  law,  The  Supreme  Court  of 
Pemujlvania,  in  Zimmerman  v.  Anders,  6  Watts  &  Serg.  218,  declared  that  a  dense 
of  rcAl  estate  to  an  uninoarporated  association  for  religions  pnrpoMi,  but  incorper- 
•tod  aftor  (be  teMator's  death,  was  good,  and  tbat  the  □onsemUiva  proritions  of  tlM 
■tntate  of  Elisahedi,  and  duritaUe  usee  inpporled  befon  that  statote  and  bejond  it, 
ai«  in  force  tbere.  So  in  the  American  B.  Societj  v.  Wetmoie,  IT  Conn.  li.  ISl,  it 
vas  admitted  at  a  rule  of  eqnitj  to  recognize  and  protect  charities  not  iucocponted, 
In  their  interesu  In  beqneate  and  deriaes,  t&ODgh  not  incorporated,  bnt  remuning  in 
•bejance.  Sea  Inglis  d.  Sailon'  S.  H.  3  Fetars'i  B.  99.  Where  the  abject  umi  dr 
Jhted,  and  the  iiutmment  not  inadequate,  the;  give  relief  to  the  extent  of  the  English 
chancer;.  The  beqaest,  in  the  case  in  9  Vesey,  399,  would  be  good  tbere.  It  is 
immaterial  whether  Uie  pCiBon  to  take  be  in  au  or  not,  or  how  uncertain  the  oljecta 
ma;  be,  provided  there  be  a  diteniioaaTy  paoer  Bottd  to^ahen  over  the  api^cUion  of 
the  testator's  boont;  to  these  objects.  If  the  iateutioti  Buffieienll;  appears  on  the 
bequest,  it  would  be  beld  valid.  But  where  the  particular  charitable  object  is  not 
■pecified,  or  the  charitable  purpose  in  the  channel  of  tbe  testator's  intention  caonot 
I>e  eOfocted,  tbere  u  no  com  in  Pennsjlvania  in  which  the  courts  have  undertaken  to 
make  new  cbannets  for  the  truat  on  the  doctrine  of  ey  pra,  thongfa  there  might  be 
trustees  wlUiug  and  competent  to  act.  Beport  of  the  Penuiylvania  Commie^oneii 
on  the  Civa  Code,  Jan.  1835.  Uaceitainti/  of  indwiidiial  object  would  seem  to  be  a 
characteristic  of  chant;,  for  pemmat  or  indimdual  certain^  has  oflen  been  held 
latat  to  it.i  Tbe 'cases  to  this  point  are  cited  b;  Hr.  Binne;,  in  bis  atgnmeut  in 
the  gt«at  will  case  referred  to  in  a  subeequeut  page.  The  decree  in  the  case  of  the 
Orphan  Asylum  Sodel;  v.  M'Canee,  was  reversed,  on  appeal  to  the  Court  of  Ernin 
of  New  Yo\^;  (9  Cowen's  Rep.  43T ;)  bat  it  was  on  (he  ground  that  the  devise  to  the 
eorpomtion  was  dind,  and  sot  a  Inat  for  the  coiporation ;  and  the  opinion  of  Chan- 
cellor Jones,  on  that  point,  remains  undisturbed.  The  question  reUtiTe  to  the  juris- 
diction of  chancer;  over  devises  to  charitable  uses,  remains  to  be  deflnilel;  selded  hi 
diis  coudr;.  .  See  ui/Ju,  vol.  iv.  p.  503.  In  Hoore  v.  Hoore,  4  Dana's  K.  Rep.  3ST, 
it  was  held,  that  a  court  of  equit;,  widiout  the  aid  of  an;  ilBtnle,  ma;  enforce  a 
trust,  whenever  it  is  so  defined  or  described  b;  the  donor  as- to  enable  the  court,  con- 
sistent!; with  the  rules  of  law,  to  ascertain  and  appl;  it  to  the  objects  Intended ;  and 
where,  in  such  cose,  there  is  no  trustee  appointed  b;  the  will,  the  court  will  act  at 
trustee  and  appoint  one.  The  chancer;  jurisdiction,  whether  a  trust  was  deemed  a 
chari^  or  not,  had  been  established  in  England  prior  to  the  slalnle  of  43  Elk.    It 


>  Ab  to  bequests  void  fbr  uncertalot;,  see  Second  CongiegaCional  Sodetj,  &c,  t.  First 
OongregatiODal  Society,  &c.  U  S.  Hainp.  R.  81G.  Wade  e.  Tbe  American  Colonisation 
Social;,  T  Smedes  &  Marsh.  R.  SSS.  Bridges  r.  Pleauiita,  i  Ired.  Eq.  R.  aC.  White  v- 
UniveisiCy,  Id.  19.    PickeHtig  d.  Sbotwall,  10  Barr's  R.  38.     - 


.dr,yGoogIe 


LBO.  XZXni.]  OF  THB  BIOHIS  OV  PERSOHS.  345 

personal  act  or  oral  discourse,  and  that  it  spoke  and  acted 
only  by  its  common  seal,  (a)     Afterwards  the  rule  was  relaxed, 


was  further  considered  that  the  statute  of  Elizabeth,  so  ^  a»  it  gave  vaHdity  to  nomer- 
ons  charitable  gifts  and  beqncsts  which  wonld  otherwise  be  void,  was  in  force  in  Een- 
tDckj;  bat  BO  &r  as  it  related  to  the  remedg,  when  no  speclBc  application  e:ii8t«d  or 
had  failed,  by  anthorizing  the  appropriatioQ  upon  the  civil  law  doctrine  of  cy  prts,  of 
the  charity  to  some  suitable  and  congenial  purpose  of  charity,  it  was  oot  applicable  io 
OUT  institutions,  or  io  force.  In  this  last  case,  the  eqnity  jurisdiction  over  charitable 
beqaeatt  and  trnata  was  ably  and  learnedly  diacassed  by  Cb.  J.  Robertson,  in  deliver- 
ing the  opinion  of  (be  coart ;  and  in  the  case  of  Potter  u.  Chapin,  6  Paige's  Rep. 
639,  it  was  held,  that  the  Court  of  Chancery  wonld  sustain  a  gift  or  bequest,  or  dedi- 
c»don  of  personal  property  to  public  or  charitable  ases,  if  the  same  be  not  inconsist- 
ent with  local  law  or  public  policy,  and  where  (he  object  of  such  gift  or  dedication  is 
specific  and  capnble  o!  being  carried  into  eCTect  according  to  the  intention  of  (be 
donor.  Chancellor  Walworth  said,  (hat  the  decision  in  the  case  of  the  Bi^tist  Aiio- 
dation  v.  Harf  s  Execnior*,  4  Wheaton's  Bep.  1 ,  was  generally  admitted  lo  be  wrong. 
That  decision  was  that  the  Baptist  Association  was  not  incorporated ;  that  the  indi- 
vidnal  usodates  could  not  take  as  tmstees,  they  being  a  bod;  ragoe  and  uncertain, 
and  that  no  legal  intereet  Tested,  and  that  legades  to  charitiea  were  sustained  in 
England  under  the  statute  of  Elizabeth  only.  Again,  in  the  case  of  the  Datch  Charch 
in  Garden-street  d.  Mott,  7  Paige,  77,  it  was  decreed,  that  the  coort  of  chancery  had 
an  origioal  jnrisdiction  to  enforce  and  compel  the  performance  of  trusts  for  pious  and 
charitable  uses,  when  the  devise  or  conveyance  in  inut  was  made  to  a  trustee  capable 
of  taking  the  legal  estate. 

In  the  case  of  Milne  u.  Milne,  1 7  Louis.  Rep.  46,  under  the  will  of  Alexander 
Milne,  in  which  legacies  were  left)  to  two  public  charitable  asylums,  to  be,  after  the 
death  of  the  testator,  incorporated  and  established  at  Milneburgh,  it  was  held  that 
the  courts  were  bound  to  aid  in  carrying  out  the  intention  of  the  will.  The  legacies 
were  conditional,  and  took  effect  when  the  corporations  were  created,  by  way  of 
executory  devise.  Also,  in  the  case  of  Executors  of  Burr  v.  Smith,  7  Vermont  Bep. 
241,  a  bequest  of  money  to  certain  unincorporated  societies  was  held  good,  and  that 
there  was  a  jurisdiction  in  equity  independent  of  the  statute  of  Elizabeth ;  and  h 
again,  in  Sanderson  v.  While,  IS  Pickering,  32S,  it  was  held  that  If  trustees  in  a 
charily  case,  and  baring  visiuitorial  powers,  an  guilty  of  a  violation  of  law,  they 
may  be  proceeded  against  either  at  law  or  in  equity,  and  that  equity  has  a  general 
jurisdiction  over  abuses  of  all  trusts.  It  was  admitted,  in  the  case  of  Inglis  v.  The 
Sulors'  Snug  Harbor,  3  Peters's  U.  S.  Rep.  99,  that  a  bequest  to  an  association  to  be 
thereafter  incorporated,  will  vest  when  the  corporation  is  created.  So,  again,  in  Bart- 
lett  D-  Nye,  4  Metcairs  R.  378,  a  devise  of  real  estate  lo  an  noincorporated  society, 
.  for  charitable  oses,  was  held  valid,  and  eqnity  wonld  enforce  the  trust  as  against  the 

In  the  case  already  alluded  to,  in  1  HolTman's  Ch.  Bep.  302,  the  whole  subject  of 
the  jurisdiction  of  chancery  over  gifts  and  devises  to  charitable  usee  is  examined  with 
great  industry  and  leamiog,  and  the  numerous  cases  before  and  since  the  sUtutc  of 

(a)  Davies's  Rep.  I£l,  the  case  of  the  Dean  and  Chapter  of  Femes. 
1  Brown  v.  Eelsey,  »  Cush.  143. 
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and,  for  the  sake  of  convenience,  corporations  were  permitted 
to   act,  ia   cffdinary    matters,  without   deed,   as   to   retain   a 


EHubeth  uuJyied ;  lud  the  k.  V.  ChaneeUor  (Hoffbiaii)  coDdndn  that  there  yna  t 
jnriediction  in  dbtaixrj  anterior  to  the  autnce  mei  of  43  Rlii.,  over  charitable  iuh 
npOD  the  groTmijaf  tnist,  sod  thit  the  conits  of  equity  in  New  Tork  pouess  thU  juris- 
diction.  He  citea  Mvenl  ancient  eaiea  ftrini  the  precedooli  of  biUa  and  ploadiagt, 
printed mtder the  dliectioD  of  the  English  record  coiamlMion  in  18!1,  uid  beheld  It 
demonstrable  that  the  itatate  of  Eliz.  did  not  establish  a  single  nevr  principle  in  tihe 
Iftir  of  diaritiea,  and  that  where  Aat  siatnte  does  not  exist,  feoffments  and  grants  to 
tmsteea  for  charitable  QMS  were  Talid.  Id.  S44  lo  !G9.  The  siatnte  of  Elii.  spcdfled 
lite  object*  which  were  to  be  deemed  charities,  and  the  Gaglish  chancery  enforces  none 
orter.  The  power  to  enforce  snch  charities  was  In  the  court,  by  Tjrtne  of  its  original 
constitution,  independent  of  the  etstnte.  tTnder  the  English  statnte  of  mortmain,  of 
9  Geo.  n.,  c.  SB,  a  corporation  cannot  take  the  proceeds  of  lands  deriscd  or  directed 
to  be  sold,  nor  moneys  arisiog  from  the  sale  of  land  giren  to  charitable  nses  by  wilL 
Id.  pp.  !Sd,  S2T.  But  In  New  York,  a  devise  to  trustees  for  the  nse  of  a  corporation 
is  valid,  (hough  a  direct  devise  of  land  to  a  corporation  for  charitable  naes  is  void. 
The  English  statnie  of  Geo.  I!,  avoids  any  gift  or  appoiotraent  lo  any  person  of  any 
interest  or  estate  in  lauds,  or  of  any  money  or  benefit  derived  from  the  sale  of  lands, 
if  b  be  for  the  benefit  of  any  charitable  ase.  (Amb.  SO,  I5S,  639.  U  Vesey,  S41. 
9  Keen,  173.  Seaton  on  Decrees,  130.  I  Hoffmaa'a  Ch.  Bep.  234.)  Bnt  ander  the 
V.  T.  R.  S.  vol.  ii.  p.  5T,  sec,  3,  a  devise  in  trast  to  lesse  or  sell  lands  aod  pay  the 
proceeds  to  a  corporation,  ia  valid,  and,  as  the  A.  T.  Chancellor  observed,  "  the  great 
law  of  charities  has  been  saved,"  Mr.  Binney,  in  a  learned  and  able  argument  in  the 
case  of  Vidal  p.  The  City  °f  Philadelphia,  in  the  Snpntme  Court  of  the  Uoiled  States, 
Id  Febmary,  1844,  3  How.  JJ.  S.  HI,  selected  from  the  volnmes  of  Che  British  record 
commission,  published  in  1837,  above  BO  cases  of  bills  and  answers  in  chancery  relat- 
ing to  charitable  uses,  from  the  reign  of  Richard  n.  lo  that  of  Elizabeth ;  and  which 
went  to  show  the  fact  of  the  exercise  of  chancery  jurisdiction  in  cases  of  charitable 
Tises  before  the  43d  of  Elizabeth,  and  that  charitable  uses,  for  general  and  indefiolte 
pnrposea,  as  well  as  for  specific  charities,  were  assisted  at  that  period  precisely  as  they 
are  now.  The  feet,  1  thiik,  may  be  considered  indisputable,  that  chancerj  uses  are 
lawful  uses  by  the  common  law,  and  that  the  statute  of  Elizabeth  was  only  an  anciltary 
remedy,  now  supplied  by  chancery  as  the  rightful  original  tribunal  for  such  trusts. 
The  cases  were  considered  in  this  light  in  the  opinion  of  the  Supreme  Court  as  delivered 
by  Mr.  Justice  Story,  in  the  gtcit  case  of  Vidal  v.  Girard's  Executors,  above  men- 
tioned. The  decision  in  this  last  case  may  be  sold  to  close  all  fHirtber  discasfion  and 
controversy  on  the  subject,  aud  it  establishes  that  a  corporation  has  a  legal  capacity  to 
take  real  or  personal  estate  in  trust  for  charitable,  eleemosynary,  and  beueScial  use* 
and  paiposes,  in  the  same  manner  and  to  Che  same  extent  as  a  private  petson  may  do, 
and  the  trusts  may  be  enforced  in  equity.  It  was  declared  that  eqnily  had  an  inher- 
ent jurisdiction  before  the  statute  of  Eliz.,  npon  the  ground  of  the  common  law,  to 
enforce  charitable  uses.  Mr.  A.  T.  Chancellor  Sandfbrd,  to  his  very  learned  and  able 
judgment  in  the  case  of  Eniskem  v.  The  Lutheran  Chnrehes,  1  Sandford'e  Ch.  B. 
439,  recognizes  the  same  doctrine ;  land  I  rrfer  to  that  caso  for  the  einctdation  and  e«- 
tablishment  of  the  great  principle,  that  courW  of  equity  will  give  efiocl  to  charities 
directed  to  relipoas  purposes,  on  the  ground  of  a  trust,  and  will  see  that  the  intent  of 
the  tbunder  of  them,  for  civil  a*  well  as  religious  purposes,  be  carried  into  eS^ct.    If 
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servant,  cook,  or  butler,  (a)     The  caee  in  13  Hen.  *  VII. 
35,  (b)  was,  that  a  bailiff  as  a  servant  to  a  corporation. 


»  chaiitf  be  created  fgr  »  religioui  porpOM,  in  a  ChristiaQ  congregilion  desigoUed 
bj  the  name  of  a  sect,  without  aaj  apecification  of  the  paiticalai  worahip  or  tenoCB 
inteDdol,  Che  intent  of  the  founder  will  be  deduced  from  the  tauets,  and  doctrine,  and 
diacipline  of  the  congiegalion  aTow«d  and  practiced  by  its  profcatore  and  mjrshippen 
at  llw  time  of  the  doitation,  and  the  eharitj  will  be  held  appropriated  to  such  chnnji, 
and  to  none  other.'  Thia  case  it  dittingniihed  by  an  exoberant  displaj  of  theological 
learning  on  tbe  mbject  of  Laiheran  creeds  and  &ith,  and  for  the  intelligeQce,  discre- 
tion, and  logical  acnl«aM8  of  the  A.  V.  Chancellor.  Tbe  same  piiaciplce  and  con- 
clusions of  equity  were  stated  and  declared  in  the  analogous  caiea  on  lAdy  Hewley's 
charity,  before  the  Bnglish  coiuls,  in  tbe  Attomey-Qeneral  v,  Pearson,  7  Simon  R. 
S90.  Attorney-General  a.  Shore,  id.  309,  note.  S.  C.  9  CI.  &  FM.  390,  bba.  11  Si- 
mons, 61S,  626,  n.  See,  aUo,  Angell  &  Ataea  on  Corporatloiu,  3d  edit.  137-150,  for 
a  full  digest  of  the  cases  on  this  litigated  question  of  the  power  of  a  corporation  to 
take  ea  deviseB  fbr  chuitable  naes.  In  SboEwell  p.  Mott,  S  Sandfbrd  Ch.  R.  46,  the 
teamed  Tice-ehanceUor  renews  the  discussion  of  the  jurisdiction  of  the  coort  of  chan- 
cery over  charitable  □sBs,'and  be  considers  it  as  having  existed  at  common  law  long 
prior  to  tbe  time  of  the  Tndors ;  that  tbe  point  is  now  settled  by  Judicial  decisions, 
whether  tbe  trnsIeoB  were  a  corporation  or  individuals,  or  ^  gift  was  Co  tmsteee  by 
name,  or  merely  for  an  object  sufficiently  definite  and  specific  to  be  cattied  into  effect. 
Id.  p.  90.  Until  the  statute  of  9  Geo.  II.,  charitable  uses  were  protected  by  the  com- 
mon law.  We  Inherited  them  ihim  England,  and  onr  land  is  filled  with  benevolent 
institutions,  endowed  and  upheld  by  that  law ;  and  ic  is  clear  that  out  statutes  of  uses 
and  inuti  never  intended  to  cut  off  gifts  and  devises  to  charitably  uses,  but  only  pri- 
vate uses  and  trusts  which  had  perplexed  reel  proper^  by  their  intricacies  and  refine- 
ments, and  pidilic  tnuts  and  charitable  nses  were  not  within  the  prnriew  of  the  Ke- 
Tised  Statutes  ;  the  statute  of  oaes  of  S7  Henry  VTU.  ch.  10,  never  had  any  applica- 
tion to  public  charities.    Id.  pp.  50-33.     The  legal  rescrictions  against  prrjKluitiet 

(a)  Kowd.  Eep.  91  b.    S  Sannd.  Rep.  805.    3  P.  Wms.  428,  arg.,  and  1  Kyd  on 
Corporations,  260. 
{b)  Bro.  til.  Corpontioni,  61. 


'  The  rights  and  suthoritie*  of  ecclesiastical  corporations,  boCh  in  the  administration  of 
charities  and  MinponiUiei,  and  in  enforcing  church  ^vemment,  have  been  much  discussed 
In  later  cuss  In  New  York.  Tbe  People  «.  Steele,  2  Barb.  S.  C.  Bep.  89T.  Miller  e.  Gable, 
a  Denlo's  R.  1S3.  See,  also.  Smith  c.  Kelson,  18  Vermont  R.  611.  In  this  last  case  the  re- 
lation  of  the  eccleniaatlcal  to  the  civil  power  is  examined  at  large ;  and  tlie  opinion  of  Ch. 
J.  WilUams  is  marked  by  ezCrsordlnary  perspicuity,  preoirion,  and  strength.  See,  alao, 
Cammeya*.  llM  Coii)omCion,  &e.,  I  Sandf.  Ch.  B.  IBB.  Boberttoo  t.  Bullions,  9  Barb. 
R.U. 

The  following  decisions  wiQ  appear  rem«kBb]e  to  the  American  readera :  Vice  Chancel- 
lor Knl^  Bnce  has  decided,  that  alegaoy  for  the  beat  essay  on  Natural  Theology,  demon- 
strating its  evidence  and  ita  adequacy  as  a  system  of  universal  religion,  was  void,  as  lucon- 
,  alslent  with  Chrisdanlty ;  and  that  a  legac;  for  the  best  essay  Dpon  Emigratlan  to  America, 
was  void  for  oocectahity.  Briggs  r.  Hartley,  Eng.  Law  Joamal  Rep.  Dec.  laGO,  p.  US.  In 
Chancery. 
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conld  justify  without  being  aiitboiized  by  deed ;  but  that  no  in- 
terest could  depart  from  a  corporation,  as  a  lease  for  years,  a 
license  to  take  fees,  and  a  power  of  attorney  to  make  livery, 
without  deed.  So,  in  Manby  t.  Long;,  (a)  it  was  held,  that  a 
bailitf  to  a  corporation,  for  the  purpose  of  distress,  did  not  re- 
quire an  appointment  in  writing.  In  Rex  v.  Bigg,  (b)  the  old 
rule  was  still  further  relaxed ;  and  it  seems  to  have  been  estab- 
lished, that  though  a  corporation  could  not  contract  directly, 


Tcie  nerer  directed  ^^nit  gifts  fbr  charitable  uses,  or  for  aoT  tHeemotyaarj  pnrpoBSt. 
It  is  the  policj  of  the  law  to  encourage  ^leir  extent  and  dnration.  Thelnssoa'a  will 
was  not  a  charil;,  and  charities  are  not  iaalienable  b;  trutees.  Attorn ef 'General  v. 
Hnngerford,  2  Claric  &  Fin.  357,  374.  Attorney-General  v.  Warren,  2  Swanston,  291, 
SOS.  Shelford  on  Mortmain  and  Charitable  Uses.  Dntch  Chnrch  v.  Moti,  7  Paige, 
77.  Griffin  B.  Graham,  1  Hawk's  N.  C.  R.  BS.  Thti  dedsioo  of  the  Tic»«hBncellor 
of  New  York  respecting  charities,  is  spirited,  Inminoas,  and  sound,  and  places  the  ra- 
liditf  of  public  charities  on  solid  foundations,  and  diaws  the  just  and  intelligent  dis- 
tinction between  public  and  privaic  trusis  nod  perpetuities.' 

In  England,  if  there  be  no  trustees,  and  liic  object  is  wholly  tindefined,  the  king 
administers  the  charity  as  parent  palritE ;  but  with  us  the  infbrmatiaQ  of  the  attorney- 
general  may  be  the  appropriate  remedy,  or  the  execacors  or  inuteeB  may  apply  directly 
to  tbe  court  for  direction,  aa  in  the  case  of  Wright  v.  The  Trmiees  of  the  Methodist 
Episcopal  Church,  I  EofiinaD's  Ch.  Rep.  202.  And  it  seems  to  be  nndcntood  that 
the  rents  of  the  land  accroiog  between  the  death  of  the  testator  and  the  sale  of  the 
lands,  go  to  the  heir  and  not  to  the  chari^.    Ibid.  S66. 

In  North  Carolina,  on  the  other  baud,  it  nas  held,  diat  a  bequest  to  a  number  of 
persona  in  their  aggregate  capacity,  bnt  not  incorporated,  and  when  the  object  of  the 
beqaest  was  wholly  indefinite,  was  void.  The  English  doctrine  of  charitiei,  by  whicb 
sndi  bequests  were  to  be  executed  a/  pre*,  was  deemed  unsound,  and  not  the  eqni? 
law  in  that  state.    Holland  v.  Peck,  3  Iredell's  £q.  3SS. 

(a)  3  LeT.  Rep.  107.    Smith  d.  B.  &  S.Gas  Light  Company,  3  Neville  &  Manning, 
771.    1  Adolp.  &  Ellis,  526,  S.  C. 
(t)  a  P.  Wma.  419. 


1  There  have  been,  since  Ihii  note  was  written,  sereral  variant  declaioos  in  the  courts  of 
New  York,  on  the  qoesOon  whether  the  priroiples  of  the  English  law  as  to  charitable  ose* 
have  been  abrogated,  or  essentially  modiBed  by  the  Revised  Statutes,  particularly  by  the 
statutes  of  nsaa  and  trusts.  The  decision  of  the  Court  of  Appeals  seems  to  be  in  accordance 
wiUi  the  views  expressed  in  the  author's  note.    Willianu  «.  Williams,  4  Seld.  G36. 

The  Supreme  Cooit  and  the  Superior  Conrt  of  New  York  considered  the  Revised  Stat- 
ute* as  applying  to  and  governing  charitable  uses,  as  well  aa  private  trasls.  Ayres  v. 
Method.  Church,  8  Sandf.  S.  C.  Bep.  851.  Yates  v.  Yates, «  Baib.  B.  S34.  Andrew  d.  New 
Yorit  Bible  and  Pisyer-Boob  Society,  4  Sandfbrd's  S.  0,  B.  lU. 

The  power  of  the  courts  to  change  the  adrainietration  of  a  chariCj  on  the  doctrine  of  c]i 
prt$,  is  considered  in  Harvard  College  v.  Society  R>r  Promoting  Theological  Edncation,  S 
G^y,  380. 
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except  under  their  corporate  seal,  yet  they  might,  by  taere  vote, 
or  other  corporate  act,  not  uoiler  their  corporate  seal,  appoint  an 
agent,  whose  acta  and  contracts,  within  the  limit  of  his  author- 
ity, woQld  be  binding  on  the  corporation.  In  a  case  a£  late  as 
1783,  (a)  it  was  held,  that  the  agreement  of  the  major  part  of  a 
corporation,  entered  in  the  corporation  books,  though  not  under 
the  corporate  seal,  would  be  decreed  in  equity.  In  Tarborovgk 
V.  7%e  Baitk  of  England,  {b)  it  was  admitted  that  a  corporation 
might  be  bound  by  the  acts  of  their  servants,  though  not  author- 
ized under  their  seal,  if  done  within  the  scope  of  their  employ- 
ment. At  last,  after  a  full  review  of  all  the  authorities,  the  old 
technical  rule  was  condemned  in  this  country  as  impolitic,  and 
essentially  discarded ;  for  it  was  decided  by  the  Supreme  Court 
of  the  United  States,  in  the  case  of  The  Bank  of  Columbia  v. 
Patterson,  (c)  that  whenever  a  corporation  aggregate  was  acting 
within  the  range  of  the  legitimate  purpose  of  its  institution,  all 
parol  contracts,  made  by  its  authorized  agents,  were  express  and 
binding  promises  of  the  corporation ;  and  all  duties  imposed 
upon  them  by  law,  and  all  benefits  conferred  at  their  re- 
quest, raised  implied  *  promises,  for  the  enforcement  of  *  390 
which  an  action  lay.  (cf)'     The  adjudged  cases  in  Eng- 


(a)  H«xw«U  D.  Bolwich  Collefp,  cited  in  1  Foob.  Tr.  306,  note.  Bat  in  Carter  it. 
Dmo  and  Chapter  of  Ely,  7  Simona,  311,  the  anthori^  of  that  case  as  a  precedent 
was  Yvry  idacb  questioned,  and  the  Tice.«hancellor  coiuiderDd  it  as  rea^ng  on  its  par- 
ticnUr  and  singular  circnmstances,  and  that  it  did  not  in  the  least  clistorb  the  settled 
role  of  law,  that  eleemosjnarjr  and  eccletiastical  corporstioiu  were  not  bound  hj  any 
thing  in  the  shape  of  an  agreement  n^iarding  their  Uuidi,  unleas  it  was  eridenced  hj 
«  deed  or  writing  under  their  corporste  seal. 

\b)  16  East's  Bep.  6. 

\c)  T  Cranch,  a«3.    UaNf  v.  Beekman  Iron  Co.  t>  Paige,  188,  S.  P. 

(if)  It  was  held  b;  Lord  HansGeld,  in  the  case  of  The  Bang  u.  The  Bank  of  Eng- 
land, Doug.  534,  that  aaamptil  would  lie  against  a  corporation  for  refusal  to  transfer 
stock,  and  the  same  point  vrae  rnled  bj  Che  Supreme  Conn  of  New  York,  in  the  case 
of  Eonrigbt  v.  BnSaio  Commenuol  Bank,  SO  Wendell,  SI,  and  affirmed  on  error,  32 
ibid.  348.  It  may  now  be  considered  ai  settled  law,  that  on  action  of  assumpsit  will 
lie  against  a  corporation  on  on  implied  promise.  See  the  nnmerons  cases  referred  to 
in  Angell  &  Ames  on  Corporations,  36S,  SSS-S,  3d  edit  So  a  special  action  on  the 
ease  will  lie  against  a  corporation  for  neglect  or  breaches  of  dutj.    Trorer  and  trea-  - 


>  See  Qiuett  s.  AndoTtr,  31  Vermont  B.  EMt.  Sheldon  v.  Fair&x,  id.  103.  Haynas  v. 
Covington,  IS  S.  &  U.  408.  Boss  v.  Citj  of  Uadlson,  1  Smith,  Ind.  BB.  Butts  v.  CuCh- 
bertsoo,  S  Geo.  B.  16S. 

vol-  n.  80 
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land  and  in  Massachusetts  were  considered  aa  fully  supporting 
this  reasonable  doctrine ;  and  that  the  technical  rule  that  a  cor- 
poratioti  could  not  make  a  promise  except  under  its  seal,  would 
be  productive  of  great  nuschiefs.  As  soon  as  it  was  established 
that  the  regularly  appointed  agent  of  the  corporation  could  con- 
tract in  their  name  without  seal,  it  was  impossible  to  support 


pais  will  also  lie  against  a  corporadoD  in  ccrtBtn  cases.'  Ibid.  330-333.  So,  all  odi^ 
))oreti(ias,  whether  pabllc  or  private,  maj  issue  negiitiable  p^wr  for  a  debt  contracted 
in  the  course  of  their  proper  bnstness.  Kellej  v.  Mayor,  &&,  of  Brookljn,  4  Hill's  N. 
Y.  Rep.  263.'  In  the  cue  of  Be^na  d.  A  Baihrbad  Company,  Q.  B.,  June,  tS46,  it 
was  afUndged  in  the  Q.  B.,  after  a  learned  discoseion,  that  an  indiclment  woald  lie 
against  a  corporation  aggregate  for  a  misfeasance.*  The  proper  ponishiQeat  is  the 
assessment  of  a  fine.  It  seemed  to  be  assomed  in  thai  case  as  undcoiable,  that  a  cor- 
poration was  indictable  for  a  wrongfol  omissioa  of  dnt;.  In  this  couDUy  it  is  the 
well-settled  and  familiar  practice,  that  gaaii  corporations  created  t^  law  for  purposes 
of  public  policj,  aro  subject  to  indictment  for  broach  or  neglect  of  duty.  Mower  b. 
Leicoaler,  9  Mass.  B.  ^7.  Riddle  v.  Locks  and  Canals,  7  Mass.  B.  169.  8ce,  also, 
Angell  &  Ames  on  CorporaCiona,  3d  edit.  pp.  391-4. 

It  ma;  properly  be  observed,  while  on  the  reaponaibility  of  corporatioDi  that  it  is  a 
settled  principle  that  corporations  ate  subject  to  taxes  and  assessments  aa  owners  and 
occupiers  of  land  and  other  property  aa  indiriduals,  when  tbeir  ctariera  coatain  no 
stipulation  of  exemption.  Spencer,  Ch.  J,,  in  the  matter  of  M'Queen  t.  Middlelown 
M.  C.  16  Johnson,  7.  Clinton  Wool.  &  C.  M.  Co.  v.  Morse  &  Bennet,  cited  by  Ch. 
J.  Thompson,  in  15  Johnson, 3SS.  Ontario  Bank  D.Bunnell,  10  Wendell,  1S6.  Bank 
of  Watertown  v.  Assessors,  &c.,  SS  Wendell,  6S6.  Providence  Bank  v.  Billings,  4 
Peters,  914.  People  v.  Supervisora  of  N.  Y.  IS  Wendell,  60S.  People  v.  Super- 
vi<iors  of  Niagara.  4  Hill,  N.  Y.  B.  SO.  See,  also,  su/rm,  vol.  i.  pp.  4S4, 498 ;  and  see, 
also,  Angell  &  Ames,  8d  edit.  pp.  427,  438, 439,  431,  and  di.  13,  where  the  cases  ai« 
digested,  and  the  subject  diecossed  fuUy  and  ably. 


1  In  Maund  d.  The  Moiimonthshire  Canal  Co.  4  Man.  &  Onatg.  B.  4G3,  It  was  held  that 
trespass  might  be  malntaiDed  against  a  corporation. 

A  foreign  corporation  condncting  a  lailioad  within  the  state  of  Maw  Jersey  is  liable  fbr 
iiunrias  equally  with  a  doraestio  one.  Austin  E.  N.  Y.  and  £.  B.  B.  Co.  1  Dutoh.  SSI.  In 
ConuectlcDt,  it  Is  held  that  an  notion  for  malioioDS  prosscntioD  lies  against  a  corporation. 
Goodspeed  v.  Bank,  33  Conn.  SSO.  Cbnlni,  in  Missonri,  Childs  v.  Bank,  IT  Mis.  218.  A 
corponulon  Illegally  disturbed  in  the  exercise  of  its  ^achise  by  another  corporation,  may 
maintain  a  bill  eiyoining  the  dlstnitance  as  a  DuisBoce.  S.  tc  L.  B.  B.  v.  S.  &  L.  R.  B.  el 
ol,  3  Gray,  1;  and  le;  NewaA  Plank  Boad  Co.  v.  Elmer,  1  Stoekt.  TE4. 

s  WhsD  they  have  power  to  take  a  note,  and  held  and  convey  real  and  peiBmal  estate, 
they  have  necessarily  the  power  to  negotiate  the  note  in  their  ordlnatjbusluess.  Uclntiree, 
Preston,  6  Gilman  B.  48.  Far  the  liability  of  a  corporation  on  an  hnplled  promise,  sea 
Been  D.  The  Phcenix  Go.  14  Barb.  B.  BS8.  Clark  i.  Cuckfield  Union,  11  Bag.  L.  &  Eq.  443. 
Lowe  v.  lAndoD  &  K.  W.  Co.  14  Eng.  L.  &  Eq.  18. 

•  Queen  v.  The  G.  N.  B  Co.  B  Ad.  &  El.  (N.  S.)  Rep.  816.  New  York  Legal  Observer, 
184«.  Commanwealth  e.  N.  6.  Br.  Proprietors,  3  Qray,  389.  State  e.  H.  &:  E.  B.  B.  Co. 
8  Zabr.  8«0.    State  v.  Vt  C.  R.  B.  1  Wms.  108. 
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the  other  position.  Afterwards,  in  FUckner  t.  Dmted  States  ■ 
Bank,  (a)  it  was  decided,  by  the  same  court,  that  a  bank,  and 
other  commercial  corporations,  might  bind  themselves  by  the 
acts  of  their  anthorized  officers  and  agents,  withoat  the  corpo- 
rate seal.  Whatever  might  be  the  original  correctness  of  the 
ancient  doctrine,  that  a  corporation  could  only  act  through  the 
instrumentality  of  its  common  seal,  when  that  doctrine  was  ap- 
plied to  corporations  existing  by  the  common-law,  it  had  no 
application  to  corporations  created  by  statute,  whose  charters 
contemplate  the  business  of  the  corporation  to  be  transacted  sx- 
clusively  by  a  board  of  directors.  The  rule  has  even  been  broken 
in  upon  in  modern  times,  in  respect  to  common-law  corpora- 
tions. The  acts  of  the  board  of  directors,  evidenced  by  a  writ- 
ten vote,  are  as  completely  binding  upon  the  corporation,  and  as 
complete  authority  to  their  agente,  as  the  most  solemn  acts  done 
under  the  sorporate  seal.  With  respect  to  banks,  from  the  very 
nature  of  their  operations  in  discounting  notes,  receiving  depos- 
its,  paying  checks,  and  other  ordinary  contracte,  it  would  be 
impracticable  to  afRx  the  corporate  seal  as  a  confirmation  of 
each  individual  act.  Where  corporations  have  no  specific  mode 
«f  acting  prescribed,  the  common-law^  mode  of  acting  may  be 
properly  inferred.  But  every  corporation  created  by  statate 
must  act  as  the  stetote  prescribes ;  and  it  is  a  settled  doctrine 
that  a  corporation  may  be  bound  by  contracts  not  under  its  cor- 
porate seal,  and  by  contracte  made  in  the  ordinary  dis- 
cbarge *of  the  official  duty  of  its  agents  and  officers.  *391 
Lastiy,  in  the  case  of  Osbom  v.  United  States  Bank,  (b) 
it  was  declared,  that  though  a  corporation  could  only  appear  by 
attorney,  the  authority  of  that  attorney  need  not  be  under  seal ; 
and  the  actual  production  of  any  warrant  of  attorney  to  appear 
in  ootut,  is  not  necessary  in  the  case  of  a  corporatioD  more  than 
in  the  case  of  an  individual,  (c) 


(a)  8  Wheaton,  338. 

(b)  9  Wbeiton,  738. 

(c)  Nor  need  the  appointment  of  the  agent  in  the  common  trannKctioQi  of  the  cor- 
poration be  evidenced  bj  the  records  of  the  corporation.  Commercial  Bank  of  Buffalo 
e.  Eorlright,  2S  Wendell,  348.  The  board  of  directors  of  a  corporation,  for  all  buii- 
neu  pnrpoMi,  are  the  corporation,  and  they  ma;  aathome  a  committea  to  lell  or 
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That  coTpomtioDS  can  now  be  bound  by  contracts  made  by 
their  agents,  thongb  not  nnder  seal,  and  also  on  implied  con- 
tracts to  be  deduced  by  inference  from  corporate  acts,  without 
either  a  vote,  or  deed,  or  writing,  is  a  doctrine  generally  estab- 
lished  in  the  courts  of  the  several  states,  with  great  clearness 
and  solidity  of  argnment;(a)  and  the  technical  rule  of  tbe 


mortea^  real  «itals,  and  thit  power  implie*  bd  sathori^  lo  affix  die  eorporUe  aaal. 
Barrill  e.  Nahant  Bank,  S  Hetcalf)  B.  168.^ 

(a)  Eutman  v.  Cooa  Bank,  1  N.  H,  Bep.26.  Uune  Btage  Company  v.  Longlej, 
14  Maine  Rep.  444.  Warren  o.  Ocean  Ini.  Co.  16  ibtd.  4SS.  Bayden  f.  Hid.  Tnni- 
pike  Compaaj,  10  Maai.  Bap.  397.  The  Proprielon  of  the  Canal  Bridge  v.  Gordon, 
I  Pick.  Rep.  397.  BnlUay  v.  The  Derbj  FUhIng  Company,  S  Conn.  Rep.  25S. 
Danfonh  v.  Schoharie  Tomplke  Company,  IB  Johna.  Rep.  SS7.  Dna  v.  Bector  of 
St.  Andrew's  Cbnrch,  14  ibid.  118.  Hott  b.  Hick»,  1  Cowen'i  Rep.  GI3.  Tbe  Bap- 
dat  Chnrcfa  v.  MnUbrd,  3  Halited'i  Rep.  183.  The  Cheatnnt  Hilt  Turnpike  v.  Bntttr, 
4  Sei;g.  &  Rawie,  16.  Dnncaa,  J,,  in  Bank  of  Nortbem  Libertiet  v.  Creaion,  IS  ibid. 
313.  Legrand  v.  Hampden  Sidney  College,  3  Hunf.  It«p.  314,  CotiAck  v.  Garrey, 
1  Notl.&H'Cord,  231.  Bank  of  United  Statu  d.  Dandridge,  IS  Wheaion,  64.  Bank 
ofthoMetropoliao.  Gntlachlick,  14  Peten,  19.  Union  Bank  of  Maryland  u.  Ridgely, 
1  Harr.  &  Oill,  334.  Ponltnsy  n.  Weill,  I  Aiken's  Rep.  180.  C«mm.  Bank  Orieana 
o.  Newport  Hanofiutnring  Company,  1  B.  Monroe's  K.  B«p.  14.  Bales  &  Binei  e. 
The  Bank  of  Alabama,  2  Ala.  Rep.  N.  8.  451.  See,  alio,  Angell  &.  Ames  on  Cor- 
porationa,  SIB,  !ia,  saa,  Sd  edit,  and  the  nameroai  endiorilies  there  refert«d  lo.  Th« 
Engliih  taw  ii  more  strict  on  tbia  atibiect ;  for  the  paitral  mle  is  still  nndentood  to 
be,  that  a  nnporation,  tbougfa  creaUd  by  atatale,  cannot  express  its  will,  except  by 
wiidng.  nnder  the  corporate  seal.  Tbe  uosptof  cues  are:  1.  Where  the  acts  done 
are  of  daily  necessity,  or  too  Iniigniflcsnt  for  Che  trouble  of  the  se&l ;  3.  Where  die 
corporation  has  a  head,  ae  a  mayor,  wbo  may  give  commands ;  3.  Wber«  the  acts  to 
be  done  most  be  done  immediately,  and  cannot  wut  for  the  formalities  of  a  seal; 
4.  Where  it  is  essential  lo  a  moneyed  institntion  that  Ehej  shonld  have  the  power  lo 
iHne  notes  and  accept  bills.  East  London  Waterworks  c.  Bailey,  4  Bingham'a  Rep. 
SS3.  la  J,  B.  Moora'i  bep.  532,  S.  C.  Tindul,  Ch.  J.,  in  Fishmongers'  Co.  d.  Rob- 
ertson, 5  Manning  &  Granger,  131,  ISB.  If  the  contract  be  areeuCsd,  Che  general  rule 
does  not  opply ;  and  therefore  atsunipiit  for  nie  and  occupation  may  be  mainiuned 
by  a  corporation  aggregate  against  a  tenant  wbo  has  occupied  premises  nnder  them, 
and  paid  rent.  The  Mayor  of  Staffoul  v.  Till,  4  Bing.  7S.  IS  J.  B.  Moore's  Rep. 
360.  In  Smith  V.  B.  &  S.Ga*  I^ht  Company,  3  Nerille  &  Maiming,  771,  it  was  held 
that  a  corporation  might  authorize  an  agent  to  distrain,  by  parol ;  but  that  in  cases  of 
extraordinary  acts  lo  be  done,  or  where  an  estate  is  to  be  reeled  or  diveBied,  there 
mnat  be  a  deed.  In  BeTerley  o.  Lincoln  Qas  Light  &  C.  Co.  6  Adolph.  &  Ellis,  B39, 
it  was  ai^ndged  that  a  corporation  ablegate  might  be  sued  in  auumptil,  on  a  conlnkct 

I  Anji  seal  put  Co  an  initrament  by  the  intborized  agent  of  the  corporation  will  makt 
that  Instmment  the  dted  of  Cbe  corporation.  Milldam  Foundry  n.  Hovey,  31  Pick.  117. 
Porter  v.  A.  &  K.  R.  B.  Co.  8T  Me.  849.  SouCli  Baptist  Society  in  Albany  t.  Clapp,  18 
Barb.  3G.    See,  howeTer,  Tampike  Co.  v.  McCullongb,  IG  Penn.  SOS. 
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common  law  may  now  be  considered  as  being,  in  a  very  great 
degree,  done  away  in  the  jurispradence  of  the  United  States. 


bj  parol,  uid,  irhether  expressed  or  implied,  for  goods  Bold  and  delivered.  This  mi 
■  relaxalioa  of  the  ancient  rule  of  the  common  law  to  the  lame  exlent  as  had  alreod  j 
been  mule  by  the  conns  of  the  United  StatM,  to  which  the  learned  jadge,  (PatlMon,) 
who  deliveied  the  opinion  ol  the  K.  B.  in  that  case,  alladed.  The  English  conrt  took 
care,  however,  "to  disctsim  entirelj  the  right  or  the  wish  tu  innoTUe  on  the  law  upon 
anj  ground  of  inconTenience,  boweTsr  strongly  mode  oat,"  bnt  adotitted  that  if  the 
old  mle  had  been  treated  by  previoos  dedaions  with  some  degree  of  atrictneu,  and  if 
"  the  principle,  in  bir  reasoning,  leads  to  a  relaxation  of  the  nile  far  which  no  prior 
decisions  can  be  fonnd  expressly  in  point,  the  mere  drcnmstances  of  Dorelly  ought 
not  to  deter  ns."  The  liberal  and  sound  reasoning  contained  in  this  decision,  with 
the  qnalified  raaerre  accompanying  it.  are  both  to  be  commended.  It  was  fiirther 
declared,  in  Chnrch  v.  Imperial  G,  L.  Co.  6  Adolpb.  &  EUis,  S46,  that  U  made  no 
difference  aa  to  the  right  of  a  corporation  to  sue  on  a  contract  entered  into  by  them 
wlihont  aeal,  whether  the  contract  bo  executed  or  cxecatory.  In  the  case  of  the 
Mayor  of  Lndlow  v.  Charlton,  6  Mees.  ft  Wola.  830,  in  the  eschequer,  in  1840,  Baron 
Bolfe  gave  an  elaborate  disenssian  and  judgment  □□  the  qneetion  how  far  a  corpora- 
tion coDid  be  boand  by  a  contract  withoni  their  corporate  seal.  It  was  held  that  the 
late  English  cases  did  not  go  ao  far  as  to  explode  tbe  old  mle,  or  to  hold  a  cotpora- 
tion  bound  in  the  same  manner  a^  individuals  by  execated  contracta.  The  general 
rule  of  the  necessity  of  a  aeal  to  render  a  corporate  contract  valid  still  existed.'  The 
exception  was  limited  Co  small  matters,  or  those  not  admitting  of  delay,  or  where  tbe 
rale  woidd  greatly  ohstmct  the  every  day  ordinary  convenience  of  the  body  corponte 
withont  an  adequate  object,  or  where  tbe  conveyance  ahnoaC  amounted  to  necessity. 
The  power  of  accepting  btlla  of  exchange  and  isauing  promisfiory  notes  came  within 
■  the  principle  of  the  exception.  The  decietons  in  Beverley  v.  The  Lincoln  G.  L.  &■  C. 
Co.  and  in  Church  u.  Imperial  Oas  Light  Co.,  were  founded  on  the  principle  governing 
the  exceptions.  The  decision  in  this  exchequer  case  waa  followed  by  the  Supreme 
Court  of  New  Bmnswick,  in  Seelye  e.  Lancaster  Mill  Company,  Kerr's  Sep.  377, 
and  these  decisions  tend  to  narrow  the  doctrine  maintained  in  our  American  courts. 
Homereham  i>.  Wolverhampton  Co,  4  Eng.  L.  &  Eq.  426.  Governor,  &c,  of  Copper 
Miners  v.  Fox,  3  Eng.  L.  &  Eq.  420.  Bnt  as  dealing  in  contracta  with  corporate 
bodies  has  become  so  common,  and  the  agency  of  corporatiotts  of  some  description 
or  other  is  present  in  the  infinite  business  concerns  of  the  country,  it  becomes  very 
difficult  to  ascertain,  and  dangerons  to  mistake,  any  certain  lest  by  which  (o  determine 
whether  the  transaction  in  the  given  case  comes  witbtn  the  principle  of  the  exception 
to  the  general  mle.' 


1  The  role  of  the  common  law  has  been  recently  sUlI  ftirther  relaxed  by  the  Court 
of  Q.  B.,  so  that  any  contract,  for  goods  or  work  necassary  to  the  pnrpoiea  of  the  ooT- 
poraUon,  the  benefit  of  which  has  been  eqjoyed,  is  binding  even  if  not  nnder  seal. 
Clark  s.  QusTdions  of  Cuckfleld  Union,  11  E.  L.  &  Eq.  U3.  See  alao  Henderson  c 
B.  H.  S,  Navigation  Company,  32  E.  L.  &  Eq.  167,  where  the  state^ient  of  the  exoop- 
Ijons  to  the  eomioon-taw  role  contained  in  tba  opinion  of  Baron  Bolfe  quoted  (tpra, 
was  oonddered  too  narrow,  and  only  applicable  to  municipal  coiporaCiont,  per  Erie,  J., 
p.  172.  See  also  Renter  i.  E.  Tel.  Co.  37  E.  L.  &  Eq.  ISB. 
SO" 
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Bat  it  is  equally  well  settled  that  thongh  parol  evidence  be 
admlBfdble  to  prove  the  agency  and  contracts  of  the  agent  of  a 
corporation,  (for  the  appointment  of  the  agent  need  not  be  by 
seal  in  the  case  of  ordinary  co|itract8,)  coiporatioi:^  Uke  natural 
persons,  are  bonnd  only  by  the  acts  and  contracts  of  their  agents, 
done  and  made  within  the  scope  of  their  authority,  (a)  ^ 


(u)  EsBei  TnnipikB  CorporadoD  v.  Collins,  8  Mass.  Hop.  299.  CUrk  v.  Corpora- 
tion of  Washington,  IS  Whe&ton,  40.  BankofTJ.  S.  n.  Dandridge,  ibid.64.  Leggeu 
0.  New  Jeree;  MannfactiiriBg  and  Banking  Company,  Saxton's  Seir  Jersey  Ch.  Rep. 
Ml,  April  term,  I8SS.  Bank  of  the  MetropoliB  ti.  Galtscblick,  14  Feters,  19.  As 
cotporalions  net  by  agents,  tfaey  are  responsible  in  damages  for  injuries  inflicted 
tbrongb  their  meaDi.  Goodloe  v.  Cit^  of  Cindnnati,  i  Obio  Kep.  &00.  A  special 
action  on  the  cue  wiil  lie  for  n^Iect  of  corporate  duty  by  which  Che  plainliff  snffen. 
Riddle  p.  Proprietors,  tc.  T  Mass.  Rep.  1B9.  The  poweiB  and  responsibitities  resalt- 
ing  fVom  cotpomie  agents  are  very  fully  considered,  and  the  sabetance  of  all  the  decis- 
ions is  giTen  in  Angell  &  Ames  on  Corporations,  ch.  9. 


1  A  corporation  cannot  be  made  liable  tor  the  acts  of  its  agents,  not  within  Its  corporata 
powers,  ereit  though  such  acts  be  ratiSed  by  the  directors.  UcCnIlongh  d.  Moss,  6  Denio's 
R.  tST.  Boom  v.  The  Oity'of  Utioa,  2  Baib.  6.  C.  Rep.  104.  See,  alio,  Hodges  «.  The 
City  of  BofTalo,  3  Danlo's  B.  110.    Noyes  c.  E.  &  B.  R.  B.  Go.  1  Wms.  110. 

And  where  a.  municipal  Corporation  coDstracCed,  througb  their  agents,  a  bridge  so  negli- 
geatly  that  it  fell,  and  the  plaintiff  was  iiuursd,  it  was  held  that  the  corpentlon  was  not 
liable,  the  act  nnder  the  uUiori^  of  which  the  ooostmction  of  the  bridge  was  ordered, 
being  nnconstitntionsL    The  Hayer,  &c.,  of  Albany  o.  Cooliff,  a  ConuL  R.  166. 

Bat  gmtrallji  a  corpoimllon  Is  liable  fbr  the  negllgeoce  and  onskilMness  of  its  agents,  a 
especially  if  there  has  been  any  want  of  due  care  In  the  selection  of  sooh  agents.  Qrote 
v.  The  Cheater,  Jco.  R.  Co.  3  Welsly,  H.  &  Ger.  Bep.  sei.  Mayor  of  N.  Y.  e.  Bailey, 
3  benlo's  R.  US.  See  mile,  p.  [388,]  and  notes ;  see,  also,  The  Rochester,  &c  Co.  v.  The 
City  of  Rochester,  8  ComsL  B.  483.  Lloyd  «.  The  Uayor,  &c.  1  Selden  R.  8Sli.  Ueare* 
V.  Com.  of  Wilmington,  S  bed.  R.*TS.  Mayor  of  Memphis  v.  lesser,  0  Humph.  B.  TfiT. 
Akroti  I.  Macomb,  18  Ohio  B.  339.  See  atitt,  801,  [275,]  n.  Hlokt^  c.  Plattsburgh, 
16  Barb.  R.  428.  Ross  «.  City  of  Madison,  Smith  Ind.  R.  98.  Eatson  v.  The  Mayor,  Sia. 
fi  Sandf.  S.  C.  R.  389.    Jones  c.  R.  B.  Co.,  1  Wms.  899. 

As  to  delegation  of  aothortty  by  dlrectora,  see  BnrrOI  v.  Hahant  Bank,  3  Met.  188. 
GIlUs  V.  Bulsy,  1  Post  140.  As  to  how  thr  the  knowledge  of  the  president  affects  the 
DCTporation  with  nottoe,  sea  Winchester  a  B.  R.  Oa  4  Hd.  3S1,  319.  On  die  binding 
(brce  of  aots  of  directors  beyond  the  chartered  powers  of  the  company,  see  Bargate  ■. 
Shortridge,  81  E.  L.  &  Eq,  44,  per  Lord  St  Leonards,  As  to  how  far  the  company  is 
bound  by  the  fiand  of  directors,  see  Mational  Exchange  Co.  v.  Drew,  83  E.  L.  &  Eq.  1. 
As  to  foi^ery  by  agent,  see  Bank  of  Ireland  v.  Erans,  ibid.  38.  Mechanics'  Bank  v. 
N.  T.  &  N.  B.  B.  B.  4  Dner,  480, 8  Kern.  699.  This  case  arose  on  a  fisndnleot  certifi- 
cate of  stock  issoed  by  the  defeodants'  president  and  transhr  agent,  Schuyler,  and 
coming  by  assignment  Into  the  possesion  of  tiie  plalntifli.  The  defendants  were  dis- 
charged by  the  Court  of  Appeals  reraning  the  decision  of  the  Superior  CoorL  See  v^ra, 
p.  [831,]  n.  There  has  been  recently  some  very  stringent  Isolation  In  seTsral  of  the 
states  against  the  fhnldulant  issue  of  stock  by  the  agents  of  corporations,  making  it  a 
felony  panUiable  by  One  and  imprisonment,  B.  8.  of  He.  (IWT)  c,  1»,  ^  10.    N.  H. 
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(7.)   Gf  the  corporate  name. 

It  U  a  general  rale  that  corporations  muBt  take  and  grant  by 
their  corporate  name.'  Without  a  name  they  could  not  perform 
their  corporate  functions;  and  a  name  is  so  indispensable  a  part 
of  the  constitution  of  a  corporation,  that  if  none  be  expressly 
given,  one  may  be  aseomed  by  implication,  (a)  A  misnomer  in 
a  grant  by  statute,  or  by  devise,  to  a  coqwration,  does  not  avoid 
tiie  grant,  though  the  right  name  of  the  corporation  be  not  used, 
provided  the  corporation  really  intended  it  to  be  made  appar- 
ent, {h)  ^  So  an  immaterial  variation  in  the  name  of  the  cor- 
poration does  not  avoid  its  grant;  though  it  is  not  aettied,  with 
the  requisite  precision,  what  variations  in  the  name  are  or  are 
not  deemed  substantial  The  general  rule  to  be  coljected  from 
the  cases  is,  (c)  that  a  variation  from  the  precise  name  of  the 
corporation,  when  the  trae  name  is  necessarily  to  be  collected 
from  the  instrument,  or  is  shown  by  proper  averments,  will  not 
invalidate  a  grant  by  or  to  a  corporation,  or  a  contract  with 
it;  and  the  modem  cases  show  an  increased  liberality 
*on  this  subject  For  a  corporation  to  attempt  to  set  *393 
aside  its  own  grant  by  reason  of  misnomer  in  its  own 


(a)  MaiTJott  &  Pascaira  Cue,  1  Leon,  Kep.  163.  Anon,  1  Salk.  Rsp.  19t. 
1  Bladu.  Com.  474,  4TS.  1  Ef  d  on  Corporations,  S34,  337,  250,  2S9.  10  Co.  28  b. 
SS,  b. 

(&)  Case  of  (ha  Cliaiicellor  of  Oxford,  10  Co.  57  b.  Inhabitants  v.  String,  5  Hal- 
sted's  Bep.  333. 

(c)  1  Kyd  on  Corp.  336,  253.  6  Co.  64  b.  10  Co.  136  a.  Road  Company  o. 
Croeger,  5  Harr.  &  Johns.  Rep.  132.  Afritan  Society  b.  Varick,  13  Johns.  Rap.  3fl. 
The  Tampike  CompBD?  v.  Kjen,  6  Serg.  &  Rairle,  )B.  Woolwich  v.  Fomat,  Pen- 
nington's Bep.  64.  Inhabitants  v.  String,  5  Halsted's  Rsp.  323.  £1nt  Pariah  In 
Sntton  t>.  Cote,  3  Pick.  Rep.  333.    Angidl  &  Ames  on  Corporations,  SO,  61. 

Uwi  (IBGl)  c.  isao,  Mass.  Lam  (1868)  c.  ISS.  H.  T.  Uvi  (1BS5)  o.  1U.  See 
p.  631,  note. 

The  question  how  far  s  oonipanj  can  InTstidale  its  own  contracta  on  the  gnnmd 
that  the;  are  vUra  rira  via  diiciUMd  at  great  length  In  the  Hdum  of  Lorda  in  Bail- 
wa;  Co.  D.  Hawki,  8G  E.  L.  &  Eq.  8. 

'  A  corporation  baa  no  pover  to  obange  its  name.  10  Ad.  &  El.  N.  S.  8SB,  844.  A  T^l- 
way  ooinpany  has  no  power  to  giro  np  the  management  of  its  line  to  another  company. 
Baman  e.  Rufford,  6  Eng,  L.  &  Eq.  108.  Great  Northern  Co.  «.  Eastero  Conntles  Co. 
13  Eng.  L.  &  Eq.  321.  Winch  v.  Birkenhead  Co.  18  Eng.  L.  &  Eq.  608.  Sonth 
Torksbire  Co.  v.  Qreat  Northern  Co.  IS  Eng.  L.  &  Eq.  61G.  Johnson  v.  Shrewsbury 
Co.  19  Eng.  L.  &  Eq.  6BB.     Shrewsbury  Co.  «.  London  *  N.  W,  Co.  11  Eng.  L.  &  Eq. 

sie. 

'  Vanntnt  e.  Roberta,  S  Hd.  llS. 
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name,  was  severely  censured,  and  in  a  great  measnre  repressed, 
as  early  as  the  time  of  Lord  Coke,  (a) 

(8.)  Of  the  potoer  to- elect  members  and  make  by-laws. 

The  same  principle  prevails  in  these  incorporated  societies  as 
io  the  community  at  large,  that  the  acts  of  the  majority,  in 
cases  within  the  charter  powers,  bind  the  whole.  *  The  majority 
here  means  the  major  part  of  those  who  are  present  at  a  regular 
corporate  meeting.  There  is  a  distinction  taken  between  a 
corporate  act  to  be  done  by  a  select  and  definite  body,  as  by  a 
board  of  directors,  and  one  to  be  performed  by  the  constituent 
members.  In  the  latter  case,  a  majority  of  those  who  appear 
may  act;  but  in  the  former,  a  majority  of  the  definite  body 
must  be  present,  and  then  a  majority  of  the  quorum  may 
decide.  This  is  the  general  rule  on  the  subject;  and  if  any 
corporatioa  has  a  different  modification  of  the  expression  of  the 
binding  will  of  the  corporation,  it  arises  &om  the  special  pro- 
visions of  the  act  or  charter  of  incorporation,  (b)  ^     The  power 


(a)  Jeok.  Cent.  333,  cAae  6,  370,  eaie  SB.    10  Co.  136  a. 

{b)  Rex  D.  Varlo,  Cowp.  Rep.  343.  1  Ejd  on  Corp' M^,  400,434.  I  Blacks. 
Com.  478.  The  Kiag  d.  Bellringar.  4  Tann  Rep.  sro.  The  King  v.  Miller,  S  Term 
Rep.  368.  The  King  v.  Boirer,  1  Bametr.  &  Cnw.  493.  Rex  u.  WhiUker,  9  B.  & 
Cress.  648.  Ex  pule  Willcocka,  T  Coven's  Kep.  403.  Field  v.  Field,  9  Wendell's 
Rep.  394,  403.  Gibson,  J,,  in  St.  Marj'a  Chnrch,  7  Serg.  &  Rawla,  517.  See  tJiC 
eqbject  of  tbe  legality  and  orgsnianlion  of  corporsle  tneetinga,  and  all  cases  relating 
thereto,  examined  in  Angell  &  Ames  oD  Corporations,  ch.  14,  4S3,  3d  edit.  The 
New  York  Revised  Statutes,  toI.  iL  p.  555,  see.  37,  hare  declared,  that  when  any 
power,  amhorit/,  or  doty  is  confided  by  law  to  three  or  more  persons,  or  whenerer 
tbree  or  more  person*  or  officers  are  anthorized  or  required  to  perform  anj  act,  th« 
power  maj  ba  exercised  b;  a  majority,  npon  a  meeting  of  nil  the  penons  so  intrusted 
or  empowered,  odIms  special  provision  be  otherwise  made.  It  is  also  a  general  prin- 
ciple of  law,  of  which  tliis  statate  provision  is  partly  declaratory,  that  in  a  case  of 
mare  private  anthorilj  and  confidence,  onlcss  provisidn  be  made  to  the  eonirajy,  the 
wbola  body  mnst  meet  and  agtve  in  the  decision  ;  but  that  in  matters  of  public  con- 
cern, or  in  some  respects  of  a  ganaral  nature,  and  all  meet,  the  act  of  the  majority 
will  bind.  Commonwealth  v.  Canal  Com.  9  Wuts's  B«p.  466.  Qrean  u.  Milter, 
6  Johns.  Hap.  39.  Vide  injrti,  p.  633.  Ud  a  rerercnce  to  thtee  aititers,  if  all  meet, 
the  award  of  two  is  valid.  Meiklejohn  a.  Young,  Stuart's  Lower  Canada  Rep.  43. 
But  this  is  contrary  to  Ibe  general  rule.* 


t  See  Beck  e.  Hanscom,  9  FosL  aiB. 

*  Kirk  V.  Bell,  11  Eng.  L.  &  £q.  886.    See  the  general  respontlbillty  and  powen  of 
directors  discussed  in  Torfc  Co.  v.  EndsoD,  19  Eng.  L.  &  Eg.  Sfll. 
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of  election,  or  the  Bnpplying  of  members  in  the  room  of  aach 
as  are  removed  by  death  or  otherwise,  ie  eaid  to  be  a  power 
incident  to  and  necessarily  implied  in  every  aggregate  corpora- 
tion, &om  the  principle  of  self-preservation,  (a)  But  it  seldom 
happens  that  an  opportanity  is  afforded  for  the  application  of 
this  principle,  because  the  power  of  election  must  be 
exercised  *  under  the  modifications  of  the  charter  or  atat-  '  S94 
ute,  of  which  the  corporation  is-the  mere  creature,  and 
which  nsnally  prescribes  the  time  and  manner  of  coiporate 
elections,  and  defines  the  qualifications  of  the  electors.  If  this 
be  not  done  to  the  requisite  extent  in  the  act  or  charter  creating 
the  corporation,  it  is  in  the  power  of  the  corporation  itself,  by 
its  by-laws,  to  regulate  the  manner  of  election,  and  the  requisite 
proof  of  the  qualifications  of  the  electors,  in  conformity  with 
the  principles  of  the  charter,  (b) 

It  was  decided,  in  the  case  of  Newling  v.  Fraincis,{c)  that 
when  the  mode  of  electing  corporate  officers  was  not  regulated 
by  charter  or  prescription,  the  corporation  might  make  by-laws 
to  regulate  the  elections,  provided  they  did  not  infringe  the 
charter,  (d)  And  in  the  case  of  the  Commonwealtk  of  Penn- 
sylvania V.  Woe^er,  (e)  it  was  held,  that  a  corporation  might, 
by  a  by-law,  give  to  the  president  the  power  of  appointing  in- 
spectors of  Qie  corporate  elections,  and  also  define  by  by-laws 


(a)  Hicka  r.  Town  of  Lunceston,  1  Bol.  Abr.  S13,  514.    S  East's  Kep.  STS,  n. 

(i)  9  Kjd  on  Corp.  30, 30.  Thongh  the  charter  givet  to  a  Miect  bodr  tb«  power 
to  niBhe  b^-lmwB,  it  does  not  direat  the  bodj  of  oirpor&tions  at  targe  of  the  same 
r^ht  King  v.  Westwood,  4  Bamew.  &  Cress.  TBI.  Lovell  v.  Westwood,  B  Dow  t 
Clark,  31.  There  is  thU  distinction  on  the  subject,  that  if  tJia  power  of  making  br- 
]*ws  be  comniiued  lo  the  corpomte  body  M  Urgo,  they  may  delegate  thnt  power  to  a 
raleet  1x>dy  representing  tfaem ;  bat  if  the  power  be  given  to  a  select  body,  ^ey  can- 
not delegate  that  power.i 

(c)  3  Term  Rep.  189. 

(d)  See,  also,  Rex  v.  Spencer,  S  Bnrr.  Bep.  IS37.  S  Eyd  on  Corp.  36.  31.  King 
r.  We«lwood,  T  Bingham's  Bep.  1. 

(c)  3  Serg.  t  Bawie,  39. 


I  See  nolB(l)  p.  [iM].  Bnt  where  the  power  is  Tested  In  a  select  body,  an  act  done  by 
the  persons  cosnptaing  that  body,  in  a  mus  meeting  of  nil  the  corporators,  Is  not  a  valid 
corporste  net.  Cammeyer  v.  United  Oeman  L.  Churches,  3  Sandf.  Cb.  S.  1ST.  See, 
also,  Conro  e.  Fort  Henry  Iron  Co.  13  Bub.  ST,  S8. 
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the  natnre  of  the  ticketa  to  be  aaed,  and  tUe  manner  of  voting 
All  such  regulations  rest  in  the  discretion  of  the  corporation, 
provided  no  chartered  right  or  privilege  be  infringed,  or  the  law 
of  the  land  violated.  It  is  settled  that  a  by-law  cannot  exclude 
an  integral  part  of  the  electors,  nor  impose  upon  them  a  qualifi- 
cation inconsistent  with  the  charter,  or  unconnected  with  their 
corporate  character,  (a)  Though  in  the  case  of  elections  in 
public  and  municipal  corporations,  and  in  all  other  elections  of 
a  puhlic  nature,  every  vote  mast  be  personally  given  ;,(b)  yet, 

in  the  case  of  moneyed  corporations,  instituted  for  pri- 
'  295    vate  purposes,  it  has  been  held  *  that  the  right  of  voting 

by  proxy  might  be  delegated  by  the  by-laws  of  the  insti- 
tution when  the  charter  was  silent  (c) 

It  is  a  question  not  definitely  settled,  whether  the  officers  of 
a  corporation,  who  are  directed  to  be  annually  elected,  can  con- 
tinae  in  office  after  the  year,  and  until  others  are  duly  elected, 
in  cases  where  the  time  of  election  under  the  charter  has 
elapsed,  either  through  mistake,  accident,  or  misfortune,  and 
there  is  no  provision  in  the  charter  for  the  case.     In  the  case  of 


(a)  Rex  V.  Spencer,  3  Burr.  Rep.  IBST.  The  gencr&l  law  on  the  sabject  of  vMA 
b^-Uws  is  well  digested  in  1  Woodd.  Lee.  •195--5O0.  No  director  can  be  excluded  bj 
the  board  of  directors  of  a  banking  institolion  from  isspecting  the  boobs  of  Ihe 
bank,  and  the  coart  will,  in  a  proper  case,  enforce  the  right  bj  mandamoi.  It  mast, 
howerer,  be  lo  a  case  of  a  clear  right,  and  for  some  jnst  or  useful  purpose.  The 
People  D.  Throop,  12  Wendell's  Rep.  183.  Hatch  v.  Citj  Bank  of  New  Orleans, 
I  Robinson's  Lonis.  Rep.  470.>  The  right  in  this  last  case  was  considered  as  belong- 
ing to  Ihe  individnal  stockholders. 

(b)  Case  of  the  Dean  and  Chapt«r  of  f  eroes,  Daviee's  Bep.  IS9.  Attomef-Qenerat 
B.  Scott,  I  Vesey,  *13. 

(c)  The  Stale  d.  Tndor,  5  Day's  Rep.  329.  In  New  Tork,  (B.  S.  vol.  i.  604,)  at 
the  election  of  corporate  oBJcers  in  corporations  of  a  private  nature,  except  library, 
religions,  and  moneyed  corporations,  stockholders  may  vote  by  proxy.  In  PhQlips  ti. 
Wickham,  I  Paige's  Rep.  598,  the  chancellor  doubts  ibe  validity  of  the  right  of  vot- 
ing by  proxy,  when  the  power  is  not  given,  either  espreasly  or  impliedly,  in  Ui9  act 
creating  the  institution.  And  in  Taylor  d.  Oriswold,  2  Qreen's  N.  J.  Rep.  223,  in 
the  Snpretae  Court  of  New  Jersey,  after  a  full  and  learned  discossion,  it  was  held  to 
be  a  principle  of  the  common  law,  that  where  an  elecUon  depended  npon  the  exercise 
of  judgment,  the  right  could  not  be  dcpnied;  and  that  it  required  legislative  tanc- 
tion,  before  any  corporate  body  could  make  a  valid  by-law  authorizing  members  to 
vote  by  proxy.  The  anthorilj'  of  the  case  of  The  Stale  t>.  Tudor,  may,  therefore,  be 
contidered  as  essentially  shaken. 

1  Sea  ii^iv,  p.  SM,  note  a. 
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public  officers,  who  are  sucb  de  facto  acting  under  color  of  office 
by  an  election  or  appointment  not  Btrictly  legal,  or  without  hav- 
ing qualified  themselves  by  the  requisite  testa,  or  by  holding 
over  after  the  period  preacribed  for  a  new  appointment,  as  in 
the  case  of  sheriffii,  constables,  &c. ;  their  acts  are  held  valid  as 
respects  the  rights  of  third  persons  who  have  an  interest  in 
tbem,  and  as  coocems  the  poUio,  in  order  to  prevent  a  failure 
of  justice,  (o) 

This  general  principle  has  been  apjdied.  to  the  officers  of  a 
private  moneyed , corporation,  so  far  aa  concerns  the  rights  of 
others,  (b)  and  the  sounder  and  better  doctrine,  I  apprehend  to 
be,  that  where  the  members  of  a  corporation  are  directed  to  be 
annually  elected,  the  words  are  only  directory,  and  do  not  take 
away  the  power  incident  to  the  corporation  to  elect  afterwards, 
when  the  annual  day  has,  by  some  means,  free  from  design  or 
fraud,  been  passed  by.  (c)  ^ 


(a)  The  King  b.  Lisle,  Andrews's  Bep.  163.  The  Poople  d.  CoUins,  T  Johiu.  Bep. 
549.  JoueB  V,  Gibeon,  1  N.  H.  Bep.  366.  Johnston  a.  Wilson,  9  ib[d.  aos.  Anoa. 
19  Mod.  Sep.  996.  In  Ihe  matter  of  The  M.  &  H.  Bsilroad  Co.  19  Wendell.  135, 
145.  PIvinoath  v.  Painter,  IT  Coon.  Bep.  58S.  The  State  v.  Allen,  2  Iredell's  N. 
C.  Bep.  183.  Sprague  v.  Blilejr,  19  Pick.  Bep,  436.  In  tbis  last  cose  it  was  held 
that  a  collector  of  taxes  was  not  responsible  for  the  regolarity  of  the  town  meeting, 
or  the  validit;  of  the  votes  at  the  meeting  at  which  the  tax  was  granted.  It  is  a 
nsuol  and  wise  provision  in  public  charters,  that  tb«  ofDcers  directed  to  be  annnall^r 
appointed,  shall  continue  in  office  nntil  other  fit  persons  shall  be  appointed  and  swom 
in  their  places.'  This  was  the  cose  in  the  charter  granted  to  the  cilj  of  New  York, 
in  1686,  and  again  in  1730.  By  the  English  statute  of  1  Victoria,  ch.  78,  /or  the 
Tegniation  of  mtmidpci  corporodims,  it  was  declared  that  the  election  of  persons  to 
corporate  offices  should  not  be  qoestioaed  for  want  of  title  in  the  persons  presiding 
K  anch  elections,  provided  such  persona  were  in  actual  poaseasion  of,  and  had  taken 
npon  themselves  the  execution  of  Ihe  duties  of  such  office. 

(bj  Boinl  V.  Bank  of  Washington,  11  Seig.  &  Rawle,  411.  Bank  of  the  United 
Slates  e.  Dandridge,  IS  Wbeoton,  64.  Lehigh  Bridge  Co.  v.  Lehigh  Coal  Company, 
4  Bawie,  1. 

(c)  Hicks  V.  Town  of  Laanceeiou,  1  Kol.  Abr.  513.  Foot  v.  Prowse,  Mayor  of 
Truro,  Str.  Bep.  695.    3  Bro.  P.  C.  167,  S.  C.    The  Queen  b.  Corporation  of  Dur- 

\  Cabjll  V.  Salamaura  Mutual  Ins.  Co.  9  Doug.  Mich,  R.  124.  An  election  will  not  be 
annulled  for  prior  Irregularities  in  the  election  of  offioers  dt  facta,  who  have  acted.  Smith 
c.  Eih,  4  Qill  R.  437.  Every  reaaonable  intendment  Is  in  fkvor  of  the  regularity  of  the 
proceedings  of  a  piivala  corponUon.  U'Daniels  v.  Flower  Brook  M.  Co.  as  Vermont 
B.  374. 

>  R,  S.  of  Uidoe,  (ISST,)  c.  48,  sec.  7.  Without  suob  a  provision  oerporaUoo  officers  do 
not  hold  over.    Beek  v.  Hansoom,  S  Post  318. 
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*296  *Tbe  statnta  of  11  Qeo.  L  a.  4,  was  made  expressly 
to  prevent  the  hazard  and  evils  of  a  diseolation  of  the 
corporation,  from  the  omission  to  elect  on  the  day ',  and  it  seems 
to  admit  of  a  question  whether  the  statute  was  not  rather  de- 
claratory, (for  BO  it  has  been  called,)  and  introduced  to  remove 
doubts  and  difficulty,  (a)  The  election,  when  it  does  take 
place,  must  be  had,  and  the  assent  of  a  majority  of  the  corpora- 
tion to  any  traneaction  concerning  the  corporation  mnst  be 
given,  when  the  members  of  the  corporation  are  duly  assembled 
coUegialiter ;  end  they  most  act  simvi  et  semel,  and  not  scatter- 
in^y,  and  at  several  times  and  places,  {b} 


ham,  10  Mod.  Bep.  148.  The  Feopl«  v.  Riukcl,  9  J<Auu.  B«p.  147.  Tnuteea  of 
Vemon  Societj  v.  Hilla,  6  Cowcn's  Kep.  23.  McCall  b.  Bjram  HanofictnriDg  Co. 
6  Conn.  Rep.  428.  Nasbville  Bikiik  v.  Petwuj,  3  Hampti.  Tenn.  B^.  523.  BuE  seo 
B«i  V.  Foole,  7  Hod.  Bep.  195.  Cases  temp.  Hanlw.  33.  S  Bam&rd.  Bep.  E.  B. 
447,  S.  C.  contra  ;  Sind  the  opinion  of  the  chancellor,  in  Phillips  s.  Wickham,  1  Puge's 
Rep.  590,  seems  also  to  be  oontra.  In  the  case  of  Bex  n.  Poole,  {Cases  temp. 
fiardw.  23,)  Lofd  HardwkkB  speaks  doalitfullf  of  the  canunoo  law  on  this  point; 
though  he  refers  to  the  case  of  Lansdown,  in  Bolle's  Abridgmeni,  where  &□  eleo- 
tioQ  eight  dajB  sfler  the  charter  daj  was  held  good,  for  that  die  daj  was  odIj  direc-  - 
tory.  But  he  admitted  that  the  mentioa  of  houi«  oa  the  electiaD  days  was  merely 
diiectory,  and  not  restricCiTe.  In  the  case  Ei  paru  Heath  and  ochen,  3  Hill,  43, 
it  was  held,  that  where  a  itatnte  required  an  official  act  lo  be  done  bj  a  given  dag^ 
for  a  public  poipose,  it  wat  merely  tHrectory  as  to  time,  and  the  act  done  on  a  snc- 
ceeding  day  was  held  valid. 

(a)  The  King  e.  Pasmore,  3  Term  Bep.  338,  24S,  346.  By  the  N.  Y.  Berised 
Stamtes,  if  any  corporation  shall  not  organise  and  commence  the  tiansactiwi  of  it* 
business  within  one  year  from  the  date  of  its  incorporation,  its  corpoiate  powen 
shall  cease. 

{&)  The  Dean  and  Chapter  of  Femes,  Daiiec'*  Bep.  130-132.  Feirce  v.  Kew  Or- 
leans Building  Co.  9  Louis.  Bep.  397.  In  like  maimer,  the  acta  of  joint  arbilralori, 
u  well  as  all  other  judicial  acts,  must  lake  placo  in  the  presence  of  each  other.  Stal- 
wonh  V.  Inns,!  13  Mobbod  &  Welsby,  466.  Moore  s.  Ez'rs  of  Moore,  Coxe'a  M.  J. 
B.  144.  When  a  coqraiation  elec^n  has  been  inegnlarly  or  ill^ally  condncted,  the 
regular  and  established  common-lair  remedy  is  by  motion  for  leare  to  file  a  jno  tear- 
rtmlD  informaiion.  Ex  partt  Hurphy,  T  Cowen,  1  &3.  B^ina  v.  Aldenon,  1 1  Adolph. 
&  Ellij,  1.  In  New  Tork,  by  statute,  (seas.  4S,  ch.  39S,  sac.  9,  and  which  provision 
was  afterward!  ittcorporaCed  in  the  N.  Y.  R.  S.  vol.  i.  603,  sec  5,1  a  more  summary 
and  easy  remedy  was  provided.  Any  person  aggrieved  by  any  such  corporate  elec- 
tioDB,  may,  on  giving  reasonable  notice,  apply  to  the  Supreme  Conn,  who  are  lo  pro- 
ceed forthwith,  and  in  a  inmmaiy  way,  to  hear  the  affidavits,  proofs,  and  allegationi 

■t  rather  deoUned  to  maka  a 
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The  power  to  make  by-laws  is  either  expressly  given  oi 
iamiiy  annexed,  as  being  neceesaiily  incident  to  corporate  bodies 
to  enable  them  to  fulfil  the  pnrposee  of  theit  institntion ;  and 
when  the  object*  of  the  power  aad  the  persons  who  are  to  exer- 
cise it,  are  not  specially  defined  in  the  charter,  it  is  necessarily 
limited  in  its  exercise  to  those  purposes,  and  resides  in  the  body 
politic  at  large.)  It  is  osQal,  however,  in  ^e  charter  creating 
the  corporation,  to  vest  the  power  of  making  by-lawB  in  a  select 
body,  as  for  instance  in  a  board  of  tmstees  or  directtnrs.  (a) 
These  corporate  powers  of  legislation  must  be  exercised  reason- 
ably,^  and  in  sound  discietioo,  and  strictly  within  the  limits  of 
the  charter,  and  in  perfect  sabordination  to  the  coostitntion  and 
general  law  of  the  land,  and  tha  rights  dependent  thereon. 
Subject  to  these  limitations,  the  power  to  make  by-laws  may  be 
sustained  and  enforced  by  just  and  competent  pecuniary  penal- 
lies,  (b) 


of  ifae  p«rtiBa,  and  to  eatabluh  the  election,  or  order  a  new  electioa,  or  mika  such 
order  aod  give  bqcIl  relief  u  right  and  jtuttca  nw;  require.  See  the  cue  Ex  parti 
Holme*,  S  Cowen,  iSG,  to  Chat  effect. 

(a)  Angell  ft  Ames  on  Corporationi,  3d  edit.  ch.  10. 

(b)  Bee  die  opiniooa  of  the  jndgea  in  tbe  case  of  the  King  v.  'Weetwood,  7  Blog. 
Rep.  1,  and  the  verj  elaborate  opinion  of  the  awiitant  Tice-cbanceltor  of  Sew  YttA, 
in  Weeterrelt  o.  Corporation  of  tlw  Cit;  of  New  Toik,  a  Hoffman's  Ch.  Sep.;  and 
see  Angell  &  Ames  on  Corpora^ni,  ch.  10,  3d  edit,  where  ihie  branch  of  the  aubject 
ia  treated,  and  with  great  and  exhaoatiog  rsaearcb.  Erery  eoiporaie  bod?  hat  a 
ri^t  at  common  Uw,  and  without  statute,  to  make  bj-lawt  needfnl  for  die  manage- 
ment of  the  biuineas  and  propertj  of  the  corporation,  and  to  regulate  die  datiee  and 
conduct  of  its  officers  and  agents.  Sarage,  C3i.  J.,  in  The  People  ir.  Tkroop,  19  Wen- 
dell's B.  1S3.  Child  n.  Hndion'«  Ba7  Compeo]',  S  F.  Wms.  309.  In  the  case  of  the 
State  of  Loniiiaoa,  €X  rdat.  Hatch  if.  The  Git;  Bank  of  New  Orleana,  decided  on  ap- 
peal to  the  Snpreme  Court  of  Louisiana,  Uorch,  1843,  it  was  edjadged  that  a  Bto<^- 
bolder  and  director,  without  a  retolntion  of  the  board,  bad  no  right  to  inspect  the  sloid: 
le^  or  transfer-book  containing  the  list  of  the  slockholdeiB.*  See  Rex  v.  Bank  of 
England,  3  B.  &  Aid.  630.  Rex  v.  Merchant  Tailen'  Company,  2  B.  &  Adolphns, 
lis,  died  in  mpport  of  the  decision,  and  the  case  of  The  People  v.  Throop,  in  IS 


I  Poirer  to  inppieu  a  botue,  &c.,  will  not  autliociia  its  demolition.    Welch  v.  Stowell, 

3  Dong,  (tnch.)  B.  saa.  But  a  power  gina  to  directors  to  pass  by-laws,  wtU  antborSie  a 
miyoiity  of  them  to  pass  by-laws.  Cobill*.  Kalamazoo  Unt.  Ins.  Co.  9  Dong.  (Miob.')  B. 
134,  ante,  p.  [3RG]  note.  (1} 

<  Tlie  re&Bonableness  of  a  by-law  is  a  question  of  law  and  not  of  ftust   State  v.  Ursrton, 

4  Zabr.  485. 

a  But  see  cMfm,  onli,  p.  [9BB,]  note  a. 
VOL.  n.  31 
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*297        *  (9.)     Of  the  power  of  removal. 

The  power  of  amotion  or  disAuDchisement  of  a  mem- 
ber for  a  reasonable  cauae,  is  a  power  neceBsarily  incident  to 
every  corporation.  It  was,  however,  the  doctrine  formerly,  that 
no  freeman  of  a  corporation  could  be  disfranchised  by  the  act 
of  the  corporation  itaelf,  nnless  the  charter  expressly  conferred 
the  power,  or  it  existed  by  prescriptioo.  (o)  Bat  Lord  Ch.  B. 
Hale  held  {b)  that  every  corporation  might  remove  a  member 
for  good  cause ;  and  in  Lord  Bruce's  case,  (c)  the  E.  B.  declared 
the  modem  opinion  to  be  that  a  power  of  amotion  was  incident 
to  a  corporation.  At  last,  in  the  case  of  7%e  King  v.  Richard- 
son, {d)  the  qnestion  was  fully  and  at  large  discussed  in  the  K. 
B. ;  and  the  court  decided  that  the  power  of  amotion  was  inci- 
dent and  necessary  for  the  good  order  and  government  of  cor- 
porate bodies,  as  much  as  the  power  of  making  by-laws.     But 


Wend.,  was  cited  in  BOpport  of  the  dedsion  of  the  conit  below.  Bat  a  corporaCioa 
cannot,  by  a  ey-Inic,  tabjcct  to  forfeiture  iharei  of  stockholden  for  non-pajnieiit  of 
hulalmeDU,  tiDleM  the  power  be  eipreiil;  gnuited  bj  the  cberler.'  -CoipotBtioiiB 
(«]iDOt  impoie  penalties,  and  take  redress  into  their  own  handi.  Eiit  d.  Nowill, 
1  Tenn  Rep.  118.  In  the  matter  of  the  Long  Islana  R.  H.  19  Wendell,  37.  How 
far  and  when  it  is  in  the  power  of  the  corporation  to  enforce  bj  init  the  paTmeot  of 
anbicripCiona  for  corporate  stock,  and  isake  and  reccrer  astessmenls  for  ttie  asme,  ia 
folly  conndered,  and  the  cases  cridcally  examined  in  Angell  ft  Ames  on  Corponi- 
tlona,  3d  edit.  ch.  15.  In  Tuttle  v.  Walton,  1  Eellj'a  Qeo.  R.  43,  a  by4aw  of  a  cor- 
poration creating  a  lien  on  the  atock  ofthe  membere  fbr  their  corporate  debta,  ia  ralid 
and  binding  between  the  corporators,  and  eren  as  agunst  a  pnrchaser  at  execntioii  of 
the  stock,  tmth  ROf  ioB  qflht  lim,  and  when  the  lien  wbs  prior  in  time  to  the  lien  acquired 
under  the  jndgment,^ 

A  certificate  of  rorporate  tloci:  ia  transferable  by  a  blank  indorsement,  which  may  be 
filled  tip  by  the  holder,  by  writing  an  assignment  and  power  of  aEtomey  oTer  Ae  sig- 
nature tudoned.    Kortrigfat  e.  BuffaJo  Commercial  Bank,  30  Wendell,  91.* 

{a)  Bagg'scase,  11  Co.99a.3dtesolntion.  See,  also,  Sty.  Bep.  477,480.  ILord 
Raym.  391.    3  ibid.  1S66. 

(i)  Tidderlj's  caw,  1  Sid.  Rep*.  14.  (c)  2  Str.  Rep.  819. 

((£)  1  Borr.  Rep.  517. 


1  Nor  Impose  npon  them  a  penooal  liability.  TruBlees  of  Free  Schools,  &c.  v.  Flint,  18 
Met.  R  S8B.  See  also  Downing  «.  Potts,  8  Zabr.  68.  Winter  c.  K.  S.  Co.  11  Geo.  488. 
K.  &'P.  R.  R.  Co.  V.  Eendall,  SI  He.  4T0. 

>  The  effect  of  subsoripdons  absotule  and  coodittana]  was  disetused  In  P.  &  E.  R.  R.  v. 
Dum,  89  Ue.  687. 

s  See  Dunn  v.  Com.  Bank  ofBu^lo,  11  Barb.  B.  G80.  As  to  the  effect  of  merely  formal 
transfen,  see  Sabin  «.  Bank  ofWoodttook,  11  Vt  8(8. 


.dr,yGoogIe 


iiEC.  saxm.]         07  thb  biqhts  of  peibsons.  S63 

this  power  of  amotion,  as  the  court  held  in  that  case,  most  be 
exercised  for  good  cause ;  and  it  most  be  for  some  ofience  that 
has  an  immediate  relation  to  the  duties  of  the  party  as  a  cor- 
porator ;  for  ae  to  ofTencee  which  have  no  immediate  relation  to 
bis  coiporate  trusty  but  which  render  a  party  infamous  and  unfit 
for  any  office,  they  must  be  established  by  indictment  and  trial 
at  law  before  the  c(»poration  can  expel  for  such  a  cause.  In 
the  case  of  The  Commonwealth  v.  8l  Patrick  Society,  (a)  while 
it  was  adtnitted  to  be  a  tacit  condition  annexed  to  the  corporate 
franchise  that  the  members  would  not  oppose  or  injure  the 
interests  of  the  corporate  body ;  and  that  expulsion  might  follow 
a  breach  of  the  condition ;  yet  it  was  adjudged,  that  without  an 
express  power  in  the  charter,  no  member  could  be  disfiran- 
chised  unless  he  '  had  been  guilty  of  some  offence  which  *  398 
either  affected  the  interests  or  good  government  of  the 
corporation,  or  was  indictable  by  the  law  of  the  land,  and  of 
which  he  bad  been  convicted.  If  there  be  no  special  provision 
on  the  subject  in  the  charter,  the  power  of  removal  of  a  member 
for  just  cause  resides  in  the  whole  body,  {b)  But  a  select  body 
of  the  corporation  may  possess  the  power,  not  only  when  given 
by  charter,  but  in  consequence  of  a  by-law  made  by  the  body  at 
large ;  for  the  body  at  large  may  delegate  their  powers  to  a 
select  body  as  the  representative  of  the  whole  community,  (c)  > 

The  cases  do  not  distingoish  clearly  between  eUsfranchisemeiU 
and  amotion.  The  former  applies  to  members,  and  the  latter 
only  to  officers ;  and  if  an  officer  be  removed  for  good  cause  be 
may  still  continue  to  be  a  member  of  the  corporation,  (d)  Dis- 
franchisement is  the  greater  power,  and  more  formidable  in  its 
application ;  and  in.  joint  stock  or  moneyed  corporations  no 
stockholder  can  be  disfranchised,  and  thereby  deprived  of  his 
property  or  interest  in  the  general  fund  by  any  act  of  the  cor- 
porators, without  at  least  an  express  antiiority  for  that  pur- 


(a)  a  Binnoj'B  Rep.  *41,    See,  aUo,  to  S.  P.,  WiUcoek  on  Mnn.  Corpoi*t<oi> 
\b)  The  King  t>.  Ljme  Ragte,  Doug.  Bop.  U9.    Wlllcock  on  M.  C.  Mfl. 
(e)  Ibid.  SDd  3  Bdit.  Rep.  1S37. 
{4)  Aflg«ll  &  Ames  on  Corpondoni,  4M,  9d  edit. 

1  People  *.  Higipiu,  16  HL  110. 
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pose ;  (a)  and  aoleM  an  officer  be  elected  and  declared  to  bold 
during  pleasnre,  the  power  of  amotion  ae  well  as  of  diafiranchise- 
ment  ought  to  be  ezerciBed  in  a  just  and  reasonable  manner, 
and  upon  due  notice  and  oppoitooity  to  be  heard,  (b) 

(10.)  Corporate  powers  strictly  construed. 

The  modern  doctrine  is  to  consider  corporatdons  as  having 

each  powers  as  are  epecifically  granted  by  the  act  of  incorpora- ' 

tion,  or  as  are  necessary  for  the  purpose  of  carrying  into 

'399     effect  the  powers  expressly  granted,  and  as  not  'haviog 

any  other.'    The  Supreme  Court  of  the  United  States 

declared  this  obvions  doctriact  (c)  and  it  has  been  repeated  in 

the  decisions  of  the  state  courts,  {t)    No  role  of  law  comes  with 


(a)  Aogen  &  Atnea  on  Corporatioiu,  409.    Bagg's  om«,  11  Co.  99. 

(b)  The  Commonve&lth  u.  Penn.  Beneflci&t  Inailtution,  !  Serg.  &  Eawlc,  141. 
Bnt  the  poirerof  dUfrsadiiMment  and  amotitHi  ii  to  b«  ezerclied  bj  the  corporatioa 
at  large,  DDlesa  it  be  b;  charter  expreatly  confided  to  a  panicolar  penon  or  wlect 
body.  Angell  &  AmM  on  Corpomtioa*,  423,  Sd  edit.  In  thii  latt  edition  of  Messn. 
Angell  k  Ames,  the  caaea  in  which  the  power  of  amotion  or  disfhinchiBemcnt  may  be 
or  be  not  exerdsfd,  are  mllected  and  reriewed ;  pp.  408,  4S4,  ch.  12.  The  accept- 
ance of  another  Inoompatible  office  doea  not  operate  m  an  abaolote  avoidance  of  die 
former,  in  any  caae  where  the  party  could  not  direst  himself  of  that  office  by  his  own 
act,  withont  the  coocarrence  of  aaolher.  .King  v.  Patleson.  4  Bamew.  &  Ado!.  1. 

{c)  Head  k  Amory  o.  The  ProTidance  Insonnce  Company,  2  Cranch,  167.  Mar- 
(hall,  Ch.  J.,  4  Wlieaton,  636.  Beaty  p.  Lewee  of  Knowier,  4  Fcten's  U.  S.  Bep. 
163.  Taney,  Ch.  J.,  in  the  com  of  the  Bank  of  Aoguiu  v.  Earle,  19  Peters,  5BT. 
Knayon  u.  Coster,  14  ib.  IS2.  Stoiy,  J.,  in  the  case  of  the  Bank  of  the  U.  B.  t>. 
Dandridge,  12  Whentoo,  6S. 

(if  J  The  People  n.  Uilca  Ininrance  Company,  IS  Johnt.  Rep.  858, 383.    19  Id.  I. 


1  Plank  Bead  Oo.  e.  Donglaai,  B  Seid.  444.  Commonwealth  v.  E.  &  N.  E.  B.  B.  3T  Penn. 
tBB.  RnseeU  o.  Topping,  6  MoL.  IM.  Parrine  v.  0.  &  D.  Gacal  Oo.  B  How.  U.  S.  1T2. 
And  the  powsn  of  a  corporation  are  stiiotly  conflned  to  the  jniisdiotlon  creating  it;  and 
Iherefbre,  if  one  state  aatborlEe  tbe  ereotion  of  a  bridge,  one  ecd  of  which  eitands  into 
anotber  state,  tbe  corpomtton  oasnot  oollset  toll  of  those  who  pass  only  the  part  of  the 
bridge  sitoatsd  in  the  other  state.  Middle  Bridge  Corporation  v.  Marks,  2S  Maine  B.  829 ; 
see,  also,  Millar  t.  Ewer,  )T  Maine  B.  BOB.  Freeman  v.  Haahias  W.  P.  &  H.  Co.  S8  Me. 
,  S4S.  In  these  cases  It  was  beld,  that  all  the  prooeedings  of  a  meeHag  of  the  oorporalora 
held  ont  of  thestate  were  TOld.  AnigreemeDt  byaPlank  Road  Co.  In  N.  T.  to  pnmhise its 
own  stock  was  held  against  public  policy  and  rold.  Bsiton  t.  PI.  Bd.  Co.  IT  Barb.  S«T. 
The  Hght  of  a  corporatjoa  to  subicribe  to  stock  in  another  ccrpoiatioa,  oijanlied  fitr  ■ 
different  pnrpoae,  was  denied  In  Savings  Bank  v,  Meriden  Agenoy  Co.  14  Conn.  ISS.  See 
also  Hodges  e.  N.  E.  Screw  Co.  1  B.  I.  812,  S  R.  I.  B.  Sumner  v.  Maroy,  8  W.  &  M.  IDE. 
Bat  a  corporation  may  enter  Into  a  partneiihip  with  an  individual  for  pniposes  connected 
with  its  legidmate  bosbess.    CatsklU  Bank  c  dray,  14  Barb.  4T1. 
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a  more  reasonable  application,  coDsideting  how  laviehly  charter 
privileges  have  been  granted.  As  corporations  are  the  mere 
creatures  of  law,  established  for  special  purposes,  and  derive  all 
their  powers  from  the  acts  creating  tiiem,  it  is  perfectly  just  and 
proper  that  they  should  be  obliged  strictly  to  show  their  author- 
ity for  the  business  they  assume,  and  be  confined  in  their 
operations  to  the  mode,  and  manner,  and  subject-matter  )we- 
scribed,  (a)  ^  The  modem  language  of  the  English  courU  is  to 
the  same  efiect ;  (b)  and  in  a  recent  case  (c)  it  was  observed,  that 


8.  V.  The  K.  T.  Firemen  Iniaraaoe  CompsDj  v.  Tilj,  5  Conn.  Bep.  560.  The  N. 
T.  Firemen  Iniaranee  Compan;  v.  StatgtB,  9  Cowen'i  Rep.  654,  675.  The  H.  R. 
Ini.  Co.  F.  Lawrence,  3  Wendell,  482.  SaT»ge,  Ch,  J.,  N.  R.  F.  Ina.  Co.  r.  Ely.  3 
Cowen,  709.  Life  and  Foe  Ina.  Co.  it.  lifoehanie  Fire  Ins.  Co.  T  Wendell,  31.  Fint 
Fuiih  in  Satton  e.  Cole,  3  Pick.  Rep.  233.  The  Sute  v.  Subbini,  1  Stewart's  Ala. 
Rep.  299.  Berlin  e.  New  Briuin,  9  Conn.  Rep.  IBO.  Aagell  &  Ames  ou  Corpora- 
tions, 339,  Sd  edit.  The  New  York  BeviMd  Statales,  vol.  i.  p.  600,  sec.  3,  have  de- 
clared that  DO  corpocatioii  shall  poasesa  or  ezerdse  anf  corporate  powers  not  expteul^ 
given  hj  statnle,  or  b;  i(a  cborur,  except  such  as  ahidl  be  oecessary  to  tbe  exercise 
of  the  power*  «o  eonmeraied  and  given.  The  cue  of  Sharp  v.  Speir,  and  Sharp  v. 
Johnson,  4  Hill's  N.  7.  Rep.  76,  9S,  are  samples  of  the  very  ttrict  and  even  atringent 
~  <D  of  Che  puweri  and  proceeding*  of  municipal  corporations  in  respect  to 
ktion,  and  sales  of  prirale  property.'  By  the  New  York  Revised 
Statutes,  3d  edit  vol.  i.  pp.  B93,  S94,  all  astodalioD*  for  banking  purposes,  and  all 
banking  openuioaB  uaauthoiiied  by  Uw,  are  prohibited  andet  a  penalty.  The  pro- 
hibition extends  equally  to  foreign  corporations  exercising  bniineH  of  banking  in  this 
•Cate.^ 

(a)  Corporate  actt  moat  not  only  be  anthorited  by  the  diaiter,  bnt  thoee  acta  most 
be  done  by  neb  offlcen  or  ageoti,  and  in  snch  manner  as  the  charter  anthorizes. 
Taney,  Ch.  J.,  in  the  Bank  of  Angnsta  v.  Barle,  13  Peters,  GB7. 

{b)  Dublin  Corporation  t>.  Attomey-QenenI,  9  BU(^,  K.  S.  395. 

(c)  Bronghton  v.  The  Klanchester  Water  Worita  Company,  3  Banew.  &  Aid.  1. 

<  In  the  matter  at  Flatbmli  Avanoe,  &a.  1  Barb.  S.  C-  Bep.  1B6.    S  id.  ITG. 

A  power  to  erect  a  bridge,  will  anthoriie  the  parcbase  of  one  already  erected.  Thomp- 
son*. Tbe  N.  Y.  &  H.  R  R.  Co.  S  Saudf.  Ch.B.  616;  see,  also,  Haletead  f.  Mayor  of  N.  Y. 
e  Bub.  S.  C.  Rep.  SIB.  In  this  case,  a  drall  drawn  bj  the  Corporation  of  N.  Y.,  was  held 
void  in  the  hands  of  aiaiiaj!dcholder;  the  power  to  diaw  being  condlUonal,  and  the  charter 
apuUfc  aO.     S.  C.  3  Comat  R.  4S0. 

■  If  the  officers  have  nnreasonably  neglected  to  compel  an  assessment,  the  general  Oindl 
of  the  corporation  will  be  liable,  otherwise  not.  Camming  o.  The  Mayor  of  Brooklyn,  II 
Paige  R.  696.    Lake  o.  The  Tnutees  of  WOliamiborgh,  4  Denlo's  B.  530. 

*  As  to  what  will  atncnnt  to  keeping  an  office  for  backing  parposes  by  a  foreign  corpo- 
lation,  see  Taylor  e.  Bmen,  3  Barb.  Ch.  B.  301.  It  leent  that  the  negotiable  securities  of 
foreign  corporations,  valid  on  their  face,  wlU  be  upheld  In  the  hands  of  fcma  jWe  holdere, 
without  notice,  thongh  put  In  oLrculatJon  in  violation  of  the  charter  of  the  corporation,  and 
of  the  law*  of  the  state  where  lasned.  Stoney  v.  American  L.  In*.  Co.  11  Paige  B.  636. 
81  • 
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a  corporation  conld  not  bind  themBelves  for  purposes  foreign  to 
those  for  which  they  were  established.'  Where  a  <x»poration  was 
created  for  purposes  of  trade,  it  lestilted  neoessarily  that  they 
must  have  power  to  accept  bills  and  issae  notes.*  Bat  if  a  com- 
pany be  formed,  not  for  IJie  porpoaes  of  bade,  bat  for  oilier 
pnrposes,  as,  for  instance,  to  snpi^y  water,  the  nature  of  their 
bnainesB  does  nbt  laise  a  neoeasary  implication  that  they  should 
have  power  to  make  notes  and  isane  bills ;  and  it  seemed  to  be 
donbted  whether  there  mnst  not  be  an  express  authority  to 
enable  them  to  do  it.'  The  acta  of  corporation  agents  are  con- 
strued with  equal  strictness ;  and  it  ia  the  doctrine,  that  though 
a  deed  be  signed  by  the  presidmt  and  cashier  of  a  ccoporation, 

and  be  sealed  with  its  corporate  seal,  yet  the  oourtA  may 
'303    look  beyond  tbe  seal,  'and  if  it  be  affixed  without  the 

authority  of  the  directors,  and  that  fact  be  made  affirma- 
tively to  appear,  the  instrument  is  null  and  void,  (a)  * 

(a)  The  Maj'or  aad  Cominonalt;  of  Colchwtw  b.  Lomen,  1  Tea.  ft  Bewnei's  Bep. 
945.  lUghman,  Ch.  J.,  fn  iha  csm  of  St  ISazft  Chon^,  T  Berg.  A  Bftwle,  UO. 
Leggatt  n.  N.  J.  Hbd.  and  Bankini:  Co.  Saxlon'i  B.  Ml.  I^tj  act  of  a  pablic  bodjr 
Bcting  nnder  BtAtnte  snthoritj,  which  is  lo  diveat  an  owoer  of  hu  propertj  for  anj 
public  purpose,  without  hia  conaent,  ia  to  bo  atricllj  and  rigid);  pnrsaed,  Ytui  Wickte 
V.  Bwlfoad  Compan]',  8  Green'g  N.  J,  Rep.  16!.  The  King  v.  Bagsbaw,  7  Term  Bep. 
363.  The  King  v.  Ha^or  of  Liverpool,  4  Bdft.  S944.  Bex  v.  CnAe,  Cowp.  M. 
Weiteirell  v.  Corporatioii  of  New  Tork,  3  Eoffmui's  Ch.  Hep.  See,  alao,  npni,  n. 
b,  the  coses  of  Sharp  u.  Spier,  and  of  Sharp  v.  Johasou.     There  ia  a  i«Ty  Talnable 


1  But  power  to  ezecat*  works  InddeDtal  to  main  purpOM  will  be  preaomed  >f  exeraltad 
iomifiU.    Wright  v.  Scott,  U  E.  L.  &  Eq.  1. 

3  See  Claike  c.  Sohool  District,  B  B.  L  IM.  But  a  bank  m^  sot  make  an  aocommoda- 
UoD  indonemeiit.    Bank  of  Genesee  r.  Patcbiu  Back,  il  Kem.  SOB. 

*  Mining  companies  have  no  implied  authority  to  borrow  monej.  Hawtajna  c.  Bouma, 
TM.  &W.M6.  meketH  e.  fiMuiett,  1  Com.  B.  B.  (6a  Eng.  C.  L.)  S8S.  LawJ.  B.  (N.  S.) 
C.  P.  IT.  JSltr  as  to  banking  campaniaa.  Bank  of  Aostiala^  v.  Back  of  Aostialia,  13 
Jnlist  B.  189.  Bunnester  v.  Koow,  8  £og.  L,  &  Kq.  WT.  Bat  the  manager  of  a  mine 
has  anthorit7  to  incur  debts  for  wages  and  goods  necessary  lo  can?  on  the  mins)  and 
shamholden  making  iem  jlis  advance*  of  money,  necesseiy  to  oarry  on  tLe  mine, 
wni  be  allowed  such  advances.  German  Mining  Company,  m  re,  19  Eng.  L.  &  Eq.  U>1. 
Moss  e.  HoOuIlongh,  T  Baib.  IT*.  Sacket'i  Harbor  Bank  t.  Lewis  Count;  Bank,  U  Barb. 
118.    N.  Y.  L.  1.  &  T.  Co.  V.  Baebe,  S  Said.  sei. 

<  It  1*  held.  In  1  Sdden  B.  830,  Hoyl  v.  Thompson,  {reverting  the  decision  of  the  coort 
below,  8  SandC  8.  C.  B.  41fl,)  that  where  tha  charter  entrusts  the  nunageuraat  of  a  coi^ 
poratlon  to  a  board  of  directors,  the  president  and  cashier,  unless  specially  anthoriied, 
have  no  power  to  assign  the  ohoses  In  action  of  the  company  as  secnrity  for  a  precedent 
.debt.  N«r  can  the  stockholden  act,  the  power  being  by  the  oharter  placed  in  the 
dlrecton.    Ooniv  *.  Fort  Hsory  Iron  Co.  IS  Barb.  B.  IT. 
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IV.  Of  the  vititations  of  eorporetions. 

I  proceed  next  to  consider  the  power  and  disoi[dine  of  visita- 
tions to  whidi  corparations  are  snbject  It  is  a  power  applica- 
ble only  to  ecclesiastical  and  eleemosynary  coiporationH ;  (o) 
and  it  is  nndeistood  that  no  other  corporatioDs  go  ander  iha 
name  of  eleemosynary  bat  colleges,  schools,  and  hospitals,  (b) 
The  visitation  of  civil  corporatiqpa  is  by  the  government  itsdf, 
'  tbroogfa  tiie  medium  of  the  courts  of  justice.  And  in  the  case 
of  the  faihue  or  want  of  a  visitor  over  a  private  eleemosynary 
foundation,  tbe  dntiee  of  a  visitation  devolve,  in  Eo^and,  upon 
the  cfown,  and  is  exercised  at  the  present  day  not  by  the  K.  B., 
bat  by  the  lord  chancellor  in  his  viedtoriEd  capacity,  (c)  As  it 
has  been  determined  in  New  York,  (d)  that  the  chancellor  can- 
not act  in  a  visitorial  character,  the  juriadiction  in  such  a  case 
would  revert  to  the  coorts  of  law,  according  to  the  ancient  Eng- 
lish practice,  to  be  exercised  nnder  common-law  process,  (e) 

To  eleeTDosynary  corporations,  a  visitatorial  power  is  at> 
tached  as  a  necessary  incident  The  natoie  and  extent  of  this 
power  were  well  explained  by  Lord  Holt,  in  his  celebrated 
judgment  in  the  ease  of  Philips  v.  Bury.  (/)  If  the  corpora- 
tion be  public,'  in  the  strict  sense,  the  govenunent 
*  has  the  sole  right,  as  trastee  of  tiie  pablic  intereet,  to  *  301 
inspect,  regulate,  control,  and  direct  the  corporation,  and 
ita  funds  and  firanchises,  because  the  whole  interest  and  fran- 
chises are  given  for  tiie  public  use  end  advantage.  Such  co^ 
potations  are  to  be  governed  according  to  the  laws  of  the  land. 
The  validity  and  justice  of  their  private  laws  are  examinable  in 
tiie  courts  of  justice ;  and  if  there  be  no  provision  in  the  char- 


dueas^n  on  the  natiire,  power,  and  r«Btriction  of  6»  Omsftr  of  eorponite  stock  ill 
ch.  16  of  Angell  &  Ames  on  Corporations,  9d  edit.  p.  499,  uid  the  aamarous  Ameri- 
can cases  aie  tbere  ciKd  and  examined.  The  subject  is  rather  of  too  prscticiil  a  natare 
to  admit,  in  a  work  of  tliif  character,  of  ■  digest  of  the  manj  and  nice  distinctions, 
and  I  moat  refer  the  atadent  to  the  treatise  itself. 

(a)  1  BlBcki.  Com.  480.    3  Kji  on  Corp.  174. 

\b)  1  Woodd.  Lee.  474. 

je)  The  Attonw^-Genet*!  v.  Dixie,  la  Tei.  619.  The  5«me  v.  Cterandon,  IT  il»d. 
4S1. 

(cf)  Anhnm  Academy  t>.  SBong,  1  Hopkina'i  Ch.  Bep.  STB. 

(e)  Rex  tr.  Bishop  of  Chwier,  Str.  Rep.  797. 

(/)  Skinner's  Bep.  447.    1  Lord  R«;m.  S,  S.  C.    3  Term  %ep.  S46. 
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ter  how  tbe  successioii  shall  contiane,  the  law  Bupplies  the 
omission,  and  says  it  shall  be  by  election.  Bat  ptivatm  and 
particular  corporations,  founded  and  endowed  by  indiTidaals 
foT  charitable  purposes,  are  ssbject  to  tiie  private  government  of 
tboae  who  are  the  efficient  patrons  and  founders.  If  there  be 
no  visitor  appointed  by  the  founder,  the  law  appoints  tiie 
founder  himself,  and  bis  heirs,  io  be  the  visitors.  This  visltato- 
rial  power  arises  from  the  piop^ty  which  the  founder  assigned 
to  support  the  charity ;  and  as  he  is  the  author  of  the  charity, 
the  laws  give  him  and  his  heirs  a  visitatorial  power ;  that  is,  an 
authority  to  inspect  the  actions  and  regulate  the  behavior  of  the 
members  that  pariake  of  the  charity.  This  power  is  judit^al 
and  supreme,  but  not  legislative.  He  is  to  judge  acccnxling  to 
the  statutes  and  rules  of  the  college  or  hospital ;  and  it  was 
settled,  by  the  opinion  of  Lord  Holt,  in  the  case  at  PMUps  v. 
Bttrp,  (and  which  opinion  was  snetained  and  affirmed  in  the 
house  of  lords,)  that  tiie  decision  of  the  visitor  (whoever  he 
might  be)  was  final,  and  without  appeal,  because  the  doctrine 
is,  that  the  founder  reposes  in  him  entire  confidence  that  he  will 
act  justiy.  (a)  In  most  cases  of  eleemosynary  establishments, 
the  founders  do  not  retain  this  visitatorial  power  in  themselves, 
but  assign  or  vest  it  in  favor  of  some  certain  specified  trustees 
or  governors  of  the  institution.  It  may  even  be  inferred,  from 
tbe  nature  of  the  duties  to  be  performed  by  the  corporation  or 
trustees  for  the  persons  interested  in  tbe  bounfy,  that  the  foanp 
ders  or  donors  of  the  charity  meant  to  vest  the  power  of  visita* 
tion  in  such  troatees.     Tliis  was  the  case  with  Dartmouth  Cki- 

lege,  according  to  the  opinion  of  the  Supreme  Court 
*302    *of  the  United  States,  in  the  case  of  DarttaotUh  College 

V.  Woodward,  (b)  Where  governors  or  trustees  are  ap- 
pointed by  a  charter,  according  to  the  will  of  the  founder,  to 
manage  a  charity,  (as  is  usually  the  case  in  colleges  and  bospi- 


(dj  In  ShipUf'g  CAM,  who  WM  expelled  Iram  hi*  college  in  Oxford  UniTersil;  Tor 
poblishing  a  libel  and  being  guilty  of  general  immorelity,  he  appealed  to  the  king  ai 
vliitor,  aad  the  appeal  was  heard  before  Lord  Chancellor  Camden.  The  jndgmeDt  of 
the  chancellor  was  moat  masterly,  and  the  decree  of  the  dean  and  chapter  wu  ceverwd, 
U  most  arbitrary  and  anjnat,  and  ramtrary  to  the  "Bnt  principle*  of  common  'jus- 
tice."    Campbell's  Lires  of  the  Lord  Chancellors,  toL  v.  3M, 

(b)  4  Wbeaioa,  616. 
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tals,)  the  TuitatoriBl  power  is  deemed  to  belong  to  the  trusteee 
in  their  corporate  charactei.  (a) 

The  Tiaiton  of  an  inocnporated  iiutitntioa  are  a  domestic  in- 
bunal,  poflsesBiBg  an  exohuiTe  jniisdiotion,  from  which  there  Ib 
no  appeal  It  is  an  ancient  and  immemorial  right  giTen  hj  the 
common  law  to  the  private  fonadera  of  charitable  corporations, 
ot  to  tiioee  whom  they  have  nominated  and  appointed  to  visit 
the  charities  they  called  into  existence.  The  jorisdiotioQ  is  to 
be  exercised  within  the  boeom  of  the  corporation,  and  at  the 
place  of  its  enateDce.  (b)  Assmning,  then,  (as  is  almost  imivei- 
sally  the  fact  in  Hbu  oonstry,)  that  the  power  of  visitation  of 
ail  on*  pnbljo  charitable  ooip<»ations  i^  vested  by  the  foondeie 
and  donors  of  the  charity,  and  by  the  act  of  incorporiation  in 
the  governors  or  Irastees  who  are  the  assignees  of  the  rights  of 
the  fomiders,  and  stand  in  their  places,  it  follows  that  the  trus- 
tees of  the  odlege  mayBzercJae  their  visitatorial  power  in  sound 
discretion,  and  withont  being  liable  to  any  supervision  or  con- 
bt>l  so  far  as  respects  the  govemment  and  discipline  of  the 
institation,  and  so  far  as  they  exercise  their  powers  in  good 
faith,  and  within  the  limits  of  the  charter.  They  may  amend 
and  repeal  the  by-laws  and  ordinances  of  the  corporation,  re- 
move its  officers,  correct  abnses,  and  generally  saperintend  the 
management  of  the  trust,  (c) 

This  power  of  visitation  Lord  Hardwicke  admito  to  be  a 
power  salntaiy  to  literary  institutions;  and  it  arose  &om  the 
lig^t  which  every  donor  has  to'  dispose,  direct,  and  regnlate 
bis  own  [ffoperty  as  he  pleases;  a^'us  eat  dare  ejut  eat  dia- 


{a)  Storj,  J.,  in  4  Wheaton,  C74,  679.  I  Blsclu.  Coot.  463.  Case  of  SnCton'i 
B<wpiUil,  10  Co.  33  a,  b.  Philips  o.  Bwy,  tupm.  Grem  v.  Bullisrfortli,  1  Vea.  468. 
Atlomey-Geaeral  v.  Middletou,  3  Yea.  3S7. 

{b)  Tha  Tuitor  is  to  proceed,  whether  npon  a  general  viiitaCion  oi  a  puticalar  ^ 
peal  tanaimrU,  an^idtet,  et  dt  plami  tine  ilr^ntu  avtjigaraj-udidi,  per  Lord  Mansfield 
in  The  Sing  v.  The  Bishop  of  Elj,  I  Bkcka.  Bep.  ea. 

(c)  The  Tiaitatcinail  power  is  applied  to  codItoI  And  coirect  abnaes,  and  to  enforce 
a  dne  DbaerrMice  of  the  itatotes  of  tlie  cbaritj,  and  H  is  not  a  power  to  revoke  Iht 
gift,  or  change  Its  nses,  or  to  divest  the  rights  of  the  piutiee  to  the  honntj.  When 
the  power  is  Tested  in  trustees,  it  is  an  bereditament  founded  in  propeitj,  and  there 
can  be  no  amotion  of  them  liom  theii  coipoiate  capadfj,  or  iuterference  with  the 
Jost  exerdae  of  their  power,  nnleu  it  be  reaerred  bj  the  statutes  of 'the  foundation  or 
charter,  except  in  chaocerj  for  abue  of  Bust.    Allen  n.  McKeen,  1  SoiDnar,  S76. 
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*  303  poaere.  *  Tbongh  the  king  or  the  state  be  the  incipient 
fonndei,  (/wndator  incipient,)  by  means  of  the  charter  or 
act  of  incorporation,  yet  the  donor  or  endower  of  the  institntion 
with  fuoda  is  jnsdy  termed  the  perficient  founder,  (ftmdtUor per- 
fidena;)  and  it  was  deemed  equitable  and  just  at  common  law 
that  he  should  exercise  a  private  jnriBdictioa  as  founder  in  hia 
forum  dontesiicum  over  the  future  management  -of  the  IrusL  (a)' 
But  as  this  visitatorial  power  was  in  its  natnre  summary  and 
final,  and  therefore  liable  to  abuse,  Lord  Hardwicke  was  not 
disposed  to  extend  it  in  equity.  It  is  now  ttettled  that  the  iros- 
tees  or  governors  of  a  literary  or  charitable  institution,  to  whom 
the  visitatorial  power  is  deemed  to  vest  by  the  incorpotation, 
are  not  placed  beyond  the  reach  of  the  law.  As  managers  of 
the  revenues  of  the  corporation,  they  are  subject  to  the  general 
fuperiuteading  power  of  the  court  of  chancery,  not  as  itself  pos- 
sessing a  visitatorial  power  or  right  to  control  the  charity, 
*304  *  but  Eis  possessing  a  general  jurisdiction  in  all  cases  of 
an  abuse  of  trust,  to  redress  grievances,  and  Biq)pre8S 
frauds.  Where  a  corporation  is  a  mere  trustee  of  a  charity,  a 
oonrt  of  equity  will  yet  go  farther ;  Eind  though  it  cannot  ap- 
point or  remove  a  corporator,  it  will,  in  a  case  of  gross  fraud,  or 


(a)  The  case  oT  Sutton'e  HoipiCal,  10  Co.  S3  a.  Green  v.  Sutherforth,  1  Vea.  473. 
The  inatiCtltloD  of  SuKon'a  Hoapiul  Lord  Coke  extolted  aa  a  work  of  charily  sorpass' 
ing  my  foDDdation  "  that  ever  wai  ia  die  ChristiBii  wotld,  or  that  wai  ever  seen  \>j 
the  eje  of  time."  (Fref.  to  10  Co.)  The  fonnder  wai  ThomM  Satton,  and  his  ab- 
ject wai  to  establish  a  ho^iial  for  the  relief  of  ancb  poor,  med,  maimed,  neady,  and 
impotent  mililwj  men,  and  captiree  in  war,  and  other  peisons  aa  ahoold  be  deemed 
fit  object) ;  and  to  eatabliih  a  Jra  tdaai  for  the  miuntanance  and  edneation  of  poor 
cbildren  in  good  liieratare  \  and  proviskin  wa«  iikewiae  to  be  made  for  the  mainten- 
ance of  nligioua  inalmction  in  tlie  hospital,  ander  the  laperinlendeDce  of  a  graTC  and 
learned  divine.  Hia  real  estate  appropriated  consisted  of  the  cbarteT-honse  in  the 
coontj  of  Middleaax,  and  twentj  acres  of  land,  yieidiog  when  Lord  Coke  teported 
die  case,  an  annual  income  of  £3,S00  sterling,  and  which  he  said  woald  shortl;  be 
£S,D0O.  Tbia  charitable  pnrpoie  was  aided  and  carried  into  effect  by  a  liberal  charter 
from  King  James ;  and  the  most  illaitrion)  names  in  England  were  nominated  by  the 
foondcr,  and  inserted  in  the  charter,  aa  goremora ;  and  the  diarter  receiTOd,  on  disent- 
Bion,  the  aanction  of  all  the  judgea  in  the  exchequer  chamber.  Such  a  case  reflected 
lutre  on  that  age  -,  and,  considering  it  under  all  its  circumstances,  it  was  preeminent 
for  the  benevolence  of  its  object  as  well  aa  for  the  munificence  of  the  donation. 

1  If  the  pnq»rlT  is  given  utsnJuMfy,  Unless  the  donors  are  (uAuiCv  the  fonnder^  they  will 
have  DO  right  of  visltatirai.    Eonpv  v.  Tiuatea*  of  Lmm  Seminair,  17  Ohio  £.  398. 
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abnae  of  tmst,  take  away  the  trast  from  the  corporation,  and 
Test  it  in  other  hands,  (a) 

There  iff  a  marked  and  very  eBsential  difference  between  civil 
and  eleemosynary  corpotatione  on  ttiis  point  of  Tisitation.  The 
power  of  YiBiton,  strictly  speaking,  extends  oniy  to  the  latter ; 
for  tfaongh  in  England  it  is  said  that  ecclesiastical  corporations 
are  under  the  jurisdiction  of  the  bishop  as  visitor,  yet  this  is  not 
that  visitatorial  power  of  which  we  have  been  speaking,  and 
which  is  discretionary,  final,  and  conclusive.  It  is  a  part  of  the 
ecclesiastical  polity  of  England,  and  does  not  apply  to  onr  re- 
ligions corporations.  The  visitatorial  power,  therefore,  with  ns, 
applies  only  to  eleemosynary  corporations.  Civil  corporations, 
whether  pablic,  as  the  corp<aations  of  towns  and  cities,  cy  pri- 
vate, as  bank,  insniance,  manufactnring,  and  other  companies 
of  the  like  natnre,  are  not  snbject  to  this  species  of  visitation. 
They  are  subject  to  the  general  law  of  the  land,  and  amenable 
to  the  jndidal  tribunals  f<»  the  exercise  and  the  abuse  of  their 
powers.  (6)  The  way  in  which  the  courts  exercise  fx>mmon-law 
jurisdiction  over  all  civil  corporations,  whether  public  or  private, 
is  by  writ  of  ma/ndamiu,  and  by  information  in  the  nature  of  quo 
u/arronto.  (e)  It  is  also  well  understood,  that  the  court  of  chan- 
cery has  a  jurisdiction  over  charitable  corporations  for  breaches 
of  trust.  It  has  been  much  questioned  whether  it  had  any  such 
jurisdiction  over  any  other  corporations  than  such  as  were  held 
to  charitable  uses.  The  better  opinion  seems,  however, 
to  be,  that  any  corporation  "chargeable  with  trusts,  may  *305 
be  inspected,  controlled,  and  held  accountable,  in  chan- 
cery, for  an  abase  of  such  trusts.    With  that  exception,  the  rule 


{a)  Attamcj-Ocneral  u.  Ooveinon  of  the  Foundling  Hospital,  S  Veiej,  jr-  43.  Ex 
parte  Gr»enhoEue,  1  KUdd.  Cb.  Rep.  9S.  Story,  J.,  *  Wlieaton,  STS.  The  strict 
prinnplei  and  watchU  care  of  cbancaiy  in  teipect  to  corporation!  acting  as  tnuteel 
of  charities  and  charitable  fands,  and  in  rapect  to  free  (cboola  and  all  other  charita- 
ble fonadatiani,  are  announced  irith  much  force  in  the  lata  Bogliib  ca<e9,  a*,  lee 
Attorney-Qeneral  v.  AthenConc  Tree  SBhool,'3  Mjlne  &  Emd,  544.  Attoiney  Gen- 
srol  D.  Major  of  Newbury,  ibid.  617. 

(6]  1  Blacks.  Com.  460,  4B1. 

(c)  aEjdon  CorpOTUiolu,  174.  The  rMnedies  against  private  oorporationi  ^gT»- 
gate  for  neglect  or  breach  of  duty,  by  the  writ  of  mandamtit,  and  by  iit/bmiatton  in  tA» 
nabire  6/ a  quo  wommlo,  are  created  U  large,  and  with  the  moit  fnll  and  satisfacioij 
rehrence  to  anthoritiea,  ancient  and  modem,  En^h  and  AmeriMn,  in  Angell  ft 
AnMa  on  Corporationa,  eh.  SO  and  SI,  8d  edit 
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is  nnderetood  to  be,  that  sU  corpomtioiu  aia  amenable  to  the 
cotirta  of  law,  and  there  only,  according  to  the  coarse  of  the 
commoQ  law,  for  nonnser  or  miaoBer  of  their  francluBes.  (a)' 

Y.  Of  the  dUtoltUum  of  eofporatiota. 

A  corporation  may  be  dissolved,  it  is  Aid,  by  gtatate ;  by  tiie 
natural  death  or  loss  of  all  the  memben,  «r  of  an  iDtegral  part ; 
by  surrender  of  its  franchises ;  and  by  forfeiture  of  its  charter, 
throagh  oeg^Ulgenoe  or  abuse  of  its  franchises.  (6)' 

This  branch  of  the  subject  afibrds  matter  for  vanons  and  very 
interesting  inqniries. 

In  respect  to  pnblic  or  monicipal  corporations,  which  exist  onlg 
for  public  purposes,  as  counties,  cities,  and  towne,  ihe  legidature, 
under  proper  limitations,  have  a  tight  to  change,  modify,  enlai^ 
restrain,  or  destroy  them ;  seeming,  however,  the  property  fot 
the  nsefl  of  those  for  whom  it  was  purchased,  (c)     A  pnblic  cof- 


(a)  AttorDBj-OeiiBTal  u.  Utics  Inanrancs  Company,  3  Johns.  Ch.  Bep.  3Si-390. 
1  Ves.  468.  3  Alk.  Rep.  406,  407.  3  MeriTale's  Rep.  37S.  4  Wbealon,  App.  20, 
SI.  Actomay-Otnenl  v.  litijoi  of  Dotdin,  L  Blip's  Bep.  N.  S.  313.  Snndsnon  v. 
Wbite,  le  Pickering,  S2B.  Angell  ft  Ama  on  Corpomtions,  3d  edit.  cb.  19.  Tb* 
Kew  York  Beviaod  Scatntei,  vol.  ii.  p.  4S3,  have  g^ren  to  the  duDceUor  jmisdictioa 
over  the  dirccton  nnd  other  inutees  of  corponitioiu,  to  compel  them  to  acconnt,  and 
to  Bnapend  their  poiren  wbcn  abased,  and  to  (emoTO  »ny  tniatw  or  officer  for  grow 
iDieconduct,  and  to  mCrain  and  set  a«idfl  atitmatioe*  of  propenj  made  bj  them  con- 
trary to  law  or  the  porpotef  of  thiiir  tm«t.  Tbe  power  may  be  exerdsed  tt  in  ordi- 
nary  casea,  on  bill  of  petitioni  at  the  instance  of  the  atlornej-general,  or  a  creditor, 
director,  or  tnutee  of  the  coipontion ;  and  theae  equity  poweraexist  in  the  court  of 
chancery,  notwlthglanding  the  like  vbitaMrial  powen  may  reilde  eleewhere.     Ibid. 

(b)  1  Blacks.  Com.  4H5.  Angell  ft  Amee  on  Cotpora^ni,  ch.  S2,  Sd  edit.  In 
this  cotintry,  to  dissolve  a  private  corporatlou  ( 1 )  by  slalnte,  there  mnat  be  a  power  for 
that  pmpwe  TaaeTved  in  the  statute  or  charter  creating  it;  (3.)  If  by  surrender,  there 
tnnst  be  an  acceptance;  (3.)  A  loss  of  an  integral  part  of  ^  corporation,  ao  that  the 
exerdse  of  corporate  power  cannot  ha  restored,  will  woA  a  dissolntion ;  (4.)  A  fbi- 
feitnre  for  DoonMT  or  mJsnier  miut  be  by  the  judgment  of  a  oonrtof  law.  Penobscot 
Boom  Coipoiation  f.  Lamfon,  16  Maine  Bep.  33*.    Hodsdon  ti.  Copelaad,  ibid.  3U. 

(e)  Story,  J.,  S  Cranch's  Bep.  S3.  OreenlMf 's  Evidanee,  sec  331.  The  People  o. 
Wren,  4  Scammon,  369. 

1  See,  on  tbe  rights  of  vtsitots  to  the  power  of  the  Ooort  of  Cbanoery  over  them.  Nel- 
son V.  Coshing,  1  Cnsb.  ElB. 

■  In  Mass,  by  Stat.  IStt,  c.  G6,  a  m^iori^  hi  nnmber  of  the  corporation  may  petition  the 
Supreme  Court  which  after  noliee  to  all  parties  interested,  may  tot  reasooabla  caiue  dls- 
iolTe  tbe  oorporatton. 
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poration,  instituted  for  purposes  connected  with  the  admioistra- 
tion  of  the  goTeinment,  may  be  controlled  by  the  legislature, 
because  such  a  corporation  is  not  a  contract  within  the  purview 
of  the  constitution  of  the  United  States.  In  those  pub- 
lic corporations,  there  is,  in  reality,  but  one  *  party,  and  *306 
the  trustees  or  goTernors  of  the  corporation  are  merely 
Izxtstees  for  the  public.  A  private  corporation,  whether  civil  or 
eleemosynary,  is  a  contract  between  the  government  and  the 
corporators ;  and  the  legislature  cannot  repeal,  impair,  or  alter 
the  rights  and  privileges  conferred  by  the  charter,  against  the 
consent,  and  without  the  default  of  the  corporation,  judicially 
ascertained  and  declared.^  This  great  principle  of  constitutional 
law  was  settied  in  the  case  of  Dartmouth  College  v.  Wood- 
ward; (a)  and  it  had  been  asserted  and  declared  by  the  Supreme 
Court  of  the  United  States,  in  several  other  cases,  antecedent 
to  that  decision,  (fi)  But  it  has  become  quite  the  practice,  in  all 
the  recent  acts  of  incorporations  for  {nivat«  purposes,  for  the 
legislature  to  reserve  to  themselves  a  power  to  alter,  modify,  or 
repeal  the  charter  at  pleasure;'  and  though  the  validity  of  the 


(a)  4  Wbeaton,  918. 

{b)  Fletcber  v.  Peck,  6  Craoch'B  R«p.  SB.  The  State  of  New  Jene;  v.  WUbod,  7 
ibifl.  164.  Tcrret  v.  Taylor,  9  ibid.  43.  The  Town  of  Fanlet  v.  Cbuk,  ibid.  S92. 
Gnmts  of  propertj  and  of  frtmchues,  coupled  irith  on  interest,  (o  pablic  or  politiol 
GOTporatiani,  are  beyond  legislative  control,  eqaalij  as  in  the  case  of  tbe  property  of 
privaie  corporatioiu.  Stoiy,  J.,  in  Dartmonth  College  ■>.  Woodward,  4  Wheacoo, 
697-700.  Town  of  Pawlet  v.  Clwk,  9  Cnuch'i  B^.  39S.  See,  abo,  supra,  p.  375. 
If  a  charier  or  act  of  incorporation  be  procured  ^m  the  legiilatore,  Dpon  sonie  fraad- 
olent  suggestion  or  concealment  of  a  material  &ct,  made  by  or  with  the  consent  ot 
knonledge  of  the  persons  incorporated,  it  may  be  vacalad  or  anonlled  opon  leire  fn- 
tka,  upon  the  reiatkm  of  iheatUMney-generaL   N.  T.  BeriMd  Statotee,  rol.  ii.  p.  679, 


'  Id  Toledo  Bank  «.  Bond,  1  Ohio  St  623,  this  doctrine  wo*  not  acknovlcdt^,  aod  the 
charter  of  a  corporatdoa  was  declared  to  be  a  mere  tou  which  the  legtslatnra  might  repeal 
or  amend  at  pleasore.  The  assent  of  a  oorpoiatloD  to  a  change  in  its  charter  may  be  Im- 
pfled  from  its  actloa.  Blandford  «.  Gibba,  3  Cnsh.  89.  Commonwealth  v.  Cullea,  18  Pean. 
IW.  See  on  the  subject  of  legislaOro  control  oyer  corporations,  Thorpe  e.  R.  &  B.  B. 
R.  Co.  1  Wms.  140.  R.  R.  Co.  V.  Hania,  V  Miu.  B17.  Ai  to  the  obllg^ion  on  the  part  of 
the  oorpontian  to  aocompllsh  the  pnrpoM*  for  which  It  was  chartered,  see  Y.  &  M.  L.  B. 
B.  tr.  Winana,  17  How.  U.  S.  80,  and  cases  cited. 

'  For  constractkin  of  inch  olanses  and  the  resnlts  of  legiilatiTe  action  upon  them,  see 
Sa:rdBm  e.  Moore,  S  Barb.  g£B.  Hilterc.  New  York  &  E.  B.  R.  31  Barb.  618.  E.  &  N.  £. 
R.  R.  v.  Casey,  30  Penn.  387. 

VOL.  u.  32 
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alteration  or  repeal  of  a  charter,  in.«onseqaence  of  each  a  reser^ 
vation,  may  not  be  legally  qnestionable,  (a)'  yet  it  may  become 
a  matter  of  B«rioiiB  cynsideratioa  in  many  cases,  bow  far  the 
exercise  of  such  a  power  could  be  consistent  witfa  justice  ot 
policy.  If  the  charter  be  considered  as  a  compact  between  titt 
government  and  the  individnal  corporatws,  such  a  reservation  is 
of  no  force,  unless  it  be  made  part  and  parcel  of  the  contract 
If  a  cbartei  be  granted,  and  accepted,  with  that  reeerration, 
there  seems  to  be  no  ground  to  question  the  validity  and  effici- 
ency of  the  reservation ;  and  yet  it  is  easy  to  pnoeivei 
*307  that  if  such  a  clause,  inserted  as  a  *formvla  in  ev«y 
charter  and  grant  of  the  government,  be  sufficient  to  ^ve 
ttie  state  an  unlimited  oontiol,  at  its  mere  pleasure,  of  all  its 
grants,  however  valuable  the  consideration  upon  which  Hiej 
may  be  founded,  the  great  and  salutary  provision  in  the  constj- 
tution  of  the  United  States,  so  far  as  concerns  all  gruits  from 
state  govemmenta,  will  become  of  no  moment.  These  legida- 
tive  reservations  of  a  right  of  appeal  ought  to  be  Under  Hie 
guidance  of  extreme  moderation  and  discretion.  An  absolute 
and  unqualifi^  repeal,  at  once,  of  a  charter  of  incorporation  of 
a  money  or  trading  institution,  would  be  attended  with  most  in- 
jurious and  distressing  consequences.  According  to  the  old  set- 
tled law  of  the  land,  where  there  is  no  special  statute  proviston 
to  the  contrary,  upon  the  civil  death  of  a  corporation,  all  its  re^ 
estate,  remaining  unsold,  reverts  back  to  the  original  grantor  and 
hia  heirs,  (b)    The  debts  due  to  and  from  the  corporation  are  all 


(a)  raraoDB,  Ch.  J,  2 Mms.  Rep.  146.     SCoiy,  J.,  4  W)ie&tan,TOB-718.    McLu«a 
D.  FeDniDgion,  1  Pugo's  Bep.  lOi. 

(A)  Co.  Litt.  13,  b.  1  BUckf.  Com.  484.  So,  whore  tille  to  land  U  reatid  in  an 
incorporawd  tampike  <x>mpanj,  for  the  porpoae  of  a  road,  and  the  road  U  abandoned, 
th«  laud,  aaid  Ch.  J.  Helaou,  reTcrts  to  the  original  owner.  Hooker  o.  UlicB  Tunipike 
Companjr,  13  Wendell,  371.  The  decision  in  the  caae  of  Stale  d.  New  Bo»tOD,  11  N. 
B.  Bep.  407,  ia  to  the  same  effect,  and  a  tampike  road  nnder  a  chart«r  onlj  girei  an 
n  or  right  of  way,  inbject  to  the  toU.  The  right  of  soil  doea  not  paa»,  estept 
Sbaw,  Ch,  3^  S.  P.  in  8  Helcalf,  266.    The  statute  law  of  MatM- 


'  It  ii  no  detbnoe  to  an  tetjon  by  tbt  ooTpontlon  agaliist  a  Bobsciiber  for  his  mbacrip- 
Uon  to  the  stock,  that  an  act  or  the  legisUtnre,  passed  itooe  the  nibsariptlon,  has  increased 
the  TeepondUlit?  of  the  iloekholden.  Sooth  Bay  H.  D.  Co.  v.  Gray,  SO  Maine  B.  (IT 
8hep.)G4T.  See  Palmer  ■.  Lawrsnoe,  8  Sandf.  S.  C.  B,  lei.  Koitiiern  Railroad  v.  Wller, 
10  Barb.  R.  3B0. 
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eztinguiBhed.'  Neither  the  atoekholderB,  nA  the  directors  ot 
tmstees  of  the  corporation,  can  recover  those  debts,  or  be  charged 
with  them,  in  their  natural  capacity.  AH  the  personal  estate  of 
the  corporation  vests  ia  the  people,  as  sacceeding  to  this  right 
and  [abrogative  of  the  crown  at  conunon  law.(a)      A  very 


chiuetts  is  to  the  stune  effbct  Act  of  1804,  and  BcriBed  Slatntes  of  1S36.  Bnt  in 
Hew  Toit,  bj  itattite  of  April  ISth,  183S,  ch.  263,  vlieneTer  h  tompike  corporation 
becomea  dbnolved,  or  the  road  diicontinned  bj  Elie  conpanyitlie  road  beconea  a  pub- 
lic bigliwftj.  By  the  K.  T.  Rariud  StatuleB,  toI.  1 3d  ediL  TI3,  it  would  aecni,  thu 
odIj  upon  the  dissolution  of  a  tnmpike  corporation  bg  the  l^i^atan,  the  rights  and 
property  of  tbe  corporation  Test  in  the  people.  Thongh  trnslees  of  a  cliarit;  □□dor  a 
will,  and  afterwards  incorporated,  an  guilty  of  breaches  of  trust,  it  is  held  that  the 
hart  <^thA  donor  hare  no  resulting  trust  or  beneficial  interest  accroinf  tberefiom,  and 
lliat  thej  could  not  snaiain  an  application  in  chancery  to  compel  the  tnutees  to  exe- 
cnte  the  trust.     Sanderson  b.  While,  Is  Piclteriiig,  33S.* 

{a)  Edmunds  e.  Brown  &  Tillard,  I  Ler.  Rep.  337.  Co.  Litt  IS  b.  3  Burr.  Rep. 
1868,  arg.  I  Blacks.  Com.  484.  i  Eyd  on  Corp.  916.  State  B&nk  v.  The  Stale, 
1  Blackford's  lud.  Rep.  267.  Fox  v,  Hoiah,  1  Iredell's  Eq.  R.  358.  President  of 
Port  Gibson  v.  Moore,  13  S.  &  M.  1S7.  In  this  case  in  N.  C-  the  rigorous  rule  of  the 
common  law  was  declared  by  Mr.  Justice  Gaston  in  behalf  of  the  Supreme  Court, 
bnt  be  observed  chat  by  the  Rerised  Statutes  of 'S.  Carolina  of  ISSI,  the  lavt  received 
veiy  important  alteia^ns,  and  on  the  forfeiture  or  dissolntioa  of  a  corponiion,  a  re- 
ceiver is  u>  be  appointed  to  take  possession  of  the  corporate  property,  and  collect  the 
debts  for  the  benefit  of  croUilors  and  stockholders.  The  rale  of  the  common  law  has 
in  tact  becoiae  obsolete  and  odious.  It  never  has  been  applied  to  insolvent  or  dis- 
solved money  corporations  in  England.  The  soand  doctrine  now  is,  as  shown  by 
tlatntes  and  judicial  decisions,  that  the  capital  and  debts  of  banking  and  other  mon- 
eyed corporations  constitute  a  trust  fund  roid  pUdge  (or  the  payment  of  creditors  and 
stockholders,  and  a  court  of  eqnity  will  lay  hold  of  the  fund  and  see  that  it  be  duly 
collected  and  applied.  The  death  of  a  corporation  no  more  impairs  the  obligation  of 
contracts  than  the  death  of  a  private  person.  Story,  J.,  in  Wood  ir.  Dummer,  3  Ma- 
son R.  309.  Lord  Redesdale,  in  Adair  v,  Shaw,  1  Scbo.  &  Lef.  361,  262.  Momma 
0.  The  Potomac  County,  8  Peters's  U.  281.  Bnckner,  Ch.,  in  Wriglit  v.  Peine,  1 
Smedes  &,  Marshall  Ch.  R.  319.  Read  v.  The  Frankrott  Bank,  23  Maine  R.  318. 
The  act  of  the  l^islatore  of  Mississippi,  of  July  26,  1B43,  making  provision  for  pro- 
ceeding against  incoqiorated  banks  for  violation  of  their  franchises,  declares  that  Dpon 
a  judgment  of  forfeiture  the  debtors  shall  not  thereby  be  released,  bat  the  court  is  to 

1  See  Moultrie  v.  Smiley,  16  Geo.  380.    Iron  Works  «.  Smith,  4  Duar,  SSa. 

»  On  the  distolntion  of  a  corporation  holding  lands  acquired  by  application  of  Ibe  ami- 
neot  domain  of  the  slate,  the  lands  do  not  revert,  bnt  lemtun  In  the  hands  of  the  state  to 
make  any  public  use  of  which  It  may  choose.  Heyward  v.  Mayor,  &c.  of  New  York,  8 
Seld.  814.  £.  &  N.  E.  B.  R.  v.  Casey,  26  Penn.  387.  See,  also,  Curran  v.  Arkanias,  IS 
How.  U.  S.  804.  Bacon  r.  Robertson,  18  How,  U.  S.  480,  From  these  cases  it  appears 
that  on  the  dissolution  of  a  corporation  its  praporty  Is  liable  in  equity  fiist  to  the  payment 
of  its  debts,  and  tben  to  be  distributed  among  the  stockholders  who  have  an  equitable 
claim  upon  it,  as  it  was  originally  oontiibuted  by  them. 
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guarded  and  modftate  example  of  these  legislative  reservatioDB 
annexed  to  a  charter,  is  that  contained  in  the  act  of  the  legisla- 
ture of  New  York  of  Febraary  25tb,  1822,  c.  50,  where  it  is  de- 
clared, by  way  of  express  proviso,  that  the  legislature  may,  after 
the  expiration  of  five  years,  alter  and  modify,  and  expunge  the 
act,  upon  condition,  nevertheless,  that  no  alteration  or  modifica- 
tion shall  annul  or  invalidate  the  contracts  made  by  or  with  the 
corporation,  and  that  the  corporation  may  still  continue 
*  308  a  *  corporation,  so  far  as  to  collect  and  recover,  and  dis- 
pose of  their  estate,  real  and  personal,  and  pay  their  debts, 
and  divide  the  surplus,  (a) 

A  corporation'  may  also  be  dissolved  when  an  integral  part 

of   the   corporation   is   gone,  without  whose   existence 

*309     *the  functions  of  the  corporation  cannot  be  exercised, 

and  when  the  corporation  has  no  means  of  supplying 

that  integral  part,  and  has  become  incapable  of  acting.     The 


Appoint  trustees  to  take  charge  of  the  books  and  aaseta  of  the  bank,  and  to  «ae  and 
collect  die  debts,  and  sell  the  property  of  the  bank,  and  apply  the  proceeds  to  the  pay- 
ment of  the  debts  of  ttie  bank.  This  jiut  and  reasonable  provision  was  sustained  in 
a  coQStittitioiial  provision,  by  the  court  of  errors  end  appeals  in  Mississippi,  in  the 
case  of  Nevitt  i>.  Bank  of  Fort  Gibson,  (6  Smedes  &  MsiBhsll's  B.  913,}  after  a  raai- 
terly  consideration  of  the  case.  In  the  state  of  Louisians,  by  staCnte  of  tB4S,  the 
le^Iature  provided  for  the  dislribntion  nmong  the  creditors  of  the  property  of  insol- 
vent corporations  uJioae  charlen  had  become  for/eiled,  aod  this  was  held  to  be  a  consti- 
tDtional  exercise  of  legislative  power.  Mndge  v.  CommJssioDon,  &«.,  10  Robinson, 
46Q.  The  statnte  law  of  Georgia  makes  a  permanent  provision  for  the  appropriation 
of  the  assets  of 'insolvent  bonks,  who  shall  thereby  forfeit  their  chartera  tO'  the  pay- 
ment of  their  debts.  Hotchkiss's  Codification  of  the  Statute  Law  of  Georgia,  pp. 
362-3.  Tbe  statnte  law  of  New  Jersey,  B.  S.  [S4T,  p.  138,  recognises  a  distribution 
of  the  stock  on  the  dissolntion  of  a  corporation  after  payment  of  its  debts.  White  v. 
Campbell,  9  Hnmphroy's  Tenn,  R.  S8. 

(a)  By  tbe  New  Tock  Revised  Statutes,  vol.  i.  p.  600,  sec  9,  upon  the  dissolntion  of  a 
corporation,  the  directors  or  managers  existing  at  the  time  {when  no  other  persons  an) 
specially  appointed  for  the  purpose)  are  declared  to  be  tmateos  fiar  the  creditors  and 
stockholders,  with  power  to  settle  the  concerns  of  the  corporation,  pay  the  debts,  and 
divide  the  surplus  property  among  the  stockholders.  This  is  a  jnst  and  wise  provis- 
ion, and  gcta  rid  altogether  of  the  inequitable  consequences  of  the  rnle  of  the  common 
law.  And  in  Indiana,  also,  whenever  a  corporation  is  dissolved,  all  its  property  vests 
in  the  state  in  trust  to  pay  its  debts  and  discharge  its  contracts,  and  the  residue,  if 
any,  is  to  be  paid  over  to  the  stockholders.  Revised  Statutes  of  Indiana,  1S38,  p.  149. 
In  North  Carolina,  a  similar  provision  is  made  as  to  tbe  payment  of  debts  and  tbe 
diatribnlion  of  the  surplus  when  a  corporation  is  dissolved.  Revised  Statutes  of 
Nortfa  Carolina,  1S3T,  p.  130. 
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iocorporatioa  becomes  then  Tirtuallj  dead  or  extinguished,  (a) 
But  in  the  case  of  l%e  King  v.  Pasmore,  (b)  in  which  this  sub- 
ject waa  most  extensively  and  leaxoedly  discussed,  the  K.  B. 
seeiaed  to  consider  such  a  dissolution  aot  entirely  .absolute, 
but  only  a  dieaolutioii  to  certain  pttrposes.  (c)  The  king  could 
iliterfeie  and  giant  a  new  charter,  and  he  could  renovate  the 
corporation  either  with  the  old  or  with  new  corporators.  If 
renovated  in  the  sense  of  that  case,  all  the  former  rights  would 
revive  and  attach  on  the  new  corporation,  and,  among  others,  a 
right  io  sue  on  a  bond  given  to  the  old  corporation.  But  if  not 
renovated,  then  the  dissolution  becomes  absolute,  because  the 
corporation  has  become  incapable  of  acting.  In  the  case  of  a 
new  incorporation,  upon  the  dissolution  of  an  old  one,  the  tide  to 
the  lands  belonging  to  the  old  corporation  does  not  revive  in  the 
new  corporation,  except  as  against  the  state.  In  England,  it 
would  require  an  act  of  parliament  to  revive  the  title  as  against 
the  original  grant(»,  or  his  heirs ;  (c^)  but  it  would  be  at  least 
qaeetionable  whether  any  statute  with  ns  could  work  such  an 
entire  renovation,  because  vested  rights  cannot  be  divested  by 
statute.  When  a  corporation  has  completely  ceased  to  exist, 
there  is  no  ground  for  the  theory  of  a  continuance  of  the  former 
corporation  under  a  new  name  or  capacity.  It  becomes  alto- 
gether a  new  institution,  with  newly-created  rights  and  priv- 
ileges. 

It  is  said  that  a  corporation  may  be  dissolved  by  a  voluntary 
surrender  of  its  firanchises  into  the  hands  of  government,  as  well 
as  by  involuntary  forfeiture  of  them,  throngh  a  total  neg- 
lect of  using  them,  or  using  them  illegally  and  *  unjust-  *  310 
ly.(e)  Bnt'mihBcaaeoSl^e  King  V.  Tie  CSt$f  of  London, 
Sir  George  Treby  (aiterwards  Lord  Ch.  J.)  very  forcibly  con- 
tended, that  a  corporation  could  not  be  dissolved  by  a  voluntary 


(a)  1  Eol.  Abr.  fiU,  L  1.  (b)  3  Term  Rep.  199. 

(c)  So,  in  the  cms  of  die  Lehigh  Bridge  Componj  v.  The  Lehigh  Coal  Companj, 
*  Banle'i  Bep.  1,  the  lou  of  an  integral  part  of  k  oorpo^tion  wii  hehl  to  work  a 
disaolution  for  certain  purpoeei  only,  and  that  an  endre  disaolntion  was  the  reault  of 
a  permaoeDt  incapacitj  to  restore  its  deBdent  put,  and  did  oot  ht^pen  vrben  the 
legitimate  existence  of  (he  pan  waa  not  indispensable  to  a  valid  election. 

((f)  1  Freeton  on  Abstract  of  Titles,  273. 

(«)   1  Woodd.  Lee  BOO.     Salk.  Bep.  191. 
8!" 
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surrender  of  its  property,  because  a  corporatioD  might  exist 
without  property ;  and  upon  that  ajgutnent  he  shook,  if  not 
destroyed,  the  authenticity  of  the  note  at  the  end  of  the  case  in 
Dyer,  o( .The  Archbishop  of  Dublin  v.  Bruerton,(a)  in  which  it 
was  stated  that  a  religious  corporation  anight  be  legally  dis- 
solved and  determined  by  a  surrender  of  the  dean  and  chapter, 
even  without  the  consent  of  the  archbishop.  So,  also,  in  the 
case  of  The  Corporation  of  Chichester  v.  SeaAer,  (fr)  the  corpo- 
ration  consisted  of  a  mayor,  eleven  aldermen,  eighteen  aBsiet- 
ants,  and  eighteen  common  council ;  and  though  the  mayor 
and  aldermen  were  judicially  ousted  in  1740,  and  those  offices 
continued  vacant  until  1763,  when  a  new  charter  was  granted 
and  accepted,  it  was  held  by  the  K.  B.  that  the  corporation  was 
not  dissolved  by  all  these  proceedings,  including  the  natural 
death  of  the  mayor  and  aldermen,  subsequent  to  their  ouster. 
This  case  shows  that  a  corporation  possesses  a  strong  and 
tenacious  principle  of  vitality,  and  that  a  judgment  of  ouster 
against  the  jnayor  and  aldermen,  notwithstanding  they  were 
integral  parts  of  the  coqwration,  was  not  an  ouster,  though  a 
judgment  against  the  corporation  itself  might  be.  It  was  held 
in  argument  in  that  case,  that  a  corporation  coidd  not  be  dis- 
solved but  in  three  ways :  1.  By  abuae  or  misuser,  and  a  conse- 
quent judicial  forfeiture  ;  2.  By  surrender  accepted  on  record ; 
3.  By  the  death  of  all  the  members.  It  was  admitted,  on  the 
other  side,  that  the  corporation  in  that  case  was  not  dissolved, 
though  it  had  become  incapable  of  enjoying  and  exercising  its 
franchises ;  and  the  court  held,  that  the  loss  of  the  magistracy  did 

not  dissolve  the  corporation.  The  better  opinion  would 
*311     seem  to  be,  that  a  corporation  aggregate  may  *  surrender, 

and  in  that  way  dissolve  itself;  but  then  the  surrender 
must  be  accepted  by  government^  and  be  made  by  some  solemn 
act  to  render  it  complete.'    This  is  the  general  doctrine,  (c)  but 


(a)  Dyer's  Rep.  383  b.  (ft)  3  Bair.  Sep,  1866. 

(c)  Boston  Glow  Uannfactorj  v.  Luigdoa,  31  Pick.  49.  Angell  &  Amea  on  Cor- 
poradoDS,  p.  656,  3d  ed.  In  the  ca^e  of  the  charter  of  Connecticnt,  where  there  had 
been  (or  some  time  ui  inTolantar;  noniuer  of  iu  priTilegea,  hj  ■abmisaion  to  ihe 


ikorfi.B*ia)ii,ai>ong.  Uioh.B.5ao. 
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in  respect  to  the  private  corporations,  which  contain  a  provision 
rendering  the  individual  members  liable  for  corporate  debts  due 
at  the  time  of  dissolution,  a  more  lax  rule  has  been  indulged. 
It  waa  held,  in  the  court  of  errors  of  New  York,  in  Slee  v. 
Bloom,  (a)  that  the  trustees  of  a  private  corporation  may  do 
what  would  be  equivalent  to  a  suirender  of  their  trust,  by  an 
intentional  abandonment  of  their  franchises,  so  as  to  warrant 
a  court  of  justice  to  consider  the  corporation  as  in  fact  dis- 
solved. But  that  case  is  not  to  be  carried  beyond  the  precise 
facts  on  which  it  rested.  It  ought  only  to  be  applied  to  a  case 
where  the  debts  due  at  the  time  of  the  diseolntion  axti  charge- 
able on  the  individual  members,  and  then  it  becomes  a  safe 
precedent.  It  amounts  only  to  this,  that  if  a  private  corpora- 
tion suffer  aU  their  property  to  be  sacrificed,  and  the  trustees 
actually  relinquish  their  trust,  and  omit  the  annual  election,  and 
do  no  one  act  manifesting  an  intention  to  resume  their  corporate 
functions,  the  courts  of  justice  may,  for  the  sake  of  tke  remedi/ 
and  in  favor  of  creditors,  who,  in  such  case,  have  theur  remedy 
against  the  individual  members,  presume  a  virtual  surrender  of 
the  corporate  rights,  and  a  dissolutioa  of  the  corporation. 
This  ia  the  utmost  extent  to  which  the  doctrine  was  'car-  "312 
ried,  and  in  such  a  case  it  is  a  safe  and  reasonable  doc- 
trine. So,  in  Briggs  v.  Permiman,  (ft)  where  a  manufacturing 
corporation,  established  under  the  general  act  of  22d.  March, 
1811,  (c)  for  twenty  years,  became  inaolvent^withtn  the  time, 
and  incompetent  to  act  by  the  loss  of  all  its  funds,  and  under 
the  provision,  that  "  for  all  debts  which  shall  be  due  and  owing 
by  the  company  at  the  time  of  its  dissolution,  the  persons  then 


mlhorfty  of  Sir  Edmnnil  AndrosB,  the  ablest  coansel  In  Bngland,  conaisting  of  Mr. 
Ward,  John  (Bfterwards  Lord  Chancellor)  Somen,  and  0«orse  (afterwards  Lord 
Ch.  J.)  Trabj,  vera  of  opinion,  that  the  charter  rtniHined  good  and  valid  in  law, 
inaamacb  m  there  was  no  BDrreoder  dnty  made  and  enrolled,  nor  anj  judgment  of 
record  agalnit  it.  See  the  opinion  at  large,  in  1  Tnnnboll'i  Hiit.  of  Connecticnt, 
407.    HuKbiDion's  Hist,  of  M««aacbiiMtl«,  toI.  i.  p.  406. 

(a)  19  Johns.  Rep.  456.  It  was  decided,  in  that  case,  that  a  bj-law  of  a  corpora- 
tion, allowing  tbe  stockholders,  on  paying  30  per  cent,  on  iheir  shares,  to  forfeit  then, 
was  void  as  to  creditors.  See,  lo  the  same  point,  Home  u.  Wynjaw,  Carolina  law 
Jouraal,  No.  S,  p,  317. 

(b)  I  Hopkins,  300.    8.  C.  S  Cowen,  SS7. 

(c)  Laws  of  N.  Y.  sess.  34,  ch.  67. 
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composing  the  company  should  be  individually  responsible  to 
the  extent  of  their  respective  shares  of  stock  in  the  company, 
and  no  further,*'  it  was  decided  that  the  corporation  was  to  be 
deemed  dissolved  for  the  purpose  of  the  remedy  by  the  creditors 
against  the  stockholders  individually,  and  tJiat  the  statute  con- 
templated a  dissolution  as  an  event  which  might  happen  in  this 
way  at  any  time  within  the  txcenty  years,  and  any  mode  of  dissolu- 
tion, til  fact,  was  sufficient  to  alTord  this  special  remedy  to  the 
creditor,  (o)  But  the  old  and  well-established  principle  of  law  re- 
mains good  as  a  general  rule,  that  a  corporation  is  not  to  be 
deemed  dissolved  by  reason  of  any  misuser  or  nonuser  of  its  fran- 
chises, until  the  defaalt  has  been  judicially  ascertained  and  de- 
clared, {by    It  was  adjudged,  in  South  Carolina,  (c)  that  the 


(a)  The  light  of  forfeitnra  of  a  slockholder'B  Bhore  to  the  compaay  do«e  doE  take 
awBf  the  commoD-law  ramedj  by  sail  for  Don-pajment  of  inBiaJmente  dne  on  bis  sab- 
Bcription/'  D.  &  8.  Canal  Com.  t>.  SaoBom,  I  BIddoj,  70.  Worcester  T.  Corpora- 
tion If,  Willard,  S  Mass.  R.  80.  Goshen  T.  Company  v.  HnrtiD,  9  Johnton,  R.  21T. 
Gnits  B.  Redd,  4  B.  Monroe,  193.  HJghtower  v.  ThomtoQ,  S  Geo.  B.  486.  Northern 
Rulroad n.  Uillcr,  lOBarb.  R.  S60. 

(6)  Pettr  ».  Kendal,  6  Baraew.  A  Cressw.  703,  Slee  v.  Bloom,  5  Johns.  Ch.  Rep. 
379.  6  Cowen,  26,  S.  P.  Stoty,  J.,  9  Cranch,  Bl.  4  Wheaton,  6B8.  The  Atcha- 
faUya  Bank  o.  Dawson,  13  Lou.  Rep.  497,  606.  It  wm  declared  in  this  lut  case, 
that  a  cause  of  foifeitiire  of  a  corporation  chanei  conld  not  be  taken  advuitBge  of  oc 
enforced,  except  bj  a  direct  proceeding  for  that  pnrpoae  bj  the  goveramcnl,  ootwith- 
Btanding  the  charier  wag  to  be  ipto  JaOo  forfeited  in  the  case  alleged.  In  Wilde  v. 
Jenkins,  4  Paige's  Bep.  481,  it  was  held,  (bat  an  incorporated  manufacmring  societf 
was  not  dissolved,  thoogh  ail  its  property  and  effects,  logdker  wOk  i$  (Aarter,  were  Eold 
b;  the  tmiteea  and  stockholders,  and  purchased  by  three  partners  wiih  partnership 
funds,  and  who  elected  tberaselves  trustees  of  the  corporation.  The  stock  of  the  cor- 
poration became  partoersbip  property,  and  the  legal  title  in  the  cori>orate  proper^ 
was  still  in  the  corporation  for  the  benefit  of  the  copartners.  And  in  Russell  v. 
M'Lellan,  14  Pick.  63,  it  was  held,  that  though  a  corporation  had  been  without  officera 
for  more  than  two  years,  and  had  done  no  corporate  act  in  that  ttnie,  it  was  not 
thereby  dissolved.  So  B£<un  in  the  cose  of  The  State  n.  The  Bank  of  Soath  Carolina, 
it  was  adjudged,  in  the  court  of  general  sessions  at  Charleston,  in  the  summer  of  1841, 

(c)  Smith  V.  Smith,  3  Deaaass.  Sep,  5S7. 


1  Therefore,  a  tireach  of  a  corporatioa's  charter,  in  making  a  contract,  cannot  beset  np 
as  a  d^tnct  by  an  indlTidual  In  an  action  on  such  contract.  Grand  Gulf  Bank  c.  Archer, 
8  Smedes  &  Marsh.  B.  ISl.  But  it  has  been  held,  that  a  corporation  cannot  tnfirce  a  mort- 
gage which  it  ties  obtained  by  a  transfer,  taken  contrary  to  the  express  provisioas  of  its 
charter.    Green  v.  Seymonr,  S  Sandf.  Cb.  R.  38E. 

*  Great  Northern  Railway  v.  Kennedy,  4  Exdi.  417.    D.  &  N.  B.  R.  v.  Wilson,  11  Conn. 
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officers  of  a  corporation  could  not  dissolve  it  without  the  asseut 
of  the  great  body  of  the  society,  (a) 

The  subject  of  the  forfeiture  of  corporate  franchises  by  non- 
user  or  misuser,  was  fuUy  discussed  in  the  case  of  The  Kit^ 


b7  Jadge  Bailer,  after  an  elaborate  argument,  and  upon  full  coDsideration,  that  a  giu- 
pension  of  Bpecie  payment  by  the  bank  wai  notp«r  w  SDuh  A  nonnier  or  mUaser  of  die 
franchises  aa  to  vork  a  fbrfeitnra  of  its  charter.  Bat  in  Planters'  Bank  of  Uissisaippi 
17.  The  State,  7  Smedei  &  Haraball,  Hias.  B.  163,  it  was  adjudged,  chat  the  failnre  of 
ft  bank  to  redeem  its  ooies  in  specie,  is  a  cause  of  forfeiture  of  its  charter.  It  ceasefl 
to  answer  the  ends  of  its  institution,  and  the  stale  may  resume  its  grant.l 

(a)  Id  the  cbm  of  Ward  v.  Sea  Ininrsnce  Company,  T  Paige,  394,  it  was  declared, 
thkt  thediceetoisofacorporatioii,  even  with  the  consent  of  the  slockliolders,  were  not 
anihorized  to  discontinue  the  corporate  business,  and  distribate  the  slock,  unless  spe- 
cially aniboriied  by  statnie  or  a  decree  iu  chancery.'  By  the  N.  T.  Ilevised  Statutes, 
vol.  ii.  466,  the  majority  of  the  director*  or  trustees  of  a  corporation  may,  at  any  time, 
voluntarily  apply  by  pctition  to  the  court  of  chancery  for  a  decree  dissolving  the  cor- 
poration; and  the  court,  upon  investigation,  may  decree  a  dissolution  of  it.  if  it  ap- 
pears that  the  corporation  is  ineolvent,  or  that,  under  the  circumstancca,  a  dissolution 
would  be  beneficial  lo  the  stockholders,  and  not  injurious  to  the  pablic.  Ibid.  sec.  98- 
65.  Ooo  or  more  receivers  of  the  cilale  and  cffeem  of  the  corporation  an>  lo  be  ap- 
pcanled,  with  large  and  specific  powers  and  duties,  in  respect  to  the  settlement  and 
distribution  of  the  estates  and  effects.    Ibid.  46S-47a. 


MS.  In  Men  York,  the  court  of  appeals  has  racently  decided,  that  where  a  corparatian 
baa  forfeited  a  Bubscrlber'ssloek  for  the  noD-psymerit  of  an  InBtalmsDt  due,  it  cannot  main- 
tain ar  action  Ibr  the  recovery  of  any  part  of  such  subscription.  Small  c.  Tha  Herkimer 
H.  &  B.  Co.  S  Goiost  B.  SSO.  By  this  decision,  the  previous  decisions  of  the  Snpreme 
Court,  in  the  same  case,  were  overruled.  31  Wend.  37S.  3  Hill,  137 ;  so,  alio.  Allen 
Uoutgomery  Rulroad  Co.  11  Ala-  R.  437 ;  but  see  Fieeman  e.  Winchester,  ID  S.  &  M.  Be 
S77.  See,  fbrtlier  on  the  liability  of  a  gubacrjber  for  liit  subscription.  Bnnet  v.  Alton  & 
S.  B.  Co.  IB  111.  B04.  Klein  v.  Alton  &  S.  B.  Co.  id.  614.  Ryder  a.  Alton  &  S.  R.  Co. 
ib.  616.  C.  t  P.  R.  B.  B.  BaUey,  24  Vt.  4B6.  K.  &  P.  R.  R.  e.  Kendall,  81  Mb.  470. 
Bd.  Co.  V.  Lapham,  18  %nrb.  813.  Same  c  Snedlker,  lb.  81T.  T.  &  D.  It.  R.  < 
Warren,  ib.  BIO.  T.  &  R.  R.  B.  tr.  Ksrr,  IT  Barb.  681.  PI.  Bd,  Co,  v.  Payne,  ib.  6B7,  where 
the  cases  era  ravlewed  and  shown  to  differ  In  circnm stances  rather  than  in  principli 
Carr  •.  Lefevre,  37  Pann.  418.  Mann  o.  Penti,8  Comst.  41B.  Hotel  Co,  p.  Coyle,  86  Me.  406. 
A  call  for  subscription,  payatile  by  buUlmants,  Is  valid.  London  &  X.  W.  R.  ~ 
If'Hicbael,  4  Eng.  L.  &  Eq.  460.  It  is  settled  by  numerous  cases,  that  when  the  number 
of  shares  of  a  corporaUon  Is  fixed  either  by  ita  charter  or  by  its  own  vole,  no  assessment  on 
the  stock  is  valid  till  the  whole  Is  subscribed  for.  Salem  Mill  Corporation  i.  Bopes,  6  Pick. 
S8.  Littleton  Man.  Co.  i.  Parker,  14  (J.  H.  1148.  Sloneham  Br.  B.  R.  p.  Gould,  a  Gray, 
877.  And  if  nu  act  be  passed  alter  the  subscriptions  have  been  mado  reducing  the  re- 
quired capital  to  the  amount  subscribed,,  the  subscribers  are  not  thereby  rendered  liable 
for  ameismeuts.  B.  R.  Co.  o.  Veasie,  B9  Me.  671.  See,  however,  R.  B.  v.  Jarvis,  34  Me, 
860.  R.  R.  V.  Johnson,  10  Fost  B»0. 
1  See  Commonwealth  v.  Turnpike  Association,  S  Cush.   609.    Hnrlbut  e.  Carter,  31i 


arb.  331. 

>  Andacorporatioahisnori^t  to  take  a  snrrenderof  its  capital  stock,  unlesHupoQ  the 
liiiue  of  an  equal  amount  with  like  iscmdty.    Johnson  v.  Bush,  8  Barb.  Ch.  B.  307. 
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T.  Amen/;  (a)  and  it  was  held,  that  though  a  (x^xnration  may 
be  dissolved,  and  its  franchises  lost,  by  nonuser  or  ceglect,  yet 
it  was  assumed  as  an  undeniable  proposition,  that  the  default 
was  to  be  judicially  determined  in  a  suit  instituted  for  the  par- 
pose.  The  ancient  doubt  waa,  whether  a  corporation  could  be 
dissolved  at  all  for  a  breach  of  trust.  It  is  now  well  settled  that 
it  may,  but  then  it  must  be  first  called  apon  to  answer,  (b)  No 
advantage  can  be  taken  of  any  nonuser  or  misuser  on  the  part 
of  a  corporation,  by  any  defendant,  in  any  collateral  ac- 
tion, (c)  In  the  great  case  of  Tfie  quo  warranto  against 
•313  the  City  of  London,  in  the  34  Charles  II.,  (d)  it  waa  •  a 
'  point  incidentally  mooted,  whether  a  corporation  could 
surrender  and  dissolve  itself  by  deed ;  and  it  was  conceded  that 
it  might  be  dissolved  by  refusal  to  act,  so  as  not  to  have  any 
members  requisite  to  preserve  its  being.  There  are  two  modes 
of  proceeding  judicially  to  ascertain  and  enforce  die  forfeiture  of 
a  charter  for  default  or  abuse  of  power.  The  one  is  by  scire 
facias  ;  and  that  process  is  proper  where  there  is  a  legal  existing 
body,  capable  of  acting,  but  who  have  abused  their  power.  The 
other  mode  is  by  information  in  the  nature  of  a  quo  warranto  ; 
which  is  in  form  a  criminal,  and  in  its  nature  a  civil  remedy ; 
and  that  proceeding  applies  where  there  is  a  body  corporate  de. 
facto  only,  bat  who  take  upon  themselves  to  act,  though,  from 
some  defect  in  their  constitution,  they  cannot  legally  exercise 
their  powers,  (e)     Both  these  modes  of  proceeding  against  cor- 

(a)  2  Term  Bep.  S15.  ChubI  Company  d.  Bailtoad  Compan;,  4  1^11  &  Johnson, 
I,  8.  P. 

(b)  SIm  n.  Bloom,  9  Johni.  Ch.  Bep.  380.  SK117,  J.,  in  9  Cranch,  51.  All  fran- 
chisei,  Bud  Lord  Holt,  in  the  casa  of  The  City  of  London  ».  Vanacro,  la  Mod.  Bep. 
371,  are  gnmted  on  condition  tliat  Ihej'  shall  be  1I11I7  eiecnied  according  tn  the  grant, 
and  if  the;  neglened  to  peifoim  ths  terms,  they  may  be  repealed  by  tart  faciaa.^ 

(c)  Tnuteea  of  Veraon  Society  v.  Hills,  fl  Cowen's  Rep.  23.  All  Saints'  Chnrch 
v.  Z^vett,  1  Hall's  II.  Y.  Kep.  191,  CMtal  Company  i>.  Baltroad  Company,  4  Gill  A 
Johnson,  1.    Cooper  d.  Cartis,  30  Unino  R.  iSS. 

{d)  Howell's  Slala  Trials,  vol.  liii.  p.  1039. 

(<)  Lord  Kanyon  and  Ashhuret,  J.,  in  Kei  v.  Pasmore,  S  Term  Rep.  199.    The 

1  See,  In  the  mstlei  of  The  Jackson  Marine  Ins.  Co.  i  Sandf.  Ch.  R.  G5S.  Ma»on  s. 
■  Fesrwn,  9  Haw.  TT.  S.  21B.  !□  thii  last  case,  the  very  unqualified  proposition  is  laid 
down,  "  tliat  what  a  publio  coiporadon  or  officer  ii  empowered  to  do  for  others,  and  It  i< 
beiieficiiO  to  them  to  have  done,  the  law  holds  he  oaghC  to  do."  Id.  219.  8ee  Uutson  r. 
Mayot,  &0.,  of  N,  Y.  &  Seld.  ISS. 
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porations  are  at  the  instance  and  on  behalf  of  the  gOTemment 
The  state  must  be  a  party  to  the  prosecutioii,  for  the  judgment 
is  that  the  parties  be  ousted,  and  the  franchises  seized  into  the 
bands  of  the  government  (a)  This  remedy  mast  be  pursued  at 
law,  and  there  only ;  and  by  the  statutes  of  New  Y^k,  the 
mode  of  prosecution  by  information  is  directed,  where  there  has 
been  a  mieoser  of  the  charter,  or  the  franchises  of  the  com- 
pany are  finfeited.  (ft)     A  court  of  chancery  never  deals  *ith 

case  against  the  cib/  of  Londoa  wag  bj  informbdon  in  the  natore  of  a  quo  mmiinta, 
cltarging  the  city  with  nsnrpBtioQ  oT  its  franchitrea,  and  requiring  it  to  ehov  by  what 
wnTsnc  it  claimed  to  ezerdse  and  enjoj  its  liberties,  &c.  So,  also,  in  the  greotlj  coa- 
lealed  and  elaborately  discnssed  case  of  Thompson  u.  The  Feo^ile,  23  Wendell,  537, 
5B1-594. 

{a)  Bex  V.  SCarerton,  Telv.  Rep.  190.  Bjng  v.  Ogden,  ID  Bantew.  ft  CreM.  23D- 
Baylej.  J.  Commonweallh  «.  Union  Inmrance  Companj,  5  Han.  Bep,  S30.  C«a- 
tre  and  K.  T.  Baad  d.  H'Conaby,  16  Serg.  ft  Bawle,  140.  The  jndgment,  in  snch 
cases,  according  ta  the  New  York  Revised  Statntea,  toI.  ii.  p.  5S9,  sec.  49,  is  that  the 
corporation  be  onned,  and  altogether  excluded  horn  its  corpoiate  lights  and  franr 
diiieg,  and  be  dissolved.  In  Indiana,  it  is  held,  that  a  JadgnMnt  against  a  corpot«- 
tion.  in  the  case  of  a  forfeitnpe  of  Us  charter,  ia,  that  the  flranchises  be  seised  into  the 
bands  of  the  state,  and  that  when  its  IVaocliises  an  seized  by  execntion  on  the  jndg' 
meat,  then,  and  not  till  then,  the  corponttion  Is  dissolved.  State  Bank  v.  The  State, 
I  BlackfoTd'a  Ind.  Bep,  367. 

(b)  Tbe  New  Yixk  Bevised  Statutes,  vol.  iL  pp.  581,  683,  provide,  that  an  infonna- 
^n  in  the  nature  of  a  quo  leamnlo,  be  Sled  by  the  attomey.general,  upon  his  own  re- 
lation, or  npon  the  rela^n  of  othera,  when  any  person  or  aaaodation  usurps  or  nnlaw- 
fulty  holds  any  pnbUc  ofGce  or  frnnchiie,  or  against  any  corporate  body  for  mistiser  or 
nonoser  of  its  franchises,  or  which  doei  or  omits  acts  which  anonnt  to  a  snrrender 
thereof,  or  whenever  they  shall  oxorciso  any  privil^e  not  conferred  by  law.  So  the 
chancellor,  on  a  bill  filed  by  the  attoroey-geaeral,  may  restrain,  by  injanccion,  any 
corporation  from  assamiDg  powers  not  allowed  by  its  charter,  as  well  as  restrain  any 
individuals  from  exerciaiog  oorporate  rt^its  or  privileges  not  conferred  by  law,'  Hie 
neglect  or  refusal  of  a  corporation  to  perform  the  dutiei  ei^oined  by  the  Btamia  creat- 
ing it,  is  a  cause  of  forfeiture,  thongh  the  neglect  or  rehual  ahonld  not  proceed  from  a 
bad  or  corrupt  motive,'  The  People  d.  Eingeton  and  Middtetown  T.  B.  Co.  23 
Wendell's  Bep.  193.  And  the  information  lies  for  any  cause  of  forfMture,  and  the 
raned;  is  not  Ifantted  to  ectre  fiaa*.  The  People  o,  Bristol  &  R.  T.  Co.  ibid.  W2. 
Thompson  o.  The  People,  S3  Wendell,  S37,  If  only  a  single  act  of  ptan/auance  be  re- 
fied  on  as  a  came  of  forfeltore,  it  must  be  averred  and  proved  to  be  a  wiUU  ni^teot, 
bnt  not  so  if  there  be  ft  general  state  of  neglect  or  debnh.  T^  People  e.  Hillsdale  ft 
C.  T,  Co.  ibid.  SM. 

>  See,  also,  H.  C.  Rev.  Code,  p.  1ST.    In  Hass.  (Stat  1859,  o.  BIS,  ^  tt,)  any  person 

whom  rights  are  endangered  by  the  exeroiie  of  a  ftanohbe,  not  conferred  by  law,  rnay 
apply  to  the  Supreme  Court  for  leave  to  file  an  information  in  the  natore  of  a  ^uo  warmaCO. 
See  Goddard  c.  Smithett,  S  Gray,  116. 

«  See  miit,  p.  [aia,]  note*. 
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*  314  the  *  question  of  forfeiture.  It  may  hold  trustees  of  a 
corporatioa  accountable  for  abuse  of  trust,  but  the  court 
cannot,  without  special  statute  authority,  divest  corporations  of 
their  corporate  character  and  capacity.  It  has  no  ordinary  juris- 
diction ia  regard  to  the  legality  or  regularity  of  the  election  or 
amotion  of  corporators.  These  are  subjects  exclusively  of  com- 
mon-law jurisdiction,  (a) 

The  mode  of  redress  in  New  York,  when  incorporated  com- 
panies abuse  their  powers,  or  become  insolvent,  has  been  the 
subject  of  several  statute  regulations,  which  have  committed 
the  cognizance  of  such  cases  to  the  court  of  chancery.  (A)  The 
acts  of  1817  and  1821,  (c)  provided  for  the  dissolution  of  incor- 
porated insurance  companies,  by  order  of  the  chancellor,  upon 
application  of  the  directors,  and  for  good  cause  shown ;  and  the 
court  of  chancery,  when  it  decreed  a  dissolution  of  the  corpo- 
ration, was  to  direct  a  due  distribution  of  the  funds, 'and  to 
appoint  tarusteea  for  that  purpose.  The  act  of  April  21st, 
1825,  ((/)  was  much  broader  in  its  provisions.  It  contained 
many  directions  calculated  to  check  abuses  in  the  management 
of  all  moneyed  incorporations,  and  to  facilitate  the  recovery  of 
debts  against  them.  All  transfers,  by  incorporated  companies, 
in  contemplation  of  bankruptcy,  were  declared  void ;  and  if  any 
incc»rporated  bank  should  become  insolvent,  or  violate  its 
•315  charter,  the  'chancellor. was  authorized,  by  prpcess  of 
injtmction,  to  restrain  the  exercise  of  its  powers,  and  to 
appoint  a  receiver,  and  cause  the  effects  of  the  company  to  be 
distributed  among  the  creditors.  This  was  a  state  of  bank- 
ruptcy, in  relation  to  incorporated  banks,  and  it  was  an  unusual 
provision,  for  the  English  bankrupt  laws  or  the  generiil  insol- 


{a)  Tan  Ness,  J,,  3  Jolme.  B«p,  134.  Slee  v.  Bloom,  6  Johtu.  Cb.  Bep.  380. 
Attomey-Cieneral  v.  Earl  of  Clarendon,  17  Veaey,  i9I.  Attorney-General  d,  Rbj- 
nolds,  1  Eq.  Caa.  Abr.  131,  pi.  10.  AttorDej-Qoneral  v.  Utica  Insuiance  Compttoy, 
S  Johns.  Ch.  Eep.  S76,  378,  388.    The  King  v.  WhitweU,  5  Terra  Rep.  65. 

(&j  Tba  proTuioDB  in  the  N.  Y.  IReriBed  SlaCatea,  teUliTe  to  ptoceedingi  in  eqni^ 
Bgainat  corporations,  receiTed  a  minnte  analysis  and  judicial  conatrnctioD  by  the  vico- 
chancellor  of  New  Yot^,  in  the  case  of  Hann,  Receiver,  &c.  v.  Penti,  S  Sandfbrd's 
Ch.  Rep.  2S7,  and  again  at  p.  301,  bnt  Bnch  local  regoktioDs  can  ool;  be  reterred  to 
in  a  work  of  so  general  a  nature  u  Ihe  present  one. 

(e)  L.  N.  T.  leu.  «0,  eli.  146,  and  sese.  44,  ch.  148. 

{d)  Sees.  48,  ch.  aas.    8«e,  also,  to  S.  P.  1  N.  T.  B.  S.  60S. 
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veot  laws  of  the  several  states  never  extended  to  corporations,  (a) 
The  New  York  Revised  Statotes  (6)  have  continued  and  en- 
larged the  piovisioh.  When  any  incorporated  company  shall 
have  remained  insolvent  for  a  year,  or  for  that  period  of  time 
neglected  or  refased  to  pay  its  debts,  or  suspended  its  ordinary 
bttsinees,  it  shall  be  deemed  to  have  sonrendered  its  franchisea, 
and  to  be  dissolved,  (c)*  And  whenever  any  corporation,  hav- 
ing banking  powers,  or  power  to  make  loans  on  pledges,  or  to 
make  insurances,  shall  become  insolvent,  or  violate  any  of  the 
provisions  of  its  charter,  the  court  of  chancery  may  restrain  the 
exercise  of  its  powers  by  injonction,  and  appoint  a  receiver,  (d) 
If  the  corp<nration  proves  on  investigatiou  to  be  insolvent,  its 
effects  are  to  be  distributed  among  the  creditors  ratably,  subject 
to  the  legal  priority  of  the  United  States,  and  to  jadgments.  (e) 
And  whenever  any  incorporated  company  shall  become  insol- 
vent, or  it  shall  appear  to  the  trastees  or  directors  thereof  that 
a  dissolution  of  the  corporation  would  be  beneficial,  application 
TOfLj  be  made  voluntarily  to  the  chancellor  by  petition,  for  a 
di»olul3on ;  and  all  sales,  asaigimients,  transfers,  mcnigages, 


(a)  There  ii  a  itUale  of  bankrnptcjt  in  New  Jvntj,  p«M«d  tt  «axly  m  1810,  in 
relation  to  insolvent  banks  uid  other  corporattoni,  with  liniilar  powen  conj^ired  npon 
the  chancellor  in  respect  to  Ifaen.  Elmer's  Digest,  p.  31.  So,  also,  in  Michjgtm,  bj 
Mtof  1637,  and  b^R.  S.  of  New  Jenej,  1847,  p.  laa. 

(ft)  Vol.  i.  p.  603,  sec.  *.    VoL  ii.  p.  163,  sec.  91 ;  p.  463,  sec.  38. 

\c]  N.  T.  Beiised  Statotes,  vol.  ii.  p.  463,  sec.  38.  So,  b7  a  general  law  in  North 
CsndiDft,  (see  their  Beviied  atatnlts,  tit.  CoipoiMions,)  when  auj  corporation  shall, 
for  two  ;rears  U^ether,  cease  to  act  as  a  bod;  corporate,  inch  dIanM  of  their  corpo- 
rate powen  and  privileges  ihalt  be  considered  and  taken  as  a  forfeilnra  of  the  ch&rter. 
The  fltaiates  of  Loaisiana  of  1 843  and  1843  have  proTided  for  the  facilities  of  the 
liquidation  of  banks  lolTetl  or  insolvent,  and  whether  their  ItqnidMloa  be  forced  or 
Tolnntarj. 

(d)  New  York  Bavised  StalniM,  vol.  iL  pp.  463,  464,  see.  39, 41. 

(s)  Ibid.  vol.  ii.  p.  46B,  see.  4S. 


1  Sach  acts  or  neglect  do  not  work  a  dlisolntlon  ^  /netn,  bat  entitle  anf  stoelchalder 
or  creditor  to  take  procfledlnga  to  have  its  dlsiolntton  judicially  declared.  A  jndgmenC 
recovered  agiJiut  the  corpontton,  at  any  time  befbre  the  InstltnHoD  of  snch  proceedlnfp, 
tad  a  sale  of  tbe  corpocate  property,  will  be  valid.  HIoUm  v.  Rocbailer  (^ty  Bank,  11 
Pfttge's  K.  lis.  A  lease  made  b;  a  eorpmvtlon  of  Its  works,  with  Qie  Intention  of  discon- 
tinuing it*  ordinary  linsiness  for  more  than  one  year,  and  so  sabjectlng  the  corpar&tian  to 
disialatlon,  Is  "  an  act  of  self-destraDtion  which  the  law  will  not  tolerate,"  and  is  void. 
Conn  V.  F<»t  Henry  Iron  Oo.  13  Barb.  37. 
VOL.  n.  B3 


.dr,yGoogIe 


886  OF  THE  RIOHTS  OF  PERBONS.         [PAET  IV. 

and  conveyanceB  of  any  part  of  their  coqiorate  estate,  real  or 
personal,  rnade  after  filing  such  petition,  ot  any  judgments  con- 
fessed after  that  time,  are  declared  to  be  void,  as  against  the 
receivers  to  be  appointed,  and  as  against  the  creditors,  (a)  This 
last  provision  is  to  be  taken  aa  a  qualification  and  limitation  of 
the  generality  of  a  similai  provision  already  mentioned  in  the 
act  of  1825.  (b) 


(a)  Hid.  vol.  ii.  p.  469,  »ec.  71.  In  MiuonH,  b;  itatute,  opon  the  dissolution  of 
auj  corporadoD,  th«  pimldent  nod  dii«etors,  or  managers  thereof,  M  the  time  of  iu 
dissolution,  are  made  tx  ^{cw  traetee*  to  Mttle  ita  coDcenu.  R.  3.  of  Hissonri, 
1835.  ' 

(6)  Under  the  English  bankrupt  system,  a  Tolnotar;  payment  to  a  ciedttor,  under 
circumstances  which  must  reasonably  lead  the  debtor  to  bclioTe  bankruptcy  ptvbabU, 
is  deemed  a  fi&ad  upon  the  other  credhora,  within  the  meaning  of  the  bankrupt  law, 
~  and  the  money  can  be  recovered  back  by  the  assignees.  Poland  v.  (3yn,  3  Dowling 
&  ByUod,  310.  The  New  Tork  provisioB  hUt  far  abort  of  the  English  rule  in  the 
check  giren  to  partial  payments,  but  it  has  the  merit  of  giving  a  clear  and  certain 
test  of  an  act  of  insolvency.  In  Indiana  it  has  been  held  that  a  bank  forfeited  its 
charter :  1.  When  it  contracts  debts  to  a  greater  amount  than  double  that  of  the  de- 
posits ;  3.  For  the  issning  of  more  paper,  with  a  frsodolent  intention,  than  tbe  bank 
could  redeem  j  3.  When  it  made  Urge  dindenda  of  profits,  while  the  bank  refused  to 
pay  specie  for  ila  notes ;  4-  Embemling  Urge  sums  of  money  deposited  in  bonk  for 
safe-ksepmg.     State  Bank  v.  The  State,  1  Blackford's  Ind.  R.  S6T. 

A  corporate  body  as  well  as  a  private  individual,  when  in  failing  circumstances, 
and  unable  to  redeem  its  paper,  may,  without  any  statute  provision,  and  upon  generul 
principles  of  equity,  assign  its  properly  to  a  tmetee,  in  trust,  to  collect  its  debts  and 
pay  debts,  and  diatribnte  as  directed.  It  has  uolimited  power  over  its  property  to 
pay  its  debts.'  A  coiporatiita  may  also,  like  an  individual,  give  preferences  among  cred- 
itors, when  houostly  and  fairly  inteuded  and  done."  The  doctnne  ia  well  established  in 
equity.  Union  Bank  of  Tenneaseen.Ellicott,  6  Gill  &  Johnson^  Rep.  363.  The  State 
of  Maryland  d.  Bank  of  Maryland,  id.  205.  Revere  v,  Boston  Copper  Company,  15 
E^ck.  Bcp.  351.  Catlinc.  Eagle  Bank  of  New  Haven,  6  Conn.  Bep.  £33.  See,  also, 
infra,  p.  932.  Conway,  er  parte,  i  Arkansas  Rop.  SOS.  Plint  v.  Clinton  Company, 
IS  K.  H.  Rep.  430.  Dana  u.  The  Bank  of  the  Cniud  States,  9  Watta  &  Serg.  !23. 
Buck  of  n.  S.K.  Huth,4  B.  Monroe,  423.  In  Robins  v.  Embry,  1  Smedes  &  Mar- 
shall, Mias.  Ch.  B.  SOT,  the  cfaaitcellor  admits  that  a  corporate  body  may  make  an 


'  DeRuytere.  St  Peter-a  Church,  8  Corosf  8.388.  8.  0.  8  Barb.  Ch.  B- lie.  But  t( 
M«in<  that  the  franchise  Itself  eannot  bo  passed  by  asaignment.  It  vas  so  held  In  Aithnr 
V.  Commerctal,  &o.  Bank,  9  Smedes  &  Marshall,  694.  The  asaigument  of  n  bank  U  not, 
under  ths  Btatotes  of  Mississippi,  a  dissolution  of  the  corporation;  yet  if  it  prevents  the 
bank  from  tblOlliDg  the  pucpoaee  of  its  charter,  it  may  work  a  forfeiture  for  nonuser. 
State  V.  Connneraial  Bank,  IS  S.  &  M.  669.     Cooper  v.  Curtis,  SO  Maine  R.  488. 

1  And  stocliholderB  taking  advantage  of  their  posiUoa  to  obtain  lecurity  for  debts  dne 
themiolvfls  from  tlie  corporation,  are  not  guilty  of  &snd.    Whitwell  v.  Warner,  30  Vt. 
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uai^ment  of  llie  corponte  proptrty  in  trust,  equally  M)d  ratablj,  to  pay  ita  debts ; 
bnt  as  ibeir  assets  are  a  trust  fund  for  all  (he  creditors,  be  ably  examined  and  opposed 
the  doctrine  that  corporations,  like  individuals,  Toaj  gjre  preference  among  creditors. 
lb.  pp.  25B-2SG. 

I  haTo,  in  tbis  lecture,  gone  as  far  into  tbe  law  of  corporations  as  was  consistent 
wilb  tbe  plan  and  nature  of  tbe  present  work  ;  and  for  a  more  full  view  of  (he  sab- 
ject,  I  woalil  refer  lo  tbo  Troatiso  oa  Prirste  Corporations  AggregiaCe,  by  Messrs. 
Angell  Si  Ames,  as  containing  an  able  and  thorough  examination  of  every  part  of  the 
learning  appertaining  to  this  bead,  and  as  being  a  performance  which  deierres  and 
will  rei^ive  the  respect  and  patronage  of  tbe  profession.  A  new  and  enlarged  8d 
edition  of  Ibat  Trea^e  appeared  in  1816,  aud  tbe  work  is  rastly  improved  and  admi- 
mbly  digested. 
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OF  THE  LAW  CONCERNING  PERSONAL 
PROPERTY. 


LECTURE  XXXIV. 

OF  THE  HISTORT,  PEOaRBSS,  AMD  ABSOLDTE  aiaHTS  OF  PBOPBETT. 

Hatino  coDcladed  a  seriea  of  lectures  on  the  varions  rights 
of  persons,  I  proceed  next  to  the  examination  of  the  law  of 
property,  which  haa  always  occupied  a  preeminent  place  in  the 
municipal  codes  of  every  civilized  people.  I  purpose  to  begin 
with  the  law  of  personal  property,  as  It  appears  to  be  the  most 
natoral  and  easy  transition  &om  the  subjects  which  we  have 
already  diacussed.  This  is  the  species  of  property  which  first 
arises,  and  is  cultivated  in  the  mdeat  ages ;  and  when  com- 
merce and  the  arts  have  ascended  to  distingniflhed  heights,  it 
maintains  its  level,  if  it  does  not  rise  even  Buperior  to  property 
in  land  itself,  in  the  influence  which  it  exercises  over  the  talents, 
the  passions,  and  the  destiny  of  manhind. 

To  suppose  a  state  of  man  prior  to  the  existence  of  any  no- 
tions of  separate  property,  when  all  things  were  common,  and 
when  men  throughout  the  world  lived  without  law  or  govern- 
ment, in  innocence  and  simplicity,  is  a  mere  dream  of  tbe  im- 
agination. It  is  the  golden  age  of  the  poets  which  forms  such 
a  delightful  picture  in  the  fictions,  ad<«ned  by  the  muse  of 
Hesiod,  Lucretius,  Ovid,  and  Virgil.  It  has  been  tndy 
'318  observed,  that  the  firat  "man  who  was  bom  into  tiie 
world  killed  the  second ;  and  when  did  tbe  times  of  sim- 
plicity begin  I     And  yet  we  find  the  Roman  histoiiana  and 
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philosophers,  (a)  rivalliug  the  language  of  poetay  in  their  de- 
scriptions of  some  imaginary  state  of  nature,  which  it  was  im- 
possible to  know  and  idle  to  conjecture.  No  such  state  was 
intended  for  man  in  the  benevolent  dispeosation  of  Providence ; 
and  in  following  the  nugratdons  of  nations,  apart  from  the  book 
of  Genesis,  human  curiosity  is  unable  to  penebrate  beyond  the 
pages  of  genuine  history ;  and  Homer,  Herodotus,  and  Livy, 
carry  us  back  to  the  confines  of  the  fabulous  ages.  The  sense 
of  property  is  inherent  in  the  human  breast,  and  the  gradual 
enlargement  and  cultivation  of  that  sense,  from  its  feeble  force 
in  the  savage  state,  to  its  full  vigor  and  maturity  among  pol- 
ished nations,  forms  a  very  instructive  portion  of  the  history  of 
civil  society.  Man  was  fitted  and  intended  by  the  author  of 
his  being  for  society  and  government,  and  for  the  acquisition 
and  enjoyment  of  property.  It  is,  to  epeak  correctly,  the  law 
of  his  nature ;  and  by  obedience  to  this  law,  he  brings  all  his 
faculties  into  exercise,  and  is  enabled  to  display  the  various  and 
exalted  powers  of  the  human  mind,  {b) 

Occupancy,  doubtless,  gave  the  first  title  to  property,  in  lands 
and  movables.     It  is  the  natural  and  original  method  of 
acquiring  it ;  and  upon  the  principles  of  universal  *  law,     *  319 
that  the  title   contdnuee  so  long   as  occupancy  contin- 

(a)  Satluit  Cat  sec,  e.  Jngnr.  wc.  18.  Tacit.  Ann.  Ub.  9,  lec.  26.  Cic  Oral. 
proF.  Sextio,  sec.  43.    JiuEin.  lib. 43,  ch.'l. 

(b)  Selden,  in  his  Uxor  Ebraics,  lib.  I,  ch.  1,  gives  the  Tollowing  d«Bnition  of  the 
law  of  nainra :  Naiumle  jot  appeUamu*,  qwxi  ab  ipto  natura  auetare  wu  nomine  tano- 
tiuinio  in  ipiii  rcmm  prirnardm  eordi  hvmano  inditam  prateriptumqut  e$l ;  adeoque  pa- 
teriUUi  aniverta  regalaritur  ptrpetuo  tmt  temperqat  ett  r/Mervandttm  ac  imjnulabilt.  Lord 
Eaimcs  eonsidera  the  sense  of  proper^  to  be  a  natDral  appetite,  and,  in  its  nature,  a 
great  blessing.  SkeCchea  ofthe  HistoTj  of  Man,  b.  1,  sk.  3.  The  institatiDn  of  mar- 
riage and  the  institntion  of  private  property,  and  of  government  and  law,  have  beon 
considered  by  the  wisest  statasmen  and  philosophers  of  evcrj  age,  as  the  foundation 
of  all  civiliia^on  among  mankind. 

"The  voice  of  LAW,"  said  Hooker,  in  bit  Ecclesiastical  Polity,  b.  1,  "is  the  har^ 
mooy  of  the  world;  all  things  in  heaven  and  earth  do  her  homage;  the  racy  least  as 
feeling  her  care,  and  the  greatest  as  not  exempted  from  her  power."  The  greatest  of 
the  ancient  sages,  Aristotle,  Plato,  and  Cicero,  expressed  the  same  idea.  The 
essence  of  (Veedota,  said  Plato,  (De  Leg.,)  consisted  in  tbe  supremacy  of  law  over 
personal  will,  whether  it  be  the  will  of  die  one,  the  few,  or  the  many.  So,  Aristotle 
(Politics,  b.  1,)  declared  liiot  government  pertained  to  maa  in  his  most  perfect  lUte, 
and  entered  into  the  very  constitution  of  Imman  nature.  Man  could  not  strictly  bo 
man  withoat  it.  Existence  in  the  ilale  was  requisite  to  the  completion  of  his  human 
ity,  andewentiBl  to  hii  prote«cioa  against  his  own  wants  aodvicce. 
88  • 
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nea.  (a)  There  is  no  person,  even  in  his  rudest  state,  who  does 
not  feel  and  acknowledge,  in  a  greater  or  less  degree,  the  jnatice 
of  this  tide.  The  right  of  ptopeity,  foimded  on  oconpancy,  is 
sQggested  to  Hie  haman'  mind  by  feeling  and  reason  piioc  to  the 
influence  of  positive  institatione.  (b)  There  have  been  modem 
l^eorists  who  have  coiUtdered  separate  and  ezcluBive  jHopertj, 
and  inequalities  of  property,  as  the  cause  of  injustioe,  and  the 
unhappy  result  of  government  and  artificial  institutions.  But 
human  society  would  be  in  a  most  unnatural  and  miserable 
condition  if  it  were  possible  to  be  instituted  or  te<M^aixed 
upon  the  basis  of  such  speculations.  The  sense  of  property  is 
graciously  bestowed  on  mankind  for  tiie  purpose  of  rousing 
them  from  sloth,  and  stunolatiDg  them  to  action ;  and  so  long 
as  the  right  of  acquisition  is  exercised  in  conformity  to  the 
social  relations,  and  the  nuaal  obligationB  which  sfwing  from 
theril,  it  oo^it  to  be  sacredly  protected.  The  natural  and  active 
sense  of  property  pervades  the  foundations  of  social  improve- 
ment. It  leads  to  the  caltivatiou  of  the  earth,  the  institution 
of  government,  the  establishment  of  justice,  the  acquisition  of 
the  comforts  of  life,  the  growth  of  the  useful  arte,  the  spirit  of 
commerce,  the  productions  of  taste,  the  erections  of  charity,  and 
the  display  oi  the  benevolent  afiections.  (c) 


(a)  Grotiiu,  Jure  B.  &  P.  b.3,  ch.  3,  «eo.  4.  Man  liboruo,  eb.  5.  All  tbe  wii- 
ten  ou  mWmaltoua]  U«  oobcut  in  ttie  doctriue  that  occnpancj  is  eueutuU  to  the  title 
to  laad  Qowl;  discovered  &od  vacant.  Paff.  Droit  de  U  Kat.  liv.  4,  ch.  4.  VMtel, 
Droit  dm  Qeiu,  Ur.  1,  ch.  IB. 

(b)  Q/md  <nin  nuliiiu  at  id  ratiom  notimti  occupaiOi  caaeeiitwr.    Dig.  41,  1, 3. 

(c)  M.  TonlUer,  ia  hi>  accoaat  of  [he  origin  and  progrew  of  propertj,  in  his  Droit 
Civil  Fran^ala,  torn.  iii.  40,  iniUtt  that  n  primitive  stale  of  man  exLBled  before  the 
establishment  of  civil  societj,  wheo  all  tbingi  were  oommoa,  and  temporary  occn- 
ptmcj  the  only  title ;  bat  be  gives  no  sufficient  proof  of  the  Eict.  The  book  of  Gen- 
esis, ivhich  he  justly  regards  as  the  most  aodeot  and  Teoerable  of  historiss,  does  not 
show  any  inch  stale  of  the  human  race.  The  Srst  loao  born  was  a  tiller  of  the 
gronnd,  and  the  secotid  a  keeper  of  dieep.  The  eariieit  aecooDts  of  Koah  and  his 
deecendanis,  after  the  flood,  in  Qenens  ix.  x.  xiii.,  prote  iaX  they  were  husbandmen, 
and  planted  vineyards,  baill  cities,  established  kingdoms,  and  abounded  in  Socks  and 
herdg,  and  gold  and  lilver.  I  observe,  however,  with  pleasure,  that  H.  Toullier  has 
freely  and  liberally  followed  Sir  William  Blackstone  in  his  el^ant  dissertation  on  the 
rise  and  progress  of  ^mpetvj.  President  Oognet,  ia  bis  most  learned  woik,  De 
I'origine  des  Lois,  det  Arts,  des  Sdenees,  et  de  lears  progres  cbes  les  anciens  Peaplee, 
b.  !,  ch.  1,  an.  1,  considers  agricnllure  as  floorishing  before  the  dispersion  at  Babel, 
thongfa  after  that  event  mankind  ralj^Med  into  tbe  most  deplorable  bacbaii^. 
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*  The  exclusive  right  of  using  and  tranefenmg  prop-  *  3S0 
er(y  foUows  as  a  natural  ooneequence,  ftom  the  percep- 
tion and  edmisaioa  of  the  right  itself  (a)  But  in  the  infancy 
and  eariier  st^^a  of  society,  the  right  of  property  depended 
almoat  entirely  upon  actual  occnpancy;  and  it  is  a  general  law 
of  property  in  all  systems  of  jorisprndedce,  tiiat  actual  delivery 
or  poBsession  is  necessary  to  consninmate  the  title,  (b)  Prop- 
_  erty,  without  poBsesaion,  is  said  to  be  too  abstract  an  idea  for 
savage  life ;  and  society  had  made  some  oonsiderable  advances 
towards  civilization,  and  the  improvements  resulting  from  order 
and  subordination  must  have  existed  to  some  certain  extent 
before  the  temp<»«ry  right  of  occupancy  was  changed  into 
a  permanent  and  solid  title  under  the  sanction  of  positive  law. 
Properly  in  land  was  first  in  the  nation  or  tribe,  and  the  right  of 
the  individual  occupant  was  merely  usufructuary  and  tempo- 
rary, (c)  It  then  went  by  allotment,  partition,  or  grant,  &om  the 
chiefs  or  prince  of  the  tribe  to  individuals ;  and,  whatever  may 
have  been  the  case  in  the  earliest  and  rudest  state  of  mankind 
beyond  the  records  of  history,  or  whatever  may  be  the  tiieory 
on  the  subject,  yet,  in  point  of  faet,  as  for  as  we  know,  property 
has  always  been  the  creature  of  civil  institutions.  By  the  an- 
cient law  of  all  the  nations  of  Europe,  the  6o»o  _fiUe  possessor 
of  goods  had  a  good  title  as  against  the  real  owner  in  whatever 
way,  wheth^  by  force,  fraud,  or  accident,  the  owner  may  have 
been  divested  of  the  possession.  It  was  the  law  in  several 
parts  of  Germany,  so  late  as  the  middle  of  the  last  century,  ac- 
cording to  HeinecciuB,  (d)  tiiat  if  one  person  should  lend,  or 
hire,  or  deposit  bis  goods  witji  another,  and  they  should  come 
to  the  possession  of  a  third  person,  he  would  be  entitled  to  hold 
them  as  against  the  original  owner.  By  the  Roman  law,  in  its 
early  state,  property  stolen  and  sold  was  lost  to  the  real  owner, 
and  the  only  remedy  was  by  an  action  (coiuiitctio  fartwa) 
against  the  thief.  But  when  the  Uoman  law  advanced  to  ma- 
turity, it  was  held  that  theft  did  not  deprive  a  man  of  his 


(a)  OroCius,  b.  3,  ch.  6,  sec.  1. 

(6)  Ibid.  b.  S,  ch.  6,  sec.  I.    Puff.  b.  *,ch.  9,  sec.  8.    Barbeyrac'g  note,  ibid.     Sir 
William  8coK,  caw  of  The  Fnma,  5  Rob.  Adm.  Hep.  114. 
(t)  C»enr  dc  Bel.  Gal.  IJb.  4.  ch.  2.    lb.  Ub.  8,  ch.  W. 
Id)  Opem,  ton),  r.  part  a,  p.  ISO,  181. 
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title  to  property ;  and  the  action  of  ret  vindtcaHo  was, 
*S21  in  effect,  given  against  the  "botiafide  parchaeer.  {a)  The 
law  of  the  twelve  tables,  by  which  the  possession  of  one 
year  was  a  good  title  by  preBcription  to  movablea,  shows  that 
a  feeble  and  precarious  right  was  attached  to  personal  prop- 
erty out  of  possession. 

The  ancient  laws  of  Europe,  confiscating  stolen  goods  on 
conviction  of 'the  thief,  without  paying  any  regard  to  the  ri^t 
of  the  real  owner,  is  another  instance  to  prove  the  prevalence  of 
a  very  blunt  sense  of  the  right  of  property  distinct  from  the 
possession.  The  English  doctrine  of  vn-eoks  was  founded  on 
this  imperfect  notion  of  the  right  of  property,  when  it  had  lost 
the  evidence  of  possession.  By  tiie  common  law,  as  it  was  laid 
down  by  Sir  William  Blackatone,  (6)  goods  wrecked  were 
adjudged  to  belong  to  the  king,  and  the  property  was  lost  to 
the  owner.  This,  he  admits,  was  not  consonant  to  reason  and 
humanity ;  and  the  rigor  of  the  common  law  was  softened  by 
l^e  statute  of  West.  L  8  Edw.  I.  oh.  4,  which  declared,  that  if 
any  thing  alive  escaped  the  shipwreck,  be  it  man  or  animal,  it 
was  not  a  legal  wreck,  and  the  owner  was  entitled  to  reclaim 
hia  jnoperty  within  a  year  and  a  day.  Upon  this  statute  the 
legal  doctrine  of  wrecks  has  stood  to  this  day.  St.  Germain, 
the  author  of  the  Doctor  and  Student,  did  not  seem  to  think 
that  even  the  law  under  this  statute  stood  with  conscience,  (c) 
for  why  should  the  owner  forfeit  the  shipwrecked  goods,  though 
it  should  happen  that  no  man,  dog,  or  cat,  (to  use  the  words  of 
the  statute,)  should  come' alive  unto  the  land  out  of  the  ship? 
The  only  rational  ground  of  the  claim  on  the  part  of  the  crown 
is,  tl^t  the  true  owner  cannot  be  ascertained.  The  imperial  edict 
of  the  Emperra  Constantine  was  more  just  than  the  En^isb  stat- 
ute, for  it  gave  the  wrecked  goods,  in  every  event,  to  the 
*  323  owner ;  (d)  and  *  Bracton,  who  wrote  before  the  statute  of 
S  Edw.  I.,  and  who  was  acquainted  witji  the  edict  of  Con- 
stantine, lays  down  the  doctrine  of  wreck  upon  perfectly  just 


(a)  Thi*  WH  bf  tlie  parpetnal  edict  extending  the  actio  nwtiu,  which  diftbred  in 
nolliitig  bat  in  name  rroni  the  rei  mndlcalio.  Jnit.  2,  6,  S.  Lord  Kaimea'a  Hiitorical 
Law  Tract*,  til.  Property.  (6f  Com.  vol.  i.  pp.  318,  323. 

(<^)  Dr.  and  Stn.  367,  S68.  {d}  Code,  1 1,  5, 1. 
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principles,  (a)  He  makes  it  to  depend,  not  upon  ihe  casual 
escape  of  an  animal,  but  upon  the  absence  of  all  evidence  of 
the  owner.  The  statutes  of  New  York,  Massachusetts,  and 
other  Amexican  states,  are  like  the  edict  of  CosBtantine  and  the 
declaration  of  Braotou ;  for  they  declare  that  nothing  that  shall 
be  cast  by  the  sea  apon  the  land  shall  be  adjudged  a  wreck,  but 
tiie  goods  shall  be  kept  taiely  for  the  apace  of  a  year  for  tike 
ime  owner,  to  whom  the  same  ia  to  be  delivered  on  hia  paying 
reasonable  salvage ;  and  if  the  gooda  be  not  reclaimed  within 
that  time,  tiiey  shall  be  aold,  and  the  [woceeds  accounted  for  to 
the  state,  (b)  In  the  case  of  BiimiUon  4*  Snuth  v.  Davit,  (c) 
the  very  question  arose  in  the  K.  B.,  whether  the  real  owner 
was  entitled  to  reclaim  Ms  shipwrecked  gooda,  though  no  living 
creature  had  c(Hne  alive  from  the  ship  to  the  shore.  The  grantee 
under  the  crown  claimed  the  goods  as  a  wieck,  because  the  ship 
was  totally  lost,  and  no  living  animal  was  saved ;  and  his  very 
distingniahed  oounsel,  conaietiag  of  Mr.  Dunning,  (afterwards 
Lord  Aahburton,)  and  Mr.  Kenyoni  (aftawvrds  Lord  Chief 
Justice  of  the  K.  B.,)  imiBted,  that  aocwdlug  to  all  the  writers, 
firom  the  Minor  to  Blackatone  indusive,  it  was  a  lawful  wreck, 
as  no  living  creature  bad  come  to  the  shore,  and  that  Bractoa 
stood  misi^)ported  by  any  ottiet  writer.  But  Lord  Mansfield, 
with  a  sagaeity  and  apiiit  tiiat  did  him  infinite  honor,  repnv 
bated  the  dodxine  urged  on  the  part  of  the  defendant,  and 
declared  ihat  there  was  no  case  adjudging  that  the  gooda 
were  forfeited,  becauae  no  *dog  or  cat,  or  otiier  animal,  *333 
came  alive  to  the  shore ;  that  any  such  determination 
would  be  contrary  to  the  principles  of  law  and  justice ;  that 
the  very  idea  was  shocking ;  and  that  the  coming  ashore  of  a 
dog  or  a  cat,  alive,  was  no  better  ^oot  of  oworaship  than  if 
they  should  come  ashore  dead ;  that  the  whole  inquiry  was  a 
question  of  ownnahip ;  and  that  if  no  owner  could  be  diacov' 

(a)  Lib.%,  1!0,  IM.  S. 

{b)  N.  T.  B«Ti>ed  Statntea,  vol.  i.  p.  SM.  Mass.  Rerised  Statntea,  1836,  put  1, 
tit.  14,  ch.  &7,  sec  12.  The  colony  law*  of  MaasachoaeCta  alao  preaemd  all  wl«ck« 
for  the  owner,  aod  did  not  follow  the  English  taw.  Daiu'a  Abr-  vol.  iii.  144.  Prob- 
ably iha  itatiite  law  of  other  ttatea  ia  eqnall)'  Jolt.  The  acti  of  Noi^  Carolina  of 
1801,  )S05,  1817,  1818,  On  thi*  (objact,  ara  founded,  (aid  Ur,  Jiutice  Story,  in  5 
Haion'i  Bop.  47T,  on  the  prindplea  of  justice  and  hnmanity. 

(c)  b  Burr.  Bep.  2732. 
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ered,  the  goods  bdonged  to  the  king,  and  not  otherwise;  and 
that  the  statute  of  3  Edw.  L  waa  not  to  receive  any  constnio- 
tion  contrary  to  the  plain  principles  of  justice  and  hamanity. 

After  reading  this  intereeting  case,  it  appears  rather  surprising 
that  any  contrary  opinion  should  have  been  seriouBly  entertained 
in  Westminster  Hall^  at  so  late  a  period  as  the  year  1771;  and 
especially  that  Sir  Win.  Blachstone  should  have  acquiesced, 
without  any  difficulty,  in  a  different  conelzQction  of  the  statute 
*  of  Westm,  L 

But  to  return  to  the  history  of  the  law  of  property.  The  title 
to  it  was  gradually  strengthened,  and  acquired  great  solidity 
and  energy,  when  it  came  to  be  nndetstood  that  no  man  could 
be  deprived  of  bis  property  without  his  consent,  and  that  even 
tiie  honest  porohaser  was  not  safe  under  a  defective  title. 

The  exceptions  to  this  rale  grew  oat  of  the  oecessities  and 
the  policy  of  commerce ;  and  it  was  established  as  a  general 
role,  that  sales  of  personal  property  in  market  overt,  wonid 
bind  the  property  even  against  the  real  owner.  The  markets 
overt,  in  England,  depend  upon  special  custom,  which  presmbes 
the  place,  except  that  in  the  city  of  London,  every  shop  in  which 
goods  are  expoeed  publicly  to  sale,  is  mai^et  overt  for  those 
things  in  which  the  owner  professes  to  trade.  If  goods  be 
stolen,  and  sold  openly  in  such  a  shop,  the  sale  changes  the 
property.  But  if  the  goods  be  not  sold  strictly  in  ma^et  overt, 
or  if  there  be  not  good  faith  in  the  buyer,  or  there  be  any  thing 
annsnal  or  irregular  in  the  sale,  it  will  not  affect  the 
*  324  validity  of  it  as  *  against  the  title  of  the  real  owner,  (a) 
The  common  law,  according  to  Lord  .Coke,(&)  held  it  to 
be  a  point  of  great  policy,  that  fairs  and  markets  overt  should 
be  well  furnished ;  and  to  encourage  them  did  ordain  that  all 
sales  and  contracts  of  any  thing  vendible  in  markets  overt, 
should  bind  those  who  had  a  right ;  but,  he  adds,  that  the  rule 
had  many  exceptions,  and  he  proceeds  to  state  the  several 
exceptions,  which  show  the  predsion  and  cantion  wifti  which 


(a)  S  Co.  S3.  IS  Hod.  lUp.  5SI.  Bacon'*  ITae  of  the  l^w,  157.  Com.  Dig.  tit 
Market,  E.  fflielle;  n.  Ford,  5  Cair.  t  Payne,  313.  Marketa  overt  were  derived 
from  the  Saxon  lawi,  which  would  not  allow  a  transfer  of  goods  to  be  valid  nniess 
made  before  witneatet. 

(i)  a  InM,  713. 
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the  Bale  waa  to  be  conducted  so  as  to  bind  the  property.  It  is 
the  settled  SngliBh  law  that  a  sale  out  of  the  market  overt,  or 
Dot  according  to  the  aaage  and  regulations  of  the  market  overt, 
will  not  change  the  property  as  against  the  real  owner,  (a)  Thna 
we  find,  in  the  caae  of  Wi^nson  t.  Kin^,  (b)  that  where  the 
owner  of  goods  had  sent  them  to  a  wharf  in  the  borongh  of 
Sonthwark,  where  goods  of  that  sort  are  usually  sold,  and  the 
wharfinger,  without  any  authority,  sold  the  goods  to  a  boTta  Jide 
purchaser,  this  was  considered  not  to  be  a  sale  in  market  overt 
so  as  to  change  the  property,  but  a  wrongful  conversion,  for  the 
wharf  was  not  a  market  overt;  and  the  purchaser  was  held 
liable  in  trover  to  the  true  owner.  So  it  is  said  to  be  a  general 
mle  that  goods  obtained  by  a  tort  or  criminal  fraud,  under  color 
of  a  contract,  may  be  taken  by  the  vendor  out  of  the  hands 
of  the  purchaser,  or  even  of  a  purchaser  from  the  tortious 
vendee,  (c) 

It  is  understood  that  the  English  custom  of  markets  overt 
does  not  apply  to  this  country ; '  and  the  general  printuple  appli- 
cable to  the  law  of  personal  property  tfaronghont  civilized 
Bniope  is,  that  nemo  plus  juris  in  alium  transferre  potest  qudm 
ipse  habet.  This  is  a  maxim  of  the  common  and  of  the  civil 
law ;  (d)  and  a  sale  ex  vi  termim,  imports  nothing  more  than 
that  the  bona  fide  purchaser  succeeds  to  the  rights  of  the  vendor. 


(a)  2  Blacks.  Com.   449.      Foxky's  case,  &  Co.  109  b.      Peer  v.   Hiunphrej, 

4  Nevilto  &  Manning,  430.  8.  C.  1  Hnrr.  &  Woll.  Rop.  !S.  Bat  a.  Bale  in  market 
overt  will  not  bar  the  original  owner  of  ilolen  goods,  if  fie  proaecute  the  thief  to  con- 
TictioQ,  and  sue  the  pcnon  io  whose  poiseasion  ihey  were  at  the  time  of  the  convicdoo. 
This  ia  by  the  alatuto  of  SI  Henry  VIII.  c.  11,  and  which  wae  adopted  ia  Virginia, 
in  1792.    Horwood  p.  Smith,  2  Term  Bep.  TBO.    Peer  f.  Humphrey,  uS.  sup.     Coke, 

5  Inst  714.  Bni^^  d.  Coney,  I'lem.  P.  C.  315.  Bat  trover  will  lie  against  the 
iBDOceDC  porcUaaerof  stolen  goods,  although  no  steps  have  been  token  to  proseenU 
the  thief  lo  conviction.    White  v.  Spettigno,  13  Meeson  &  Webby,  603.    8.  C.  1  Cut. 

6  Eirwan,  673 

(6)  2  Camph  N.  P,  835. 
(e)  Long  on  Salea  by  Bana,  pp.  I6T,  I6B. 

(d)  Co.  Lilt.  309.    Dig.  41,  1,  20.    Pothier  Trait*  da  Contrat  de  Vente,  1,  n.  7. 
Ersk.  Inst.  413.    1  Bell's  Com.  2S1. 


1  It  has  been  decided  that  there  are  no  markets  overt  in  Vemunit.  The  subject  was 
fully  discussed,  and  the  reasoning  Is  Strang  agaioBt  their  eststeoce  in  any  of  tbe  states 
in  the  Union.    Griffith  v.  Fowler,  18  Vermont  B.  S90. 
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It  has  been  frequently  held  in  this  eountry,  (a)  that  the 
*3S5    English  law  of  the  market  oTert  'bad  not  been  adopted; 

end  consequently,  as  a  general  rule,  the  title  of  the  tme 
owner  cannot  be  lost  without  his  own  £ree  act  and  consent 
How  fiiT  that  consent,  or  a  due  authority  to  sell  ie  to  be  inferred, 
in  many  cases,  for  the  encoaragement  and  safety  of  commerce, 
may  be  diBcnesed  in  oni  fdtnie  inqniiies.  (b)    A  radical  defect 


(o)  Dune  v.  Boldwio,  8  Mmi.  Bep.  SIS.  WhMlwright  v.  DepajBter,  1  Johna. 
Rep.  479.  Hoenck  v.  Wearer,  1  Teatet'a  Rap.  478.  E«»t<ra  v.  WorthingWn,  5  Serg. 
&  Rawle,  130.  Broiming  u.  Hagill,  3  H»t.  &  Johns.  30S.  M'Gr««  v.  Broirder, 
U  Martin'i  Loolt.  B^.  IT.  Bolimd  ■>.  Oundj,  S  Hsaiaand'*  O,  Rep.  109.  Luce 
D.  Coven,  1  Dtna'i  Ken.  Rep.  IBS.  YentrMg  c.  Smith,  10  Piter*'*  U.  S.  Bep.  161. 
HoOiQaa  v.  Carow,  2S  Wendell'*  Rep.  26S.  In  that  case  li  we*  adjodged  in  the  coart 
of  enors,  that  an  aaciioneer  who  told  Btolen  goods  was  liable  to  the  owner  in  trover, 
thoagh  the  good*  were  sold  by  him,  and  the  proceeds  p^d  orer  to  the  thief,  widiotit 
notice  of  the  felony.  It  was  declared  b;  statnle  in  Fennsjlvania,  in  ITSO,  that  DO 
■ale  of  A  stolen  hor*e  thould  operate  to  change  the  property.  Thii  was  before  it  was 
settled  that  we  had  do  market*  overt  in  this  conntry  in  the  unse  of  the  English  com- 
mon law.  In  Scotland,  the  tme  owner  may  reclaim  bi*  property,  eren  from  [be  bona 
fids  pnrcbaser  In  market  orert.    Bell's  Frindp.  He.  9ST. 

[b)  The  doctrine  that  po**e*tioD  cairiei  with  it  the  eridence  of  property,  *d  as  to 
protect  a  petson  acquiring  property  in  the  nsDal  course  of  trade,  i*  said  to  be  limited 
to  cash,  bank  bills,  and  bills  and  checks  pays.ble  to  bearer.  Baltns  v.  Everett,  20 
Wendell,  267.'  By  statnte  S  Geo.  IT.  o.  M,  the  consignee  of  good*  fivm  the  shipper 
is  entJIled  to  a  lien  in  respect  to  money  or  negotiable  seenritiea  adranced  for  Che  ship- 
per, without  notice  that  the  ihipner  wa*  not  the  bona  fiik  owner.  And  any  person 
intmstedirithahill  of  lading,  or  order  for  the  delivery  of  the  good*,  was  to  be  deemed 
the  tnie  owner  of  the  good*,  so  far  a*  to  give  vBUdily  to  any  sale  or  dispositioii 
thereof  by  deposit  or  pledge,  if  the  buyer  or  pawnee  had  not  notice  that  socb  penon 
wai  not  the  tme  owner.  So,  any  peiwm  taking  goods  on  deposit  or  pledge  for  a  pro- 
ezjs^g  debt  from  the  party  in  possession,  without  notice  that  he  was  not  the  owner, 
acqnire*  the  right  that  was  in  the  person  making  the  deposit  or  pledge.  Any  person 
may  accept  goods  on  any  aucb  document,  on  deposit  or  pledge  ^m  any  Gkctor  or  s^ent, 
with  knowledge  that  he  was  a  factor  or  agent,  and  he  will  acquire  the  title  or'interest  of 
die  factor  or  agent.  And  any  person  may  contract  for  the  pnrchasi  of  goods  from  any 
factor,  agent,  or  consignee  in  possession  thereof,  aod  make  payment  thereof  with  knowl- 
edge of  sach  agency,  provided  the  contract  be  made  in  the  nsnal  conrse  of  bnsineet, 
and  without  notice  of  any  want  of  auihnity  in  the  agent  to  mU  and  receive  payment. 
The  true  owner,  prior  to  the  sale  or  pledge,  may  recover  from  the  fiujtor  or  agent,  or 
hi*  assignees,  and  tmm  the  bnj«r,  the  price  of  the  goods,  subject  to  his  right  of  se^ 
off  against  the  agent,  and  may  recover  the  good*  deposited  or  pledged  on  repayment 
of  the  money  or  restoration  of  the  negotiable  paper  advanced  on  security  thereof,  and 
on  payment  of  the  money  or  restoration  of  the  negotiable  paper  advanced  by  the 
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of  tide  in  the  poesessor  ia,  by  the  general  jurisprudence  of 
Europe,  available  to  the  trif^  owner  against  oreditois  and  par- 
chasers ;  and  there  is  such  a  defect,  when  the  person  from  whom 
the  property  was  acquired  weis  incapable  of  consent,  or  when 
the  thing  had  been  stolen,  oi  obtained  by  violence.  The  true 
owner,  in  those  cases,  may  vindicate  his  title.  If  goods  be 
Btbleo,  no  title  passes  from  the  felon  to  the  bona  fide  pur- 
chaser, (a)  Bat  this  is  not  the  place  to  pursue  farther  this 
inquiry.  My  object,  at  present,  is  only  to  show  how  the  right 
of  the  true  owner  to  property  kept  increasing  in  consideration 
and  vigor,  with  the  progress  of  law  &om  rudeness  to  refinement. 
Title  to  property,  resting  oii^ally  in  occapany,  ceased,  of 
eouise^  apon  the  death  of  the  occupant  Sir  William  Black- 
stone  considers  the  descent,  devise,  and  transfer  of  property, 
political  institiitions,  and  cieatarea  of  the  municipal  law,  and 
not  natural  rights ;  and  that  the  law  of  nature  suggests,  that  on 
the  death  of  the  possessor,  the  estate  should  become  common, 
and  be  open  to  the  next  occupant.  He  admits,  however,  that 
for  the  sake  of  peace  and  order,  the  universal  law  of  almost 
every  nation  gives  to  the  possessor  the  power  to  continue  his 


fiulor  or  agent.  So,  he  ma?  tbcotbt  from  any  penon  anj  bnlance  in  hand,  being  tbe 
piodnce  of  the  BSle  of  the  goods,  after  dedncting  the  money  or  negotiable  paper 
advanced  on  the  lecnritj  thereof 

(a)  Fiaad  and  bieachea  of  trnsC  are  said  not  to  be  among  the  radical  defects  which 
will  absolntely  annul  the  title  of  the  subsequent  bonajide  pnrchaser;  and  Mr.  Bruwn 
hai,  Ihoogh  I  think  mistakingly,  contended,  (hat  cues  of  force  and  fear  stand  on  the 
■•iDe  fbotiag,  for  I  apprehend  that  foiM  acid  fear  nill  deairoj  tbe  contract  entir«l;. 
Brom  on  Sales,  395.  1  Bell's  Com.  2S1,  SS6,  387,  389.  Hr.  BeU  shows,  ^m  the 
cases  which  he  cites,  that  it  is' not  eieu-ly  settled  in  what  cases  a  sale  b;  a  person  in 
lawfat  possession  will  bind  the  real  owner,  if  the  tale  be  foonded  on  a  breach  of  tnuc 
Vitk  iiifra,  p.  5U,  note.  If  a  bailee  of  property  for  a  ipedal  parpose  sells  it,  tbe  bona 
fide  porchaser  doe*  not  acquire  a  vBlid  title.  WiUunson  v.  King,  S  Camph.  Bep-  339. 
Hartop  V.  Hoare,  3  Atk.  44.  Hsrdman  a.  Willcock,  9  Bingham,  3SS,  note.  Galvin  o. 
BaeoQ,  2  Fairfleld,  38.  Slwy  on  Bulments,  p.  79,  ad  edit.  But  if  the  vendor  deliv- 
en  goods  with  the  intention  that  the  property  as  well  aa  the  possession  shall  pass,  a 
iinu,^  parcboaei  ftom  a  fraudident  vendee  wiU  hold  die  goods.  Andrew  ir.  Dietrich, 
14  Wendell,  31.  It  is  sufflcieot  for  the  purpose  of  protecting  a  kvu  ,;£&  pMchsser, 
thai  the  owner  of  personal  propertj  confers  an  appaient  r^pAt  of  pn^trty  npon  the 
Tender,  as  when  he  sells  goods  and  deliver*  poweMton,  aldtoogfa  die  goods  were 
obtained  from  him  fiaadnleally ;  and  he  confers  an  apparent  ru;A^  0/*  (fisposa^  when 
ha  fnmishes  tbe  vendor  with  the  external  indicia  of  such  right,  or  where  a  bill  of 
lading  b  sent  to  a  consignee  with  a  power  of  transfer.  Salios  v.  Everett,  20  Wen- 
dell, 267. 
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property  by  will ;  and  if  it  be  not  disposed  of  in  that  way, 
*  326  that  tbe  mnnicipal  law  ste^  *  in  and  declares  who  shall 
be  heir  of  the  deceased,  (a)  As  a  mere  specolative  qaes- 
tion,  it  may  be  doabted  whether  this  be  a  perfectly  correct  view 
of  tbe  law  of  natore  on  this  subject.  Tbe  light  to  transmit 
property  by  descent,  to  one's  own  ofispring,  is  dictated  by  tbe 
voice  of  nature,  (b}  The  universality  of  the  sense  of  a  role  or 
obligation,  is  pretty  good  evidence  that  it  has  its  foundation  in 
natural  law.  (c)  It  is  in  accordance  with  the  sympatiiies  and 
reason  of  all  mankind,  that  the  children  of  the  owner  of  property, 
which  be  acquired  and  improved  by  his  skill  and  industry,  and 
by  their  association  and  labor,  should  have  a  better  title  to  it  at 
his  death  than  the  passing  stranger.  It  is  a  continuation  of  the 
former  occupancy  in  the  members  of  the  same  family.  This 
better  title  of  the  children  has  been  recognized  in  every  age  and 
nation,  and  it  is  founded  in  the  natural  affections,  which  are  the 
growth  of  the  domestic  ties,  and  the  order  of  Providence.  (_d) 
But  the  particular  distribution  among  the  heirs  of  the  blood, 
and  the  regulation  and  extent  of  the  degrees  of  consanguinity, 
to  which  the  right  of  succession  should  be  attached,  do  undoubt^ 
edly  depend  upon  positive  institution ;  and  it  seems  to  be  the 
general  doctrine,  founded  on  the  history  of  all  natiooa  and  ages, 
that  property  in  land,  when  such  property  began  to  exist  and  to 
be  recognized,  was  originally  vested  in  the  state  or  sovereign, 
and  derived  by  grant  to  individuals,  (e) 

The  power  of  alienation  of  property  is  a  necessary  incident  to 
the  right  of  property,  and  was  dictated  by  mutual  convenience 
and  mutual  wants.  It  was  first  applied  b)  movables ;  and  a  no- 
tion of  separate  and  permanent  property  in  land  could  not  have 
arisen  until  men  had  advanced  beyond  the  hunter  and  shepherd 
states,  and  become  husbandmen  and  formers.  Property  in  land 
would  naturally  take  a  faster  hold  of  the  affections ;  and, 
*327     from  the  very  nature  of  the  Bubject,  it  would  'not  be 


(a)  Com.  vol.  il.  ch.  1,  10-13.  (b)  Orotiui,  b.  2,  tb.  T,  sec.  S. 

(c)  Omni  in  re  amteiuio  omnium  geBtka  lex  nataneputatida  at.  SicTiucnI.  Qa«8t. 
lib,  1,  ch.  13. 

{dj  Christiaji'a  notes  to  SBIackB.  Com.  c.  1.  Taylor's  Elements  of  the  Civil  Imv, 
919.     Taallier,  Droit  Civil  Franfuss,  com.  ii).  pp.  13I-12S. 

(e)  Grotius,  b.  3,  ch.  a,  sec.  4.    VAA.  ch.  3,  sec  4. 
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susceptible  of  easy  iiansfer,  nor  so  soon  as  movable  property  be 
called  into  action  as  an  article  of  commerce. 

Delivery  of  possession  was,  anciently,  necessary  to  the  valid 
transfer  of  land.  "When  actual  delivery  became  inconvenient, 
symbolical  delivery  supplied  its  place ;  and  as  society  grew  in 
cultivation  and  refinement,  writing  "was  introdaced,  and  the 
alienatioD  of  land  was  by  deed. 

The  gratnitouB  disposition  of  land  by  will  was  of  much  slower 
growth  than  alienations,  in  the  way  of  commerce,  for  a  valuable 
consideration ;  because  the  children  were  supposed  to  have  a 
right  to  the  succession  on  the  death  of  the  parent ;  though 
Grotius  considers  disposition  by  will  to  be  one  of  the  natural 
rights  of  alienation,  (a)  In  the  early  periods  of  the  English  law, 
a  man  was  never  permitted  totally  to  disinherit  his  children,  or 
leave  his  widow  without  provision,  (ft)  Testaments  were  intro- 
duced by  Solon  into  the  Athenian  commonwealth,  in  the  case 
in  which  the  testator  had  no  issue ;  and  the  Roman  law  would 
not  allow  a  man  to  disinherit  his  own  issue,  sui  et  necessarii 
h<Bredes,  hie  natural  and  domestic  heirs  or  children,  and  their 
descendants,  without  assigning  some  just  cause  in  his  will. 
The  reason  of  the  rule  in  the  civil  law  was,  that  the  children 
were  considered  as  having  a  property  in  the  effects  of  the  father, 
and  entitled  to  the  management  of  the  estate.  The  querela 
inofficiosi  testamenti  was  an  action  introduced  in  favor  of  the 
children,  to  rescind  wills  made  to  their  prejudice,  without  just 
cause.  But  the  father  could  charge  his  estate  with  his  debt, 
and  so  render  the  succession  unprofitable ;  and  the  children 
could,  in  that  case,  abandon  the  succession,  and  so  escape  the 
obligation  of  the  debts,  (c) 

In  England,  the  right  of  alienation  of  land  was  long  checked 
by  the  oppressive  restraints  of  the  feudal  system,  and  the  doc- 
trine of  entailments.  All  those  embarrassments  have  been 
effectually  removed  in  this  country ;  and  the  right  to  ac- 
quire, to  hold,  to  enjoy,  to  alien,  to  devise,  and  to  •trans-  "328 
mit  property  by  inheritance,  to  one's   descendants,  in 


(a)  De  Jare  Belli,  b.  3,  cb.  6,  lec.  U. 

(ft)  1  Reeve's  Hut.  of  the  Eoglish  Law,  II.     T^<^  ir;^,  vol.  iv.  p.  903. 

(e)  Dig.  29,  2,  12.     Vide  infra,  vol.  iv.  p.  SOS. 
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regnlar  order  and  saccession,  is  enjoyed  io  the  folness  and 
perfection  of  the  absolute  right.  Every  individual  has  as  much 
freedom  in  the  acqtdsition,  use,  and  disposition  of  his  property, 
as  is  consistent  'with  good  order  and  the  reciprocal  rights  of 
others.  The  state  has  set  bounds  to  the  acqnlBition  of  property 
by  corporate  bodies ;  for  the  creation  of  those  artificial  persons 
is  a  matter  resting  in  the  discretion  of  the  govemment,  who  have 
a  right  to  impose  such  restrictions  upon  a  gratuitous  privilege 
or  franchise,  as  the  sense  of  the  public  interest  or  convenience 
may  dictate.  With  the  admission  of  this  exception,  the  legis- 
lature has  no  right  to  limit  the  extent  of  the  acquisition  of 
property,  as  was  suggested  by  some  of  the  regulations  in 
ancient  Crete,  Lacedsemon,  and  Athens; (a)  and  has  also  been 
recommended  in  some  modem  Utopian  speculations.  A  state 
of  equality  as  to  property  is  impossible  to  be  maintained,  for 
it  is  against  the  laws  of  out  nature  ;  and  if  it  could  be  reduced 
to  practice,  it  would  place  the  human  race  in  a  state  of  taste- 
less enjoyment  and  stupid  inactivity,  which  would  degrade 
the    mind    and    destroy    the     happiness   of    social     life,  (b) 


{a)  Arist  Politico,  bj  Oilliea,  b.  2,  c.  8.    Potter's  Antiq.  of  Onece,  toL  i.  p.  167. 

(b)  HuringtOD,  in  his  Oceana,  declared  an  Agrarian  W  to  be  the  foundation  of  a 
commouwealtli ;  and  he  nndonbtedlj-  alluded  to  the  common  inCerpretntion  and  popn- 
Ibt  Tiew  of  the  Agrarian  lam  in  ancient  Ttome,  and  not  to  the  oeir  and  jnat  idea  of 
M.  De  Niebohr,  thai  those  laws  related  only  to  leases  of  the  public  lands  belonging  to 
the  state.  Historj  of  Borne,  vol.  ii.  116-131.  The  public  lands  belongiDg  to  the 
stale  in  ancient  Borne,  and  which  kept  enlarging  wJ^  every  conquest,  n-cre,  in  the 
earij  periods  of  its  history,  leased  ont,  and  mostly  for  pastarage,  to  occapiers  who 
were  tenants  at  will  to  the  state.  AntI  as  large  accessions  of  new  citizens  accraed, 
there  would  be  new  allotments,  which  necessarily  inTolvod  the  sacrifice  of  many  ex- 
isting interests.  The  bnrghers  or  patricians  had  tbe  exclusive  use  of  these  lands 
while  unallotted,  not  exceeding  SOO  jagera  to  each  inditidool ;  but  when  thoy  were 
diridcd  by  Agrarian  laws  into  small  lots  for  culdTation,  the  plebeian  commoners  look 
them,  and  ibis  gare  the  Agrarian  law  such  great  and  jnat  popnlarity.  Dr.  Arnold 
(History  of  Home,  vol.  i.  160)  concludes  that  "if  amongst  Xicbubr's  countless  serricw 
to  Roman  history  any  single  one  ma;  claim  nnr  gratitnde  beyond  the  rest,  it  is  his 
explanation  of  the  tme  nature  and  cbaracter  of  Ihe  Agrarian  laws,"  Montesqaioa,  in 
his  Spirit  of  Laws,  b.  6,  c.  3,  4,  i,  6,  frequently  Boggests  the  necessity  of  laws  in  a 
democracy  establishing  equality  and  frugality.  All  schemes  of  that  kind  are  essen- 
tially yisionary,  though  they  may  not  be  quite  as  extravagant  as  some  of  the  reveries 
of  Eonssean,  Condorcet,  or  Godwin,  In  the  code  of  laws  compiled  by  King  James, 
in  I  GOG,  for  the  new  colonies  in  Amcri<s,  a  community  of  property  and  labor,  for  five 
years  from  the  settiement  of  each  colony,  was  eslablishcd.  This  was  a  tomporalry 
expedient;  but  tbe  experiment  upon  this  theory,  in  the  colony  of  Virginia,  proved  it 
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'  When  the  laws  allow  a  free  circulatioQ  to  property  •  329 
by  the  abolition  of  perpetuities,  entailmeats,  the  claims 
'  of  primogeniture,  and  all  inequalities  of  descent,  tbe  operation 
of  the  steady  laws  of  nature  will,  of  themselves,  preserve  a 
piopei  eqnilibriam,  and  dissipate  the  mounds  of  property  as 
fast  as  they  accamolate. 

Civil  govenunent  is  not  entiUed,  in  ordinary  cases,  and  as  a 
general  rule,  to  regulate  tbe  use  of  property  in  the  hands  of  the 
owners,  'by  sumptuary  laws,  or  any  other  visionary  schemes  of 
frugality  and  equality.  The  notion  that  plain,  coaree,  and  ab- 
stemious habits  of  living  are  requisite  to  the  preservation  of 
heroism  and  patriotism,  has  been  derived  from  the  Roman  and 
classical  writers.  They  praised  sumptuary  laws,  and  declaimed 
vehemently  against  the  degeneracy  of  their  countrymen,  which 
they  imputed  to  the  corrupting  influence  of  the  arts  of  Greece, 
and  of  the  riches  and  luxury  of  the  world,  upon  the  freedom  and 
spirit  of  those  "  lords  of  human  kind,"  who  bad  attained  uni- 
versal empire  by  means  of  the  hardy  virtues  of  the  primi- 
tive ages,  (a)  But  *we  need  only  look  to  the  free  *330 
institutions  of  Britain  and  her  descendants,  and  the 


to  ba  an  intalerable  reetricdon,  leading  to  idleness  and  immonilitj,  »ad  to  ba  destrac- 
ttve  of  all  tbe  ordinary  motives  to  hnman  indmtrj.  (Slitb's  Histor;  of  Virgiaia. 
Robertson's  America,  b.  9.  Bancroft's  History,  vol.  i.  p.  161.)  The  experiment  of 
a  cotnmnnitj  of  iands,  goods,  and  labor  at  New  Ptjmonlh,  made  in  the  first  years  of 
the  eolonj,  wag  found  to  be  injuriona  even  vilh  Uiat  small,  simple,  and  pioas  band 
of  emigranca ;  and  the  institation  of  separate  property,  in  1S23,  had  a  sudden  and 
very  beneficial  effect  in  exciting  a  spirit  of  industry.  (Morton's  Kew  England  Me- 
morial, 93.  Baylie's  Historical  Memoir,  rol.  i.  pp.  120,  158.)  The  state  of  equality 
does  not  soit  the  present  condition  of  man,  and  whenever  it  has  been  attempted,  it 
has  checked  cirilization  and  led  to  immorality,  and  destroyed  freedom  of  action  and 
enjoyment.  Mr.  Young,  the  *lcaniod  editor  of  the  "  Chronicles  of  the  Pilgrim 
Pathets,"  Boston,  1S41,  says  (p.  B4,)  that  the  joint-stock  association  of  the  Pilgrims 
w»s  a  partnership,  forced  upon  them  by  necessity,  and  dissolved  us  soon  as  possible, 
and  that  there  never  was  any  community  of  goods  among  them,  as  that  phraae  is 
commonly  naderetood. 

(a)  No  aathor  was  more  distingaished  than  Sallnst  for  his  eloquent  invectives 
against  riches,  laxury,  and  the  arts,  which  he  considered  as  having  corrupted  and  de- 
stroyed the  Roman  republic.  Among  other  acquired  vices,  he  says,  tbe  Romans  had 
learned  to  admire  liatates,  pictuns,  and  floe-wrought  plate.  Sal.  Cat.  c.  11.  Juvenal 
painted  the  mighty  evils  of  laxniy  with  tlie  hand  of  a  master.  In  a  satire  devoted  to 
the  delineation  of  extreme  profligacy,  he  relieves  himself  for  a  moment  by  a  brief  but 
lively  sketch  of  the  pnre  and  rustic  virtues  of  the  old  Romaoa.    He  reeais  again  to 
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prosperity  and  freedom  which  they  cherish  and  jHotect,  to  be 
satisiied  that  the  abnndant  returns  of  industry,  the  fruits  of 
genius,  the  boundlefls  extent  of  commerce,  the  exuberance  of 
wealth,  and  the  cultivation  of  the  liberal  arts,  with  the  unfettered 
nse  of  all  these  blessings,  are  by  no  means  incompatible  with 
the  full  and  perfect  enjoyment  of  enlightened  civil  liberty.  No 
such  fatal  nnioa  necessarily  exists  between  prosperity  and 
tyranny,  or  between  wealth  and  national  cormption,  in  the  har- 
monious arrangements  of  Providence.  Though  Britain,  like 
ancient  Tyre,  has  her  "merchants  who  are  princes,  and  her 
traffickers  the  honorable  of  the  eEurth,"  she  still  sits  "  very  glori- 
one  in  the  midst  of  the  seas,  and  enriches  the  kings  of  the  earth 
with  the  multitude  of  her  riches  and  of  her  merchandise."  New 
have  the  polidied  manners  and  refined  taste  for  which  France 
has  been  renowned  in  modem  ages,  or  even  the  e&minate 
luxury  of  her  higher  classes  and  of  her  capital,  been  fonnd  to 
damp  her  heroism,  or  enervate  her  national  spirit.  Liberty 
depends  easentiaUy  upon  the  structure  of  the  government,  ihB 
administration  of  justice,  and  the  intelligence  of  the  people,  and 
it  has  very  little  concern  with  equality  of  property  and  fiugality 
of  living,  or  the  varieties  of  soil  and  climate,  (a) 


the  desoIattODi  of  vealtlt  and  Inxnrr,  end  risM  to  the  loftiest  nnlni  of  patriot  indi^ 

S/Bjior  anxii 
Luxuria  inadnat,  rictunifiM  vlatcitar  orbtm. 

Sat.  6,  v.29I,!9!. 

(a)  Tbe  8nmptiuu7  \«m  of  ancient  Borne  had  their  origin  in  Ae  tvelve  table*, 
which  controlled  the  wagtefaloesa  of  prodigals,  and  nnnecessaiy  expenditure  M 
faiieniU.  The  appetite  for  Inxni;  iDcrea«ed  with  dominioD  and  richaa,  and  samptii- 
arj  laws  were  from  time  to  time  enacted,  from  tbe  66fith  year  of  the  dcj  down  to  the 
time  of  the  emperon,  TMtrainiog,  hj  gerere  checks,  Idsorj  and  extraTHgance  in  dreii, 
famiCnre,  and  food.  Thej  ware  abmrdly  and  idly  renewed  by  the  most  extravagant 
and  dimipsted  mlers ;  hy  inch  conqaeron  as  Bylla,  Joling  Caur,  and  ADgonne.  The 
history  of  those  samptoarj  laws  it  given  in  Anlins  GelUus,  b.  S,  cb.  a*.  See,  also, 
Soet.  J.  Cieear,  tec  43.  And  T.  Arnold's  History  of  the  later  Roman  Common- 
wealth, ch.  4. 

Baring  the  middle  ages,  tbe  Snglish,  French,  and  other  govsmments  ware  equally 
with  the  ancient  Romani,  accostomod  to  limit,  by  positive  laws,  iha  extent  of  privata 
expenses,  entertaiomenti,  and  dreis.  Some  traces  of  these  mmptnaiy  laws  existed  in 
France  aa  late  as  tbe  beginning  of  the  last  centnrj,  and  in  Sweden  in  the  latter  part 
of  it.  Hallam  on  the  Middle  Ages,  voL  ii  p.  SBT,  (406,  Sth  edit )  Catleaa's  View  of 
Bweden.    Dodsley'i  AuBoal  R^iar,  1767.    Tbe  statue  of  10  £dw.  UL  entitled 
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*  Every  person  is  entitled  to  be  protected  in  the  enjoy-     *331 
meat  of  his  property,  not  only  irom  invasions  of  it  by 
individuals,  but  from  all  unequal  and  undue  asaesBments  on 
the  part  of  government.     It  is  not  sufficient  that  no  tax  or  im- 
'  position  can  be  imposed  upon  the  citizeus,  but  by  their  repre- 
sentatives in  the  legislature.      The  oitizenB  ate  entitled 
*  to  require  that  the  legialataie  itself  shall  caose  all  public    '  333 
tejcation  to  be  &ir  and  equal  in  proportion  to  the  value 
of  property,  so  that  no  one  class  of  individuals,  and  no  one 
species  of  property,  may  be  unequally  or  unduly  assessed,  (a) ' 


ilatutam  it  dbariu  ulaidu,  wu  the  most  abinrd  that  ever  was  euBCled.  It  prescribed 
the  number  of  dishee  for  dinnei  aud  sapper,  and  the  qaali^  of  the  diahes.  Dr.  Adam 
Smith,  in  his  Wealth  of  Natiooe.jDBtlycotisidcre  it  to  be  aa  act  of  the  highest  imper- 
tioenee  and  presninptioD  for  kings  and  ralan  to  preCeod  to  watch  over  the  economy  and 
expenditare  or  private  penohs.  The  wages  of  labor,  and  the  pricea  of  commoditiee 
and  economy  in  dress,  were  regulated  bj  law  in  the  earliest  aectlement  of  Masiachu- 
seua.  Winthiop's  Hist,  of  New  England,  by  Savage,  vol.  i.  p.  31,  note.  Ibid.  vol. 
{.  pp.  116,  140,  143.  Laws  of  Massachusetts,  1641, 1647,  and  pnhliahed  in  the  digest 
«f  colony  Btatotes,  1679.  Such  "good  orden,"  says  Hubbaid,  " expired  with  the 
first  golden  age  in  this  world."  But  he  was  mistaken,  for  in  1777  there  was  a  report 
made  by  a  committee  in  congress,  recommending  U>  the  several  stales  to  legnlale,  by 
law,  the  price  pf  labor,  mannfactares,  and  internal  pradnce,  and  the  charges  of  tmi- 
boldera.  Jouroale  of  Congress,  November  S9d,  1T7T.  In  pnrsnance  of  the  snggea- 
lioD,  it  appears,  that,  in  1778,  there  were  acts  of  the  legislature  of  Connecticut  and 
New  York,  (and  probabi/ of  other  states,)  limiting  the  price  of  labor,  aad  the  products 
of  labor  and  tavern  charges.  The  stntate  of  Hew  York  was  saspended  within  three 
Tdonihs  alter  it  was  passed,  and  repealed  within  the  same  year.  Corporation  ordi- 
nances, in  some  of  our  cities,  have  frequently  regulated  the  priee  of  meat  in  the 
market-  Sack  laws,  if  of  any  cfBcacy,  are  calculated  to  destroy  the  stimulus  to  eser- 
lion  ;  bnt  in  fact  they  are  only  made  to  be  eluded,  despised,  and  broken.  And  yet  the 
regulation  of  prices  in  inns  and  taverns  are  still  the  practice  in  New  Jersey  and  Ala- 
bama, and  perhaps  in  other  status;  and  the  rates  of  charges,  ace,  or  were  until 
recently,  established  in  those  stal^  by  the  county  court,  and  affixed  up  at  Inos,  in 
like  msnner  as  the  rates  of  toll  at  toll-gates  and  bridges, 
(a)  Property  taken  and  appropriated  to  public  uses  or  easements,  as  higbwajB, 


'  The  right  of  the  legislature  to  delegate  the  power  of  taxation  for  local  purposes  to 
municipal  corporations  eeems  well  settled.  Stein  v.  Mayor,  See.  of  Mobile,  17  Ala.  384. 
S.  C.  34  Ala.  691.  Peoplee.  Mayor,  &c.  of  Brooklyn,  4  Comst.  419.  "OemiciJ"  and 
"retidetice"  are  not  synonymous.  A  peraon  can  have  two  places  of  residence,  bnt  he  can 
have  bnt  one  domicil.  Where  a  person  resides  part  of  the  year  in  the  country,  and  part 
of  the  year  in  the  city  of  New  York,  and  has  his  place  of  business  in  the  city,  he  was 
properly  awessed  as  a  resident  of  the  city,  under  tbe  act  of  2fitli  March,  1S£0.  Bartlett 
B,  The  Mayor,  6  Sandf.  8.  C.  H,  44.  See,  also,  Douglass  t.  Mayor,  &o.  of  N.  Y.  a  Dner, 
no.    Hood's  Estate,  91  Pann.  106. 
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A  just  and  perfect  ^etem  of  taxation  is  still  a  deaideraium 
in  civil  government ;  and  there  are  constantly  existing  well- 
founded  complaints,  that  one  species  of  property  ia  made  to 
sustain  an  unequal,  and  consequently,  an  unjust  pressure  of  the 
public  burdens.  The  strongest  instance  in  New  York,  and- 
probably  in  other  states,  of  this  inequality,  was  in  the  assesa- 
ments  of  taxes  upon  waste  and  unproductive  lands ;  and  the 
oppression  upon  this  description  of  real  property  has  been  so 
great  as  to  diminish  exceedingly  its  value.  This  property  is 
assessed  in  each  town,  by  assesBora  residing  in  each  town,  and 
whose  interest  it  is  to  exaggerate  the  value  of  such  property,  in 
order  to  throw  as  great  a  share  as  possible  of  the  taxes  to  be 
raised  within  the  town  upon  the  non-resident  proprietor.  The 
unreclaimed  lands,  which  the  owner  finds  it  impossible  to  culti- 
vate oi  even  to  sell,  without  great  sacrifice,  and  which  prodace 
no  revenue,  are  assessed,  not  only  for  such  charges  as  may  be 
deemed  directly  beneficial  to  the  land,  such  as  making  aud 
repairing  roads  and  bridges,  bat  for  all  the  wants  and  purposed 
of  the  inhabitants.  The  lands  are  made  auxiliary  to  the  main- 
tenance of  the  poor,  and  the  destruction  of  wild  animals ;  and 
the  inhabitants  of  each  town  have  been  left  to  judge,  in  their 
discretion,  of  the  extent  of  their  wants.  Such  a  power  vested 
in  the  inhabitants  of  each  town,  of  raising  money  for  their  own 
use,  on  the  property  of  others,  has  produced,  in  many  instances, 
very  great  abuses  and  injustice.  It  has  corrupted  the  morals  of 
the  people,  and  led  to  the  plunder  of  the  property  of  non-resident 
landhidders.     This  was  carried  to  such  an  enormous  extent  in 


bridges,  tnmpikei,  railroads,  and  the  Brections  necMsarj  or  incident  thereto,  and 
baildingi  foe  public  uses,  as  court  honset,  churehea,  school  honses,  &c.,  are  not  a 
proper  subject  for  taxation,  and  ore  geoerall/  exempt  as  being  vorka  for  public  use 
andbeneflc.  Inhabitant*  of  W.  r.  W- R.  R- Corp.  4  MelcalfR.  S64.  The  constilatioii 
of  Aikansai  declares  a  sound  principle,  in  sayiag  tliat  all  propertj  iutyect  to  loxaiioii 
shall  be  taxed  accordiag  to  its  value,  and  the  ralue  to  be  ascertained  by  lavrs  making 
flie  same  equal  and  uniform,  and  that  no  one  spedes  of  proper^  should  be  taxed 
higher  thitn  another  specie*  of  propertj  of  eqnol  value.  Art.  9.  In  New  Hampshire, 
the  law  gives  a  very  efficient  power  to  the  collector  of  tajtes.  The  collector  is  not 
bound  to  search  for  property  on  which  to  distrain,  but  if  the  party  does  not  pay  the 
tax  on  duo  notice,  the  collector  may  arrest  his  person,  unless  he  produces  property 
suffldenl,  and  with  an  indemnity  u  to  title,  if  required.  Kinsley  v.  Hall,  9  N.  H. 
Rep.  19(1. 
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the  county  of  Franklin  as  to  awaken  the  attention  of  the  legis- 
lature, and  to  induce  them  to  institute  a  special  commission  to 
tnqoire  into  the  Erauds  and  abuses  committed  under  this  power, 
and  aleo  to  withdraw  entirely  from  the  inhabitants  of  new  towns 
the  power  of  raising  money  by  assesBments  npon  prop- 
erty for  *the  destruction  of  noxious  animals,  (a)  The  '333 
ordinance  of  congress  of  July  13th,  1787,  (6)  passed  for 
the  government  of  the  northwestern  territory,  anticipated  this 
propensity  to  abase  of  power,  and  undertook  to  guard  against 
it  by  the  provision,  that  in  no  case  should  any  legislatnre  within 
that  teiritory  tax  the  lands  of  non-resident  proprietors  higher 
than  those  of  residents.  There  is  a  similar  proTision  in  the  con- 
stitntion  of  Missouri,  and  one  still  broader  in  that  of  the  state 
of  Illinois.  It  is  declared,  generally,  in  that  of  the  latter  state, 
that  the  mode  of  levying  a  tax  shall  be  by  vaination,  so  that 
every  person  should  pay  a  tax  in  proportion  to  the  yalue  of  his 
property  in  possession. 

The  duty  of  protecting  every  man's  property,  by  means  of 
just  laws,  promptly,  oniformly,  and  impartially  administered,  is 
one  of  the  atongest  and  most  interesting  of  obligations  on  the 
part  of  government,  and  frequently  it  is  found  to  be  the  most 
difficult  in  the  performance.  Mr.  Hume  (c)  looked  npon  the 
whole  apparatus  of  government  as  having  ultimately  no  other 
object  or  purpose  but  the  distribution  of  justice.  The  appetite 
for  property  is  so  keen,  and  the  blesgingB  of  it  are  so  palpable 
at^  so  impressive,  that  the  passion  to  acquire  is  incessvitly 
busy  and  active.  Every  man  is  striving  to  better  .his  condition; 
and  in  the  oonstant  struggles  and  jealous  collisions  between 
men  of  property  and  men  of  no  property,  the  one  to  acquire  and 
the  other  to  preserve ;  and  between  debtor  and  creditor,  the  one 
to  exact  and  the  other  to  evade  or  postpone  payment ;  it  is  to 
be  expected,  especially  In  popular  governments,  and  under  the 
influence  of  the  sympathy  which  the  poor  and  unfortunate 
naturally  excite,  that  the  impartial  coarse  of  justice,  and  the 
severe  duties  of  the  lawgiver,  should,  in  some  degTee,'be  dis- 


(n)  Ij.  y.  T.  KSB.  46,  ch.  36,  MC.  9,  10,  eh.  12fl. 

(b)  JonrnnlB  of  the  ConfederatioD  Congreu,  vol,  j 

(c)  Es»7»,  Tol.  i.  p.  81. 
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turbed.  One  of  the  objects  of  the  constitution  of  the  United 
States  was  to  establish  justice ;  and  this  it  has  done  by 
'  334  the  admirable  distribution  of  its  powers,  and  the  *  checks 
which  it  has  placed  on  the  local  legislation  of  the  states. 
These  checks  have  already,  in  their  operation,  essentially  con- 
tribut«d  to  the  protection  of  the  rights  of  property. 

Government  is  bound  to  assist  the  rightfdl  owner  of  property) 
in  recovery  of  the  possession  of  it,  when  it  has  been  unjustly 
lost.  Of  this  du^  there  is  no  question.  But  if  the  possessor 
of  land  took  possession  in  good  faith,  and  in  the  mistaken  be- 
lief that  he  had  acquired  a  title  from  the  rightful  owner,  and 
makes  beneficial  improvements  upon  the  land,  it  has  been  a 
point  of  much  discussion,  whether  the  rightful  owner,  on  recov- 
ery, was  bound  to  refund  to  him  the  value  of  the  improvements. 
This  was  the  question  in  the  case  of  Green  v.  Btddle,  (o)  which 
was  largely  discussed  in  the  Supreme  Court  of  the  United 
States,  and  which  had  excited  a  good  deal  of  interest  in  the 
state  of  Kentucky.  The  decision  in  that  case  was  foiAided 
upon  the  compact  between  the  states  of  Virginia  and  Ken- 
tucky,  made  in  1789,  relative  to  lands  in  Kentucky,  and  there- 
fore it  does  not  touch  the  question  I  have  suggested.  The  in- 
quiry becomes  interesting,  how  far  a  general  statute  provision 
of  that  kind  is  consistent  with  a  due  regard  to  the  rights  of 
property.  The  Kentucky  act  of  January  31st,  1812,  declared, 
,  that  the  bona  fide  possessor  of  land  should  be  paid,  by  the  suc- 
cessful claimant,  for  his  improvements,  and  that  the  claimant 
must  pay  them,  or  elect  to  relinquish  the  land  to  the  occupant 
on  being  paid  its  estimated  value  in  its  unimproved  state,  [b) 


(a)  S  Whcalon,  1. 

(b)  This  act  or  occapant  law  was  beld  by  (he  Snpreme  Court  of  tho  United  States 
to  be  nnconstitutional.  The  legislaturB  of  Kentackythen  passed  the  act  of  Jannarj 
Tth,  1S24,  with  a  view  to  connMrect  the  decision  in  Qreen  v.  Biddle ;  and  It  subjected 
to  forfeiture,  irilhont  office  foood,'  or  judgment,  all  patented  lands  of  more  than  one 
haodrcd  acres,  nnless  the  owner,  b;  the  1st  of  Angizst,  1.S25,  caased  a  ratable  portion 
of  the  lajsd  to  be  cultivated,  and,  on  forfeiture,  the  title  was  to  vest  in  the  occupant. 
This  act  was  held  bj  the  Kentacky  conits  to  impose  an  arbitrary,  unjust,  oppressire, 
and  illegal  condition  npoo  the  patentees,  and  was  in  violation  of  their  grants,  and 
anconstitutional  and  void.    Gaines  b.  Bnford,  1  Dana's  Ken.  Rep.  481.' 

'  la  Ohio,  an  act  giving  the  real  nvncr  his  ehdcs  whether  to  take  the  land  and  pay  for 
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By  the  English  law  and  the  common  law  of  this  country,  the 
owner  recovers  his  land  by  ejectment,  without  being  subjected 
to  the  condition  of  paying  for  the  improvements  which  may 
have  been  made  npon  the  land.  The  improvements  are  consid- 
ered as  annexed  to  the  freehold,  and  passed  with  the  recovery. 
Every  poBsessor  makes  snch  improvements  at  his  peril,  (a)  Bat 
if  the  owner  be  obliged  to  resort  to  chancery  for  assist- 
ance in  the  recovery  of  the  rents  and  "  profits,  Lord  Hard-  '335 
wickeonce  intimated,  in  Dormer  v.  Fortescue,{b)  that  the 
role  of  the  civil  law,  which  is  more  equitable  on  that  point  than 
the  English  law,  would  be  adopted ;  and  consequently  the  bana 
/rfe  possessor  would  be  entitled  to  deduct  the  amount  of  his  ex- 
pense for  lasting  and  valuable  improvements,  from  the  amount 
to  be  paid,  by  way  of  damages,  for  the  rents  and  profits.  The 
.  same  intimation  wa^  given  in  the  court  of  errors  in  New  York, 
Mvrray  s.  Govemeur;{c)  and  that  in  the  equitable  action  at 
law  for  the  mesne  profits,  the  defendant  might  halve  the  value 
of  his  improvements  deducted  by  way  of  set-oft  These  were 
extra  judicial  t^tcto;  and  there  is  no  adjudged  case,  professing 
to  be  grounded  upon  common-law  principles,  and  declaring  that 
the  occupant  of  land  was,  without  any  special  contract,  entitled 
to  payment  for  his  improvements,  as  against  the  true  owner, 
when  the  latter  was  not  chargeable  with  having  intentionally 
laid  by  and  concealed  his  title,  (d)     We  have  a  statute  in  New 


(a)  Prear  d.  Eard^nbergh,  S  Johns.  Bep.  273.  Tbii  ii  the  mle  io  the  Scotch  Uw, 
as  to  iraprorements  nukde  bj  a  tenant  fur  his  accoianiodBt[Du.  Lord  Stair's  Instila- 
tiona,  voL  1.  137,  edit.  1S32. 

<4)  8  Att.  Hep.  134. 

(c)  2  Johns.  Cases,  441. 

(d)  The  suggestions  in  the  cases  referred  to  in  the  l«xt,  hate  been  considered  as 
forming  JDst  groand  for  mitigation  of  damages  in  an  action  for  the  mesne  profits; 
and  the  valne  of  permanent  improrementa,  made  in  good  faith,  has  been  allowcik  to 
tha  extent  of  the  rents  and  proSta  ciajmed  bj  the  plaintiff.  Hjlton  v.  Broim,  2 
Wash.  C.C.  165,  April,  1808.   Wharton's  Dig.  til.  Ejectment,  H.   Jackson  if.  Loomis, 


imptOTemeota,  or  to  release  the  land  on  being  paid  tta  valne,  waa  held  to  be  constitutional, 
thongb  cbanging  tbe  common  taw.  Bat  an  amendratat  giving  to  the  tenant  the  choice 
whether  to  keep  tha  land  or  anmnder  it,  was  held  invalid,  as  an  oqjnetiSable  taking  of 
privata  property.  MoCoy  v,  Qrandy,  S  Oh.  St  493.  See,  also,  Arrowsmith  «.  Burlingim, 
4  McLean,  4SB.    Albeav.  Hay.aPaine,  0.  0.  74. 
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York  relative  to  landa,  in  what  was  formerly  called  the  military 
tract,  which  declares  that  the  settler  on  those  laada,  under  color 
of  a  bona  fide  purchase,  should  not  be  divested  of  hia  pOBsession 
or  recovery  by  the  real  owner,  until  the  fonner  had  been  paid 
the  value  of  his  improvements  made  on  the  land,  after  deduct- 
ing thereout  a  reasonable  compensatioa  to  the  owner  for  the 
Dse  and  occupation  of  the  land,  (o)  This  act  is  as  broad,  and" 
liable  to  the  same  objections  that  have  been  made  against  the 

Kentucky  statute.  There  are  similar  statute  provisions 
*  336     in   Maine,  Massachusetts,  "  New  Hampshire,  Vermont, 

Virginia,  Alabama,  Ohio,  and  IllmoiB.  (b)     60  far  as  the 

4  Cowen'sBep,  168.  Buffin,  Ch.  J,  in  Dow4  p.  Faweet,  4  Dot,  N.  0.  Bop.  9S,  A 
coDTt  of  eqoit;,  on  a  bill  for  renta  SDd  proliU,  after  a  ncoTeiy  at  law  against  a  bona 
Jide  posBeasor,  for  valuable  consideration,  will  allow  for  beneficial  improTemonls.' 
Green  v.  Biddle,  S  Wheaton's  Bep.  77-81 .  Bright  v.  Bojd,  1  Story's  Bop.  418,  495. 
Mathews  o.  Davis,  6  Hmnphrej'a  Tenn.  B.  sa*.  Judge  Oreen,  in  tbli  last  case,  said, 
that  the  case  of  Bright  tr,  Bojd  waa  the  first  case  in  which  the  boaa^t  pnndiaser  was 
allowed  compensation  against  the  tme  owDor  for  his  beneficial  improve  meats. 

(o)  L.  N.  T.  April  8th,  1813,  ch.  80. 

(6)  Jones  V.  Carter,  IS  Mass.  Bep.  814.    Stat,  of  Mass.  180T,  ch.  7S.    Withii^oo 
V.  Corey,  3  N.  H.  Bep.  115.    Brown  v.  Btorm,  4  Tonnont  Bep.  37.     Gaige  v.  Ladd 

5  ibid.  aefi.  StAtolei  of  Ohio,  1831,  p.  261.  Batik  of  Hamilloii  v.  Dudley's  Lessee, 
2  Peters's  TT.  S.  Bep.  49a.  The  statute  law  in  Masuichnsetla,  New  Hampshire,  and 
Vermont,'  is  called  the  Betttnwnt  Law,  and  it  a  admitted  In  !  Pick.  Bep.  507,  to 
have  altei«d  the  common  law  in  this  respect.  In  the  MMsacbtuoCts  Bevised  Statutes 
of  IS36,  part  3,  tit.  9,  ch.  101,  it  is  prorided  geoemlly  in  the  writ  of  enizy  upon  dis- 
seisin for  the  recovery  of  any  estate  or  freehold,  that  the  tenant  shall  be  entitled.  In 
case  of  judgment  agunst  him,  to  compensation  for  the  value  of  bnildings  or  improve- 
ments made  by  bim,  or  those  nnder  whom  he  claims,  provided  be,  or  those  nnder 
whom  he  claims,  had  been  in  possession  for  six  years  before  snic  tronght,  or  for  a  less 
time,  if  he  hold  them  nnder  a  title  which  he  had  reason  to  believe  good.'  The  amount 
is  to  be  assessed  by  the  jury  on  to^esdon  on  record  of  the  claim.  The  amonnt 
allowed  may  be  set  off  against  the  tents  and  profits.  The  demandant  may  also  re. 
qnire  to  have  the  valne  of  the  land  withont  the  improrenMnta  ascertained,  and  he 
may  relinqnish  the  land  on  being  paid  the  price,  and  which  dte  tenant  mast  pay,  or 
lose  the  valne  of  his  improvements.  ^  Maine  it  is  held  that  Btltermmlt  are  not  an 
intesest  in  land,  within  the  statute  of  frauds,  and  (hey  past  by  a  parol  assignment. 
Lombard  v.  Boggles,  9  Oreenl.  B.  6S.  The  statute  law  of  the  sev^al  slates,  allow. 
ing  the  bona  Jidt  occupants  entering  nndor  the  idea  that  they  had  purchased  a  title  in 
fee,  confines  the  claim  to  the  valne  of  the  increase  of  the  land  by  reason  of  the  im- 
provements made.  The  statutes  of  Ohio,  under  the  occupying  claimant  law,  allow  a 
defendant  possessing  lands  under  claim  of  title,  as  well  for  his  improvements  mado 
before  Ms  title  commenced  as  for  those  made  after.    Lessee  of  Davis  o.  Powell,  13 


*  See  Baggot  v.  Fleming,  10  Cnsh.  41 


D,j™d=,Coogle 


LEC.  SSXIV.]  OF  PERSONAL  PROPBKTT.  409 

statute  in  New  Hampshire  was  retrospective,  and  extended  to 
past  improvements  made  before  it  was  passed,  it  has  been  ad- 


Ohio  R.  308.  The  statDie  or  Virginia  of  183!,  la  eonSned  to  the  case  of  lands  liring 
\ntt  of  the  Alleghan;  moant^as.  and  itia  confinod  to  the  bonajide  occapants  of  land 
ander  government  gT^nta.  So,  tbe  claim  nn  the  part  of  the  defbndaat  to  hare  the  im- 
provements  asaessed,  and  paid  before  eueeution  isanea,  on  recovery  in  ejectment,  is 
confined,  in  Alabama,  to  defendants  dcriTing  title  under  the  United  Statea  or  a  Spaji- 
iib  graot.  Tontmin'i  D^.  1823,  p.  470.  In  Tennesaee,  thej  contiaiie  to  adhere  to 
die  sterner  English  mle ;  and,  in  tbe  case  of  Nelaon  u.  Allen  and  Horria,  ( I  Terger, 
360,}  it  was  held  that  a  aiatnte  of  IS13,  giving  to  the  dcfendsat  in  ejectment  as 
Rgumt  ibe  rightful  owner,  the  valne  of  improvements  made  upon  the  land,  was  nn- 
Goaatitational  and  void.  Bnt  it  was  admitted,  that  opon  a  bill  in  equity  for  meene 
profits,  after  a  judgment  in  ejectment,  (he  defendant  might  avul  .himself  of  a  bona 
fiit  poBseasioD,  and  limit  the  account  to  die  commencement  of  the  amt,  provided  he 
was  ignorant  of  all  the  facts  and  circamstances  relating  to  his  advertaiy's  dtle.>  See 
th«  provisions  of  the  act  of  1813,  Statute  Laws  of  Tennessee,  1896,  pp.  367,  381 ;  and 
see  the  acts  of  1797  and  180G,  giving  to  the  hma  Jid*  possesaor,  nnder  color  of  title, 
and  dnlj  evicted  by  better  title,  a  right  to  recover  die  value  of  hia  improvements. 
Statute  Laws  of  Tennessee,  p.  380.  On  tbe  other  hand,  tbe  commissionera  appointed 
to  revise  the  civil  code  of  Pennsylvania,  in  their  Keport  in  January,  1835,  proposed, 
that  on  a  recovery  in  ejectment  of  lands  against  a  defendant,  who  entered  and  held 
and  improved  the  aame  under  oolor  of  title  and  with  good  faith,  he  might  surest 
npon  record,  in  the  nature  of  a  bill  in  equity,  his  claim  to  allowanca  for  his  improve- 
ments ;  and  if  the  court  shoald  deem  the  &cU  alleged  soffident  in  eqnity  to  entitle 
him  to  the  relief  sooght,  they  shoald  have  power  to  afford  and  enforce  it,  and  provis- 
ion Is  n^ade  for  the  case.  The  Bevised  Statntes  of  Illinois,  edit.  1833,  p.  416,  aod  of 
Indiana,  1S38,  p.  361,  exempt  the  person  evicted  from  laud  to  which  his  record  title 
appeared  plain,  from  aoy  action  for  mesne  profits  prior  to  notice  of  adverse  claims, 
and  they  allow  him,  on  eviction,  for  lasting  and  valuable  improvements  made  before 
due  notice,  first  deducting  damages  (if  any)  (br  waste,  &c.  See  Jones  v.  Jones,  4 
Gill,  R.  87.  Held,  in  Ohio,  that  where  an  agent,  without  sufficient  power,  told  land, 
hi;  vevdee  cannot  cl^m  compensation  for  improvemenia.  Reynolds  d.  Cordery,  4 
UcLean,  159.  In  Georgia,  a  vendee  legally  evicted  may  recover  in  eqoi^  the  value 
of  bis  improTemenls.  Bryant  D.Hambrick,  9  Oea  B.  133.  The  claim  of  a  sub. 
vendee  for  the  value  of  his  improvements  is  snperior  to  that  of  the  vendee  for  repay- 
ment of  the  purchase-money.    Madura  e.  Hopkms,  13  B.  Monroe  B-  595. 

To  constitute  a  person  oecnpanC  of  lands  so  as  to  entitle  him  to  the  notice  pre- 
Bcribeil  by  law,  on  sales  for  taxes,  he  must  hold  the  land  with  intention  to  etijoy  it. 
Smith  D.  Sanger,  4  Comst.  K.  576. 

■  Id  Humphreys  c.  Holt^ger,  8  Sneed,  aas,  tbe  Supreme  Court  of  Tenoetsee  held  that 
the  vendee,  in  a  canditional  sale  of  land  which  the  vendor  afterwards  annulled,  might  be 
allowed,  in  tqtal'g,  the  value  of  improvements  made  In  the  mean  time.  See,  also.  Pope 
«.  Henry,  34  Vt  680.  In  Iowa,  Improvementt  are  allowed  to  be  set  off  aftainst  damages ; 
but  nothing  can  be  allowed  for  them  where  the  plaintiff  waives  all  claim  to  damagea. 
Daniels  v.  Bate*,  S  Greene,  (Iowa,)  161.  Iowa  B.  S.  6SS.  See  further  on  the  aubject  of 
Betterments,  Wendell  e.  Moulton,  6  Feat  41.  Flanders  c  Davis,  IB  N-  H.  149.  Drew 
e.  Towie,  10  Tost.  631.  Bemick  v.  Bntterfield,  11  FosL  70. 
VOL.  II.  3S 
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judged,  in  the  circnit  conrt  of  the  United  Statea  for  the  district 
of  New  Hampahire,  to  be  nnconatitntional,  inaamnch  as  it  di- 
veBt^d  the  real  owner  of  a  vested  title  to  the  posseBsion,  aad 
vested  a  new  right  in  the  occnpant,  upon  considerations  alto- 
gether past  and  gone,  (a)  The  statute  in  New  Hampshire  ap- 
plied only  to  cases  of  a  bona  fide  posaesslon  of  more  than  six 
years'  standing,  and  only  to  the  increased  value  of  the  land  by 
means  of  the  improvements ;  and  the  real  owner  is  allowed  the 
mesne  profits.  The  justice  of  tliat  statute  has  been  ably  vin- 
dicated in  the  case  of  Withiiigton  v.  Corey,  {b)  in  cases  not 
within  the  reach  of  the  decision  in  the  circuit  court  of  the 
United  States. 

The  rule  of  the  civil  law  was,  that  the  bona  fide  possesstw  was 
entitled  to  bq  reimbursed,  by  way  of  indemnity,  the  expenses  of 
beneficial  improvements,  to  far  as  they  augmented  the  property 
in  value ;  and  the  rule  was  founded  on  the  principle  of  equity, 
that  nemo  debet  locvpletari  aliena  jactura.  (c)  It  ie  not  the 
amount  of  the  expenses,  strictly  so  considered,  but  only  the 
amount  so  far  as  they  augmetUed  the  property  in  value,  that  the 
claimant  ought,  in  equity,  to  refiind.  But  there  are  difficulties 
in  the  execution  of  this  rule.  The  expenses  may  have  been 
very  costly,  and  beyond  the  ability  of  the  claiirLant  to  re- 
*337  fund,  and  he  may  have  a  'just  afiection  for  the  property, 
and  it  might  have  answered  all  his  wants  and  means  in 
its  original  state  without  the  improvements.  The  Ronmi  law 
allowed  the  judge  to  modify  the  rule,  according  to  ciicnm- 
stances,  and  permitted  the  occnpant  to  withdraw  from  the  land 
the  materials  by  which  it  was  improved,  (d)  In  many,  and  in- 
deed in  most  cases,  that  mode  of  relief  would  be  impracticable; 
and  Pothier  (e)  proposes  to  jeconcile  the  interests  of  the  several 
parties  by  allowing  the  owner  to  take  possession,  upon  condition 
that  the  repayment  of  those  expenditures,  by  instalments,  should 
remain  a  charge  upon  the  land.  (/)     There  are  embarrassments 

(a)  Society  for  the  Fropagatioii  of  the  Gospel  v.  Wheeler,  2  GsU-  Bep.  IDS. 

(b)  3B.  Hamp.  Sep.  US. 

(c)  Dig.  6,  1,  48,  65.    Inst  3,  I,  30,  33.    Dig.  60,  IT,  30B.    Qrotins,  b.  3,  ch.  10, 
■ec.  I,  2,  S.    Faff,  b.  i,  c.  7,  lec  6.    Bell's  Com.  p.  139,  sec.  538. 

id)  Dig.  6,  I,  38. 

(e]  Traiitf  du  Droit  de  Pnipri6l£,  No.  347. 

(/)  The  rale  in  the  Boman  law,  allowing  to  the  iono,^  posssBior  of  land  compen- 
sation for  lus  beneficial  repait«  and  meUonuiotu  expended  upon  hia  estue,  aa  againit  the 
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and  difHcnlties  in  every  view  of  this  subject;  and  the  several 
state  laws  to  which  I  have  aUnded,  do  not  indulge  in  any  of 
these  refinemeniB.  They  require  the  value  of  the  improvements 
to  be  assessed,  and,  at  all  events,  to  be  paid;  and  they  are 
strictly  encroachments  upon  the  rights  of  jmiperty,  as  knowB 
and  recognized  by  the  common  law  of  the  land.  There  were, 
however,  peculiar  and  pressiiig  circumstances  which  were'  ad- 
dressed to  the  equity  of  the  lawgiver,  and  led  to  the  passage  of 
those  statutes  in  reference  to  waste  and  uncultivated  lands  in  a 
new  country,  and  where  the  occapant  was  not  liable'  to  any  im- 
putation of  negligence  or  dishonesty.  The  titles  to  such  lands 
had,  in  many  cases,  become  exceedingly  obscure  and  difficult  to 
be  ascertained,  by  reason  of  conflicting  locations,  and  a  course 
of  fraudulent  and  de^>eiate  speculation ;  and  it  is  impossible 
not  to  perceive  and  feel  the  strong  equity  of  those  provisions. 
But  in  the  ordinary  state  of  things,  and  in  a  cttltivated  coantry, 
each  indolgences  are  unnecessary  and  pernicious,  and 
invite  to  careless  intrusions  upon  the  •property  of  others.  '338 
There  aie  but  very  few  cases  in  which  a  person  may  not, 
with  reasonable  diligence  and  cautions  inquiry,  discover  wheth^ 
a  title  be  dear  or  clouded ;  and  caveat  emptor  is  a  maxim  of  the 
common  law  which  is  exceedingly  conducive  to  the  security  of 
right  and  title.  No  man  ought  to  be  entitled  to  tiiese  extraor* 
dinary  benefits  of  a  biyna  fide  possession  of  land,-  unless  he 
entered  and  improved,  in  a  case  which  appeeued  to  him,  after 
diligent  and  faithful  inquiry,  to  be  fiee  from  suspidon.  There 
is  no  moral  obligation  which  should  compel  a  man  to  pay  for 
improvements  upon  his  own  land,  which  he  never  authorized, 
and  which  originated  in  a  tort  (a)  The  provisions  of  the  Na- 
poleon Code  on  this  subject  have  been  adopted  in  Louisiana; 
but  it  has  been  decided,  by  the  Supreme  court  of  that  stete,  that 
a  bona  fide  possessor  ceases  to  be  one,  as  soon  as  the  defects  in 
his  title  are  made  known  to  Mm.  He  is  not  necessarily  in  bad 
faith  from  the  time  a  suit  be  commenced,  for  he  still  may  have 
a  confidence  in  the  goodness  of  his  title,  (b) 

rightful  claimant,  ia  rerj  fnllj  and  ieamedlj  Siscnssed  in  the  American  Jurist  and 
Law  Magazine,  'So.  4,  art.  9.  (toI.  ii.) 

(a)  4  Peten'a  U.  fi.  Kep.  101,  S.  F. 

^b)  In  Lonisiuia  the  principle  of  vompenaatioii,  according  to  the  doctrine  of  the 
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Bat  there  are  many  cases  in  which  the  rights  of  property  must 
be  made  subservient  to  the  pablic  welfare.  The  maxim  of  law 
is,  that  a  private  mischief  is  to  be  endnred  rather  than  a  pnblic 
inconvenience.  On  this  groand  rest  the  rights  of  public  neces- 
sity.    If  a  common  highway  be  ont  of  repair,  a  passenger  may 

lawfully  go  throngh  an  adjoioing  private  enclosure,  (a) 
"339     So,  it  is  lawful  to  raze  houses  to  the  'ground  to  prevent 

the  spreading  of  a  conSagration.  {by  These  are  cases  of 
urgent  necessity,  in  which  no  action  lay  at  common  law  by  the 
individual  who  sustained  the  injury;  but  private  property  must, 
in  many  other  instances,  yield  to  the  general  interest,  (c)    The 


Bomao  Uw,  has  been  adopted;  and  if  the  owner  erictE  a  bona  Jide  pouessor,  he  baa 
hit  electioD  to  pay  Ihe  penon  erieled  theralDe  of  the  nAterials  and  workmanship  em- 
plojed  in  potting  improTementa  on  the  propertj,  or  to  reimbarBe  him  the  enhanced 
Talne  which  tbej  confer  on  iL  Ciril  Code,  art.  495  ;  and  until  Ihej  are  reintbarsed, 
he  baa  a  right  to  retain  the  propertj.  Id.  341S.  Porter,  J.,  in  Deqnin  v.  Coiron, 
30  Martin's  Lonii.  Bep.  609,  fllS-fiSO,  Packwood  e.  Richardson,  IS  (1  N.  S.)  ibid. 
'  405.  It  is  stated  in  Fearce  d.  Franlam,  16  Louis.  Bep.  133,  that  by  the  Spanish  law 
of  the  Fartida,  the  part^  sTicted,  tehtlAer  he  poaated  in  goad  or  bad  JailA,  was  not 
bonnd  to  deUver  ap  the  premiees  to  the  owner  nntQ  he  was  reimborsed  for  necessarf 
repairs  ;  and  Merlin,  (I  B^ertoire  de  Jurisprudence  rerbo  am^iorotion, )  lays  doWB 
the  same  as  a  settled  rule.  The  Code  Napoleon,  jrt  163S,  declares,  that  if  at  the 
time  of  the  eviction  the  propertj  sold  has  risen  in  valae,  even  mthoal  Ihe  bm/er  havag 
eoMfOmUd  thereto,  the  seller  is  bonnd  to  paj  him,  not  oolj  the  original  price  and  the 
profits,  bnt  the  amount  of  the  value  above  the  price  of  the  sale,  even  thongh  the  event 
which  had  qnadmpled  the  vfUae  was  not  and  could  not  be  foreseen. ,  TouilUer,  title  3 
dee  oontrals,  No.  SB5.  This  was  also  the  law  of  Louisiana,  nnder  the  code  of  180B. 
Sacceasion  of  DnnTord,  11  Bob.  Louis.  Rep.  183. 

(a)  Absor  v.  French,  3  Show.  Bep.  SS.  Young's  ease,  I'Lord  Bajm.  735.  This 
prindple  does  not  appl;  to  the  case  of  a  private  waj.  The  right  is  confined  to  pub- 
lic highways  out  of  repair.  Taylor  v.  Whitehead,  Dong.  Sep.  745.  So,  an  entry 
upon  another's  land  may  be  jnitified  in  cases  of  overruling  necessitj,  or  'to  recover 
property  canied  on  another's  ground  by  the  force  of  the  elements,  vritbout  the  owner's 
fcolt  or  power  ^  prevent  it.  Choke,  J.,  6  lEd.  IV.  7.  Domat's  Civil  Law,  b.  2,  tit.  9, 
sec.  !,  art.  3,  4.    See  inffa,  p.  968. 

(6)  Dyer's  Bep.  3S,  b.  3  Bulst.  61,  Arg.,  and  several  cases  from  the  Tear  Books, 
thera  cited.  Case  of  the  King's  Prerogative  v.  Saltpetre,  13  Co.  13,  Mouse's  case, 
IS  Coke,  63.  1  Dallas's  Rep.  363,  M'Kean,  Ch.  J.  Buller,  J.,  in  Qovemor,  &c.  v. 
Meiedith,  4  Term  Rep.  797- 

(c)  In  the  city  of  New  Tork,  by  statute,  (2  B.  L.  368,1  in  case  a  building  be  de- 
ttniyed  by  order  of  the  city  magistracy,  to  stop  a  conflagration,  the  dtj  most  indemnify 
the  owner,  nnlesa  it  be  a  case  in  which  the  bnilding  would  have  been  inevitably  de- 
stroyed by  the  fire  if  it  had  not  been  pnlled  down  or  blown  up.    Mayor  of  New  Tork 

'  Surocoo  «.  Geaiy,  S  OaL  6B.    American  Print  WoAs  v.  Lawrence,  1  Zabr.  348. 
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right  of  emineat  domain,  or  inherent  eovereign  power,  gives  to 
the  legislatoie  the  control  of  private  property  for  public  uses,  and 
for  pnblic  uses  only,  (o)  Roads  may  be  cot  through  the  coltlyated 
lands  of  individualB  without  tfaeii  coaBeut ;  but  in  New  York, 
and  generally  in  the  other  states,  it  must  be  done  by  town  offi- 
cers of  their  own  appointment,  upon  the  previous  application  of 
'  twelve  freeholders ;  and  the  value  of  the  lands  and  amount  of  the 
damages  must  be  assessed  by  a  jury,  and  paid  to  the  owner,  {b) 
So  lands  adjoiniilg  the  New  York  canals  were  made  liable  to  be 
ftssnmed  for  ihe  public  use,  so  far  as  was  necessary  for  the  great 
object  of  the  canals;  and  provision  was  nf^e  for  compensation 
to  the  individuals  injured,  by  the  assessment  and  payment  of  the 


c.  Lord,  17  Wendell,  S85.  But  the  remedj  of  the  owner  w  said  to  be  limited  io  tb« 
amoant  of  tbe  asteasmeDt  made  according  to  the  ttcOute,  and  the  coqioralioD  of  New 
York  IB  not  liabls  to  an  action  al  commm  Ime  for  coiapeDtation  for  the  loM  of  propert; 
BO  desCrojed  bj  order  of  Ihe  ma^Btracy.  RnBsell  a.  The  VUjoe  of  Ifew  Yoi^,  3  De- 
nio,  IGl.  The  remedj  nnder  tbe  act  does  not  extend  to  allow  a  recoveij  in  damages 
for  merchandise  in  the  baildiag  when  destroyed,  and  being  the  property  of  a  third 
person.    Stone  e.  Tbe  Mayor,  &c,  of  New  York,  96  Wendell,  167.1 

(a)  GrotioB,  b.  1,  cb.  1,  sec.  6.  Ibid.  b.  2,  ch.  U,  sec.  7.  Ibid.  b.  3,  ch.  19,  sec.  7 ; 
ch.  SO,  sec,  7,  PnE  b.  S,  ch.  5,  sec.  7.  Bynk.  Qufsst.  Jnr.  Fab.  b.  3,  c.  15.  Vattel, 
b.  1,  ch.  20,  sec.  an.  Esprit  des  Loiz,  torn.  iii.  303.  Gardner  d.  Village  of  New- 
bnrgh,  S  Johns.  Ch.  Bep.  163.  LauisTille  C.  &  C.  Bulrood  n.  Chappelt,  1  Rice's  8. 
C.  Sep.  383.  Ce  Domain  EminoDt,  ii'&  lien  qne  dans  nne  n^cessitf  d«  I'^ut.  Poff. 
par  Barbejrac,  ibid.  Biens  publics  qui  appartiennent  i  Vktu,  qni  doivent  eerrii  ponr 
la  conservation  del'gtat,s'appellei)tle  Domain  del'Eut.  Faff.  ibid.  sea.  e.  Here  the 
distinction  is  clearly  marked  between  the  ORiRsnt  linnain  and  the  pKiiic  domain,  mdomtua 
of  tht  ttate;  and  for  the  rights  of  the  latter,  as  Tested  in  the  United  States,  see  toI.  i. 
357.  Bat  M.  Froudhon,  in  his  Trait£  dn  Domain  Public,  makes  a  material  enbdi- 
Tieion  of  this  second  branch  of  domain,  and  applies  tbe  public  donutia  to  that  kind  of 
pn^r^  vhicb  the  govommeat  holds  as  mere  trusteas  for  ibe  nse  of  the  public,  sncb 
as  poblic  highways,  .naTif^ble  rivers,  salt  springs,  &c.,  and  which  are  not  as  of  coarse, 
alienable ;  and  the  donaio  of  tht  slots,  which  applies  only  to  things  in  which  the  state 
has  the  tam«  absolnte  property ,as  an  individual  would  have  in  like  cases.  See  the 
American  Jurist,  No.  3T,  p.  131,  (vol.  xix.) 

(5)  N.  Y.  Berised  Statnles,  vol.  i.  pp.  6U,  51B. 

1  The  ri^t  to  detlmy  property  in  caMs  of  extreme  emergency,  as  to  prevent  the  spread 
of  a  conflagratloii,  is  not  the  exercise  of  tbe  right  of  eminent  domain,  nor  the  taking  of  it 
(br  public  use;  bat  ts  a  right  existing  at  common  law,  founded  on  the  plea  of  necessity, 
and  may  be  exercised  by  Indivldnals.  The  AmBrican  Print  Works  v.  Lawrence,  1  Zabr. 
(N.  J.)  B.  34S.  But  It  was  held  by  the  Court  of  Eiron  that  a  statute  authoriihig  the 
deatruotiDU  of  property  by  the  municipal  oSoers  under  such  ciTcnmitauces  was  not  a 
regnlatioa  of  the  common-law  right,  but  an  act  of  eminent  domain  end  causequeotly  void 
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damages,  (a)^  In  these  and  otber  instancee  which  mig^t  be  ena- 
merated,  the  interest  of  the  public  is  deemed  paiamoant  to  that 
*  of  any  private  individnal ;  and  yet,  even  here,  the  Constitution 
of  the  United  States,  and  of  most  of  the  states  of  the  Union, 
have  imposed  a  gteat  and  valnable  check  upon  the  exercise  of 
legialative  power,  by  declaring  that  private  property  should  not 
be  taken  for  pablic  use  without  jast  compensation.  A  piovision 
for  compensation  is  a  neceseary  attendant  on  the  due  and  con- 
stitutional exercise  of  the  power  of  tiie  lawgiver  to  deprive  an 
individual  of  his  property  without  his  consent ;  and  this  princi- 
ple in  American  constitutional  jurisprudence  is  founded  on  nat^ 
ural  equity,  and  is  laid  down  by  jurists  as  an  acknowledged 
principle  of  oniversal  law.  (b) 


(a)  Tba  dunsgee  nuij  be  Mieued  ia  unj  equitable  and  ttir  mode,  to  be  prorlded 
b;  law,  withonl  the  interreDtton  of  a  juiy,  insimndi  m  trial  bj  j(U7  it  ont^  required 
on  uanes  in  &ct,  in  mil  and  criminal  casea  ia  courts  of  jajtice.-  Beekman  v.  San>- 
loga  and  Schnectad;  Railroad  Go.  3  Paige,  45.  Bonaparte  n.  C.  &  A.  B^Iroad  Co. 
t  Baldwin's  C.  C.  U.  S.  Bep.  SOS.  Railroad  Company  d.  Daria,  S  Dev.  &  Batt.  N. 
C.  Sap.  C.  Rep.  451,  464.  WillTard  P.  Hamilton,  T  Ohio  Rep.  (Fart  3,)  115.  Lov- 
isTille  C.  &  C.  Railroad  v.  ChappeU,  1  Rice's  S.  C.  Rep.  3B3. 

(ft)  Grotina,  De  Jnre,  B.  &  P.  b.  3,  c.  19,  sec.  T  ;  ch.  20,  sec  7.  Puff.  De' Jure 
Net  el  Gent,  b.  8,  ch.  5,  sec.  8,  7.  Bynk.  Qn»at.  Jnr.  Pnb.  b.  8,  ch.  15.  Vattel, 
b.  1,  ch.  20,  sec.  344.  Heiaecc.  Elem.  Jur.  et  Nat  b.  2,  ch.  8,  lec.  170.  The  better 
opinion  ia,  that  the  compensation,  or  off^r  of  it,  mnat  precede  or  be  concnrreat  with 
the  seiinre  sjid  entry  upon  priTale  property  under  the  aathority  of  the  eCate.  The 
government  is  bound,  in  mch  cases,  to  provide  some  tribunal  for  the  at 


Bofkrssit  neglected  to  provide  oompensatlon.  Bales.  Lawrenoe,  1  Zabr.  714.  Sea, how- 
ever, same  parties,  3  Zabr.  6B0.  A  municipal  corporation  bu  not  the  right  to  tear  down 
a  dam,  lawftitly  erected,  under  pretence  that  It  wu  a  □nisance,  endangering  the  health  of 
the  city.  Clark  e.  Mayor  of  SfiBCDse,  18  Barb.  B.  SI.  Pariiam  H  The  Justices,  &c.  B 
Georgia  B.  341.  On  taking  land,  in  the  exercise  of  the  right  of  eminent  dom^,  payment 
to  a  huibsnd  of  the  full  value  of  his  land,  resu  the  title  in  the  public,  discharged  from  the 
wife's  iochoata  right  of  dower.    Moore  «.  Mayor,  4  Sandf.  S.  C,  B.  468. 

1  It  was  held  io  Wadsworth  e.  BnOolo  B.  Association,  16  Barb.  8S,  that  lands  held  by 
the  Indians  with  a  right  of  preemption  in  other  parties  ia  subject  to  eminent  domain. 
Where  land  taken  and  used  for  the  caoal'was  sAerwords  abandoned  b;  the  state,  and  the 
canal  diTerted:  held,  Uiat  the  land  reverted  to  the  original  owner.  People  c.  White,  11 
Barh.  R.  16-  Where,  however,  the  land  was  appropriated  by  the  state  to  another  similar 
•erritnde  no  further  compensation  conld  be  claimed.  Chase  c.  HuufaetDring  Co.  4  Cush. 
163.  In  Willlaiason  c.  Mew  York  C.  R.  B.  (New  York  Court  of  Appeals,  Nov.  1887,)  it  was 
decided  that  when  a  raiboad  is  bailt  on  an  existing  highway  the  abutCots  acquire  a  right 
to  further  compaesation  for  (be  new  easement  taken  in  the  laod,  and  that  the  state  and 
municipal  authorities  combined  oannot  give  the  railroad  company  the  tight  to  lay  their 
rails  in  the  street  wltboal  making  such  oompensatien. 
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*It  undoubtedly  must  rest,  as  a  general  mle,  in  the    *340 
-wisdom  of  the  legialatare,  to  determine  when   public 


the  compensation  or  indemnit;,  before  which  each  partj  may  me«t  and  discoH  their 
elBimg  on  eqoat  terms  ;  and  if  the  government  proceed  withoat  taking  these  Etepa, 
thcdr  officers  and  agenta  inaj  and  ought  K>  be  restrained  bj  injancCion.  The  process 
of  injnnction  was  granted  by  Che  conrt  of  chancery  in  Gardner  v.  Viilage  of  Newbnrgb, 
and  it  «ru  olu  sustaiDed  by  the  Supreme  Coart  of  Lonisiana  in  a  like  case.  2  Johnf  ■ 
Ch.  Rep.  16a.  Henderson  v.  Mayor,  &c.  of  New  Orleans,  9  Lonis.  Bep.  416.  Tte 
Civil  Code  of  Lonisiana,  an.  489,  had  declared  that  there  most  be  the  pnuioia  indem- 
nity, and  10  did  the  Code  Napoleon,  art.  545,  and  the  conititntional  charter  of  Lonis 
XYin.  The  proTiEian  id  our  American  constitntions  is  essentially  the  same,  thongh 
not  in  Che  same  words  precisely,  and  it  wonld  seem  Vs  raqnire  Itie  same  constmctian. 
Several  of  Cbem  declare  Chat  private  property  shall  noC  Iw  taken  for  pnblic  use  un'tAoul 
fuR  amptntatian  bthg  laadi.  The  seCUed  and  fundamental  doctrine  is,  chat  govern- 
ment has  no  right  to  take  private  property  for  public  purposes  without  giving  s  jtat 
comptniatian ;  and  it  seems  Co  be  necessarily  implied, 'ChaLche  indemnity  should,  in 
cases  which  will  admit  of  it,  be  previously  and  equitably  ascertained,  and  be  ready 
for  reception  concurrently  in  point  of  time  with  Che  actual  exercise  of  the  right  of 
eminent  domain.  This  point  was  ably  discussed  in  Thompson  v.  Grand  Gulf  R.  B. 
and  Banking  Company,  3  Howard,  Mies.  B.  240,  and  the  decision  was,  Chat  the  com- 
pensation mast  precede  the  seizure  of  private  property  ibr  public  nses.  Iliis  was  also 
the  opinion  of  Chancellor  Walworth,  of  New  York,  ia  Lyon  v.  Jerome,  £6  Wendell, 
49T.  But  it  is  not  Co  be  nnderscood  ch&C  a  statute  assuming  private  property  for  pal»- 
lic  purposes,  without  compensation,  ia  absolatelj  void,  so  as  to  render  all  persons 
acting  in  execution  of  it  trespassers.  Some  of  the  judicial  dicta  seem  to  go  that 
length,  but  oChera  do  not.  1 2  Serg.  &  Rawle,  366,  3Ta.  fiO  Johns.  Bcp.  74S.  In 
Case  V.  Thompson,  S  Wendell,  G34,  it  was  held  that  neither  the  payment  noi  the 
assessment  need  precede  the  opening  of  a  road  over  Che  land  of  an  individual.  The 
compcn^tiOD  may  have  been  provided  for  withonc  conscitnting  part  and  parcel  of  Che 
BCC  itself,  and  I  think  the  more  reasonable  and  practical  constmcCion  (o  be,  that  the 
statute  would  be  prima  facie,  good  and  binding,  and  sufficient  to  justify  acts  done 
under  it,  until  a  party  was  restrained  by  judicial  process,  founded  on  the  paramount 
authority  of  the  constilulioo.' 

In  Bonaparte  p.  C.  &  A.  Railroad  Co.  I  Baldwin's  C.  C.  U.  3.  Rep.  205.  it  was 
held  that  a  law  taking  private  property  for  public  use,  without  providing  for  compen- 
sation, was  not  void,  for  it  may  !«  done  by  a  subsequent  law.  Bat  the  execution  of 
the  law  will  be  enjoined  until  the  provision  be  made,  and  the  payment  ought  lo  bo 
aimulCuncouB  with  the  actual  appropriation  of  the  property.  It  is  admitted  that  even 
a  statute  franchise,  as  a  toll-bridge  or  road,  most  yield  to  the  sovereign  right  of  emi- 


>  A  statute,  enacting  Ctuit,  unless  compenaatian  be  claimed  within  a  year,  the  landa 
shall  vest  In  the  state,  without  payment  of  damages,  is  valid,  and  under  it  the  stale  takes  . 
a  fee  \  not  an  easement  detenntnabJe  when  the  land  ceases  to  be  used  fbr  the  purposes  for 
which  it  was  taken.  Bexford  *.  EnighC,  1  Kem.  SOS.  If  compensation  has  bseo  pro- 
vid<td  for,  but  not  made,  and  afterwards  Che. act  of  the  legislaCora  Caking  Che  property  is 
repealed,  the  repeal  amidi  all  proceedings  under  the  first  act,  and  no  compensation  can 
be  claimed.    Hampton  v.  Ctmuuonwealth,  IB  Fenu.  838. 
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uses  leqniie  the  assumption  of  private  proper^ ;  bnt  if  they 
should  take  it  for  a  purpose  not  of  a  public  nature,  as  if  the 


nent  domain,  and  i)»7  be  unpaired  or  taken  away,  and  qiproprialad  to  public  niea 
wbeneTer  the  pi^>lic  exigencies  require  tt,  for  a  liaDchiBe  is  fixed  and  determined 
propertj ;  bat  it  mnat  be  on  the  coudiciou  of  making;  juit  oompeaMtioa  to  the  pn>- 
piielon.  Even  if  the  damage  be  merely  coiaeqvtntiai  or  indirtd,  at  bj  the  creation  of 
a  new  and  rival  iranchiie  in  *  ease  t«qnired  bj  public  necMBities,  the  »ame  compen- 
Miiou  ii  due,  and  the  casee  of  Thunton  v.  Hancock,  13  Man.  Bep.  2ao,  and  Callen- 
der  V.  Hai«h,  1  Pick.  Bep.  il8,  are  erroneou*,  «o  far  m  the;  coutniTeDe  such  s 
pslpabl;  dear  and  just  doctrine.  If  A  be  tbe  owner  of  a  mill,  and  the  Le^ilatore 
aalhorize  a  diretsion  of  the  waiercoiuve  which  supplies  it,  whereby  the  mill  is  it^ured 
or  mined,  iji  not  that  a  coufeqaentia!  damage  (o  be  paid  far  1  The  lolid  principle  ii 
loo  deeply  tooted  ia  lair  Mid  juitice  to  be  ihakea.  Girdiier  v.  Tillage  of  Newbnrgh, 
S  Johni.  Ch.  Kep.  163.  Story,  J.,  in  Chuiei  Rivar  Bridge  v.  Warren  Bndge,  11 
'  titers'!  Bep.  638,  S4I.  The  j'lul  eomptatatian  to  the  owner  for  taking  hi*  propen; 
for  public  nsee  without  hkcoTTient,  meooi  the  actual  value  of  the  properly  in  money, 
wiUiout  any  dednciion  for  estimated  profit  or  advantagea  accmiDg  to  the  owner  from 
the  public  use  of  hii  property.  Specolatire  advantagea  or  diaadvanugea,  independent 
of  tbe  intrinsic  value  of  the  property  liom  the  improvement,  are  a  matter  of  set-off 
against  each  other,  sad  do  not  affect  the  dry  claim  for  the  intrinsic  value  <rf  the  prop- 
erty taken.'  Junb  c.  City  of  Louisville,  9  Daua'i  Bep.  lU.  In  Symonds  v.  City  of 
Cincinoati,  U  Ohio  B.  1*7,  it  was  sdjodged  that  it  was  a  competent  matter  of  defbace 
in  a  Slut  for  compenjation  for  the  valtie  of  private  property  taken  fbr  pnbUc  use,  to 
tbow  tbe  increased  benefit  conferred  on  the  owner  by  the  ^tpropriaton;  as  a  set-off 
sgainal  the  value  of  the  property  taken.  The  case  was  ably  discussed,  and  Mr.  Jus- 
tice Bead,  who  dissented- from  the  decision,  contended  that  tbe  owner  was  entitled  to 
tlie  value  of  bis  proper^  token  without  tbe  deduction  of  any  reflecting  advantage.  In 
Bailroad  Company  it.  Davis,  3  Dev.  &  Batt  S.  C.  Bep.  151,  it  was  held  that 
payment  of  the  compensatioQ  and  the  asseesment  of  the  guantum  might  be  made  sub- 
sequently, and  need  not  necessarily  precede  the  entry  and  possession  under  the  stalnte 
authority ;  and  (hat  the  l<gislBt|ire  wu  not  reauictad  to  a  mete  easement  in  the  prop- 
tiiy,  but  might  take  the  entire  interest  of  the  uidividoai,  if  it  deemed  the  public  ext 
geucy  to  require  it;  and'  that  though  a  railroad  company  be  a  private  corporatjon, 
and  its  oQllaya  and  emoImneiiCs  private  property,  yet  the'  road  is  a  public  highway 
ud  for  public  uses,  and  the  absolaie  property  mai/  be  vested  in  the  eomputy.  The 
questions  in  that  case  weis  ably  discussed  in  the  opinion  delivered  by  Cb.  J.  BnfBu ; 
and  if  the  doctrine  of  the  court  should  be  deemed  rather  ladtudinary  in  reeptet  to  the 
legishujve  right  of  emioeiit  domain,  it  is  to  be  observed  that  the  coostitudon  of  North 
Carolina  has  no  express  provision  declaring  that  "  private  property  shall  not  be  taken 
for  public  uses  without  just  compensation."  But  though  it  be  not  a  constitndonal 
priuciple,  yet  the  principle  exists  with  stringent  force,  independent  of  any  positive 
provisioit 

'  See  Bogera  v.  B.  R.  Co.  SG  Me.  819.  State  v.  Miller,  B  Zabr.  868.  People  «.  Msjor 
of  Brooklyn,  6  Barb.  aOB.  Hatoh  e.  R.  R.  3£  Vt .  M.  Moale  o.  Baltimore,  E  Md.  SU.  But 
see,  also,  People  b.  Hayra,  &o.  4  Corns.  Hi .  Liveneore  d.  Jamaica,  38  Vt  8B1.  Beiford 
V.  Knight,  lb  Barb,  637.    B.  B.  >.  Ooogh^,  3  Zabr.  tW. 
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legislature  should  take  the  property  of  A.  and  give  it  to  B., 
or  if  they  sbonld  vacate  a  grant  of  property,  or  of  a  franchise, 


There  ia  no  BQch  prorigion  in  tbe  conatitation  of  South  CarolInB ;  and  it  wm 
accordini^lj  held,  after  an  able  diacnuion,  that  the  legislature  had  a  right  to  canse 
roada  to  be  Opened,  aod  matsriali  taken  for  keeping  them  in  repair,  without  the  fod- 
Bent  of  the  owner  of  the  private  property,  and  withoat  making  compensation.  Sev- 
era!  of  tbe  jndgee  were  not  satigfled  with  (ha  decision,  as  respected  the  absence  of 
compensation,  and  eapecially  in  the  delegation  of  snch  power  to  the  commissioners 
of  roada.  The  opinion  of  Mr.  Justice  Siehardson,  in  aapport  of  the  dutj  bt  making 
con^naation,  iraa  rerj  elaborate  and  powerfol,  Tbe  State  v.  Dawaon,  S  Hill's  Bep. 
100. 

In  ancient  Boine,  snch  respect  waa  paid  to  the  rights  of  private  property,  tiiat  k 
■eheme  of  the  censora,  B.  C.  179,  lo  supply  the  ci^  with  water  by  means  of  an  nqae- 
dnet,  was  defeated  by  the  refasal  of  a  proprietor  to  let  it  be  carried  through  bia  lands ; 
and  at  a  sabseqaent  period,  the  aenate  decreed  that  it  ahonld  be  lawful  to  take  from 
the  adjoining  lands  of  individuals  the  materials  reqaUite  for  the  repairs  of  at^acdaeta, 
upon  an  oCimtfs  of  tie  valtie  or  damages  to  bt  made  ijr  good  mm,  and  doing  at  tbe  same 
lime  tbe  leaal  possible  injury  lo  tbe  owners.  When  a  private  boase  was  injured  by  a 
piU>lie  road  or  aqaedncc,  the  Emperor  Tiberina  paid  the  damage  on  petition  by  the 
party  to  the  senate.  Tacit.  Ann.  b.  1,  ^  75.  So,  in  London,  by  an  act  of  parliaTpent 
aa  early  as  IM4,  Che  corporation  of  the  city  was  invested  with  the  power  to  enter  upon 
and  appropriate  private  property  reqnisite  for  the  purpose  of  supplying  the  city  with 
water ;  hut  the  ground  needed  was  to  be  appraiaed  by  three  or  four  different  persons 
appointed  by  the  lord  chancellor,  and  to  be  pud  for  within  one  month  after  posaea- 
rion  taken.  See  King's  Memoir  on  the  CroCon  Aqtiedact,  with  a  learned  and  very 
interesting  Preliminary  £asay,  pp.  SS,  ST,  SI. 

Tbe  exercise  of  the  l^ialative  power  of  eminent  domain  was  learnedly  discuased  in 
the  case  of  Bloodgood  d.  M.  &  H.  Bailraad  Company,  U  Wendell,  51.  S.  C.  IS  lb. 
1,  59 ;  and  it  was  held  by  the  conn,  in  the  la«  resort  on  error,  that  the  legislature 
might  anlhoriie  railroad  companiea  to  enter  npon  aAd  appropriate  private  property  in 
knd  for  the  use  of  the  road,  so  far  as  it  became  indispensably  necessary  for  the  pur- 
pose of  the  rond ;  provided,  provision  be  made  in  the  act  for  the  asiessment  and  pay- 
nient  to  the  owner  of  the  damages  incurred.  If  the  provision  was  made,  it  was  held 
10  be  sufficient,  and  that  the  damages  need  not  be  actually  ascertained  and  paid  pre- 
vious to  the  entry  and  appropriaUon  of  tin  proper^.  See,  also,  Fletcher  v.  the  Au- 
burn &  Sy.  R.  Boad,  25  Wendell,  462,  4e4.>  Tbi*  is  die  construction  given  to  Eng- 
Ush  statutes  in  like  cases,  and  freqaenlly,  as  Lord  Denmau  observed,  the  amount  of 
compensation  cannot  be  ascertained  onti!  the  work  is  done.  Lister  v.  I^bley,  7  Adol. 
&  Ellis,  \2i.  But  in  Doe  e.  Georgia  R.  B.  &  B.  Com.  1  Kelly,  5M,  it  waa  held  that 
the  title  to  the  property  assumed  for  the  road  did  not  pasa  from  the  original  owner 
until  the  prescribed  compeneation  was  actnally  made.  And  in  some  of  the  railway 
acts  in  England,  the  company  ia  prohibited  from  entering  on  tbe  land,  without  con- 
sent, until  the  ascertained  compensation  is  paid  or  tendered.  So  in  Mississippi,  the 
damages  for  land  taken  for  a  railroad  must  first  be  paid  befoi«  the  right  to  the  nse  of  . 
it  liecomes  vested.  Stewart  v.  B.  B.  Company,  7  Smedes  &  M.  SGB-  It  rests  with 
..^____ >  _^ 

1  Smith  V.  Hehner,  7  Barb.  S.  C.  Bep.  416. 
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under  the  pretext  of  some  public  use  or  service,  sach   caaes 
would    be   grosB   abuses   of   their   discretion,   and   fraudulent 


the  legislature  to  judge  of  tbe  cases  which  require  the  opermion  of  the  rigbt  of  en^ 
neni  domain,  and  it  ma;  be  applied  to  &e  caie  of  roads,  tanipikei,  reilw*;^.  canals, 
ferries,  bridges,  &c.,  provided  there  be,  in  the  assamplioQ  of  the  property,  evident  atil- 
ity  and  reasonable  accommodation  as  respects  ihe  public,'  Cottrill  v.  Mjrick,  3  Fair- 
Seld,  SSS.  Dyer  t>.  The  Tnskaloosa  Bridge  Company,  !  Porter's  Rep.  S9G.  Hard- 
ing V.  Goodlett,  8  Terger,  41.  Chancellor  Walworth,  in  18  Wendell,  14,  IS.  The 
Supreme  Coart  of  SlaMacbiuetU,  In  BobIoq  Water  Power  Co.  t>.  Boston  and  Wor- 
cester Railroad  Co.,  January,  18i0,  33  Pick.  Bep.  360,  held  that  the  right  of  eminent 
domain  might  be  eierciaed  in  the  cases  of  franchise  as  well  as  of  personal  property, 
'  in  proper  cawa,  and  on  making  due  compeniation.  There  to  no  donbt  of  it.  Prop- 
erty in  a  franchise  ii  not  more  sacred  than  phvoie  property  in  land  under  a  patent, 
and  the  principle  was  declared  in  the  case  of  Bonaparte  above  mentioaed.  The  doc- 
trine of  the  case*  in  14  and  IS  Wendell  appears  to  settle  the  principle  of  consiilo- 
tional  law  npoo  a  reasonable  and  praciicabLe  fonndation.  See,  also,  the  eirong  and 
dear  case  of  the  LonisriUe  C.  &  C.  Railroad  Co.  v.  Chuppell,  Rice's  S.  C.  Rep.  383, 
and  of  Backus  v.  Lebanon,  11  H.  H.  Sep.  19,  to  the  same  point.  Bat  a  slatnle  in- 
corporating a  company  to  take  private  property  withont  consent  of  the  owner,  for  the 
congtmctioa  of  a  bridge,  and  making  na  prmiition  Jot  hit  indemnity,  is  nnconsutnCional 
and  void.  Thatcher  d.  Dartmouth  Bridge  Co.  IS  Pii^^ering,  901,  hu4  in  tiae  case  of 
Sinoickson  v,  Johnsons,  3  Harrison's  N.  J.  Bep.  139,  the  creation  of  a  dam  across  a 
navigable  water  by  an  indiridual,  under  the  authority  of  a  statute  providing  no  remedy 
to  the  owner  of  a  meadow  oveifowed  by  means  of  the  dam,  was  held  (o  be  an  injury, 
for  which  the  owner  had  his  remedy  by  action  for  damages.*  And  in  Taylor  n.  Por- 
ter, t  Hilt's  Rep.  140,  it  was  held  that  private  property  conld  not  be  taken,  nor  a  pri- 
vate road  established  for  private  use,  not  even  by  a  legisladve  act,  withont  the  consent 
of  tbe  owner,  and  (hat  any  statnta  doing  it  was  anoonstilntitm^  It  can  only  be 
taken  by  statate  fbr.puUu;  nsee,  and  not  eren  then  vrithont  jnat  compensation  to  the 
owner.  Ch.  J.  Nelson  dissented  on  the  ground  that  the  layiqg  out  private  roads  over 
the  lands  of  others,  to  accommodate  one  or  more  individuals,  and  withont  the  consent 
of  the  owner,  was  within,  the  right  of  eminent  domain,  and  justilled  by  that  principle 
and  by  immemorial  mage.  I  ^)pTehend  that  the  decision  of  the  conrt  was  founded 
on  jnst  principles,  and  that  laking.private  property  for  primile  usee,  withont  the  con- 


I  Swan  V.  WiUIasu,  S  Qibbs,  417. 
Armstroog,  19  Barb.  1S6.  Bat  It  w 
draining  swamps  among  the  ownert  thereof,  and  to  include  among  those  expenses  tha 
damages  paid  for  taking  the  land  required,  was  not  a  (vi  provision  fbr  compensation  fb( 
the  latter.  See  also  Uoale  v.  Baltimore,  6  Md.  814.  A  general  railcoad  law,  allowing  an; 
number  of  persons,  not  less  than  twenCy-flve,  to  fomi  a  railroad  company,  and  take  lauds 
fbr  railroad  pniposes,  on  providing  compeniation,  was  held  to  be  a  pioper  exercise  of  the 
right  of  eminent  domain.    It.It.  Co.  ■.  Brainnrd,  B  Seld,  IDO. 

*  The  legislature  cannot,  by  declaring  a  river  navigable  which  is  not  bo,  deprive  the 
riparian  proprietots  of  the  ase  o(  the  writer  for  hydraulic  purposes,  without  rendering 
them  c<HDpensation.  *WalkeT  i.  The  Board  of  Public  Works,  16  Ohio  R.  640.  So  if  Oie 
ataCe  make  a  river  actually  navigable  wblEb  waa  not  >o  before,  the  riparian  owner  is  enti- 
tled to  damages.    Morgan  v.  King,  18  Barb.  ITT. 
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attacks  on  private  right,  and  the  law  would  be  clearly  uncon- 
stitutional and  void,  (a)      Beal  property,  and  the  rights  and 


lent  of  the  owner,  it  an  abnee  <^  the  tight  of  eminent  domaip,  tud  contniy  to 
nrndamentat  and  conatitDtioiiB]  doctrine  in  the  English  and  American  la*.i  See 
ante,  p.  13,  and  note  S,  ibid,  and  the  cases  supra  in  thia  noK,  and  lee  the  anbao- 
qnenl  note  a.  The  revised  conetitation  of  New  Torit,  of  1B4G,  ha^  settled  ibis  qneg- 
tion  didcrently,  for  it  declarea  that  priniitf  roads  may  be  opened  in  the  manner  to  be 
prescribed  bj  law,  but  the  penou  to  bOibenefited  mnat  flrat  paj'  the  damages  to  be 
aaiesaed.    Art.  1,  ^  7.^ 

'  The  principle  of  not  taking  private  property  for  public  nses,  wilhont  due  compensa' 
tion  to  the  owner,  hoa  become  an  acknowledged  one  in  the  Scotch  law,  and  is  to  be 
fonnd  in  the  Brltilh  atatnte  of  I  &  3  W^illiam  lY.  c.  49,  relative  Co  roads  and  high- 
ways.   Bell's  Principles  of  the  Law  of  Scotland,  pp.  ITS,  174. 

{a)  Wilkinson  v.  Leland,  2  Peters's  V.  S.  Itep.  653.  Hardin  v.  Goodlect,  3  Ter- 
gor's  Bep.  41.  Case  of  Albany  street,  11  Wendell,  149.  In  the  matter  of  John  and 
Cherry  streets  in  Hew  Tork,  19  ibid.  659.  Ch.  J.  Parker,  in  Rice  t.  Parkman,  16 
Mass.  Rep.  330.  Nonnan  v.  Heist,  9  Watts  ft  Serg.  171.  Yarick  v.  Smith,  5  Paige, 
146,  147,  IS9,  160,  S.  P.  The  opinion  of  ihevice-chaacelloT in  (he  last  case  contained 
&  spirited  vindicaljon  of  the  conslitntional  sanctity  of  private  propertj,  against  the 
abases  of  ihe  right  of  eminent  domain.  See,  also,  the  abU  and  elaborate  opinion  of 
Chancellor il il)b ,  of  the  Louisville  chancery  conrt  in  Kentucky,  in  the  case  of  Apple- 
gate  and  others  c.  Lexington  and  Ohio  Railroad  Company,  decided  in  November, 
IS38,  in  which  case  an  injunction  was  granted  after  argument,  eujoining  (he  defend- 
anls  from  running  cars  and  carriages,  by  steam  or  otherwise,  upon  their  railroad  along 
the  main  street  in  the  city  of  Lanisvillo.  It  was  adjudged  to  be  a  common  nuisance, 
with  special  damage,  a  purprestnre  amoandng  to  a  nuisance,  and  a  disturbance  of 
easements  annexed  by  giant  lo  private  estates,  of  privileges  aecurad  by  statat« ;  and 
that  the  right  of  eminent  domun  did  not  sathorize  the  legislature  to  delegate  to  any 
private  person  or  company  the  lawfiil  power  of  disturbing  private  right  and  property 
for  their  own  use  and  emolnmenc  But  this  decree  was  afterwards  reviewed  in  the 
Kentucky  cobtI  of  appeals,  and  modified,  and  the  injunction  against  the  running  of 
cars  on  the  railway  on  Main  street,  in  the  city  of  Louisville,  by  the  Lexington  and 
Ohio  Railroad  Company,  dissolved.  The  court  of  appeals,  in  the  strong  opinion  de- 
livered by  Chief  Justice  Uobertson,  declared,  that  upon  the  fbcffl  in  the  case,  the  mn- 
ning  of  railroad  cars,  by  horses  or  steam,  through  the  street,  was  not  a  nuisance,  but 
conducive  to  the  public  interest  and  prosperity  of  Louisvilla — that  the  legislature  could 


1  So  declared  in  Embury  v.  Conner,  8  Comst.  R.  Ml.  But  the  party  whose  property  i* 
taken  may,  even  by  parol  acts  and  dedarationB,  renounce  the  constitutional  ptoviuons  in 
his  favor,  and  the  property  will  past,  notwithstanding  the  statute  of  trands- 

>  If  in  grading  a  public  highway  a  hill  be  cut  down,  oi  an  ambaokmsn trailed  adjacent 
to  the  premises  of  a  ciUien,  whereby  he  aufTan  inconvenience.  It  la  doamm  aiiqua  inju- 
ria ;  and  the  aama  rule  applies  where  a  corporation  succeeds  to  the  rights  of  the  public 
Benedict  v.  Goit,  S  Bait.  S.  G.  R.  US.  Oraves  v.  Otis,  3  Hill's  X.  Y.  Rap.  466.  1  Pick. 
B.  418.  Radcliffc.  The  Mayor,  4  Comst.  166.  The  law  authoniiug  a  municipal  corpo- 
ration to  grade  and  iinprove  streets,  at  the  azpense  of  the  owners  of  lands  benefited  b;  the 
improvement,  is  valid  and  within  the  legitimBta  eieicise  of  the  power  of  taxation.  Peo- 
ple «.  The  Mayor,  4  Comst  B.  418. 
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privileges  of  private  corpoiate  bodies,  are  all  held  by  grant  or 
charter  from  goverameut^  and  it  would  be  a  violation  of  con- 
tract, and  repognant  to  the  constitiition  of  the  United  States, 
to  interfere  with  private  property,  e:[cept  onder  the  limitationa 
wbiclkhave  been  mentioned. 

But  though  property  be  tbna  protected,  it  is  still  to  be  under- 
Btood  that  the  lawgiver  has  a  right  to  prescribe  the  mode  and 
manner  of  using  it,  so  &r  as  m^y  be  necessary  to  prevent  the 
abuse  of  the  right,  to  the  injury  or  annoyance  of  others,  or  of  the 
public.  The  government  may,  by  general  regulations,  interdict 
such  uses  of  property  as  would  create  nuisances,  and  become 


CouatitotioDaUj  exert  bei  eminent  do^laiI],  in  taking  priTnte  property  fbr  pablic  lue, 
diraugb  the  ingtromenlaJitr  <^f  "  railrond  comp&ny — that  prirate  corporatioiis,  esCab- 
lUhiog  lampikos  and  railroads,  may,  in  thii  loapect,  b^  deemed  pablic  agents,  and 
may  take  private  property  Tor  pablic  asea,  on  making  jnst  oompeniatioii— tbat  no 
compensBtioa  was  requisite  in  this  caae,  as  the  street  wag  dediotted  Eo  public  nies,  and 
the  railroad,  with  locomotive  steam  cars,  was  no  nnisance  or  parpratnrt,  a^ncoasist- 
ent  with  the  object  of  the  ati'eet,  which  was  otherwise  in  fnll  use  ai  a  (hVic  highway 
— that  thoogh  the  grant  from  the  corporation,  of  the  prifilege  of  making  a  laiEway 
throtigh  the  street,  might  be  prodactiTB  of  some  inconvenience,  it  was  greatly  over- 
balsficed  by  the  pobUc  benefit,  rosaltiiig  from  the  nse  of  de  rail-cars.  Lexington  and 
Ohio  Bailroad  v.  Applegate,  8  Dana's  Rep.  289.  Ca«e  of  Philadelphia  and  Trenton 
Bulroad  Company,  C  Wharton's  Rep.  S5,  S.  F.  Bat  in  Cooper  e.  Alden,  Harring- 
ton's Mich.  Cb.  Rep.  73,  am  injunction  to  atop  a  railroad  tbrongh  a  etreet  in  tiie  dCj 
of  Detroit  was  granted.  The  mlo  for  or  against  sach  a  right  may  be  governed  by  the 
circumstances  and  loand  discielioa  of  the  cose.  In  the  case  of  the  Hudson  and  Del- 
ware  Caafti  Co.  %  N.  T.  and  Erie  R.  R.  Co.  9  Paige's  Bcp.  323,  the  remedy  ia  chan- 
cery by  injunction  was  admitted,  if  the  construction  of  a  railroad  would  work  imminent 
danger  to  the  works  of  a  canal  company  previously  and  lavffuUy  constructed,  and  to 
the  nee  of  them.' 


'  Id  the  ante  at  Tbe  First  Baptist  Church,  &o.  «.  Sch.  &  Tioy  B.  B.  Co.  6  Barb.  S.  C. 
Bep.  19,  it  was  .held,  that  an  sc^oa  woold  lie  agwaiC  a  railroad  company  for  a  nnisanoe, 
tn  ruaniDg  cars,  ringing  bells,  blowing  off  iteam,  &c.,  in  the  nsighbothood  of  a  chureb,  on 
the  Sabbatli,  to  the  disturbance  of  a  cimgregation  there  engaged  in  warship.  Tbe  aclioil 
was  brought  in  the  name  of  the  church  In  its  corporate  oapaoity.  But  a  oonCtar;  deolaioii 
was  made  in  Tbe  First  Baptist  Cbureb,  &o.  v.  The  Utlca,  &o.  R.  B.  Co.  6  Barb.  S.  C  Bep. 
818.    Tbe  lav  on  tbe  luty'ect  must  therefore  be  considered  as  unsettled  in  New  York. 

The  coostructloa  of  a  rulroad  thnnigh  the  Btreels  of  a  oily  does  not  amount  to  an  hi- 
tHugemeat  of  private  rights,  provided  the  pasuge  is  lefl  free  and  nnobitnicted  Co  tbe 
public  at  large.  The  owners  of  property  bounded  on  the  streets  have  no  private  or  exclur 
siye  right  to,  or  property  in,  the  om  or  BqjoymenC  of  them.  It  belong!  Co  thecoiporation,' 
Iht  omKTi  of  At  kgai  UlU  to  Ihetoil,  to  managa  and  regulate  the  use  of  the  itreets.  Drake 
V.  Hudson  Biver  B.  B.  Co.  T  Barb.  8.  C.  Bep.  608.  S  id.  4fi9.  State  «.  City  of  N.  ¥.  3 
Poer,  lis,  per  Duer,  J.    Williams  (^  R.  B.  18  Barb.  231.    See  nyra,  p.  [388,]  n. 
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dangerous  to  the  liTes,  or  health,  or  peace,  or  comfort  of  the  cit- 
izens. Unwholesome  trades,  slaughter-houses,  operations  offen- 
sive to  the  senses,  the  deposit  of  powder,  the  application  of 
steam-power  to  propel  cars,  the  building  with  combtiHtible  mate- 
rials, and  the  burial  of  ^e  dead,  may  all  be  interdicted  by  law, 
in  the  midst  of  dense  masses  of  population,  on  the  general  and 
rational  principle,  that  every  person  ought  bo  to  use  his  property 
as  not  to  injure  his  neighbors,  and  that  pnvate  interests  must 
be  made  subservient  to  the  general  interests  of  the  commu- 
nity, (a)* 


(a)  Pn£f.  b.  8,  ch.  S,  lec.  3.  Vattel,  h.  1,  ch.  SO,  wo.  246,  255.  Cowp.  Rep.  369, 
Com,  Dig.  tit.  By-Luwi,  B.  Willes'a  Bep.  388.  Coates  u.  The  Corporation  of  New 
Torit,  7  Cowen'e  Hep.  585.  Tho  State  d.  Tupper,  Dndloy'*  S.  C.  Law  Md  Eq.  Rep- 
13S.  In  tho  ctue  of  Turner  v.  The  Tnuiees  of  the  ViUage  of  Albion,  5  Hill's  N.  Y. 
R.  121,  it  wag  held,  that  a  bowling  allej  kept  for  gain  or  hire  in  the  village,  wa«  a 
noisance  at  common  taw,  and  erections  of  vrerj  kind,  adapted  to  «porU  or  atnase- 
menis,  having  no  useful  end,  and  nototionalj  fitted  np  and  continued  in  order  to  make 
a  profit  for  Ihe  owner,  were  noiaancea.  Thaj  were  lemptcUong  to  idleneaa  and  diaai. 
pation,  and  apt  to  drew  together  great  nambers  of  diaordcrly  pereons.  The  obscrra- 
tioni  of  the  court  were  exceeding!;  itringent  bnt  wholeaome,  and  the  doctrine  and 
cagea  of  1  Hawk.  P.  C.  ch.  32,  (or  7SJ  t  G-  Hall's  case,  1  Mod.  76.  3  Keb.  846. 
Rex  B.  Dixon,  10  Uod.  335/  Bex  v.  HtgginH>n,  2  Burr.  1232.  Hex  v.  Moore,  3  B. 
&  Adol.  181.  Nolln  V.  Major  and  Aid.  of  Franklin,  4  Terger.  163,  were  referred  to 
with  approbation.  So  if  a  mill-dam  be  a  nnisance,  it  ma7be  restrained  bj  injunction. 
3  Iredell's  N.  C.  Rep.  in  Eq.  301.  Bat  a  person  may  not  enter  upon  another's  land 
to  abate  a,  nuisance,  without  a  previona  notice  or  request  to  the  owner  of  the  land,  ex- 
cept under  special  circnmstancea.    Jonea  v.  Williama,  II   Ueeson  &  Welabj,  176.' 

1  See  tbis  subject  discnued  eBpeciolly  with  reference  to  the  constitutionality  of  a  liquor 
law  in  Fisher  v.McGirr.l  Gray  1,  per  Shaw,  G.J. 

'  Persons  who  commit  nalsiuicea  in  the  lands  of  strangers,  are  liable  for  their  continn- 
anca,  eran  thongh  the;  cannot  enter  and  remave  tbem  without  making  themselves  liable 
"  to  an  action.  Smith  o.  Elliott,  B  Barr's  E,  3*6.  See,  also,  Waggoner  v.  Jarmaine,  3  De- 
nia'a  R.  SOB.  In  this  case  it  was  held  that  the  vendor,  who  had  erected  a  nuisance  on  bis 
own  land,  prior  to  a  sals  with  warranty,  was  liable  far  damage  occniring  subsequently. 
When  the  une  of  lands  li  in  the  public,  an  obstnictioa  to  this  use  by  the  owner  of  the  Oo, 
is  a  nnisuice.     State  t.  Atkinson,  34  Vt.  448. 

To  maintalo  an  lotion  on  the  ease  for  nuisance,  the  pWntiff  must  show  iT^Diy  to  him- 
self distinct  from  that  which  ha  inffen  with  the  rest  of  the  eonimniilty.  Seeleyv.  Bishop, 
IS  Conn.  B.  IZB.  Smith  v.  Lockwood,  13  Barb.  R.  209.  Building  a  bridge  in  the  channel 
of  a  river  is  not  necasaarily  a  nnisBnce,  unless  it  impedes  navigation;  and  the  question  as 
to  this  is  fbr  a  jniy.  Kegina  «.  Betts,  33  Eng.  L.  &  Eq.  340.  See,  also,  Pennsylvania*. 
Wheeling  Br.  Co.  IB  How.  U.  S.  61B.  A  bowling  alley  kept  for  gain  is  a  nnisance  at  com- 
'  mon  law.  State  f.  Haines,  SO  Maine  B.  8G.  As  to  a  livery  stable,  see  Coker  v.  BIrge,  S 
Geo.  436.  8.  C.  10  Geo.  8SB.  Kirkman  o.  Esndj,  11  Hnmpli.  408.  A  powder  magazine 
in  a  populoos  place  Is  pern  a  nuisance.    Cheatham  v.  Shearon,  1  Swan,  21S. 

The  principle  on  which  equity  interferes  by  ii^unctian  to  resliain  a  nnisanos,  Is  the  tn- 
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Am  tliB  cooatinilion  of  the  Uoited  Sulet,  and  the  connitatiens  of  serEral  of  ifae  suUi, 
in  tenni  more  or  less  comprebeniiiTe,  declare  Che  right  of  Ihe  people  to  keep  and  bear 
arnu,  it  hw  been  a  Gabject  of  grave  ducunion,  in  aome  of  the  Btala  conrU,  whether  a 
Statute  prohibiting  persons,  wbeii  not  on  a  Joomej,  or  aa  trarellera,  from  tataring  <n 
atnyitig  amcealed  leeapont,  be  ninatimtioDal.  There  baa  tieen  a  great  difTerence  of 
'  opinion  on  the  qaaation.  In  Kentnckv,  TenneBsee,  and  Miuiaaippi,  the  decUiona  are 
underetood  to  be  against  the  validity  of  the  prohibi^Ai,  whereas  in  Indiana,  Alabama, 
and  Arbansaa,  they  are  In  titTor  of  It,  (Bliss  v.  The  Commonwealth,  3  Littell's  Rep. 
M.  The  Stale  D.  Beid,  1  Alabama  Bep.  N.  8.  613.  The  State  n,  Mitchell,  3  BlacU. 
Bop.  229.  The  State  n.  Bozaard,  i  Arkansas  Bep.  IS.)  la  Tennessee  there  is  a 
etatnte  law  of  a  penal  character  against  wearing  (he  bowie-knife,  bat  none  gainst  car- 
rying fire-arms.  The  atacnte  in  Georgia  is  broader  and  more  extensive.  Hotchkiss's 
Code  of  Laws,  p.  733.  But  in  Oeoi^  the  atatate  protiiln^on  has  been  adjudged  to 
be  valid  so  far  as  it  goes  to  suppress  the  wearing  of  aims  secrOly,  but  unconsiitntional 
so  far  BB  it  probibits  the  bearing  or  carrying  arms  opaiii/.  Nnnn  v.  State  of  Geo^a, 
1  Eelly,  S43.  As  the  prftc^ce  of  carrying  ooncealed  weapon*  baa  been  often  so  atn>- 
doosly  abused,  it  would  be  rery  desirable,  on  prindplea  of  pablie  policy,  that  the 
respec^ve  legialatares  slutuld  have  the  competent  power  to  secure  the  pablie  peace, 
and  guard  against  personal  violence  by  such  a  precautionary  provision. 


adequacy  of  the  remedy  at  common  law ;  and  it  is  on  the  ground  of  ii^ury  to  property 
that  thejuriadictlOD  □[  equity  rests.  Attorney-General  v.  Sheffield  Gas  Co,  IB  Eng.  L.  & 
Eq.  SSe.  A  hill  to  oqjoin  a  naisBnca  when  the  injury  is  not  irremediable,  will  not  be 
maintained  till  the  right  is  eitabllshed  at  law.  White  v.  Cohen,  19  Sag.  L.  &  Eq.  US. 
Simpson  «.  JosUoe,  8  Ired.  £q.  115.    Bat  see  Soltau  t.  De  Held,  9  Eng.  L.  &  Eq.  lOt. 
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LECTURE  XXXV. 

01  THE  NATDRB  AKD   VARIOUS  KINDS  OF  PERSONAL  PROPERTY. 

Personal  property  usually  consists  of  things  temporary  and 
movable,  but  includes  all  subjects  of  property  not  of  a  freehold 
nature,  nor  descendible  to  the  heira  at  law.  (a) 

The  division  of  property  into  real  and  personal,  or  movable 
and  imiftovable,  is  too  obvious  not  to  have  existed  in  every  sys- 
tem of  municipal  law.  Except,  however,  in  the  term  of  prescrip- 
tion, the  civil  law  scarcely  made  any  difference  in  the  regulation 


(a)  It  iododei  not  onl;  ererj  ^ling  moTabl«  and  tangible  which  c&n  be  tBe  autiJMt 
of  property,  but  nuyiiicliidB  tbingt  qnut-morable,  u  UDinta'  fixtures,  and  quasi- 
tangible,  aa  choses  in  action.  Spontaneoiu  prodnctioru  and  tixdtt  of  the  eanh  while 
luigathcrcd,  are  considered  aa  belonging  to  the  freehold,  aod  descend  to  the  heir. 
Com.  Dig.  tit.  Biens,  H. ;  bat  they  are  liable  to  distress  for  rent  and  on  execntion  aa 
chatlela.  See  infra,  vol.  iii.  pp.  477,  479.  The  prodacts  of  annnal  planting  end  cul- 
tii'ation,  ot  the  Jraetat  iadiatria,  as,  for  instance,  a  growing  crop,  are  aleo  so  far 
deemed  personal  property  that  they  may  be  distrained  or  sold  by  the  owner,  or  taicen 
on  execation  as  sncb.  Craddock  v.  Riddlesharger,  S  Dana's  Eon.  Hep.'  S06,  307. 
Vid*  infra,  vol.  Iv.  pp.  46T,  468,  as  to  the  rale  on  that  inbject  between  vendor  and 
vendee.  Shares  in  bank  and  other  corpontioiu,  vrith  a  capital  apportioned  in  sharai 
Bsaignable  for  pablic  accommodation,  bat  holding  real  estate,  arc,  nevertheless,  per- 
sonal property,  and  this  is  iho  general  doctrine  of  American  law.  Hilliard's  Abr.  eh. 
1,  sec.  109,  and  cases  in  Massacbnaetia,  Rhode  Islund,  North  Carolina,  and  Ohio,  are 
inted  to  show  it.  They  were  so  made  by  statute  in  Connocticnt,  in  ISIS,  though  in 
EenCncky  they  have  been  a^udged  to  bo  real  estate,  as,  see  iafra,  voLiii.  4S9,n.  Ai:d 
so  the;  were  in  Connecticnt,  prior  to  the  staiate  of  that  slate,  as,  see  Welles  p.  Cowles, 
!  Conn.  Rop.  G67.  In  England,  shares  in  companies  acting  on  land  exclasivcly,  as 
railroad,  canal,  and  tornpike  companies,  are  held  to  be  real  estate.  Drybntler 
o.  Bartholomew,  2  P.  Wmi.  137.  Bnckeridgo  v.  Ingram,  3  Vesey,  jr.  662,  In 
this  lost  cose  the  vexed  qaestion  was  elaborately  discussed,  whether  such  an  interest 
was  real  or  personal  estate.  Shares  in  canals  and  railroads  are  said  10  be  generatiy, 
though  not  always,  personal  property,  and  tliey  are  in  England  made  personal  by 
several  acts  of  parliament.  Williams  on  the  Principles  of  Real  Property,  InL  ch.  The 
American  doctrine  is  the  moat  convenient ;  and  corporations  of  the  nature  alluded  to 
are  generally  created  with  a  dedaiMiou  In  the  charter,  that  the  ihatea  are  to  be 
teganled  as  personal  estate. 
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of  real  and  persoDal  property.  But  the  jarisprudence  of  the 
middle  ages  was  almost  entirely  occupied  with  the  government 
of  real  estates,  which  were  the  great  source  of  political  power, 

and  the  foundation  of  feudal  grandeur.  In  consequence 
*341     of  this  policy,  a  technical  and  very  artificial  *  system  was 

erected,  upon  which  the  several  gradations  of  title  to 
land  depended.  Chattels  were  rarely  an  object  of  notice,  either 
in  the  trealisea  or  reports  of  the  times,  prior  to  the  reign  of 
Henry  VI.  (a)  They  continued  in  a  state  of  insigaificance  until 
the  revival  of  trade  and  manafactares,  the  decline  of  the  feudal 
tenures,  and  the  increase  of  indusby,  wealth,  and  refinement, 
had  contributed  to  fix  the  affections  npoa  personal  property, 
and  to  render  the  acqoi^tioD  of  it  an  object  of  growing  solici* 
tode.     It  became,  of  course,  a  subject  of  interesting  discussion 

in  the  courts  of  justice ;  and  being  less  complicated  in 
*342     'its  tenure,  and  rising  under  the  influence  of  a  liberal 

commerce  and  more  enlightened  maxims,  it  was  regu- 
lated by  principles  of  greater  simplicity  and  more  accurate  jus- 
tice. By  a  aingulaj  revolution  in  the  history  of  property  and 
manners,  the  law  of  chattels,  once  so  unimportant,  has  grown 
into  a  system  which,  by  its  magnitude,  overshadows,  in  a  very 
considerable  degree,  the  learning  of  teal  estates. 

L  Chattel  is  a  very  comprehensive  term  in  our  law,  and  in- 
cludes every  species  of  property  which  is  not  real  estate  or  a 
freehold.  The  most  leading  division  of  personal  prop^y  is  into 
chattels  teal  and  chattels  personaL  Chattels  real  are  interests 
annexed  to  or  concerning  the  realty,  as  a  lease  for  years  of 
land ;  and  the  duration  of  the  term  of  the  lease  is  immaterial, 
provided  it  be  fixed  and  determinate,  and  there  be  a  reversion 
or  remainder  in  fee  in  some  other  person.  (6)  It  is  only  per- 
sonal estate  if  it  be  for  a  thousand  years,  (c)  Falling  below  the 
character  and  dignity  of  a  freehold,  it  is  regarded  as  a  chattel 
interest,  and  is  governed  and  descendible  in  the  same  manner. 


(a)  Ite«Te'8  Historj  of  the  Eaglith  Imw,  toL  iii.  pp.  15,  369. 
(6]  Co.  LiCt.  118,  h.     S  Dlacks.  Com.  386. 

(c)  Co.  IdCt.  46,  &.     Cua  of  Osf,  5  Uau.  Hep.  419.    Brewater  t> 
Rep.  SSO. 


.dr,yGoogIe  ■ 


I.BC.  XSXY.]  OF  PSRSOSAL  PKOURTT.  426 

It  does  not  attend  the  inheritance,  for,  in  that  case,  it  would 
partake  of  the  quality  of  an  estate  in  fee. 

There  are,  also,  many  chattels,  which,  thoagh  they  be  even  of 
a  movable  nature,  yet  being  necessarily  attached  to  the  freehold, 
and  contributitig  to  its  value  and  enjoyment,  go  along  with  it  in 
the  same  path  of  descent  or  alienation.  This  ia  the  case  with 
the  deeds  and  other  papers  which  coastitute  the  muniments  of 
title  to  the  inheritance ;  (a)  and  also  with  shelves  and  family 
pictures  in  a  bouse,  and  the  posts  and  rails  of  inclosares.  (b)  So, 
also,  it  is  understood  that  pigeons  in  a  pigeon-house,  deer 
in  a  park,  and  fish  in  an  artificial  pond,  go  with  'the  in-  *S43 
heritance  as  heir  looms  to  the  heir,  (c)  Bat  heir  looms  are 
a  class  of  property  distinct  from^^ures;  and  in  modern  times, 
for  the  encouraLgement  of  trade  and  manufactures,  and  as  be- 
tween landlord  and  tenant,  many  things  are  now  treated  as  per- 
sonal property  which  seem,  in  a  very  considerable  degree,  to  be 
attached  to  the  freehold.  The  law  of  fixtures  is  in  derogation 
of  the  original  role  of  the  couuuon  law,  which  subjected  every 
thing  affixed  to  the  freehold  to  the  law  governing  the  freehold ; 
and  it  has  grown  up  into  a  system  of  judicial  l^islation,  so  as 
almost  to  render  the  right  of  removal  of  fixtures  a  general  role, 
instead  of  being  an  exception.  The  general  rule,  which  appears 
to  be  the  result  of  the  cases,  is,  that  things  which  the  tenant  has 
affixed  to  the  freehold  for  the  purpose  of  trade  or  manufactures, 
may  be  removed,  when  the  removal  is  not  contrary  to  any  pre- 
vailing usage,  or  does  not  cause  any  mat^al  injury  to  the  estate, 
and  which  can  be  removed  without  losing  their  essential  charac- 
ter or  value  as  personal  chattels,  (d)  The  character  of  the  prop- 
erty, whether  personal  or  real,  in  respect  to  fixtures,  is  governed 
very  much  by  the  intention  of  the  owner,  and  the  purposes  to   . 


(a)  Lard  Coke  «aid  that  charters,  or  mnnimcnU  of  title,  migbt  be  eniailcd.  Co.Litt. 
SO,  a.  Id  ihe  Scotch  law,  ajewclor  a  picture  may  be  enuiled.  2  Bell's  Com.  S.  Her- 
itable bonds  and  gronnd  reau  follow  ths  freehold,  i  Ibid.  3.  The  toDuit  lor  life  is 
prima/acie  eotitled  to  retain  the  cnstody  of  the  title^leeds,  and  the  nmainder-man  is 
Dot  eatitleU  to  call  Ibem  oat,  axcept  fbr  aome  ipooiflo  porpOM.  Sbaw  ■>.  Shaw,  1 3 
Prke'i  Exch.  Hep.  IM. 

ill)  Herlnkenden's  case,  i  Co.  Si.  Cooke'i  c«m,  Moore's  Bep.  ITT,  pi.  315. 
Liford'B  case,  1 1  Co.  SO,  b. 

(c)  Co.  Litt.  8,  a. 

(d)  Trappcs  e.  Barter,  S  TTTwhltfi  Rep.  603.    Cook  v.  Ch.  T.  Comp.  I  Denio,  92. 
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which  the  erection  waa  to  be  applied.  Thus,  things  set  up  by  a 
lessee,  in  relation  to  his  trade,  as  fate,  coppers,  tables,  and  parti- 
tioDs,  belonging  to  a  soap-boiler,  (a)  may  be  removed  doring  the 
term.  The  tenant  may  take  away  chimney-pieces,  and  evea 
wainscot,  if  put  up  by  himself ;  (b)  or  a  cider-mill  and  press 
erected  by  him  on  the  land,  (c)  or  a  pump  erected  by  him,  if 
removable  without  material  injary  to  the  freehold,  (i^)  So,  a 
building  resting  upon  blocks,  and  not  let  into  the  soil,  has  been 
held  a  mere  chatieL  (e)  A  post  wind-mill,  erected  by  the  ten- 
ant, {/)  and  macbinery  for  spinning  and  carding,  tbongh  nailed 

to  the  Soor,  (g)  and  copper-stille,  and  distillery  apparatus, 
*344    and  potash  kettles,  though  'fixed  or  set  on  arches, (A)  are 

held  to  be  personal  property.'     On  the  other  hand,  iron 


(a)  Poole's  case,  1  Salk.  Rep,  36S.  Keltles  and  boilers  in  a  tonnerj,  and  a&t»  id 
a  distillery,  uo  not  fixinrca,  bat  personal  proper^.  1  Mluonri  Bcp.  508.  3  Ibid.  207. 
On  the  other  hand,  iron  lali-pana  in  salt-works  erected  by  the  tenant,  and  the  pant 
resting  OD  brick-work,  not  allowed  to  be  removed,  as  bein;;  parcel  of  the  works  lo  be 
left  in  good  repair.    Mansfield  v.  BUckbome,  6  Bing.  N.  C.  426. 

(6)  Exjxtrtt  Qnincy,  1  Atk.  Bep.  477. 

(c)  Holmes  v.  Trcmper,  30  Jobns.  Rep.  39. 

(d)  Giymea  v.  Boweren,  4  Moore  &,  Payne,  143.    6  Bing.  Bep.  437. 

(e)  Vltjlor  v.  Collinge,  1  Taanb  Bep.  31. 

(/)  The  King  v.  Londontborpe,  6  Term  Rep.  S7T.  See,  alio.  The  King  e.  Inhab- 
itants of  Olley,  1  B.  &  Adolph.  161.  In  Maine,  (his  notion  of  movaUo  fixtures  was 
carried  so  far  ai  to  allow  an  action  of  trorer  for  a  saw-mill  built  by  A.  on  the  land  qT 
B.,  with  his  consent,  irtien  occnpatMHi  was  refused.  Bossell  v.  Richards,  1  Faiifield's 
Rep.  429.  Tapley  s,  Smith,  18  Mune  Rep.  IS,  8.  P.  So,  in  England,  a  wooden 
bam,  erected  on.  a  foundation  of  brick  and  (tone,  ia  not  a  fixture,  and  may  be 
removed  by  the  tenant,  and  trover  will  lie  for  it*  Wanibrongh  n.  Maton,  4  Adolph, 
&  Ellis,  884. 

Ig)  Cresson  B.  Stout,  17  Johns.  Hep.  116.  Tobias  i;.  Prancis,  3  Vermont  Rep.  43». 
Taffe  o.  Wamick,  3  Dleckf.  Ind.  Rep.  HI. 

[h)  Reynolds  v.  Shater,  b  Cowen's  Rep.  333.  Raymond  v.  White,  7  ibid.  31». 
Wetherbee  v.  Poster,  S  Vermont  Rep.  136. 


'  So  also  gas  flitnret  and  stools.  Lawrence  v.  Kemp,  1  Dner,  MS.  A  pump  put  iuto 
the  well  by  Oie  tenant.  McCraoken  v.  Hall,  T  Port.  (Ind.)  SO.  .Sinks  aod  water-plpet. 
Wall  D.  Hnrd,  4  Gmy,  SM.  Trees  In  a  unrsery  a*  balween  (eaaat  and  landloid  or  land- 
lord's mortgagee  with  nolics  of  tenant's  claim.    King  o.  Wlloomb,  T  Barb.  SSS. 

*  But  a  coioswU  statue  resting  by  Ita  own  weight  on  a  permanent  pedest^  Is  a  fixture. 
Snedlker  «.  Warring,  a  Kem.  170.  So  gas-pipes  in  the  street.  Ga*  Co.  «.  Thuiter,  1  R. 
L  It.  A  fence  built  on  another's  land  without  leavs.  Wentz  e.  Flncber,  13  Ired.  S6T. 
Sheds  Ml  posts  must  be  removed  within  the  term,  or  Hisy  will  vest  In  the  landlord.  Beck- 
wlth  V.  Boyce,  S  Mo.  R.  ESQ.    A  l«nant  was  aUowed  in  Hlsionrt  to  ramot*  an  hydianlio 
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Vtoves,  fixed ,to  the  brick  work  of  the  chimneys  of  a  house,  have 
been  adjudged  to  pass  with  the  houBe,  aa  part  of  the  freehold,  in 
a  case  where  the  house  was  set  off  on  execution  to  a  credi- 
tor, (a) '  But  in  another  case  iu  the  same  court,  between  mort- 
gagor and  mortgagee,  the  poasessor,  on  the  termination  of  that 
relation,  was  allowed  to  take  down  and  carry  away  buildings 
erected  by  him  on  the  land,  and  standing  on  posts,  and  not  so 
connected  with  the  soil  but  that  they  could  be  removed  without 
prejudice  to  it  (b)  The  tenant  may  also  remove  articles  put  up 
at  his  own  expense  for  ornament  or  domestic  convenience,  un- 
less they  be  permanent  additions  to  the  estate,  and  so  united  to 
the  house  as  materially  to  impair  it,  if  removed,  and  when  the 
removal  would  amount  to  a  waste.  The  right  of  removal  will 
depend  upon  the  mode  of  annexation  of  the  article,  and  the 
effect  which  the  removal  would  have  upon  the  premises,  (c) 


(a)  Goddard  «.  Cbaae,  7  Bfaae.  Rep.  43S. 

{b}  Taylor  v.  Towtuend,  8  Hum.  Rep.  411.  Bttt  fixCares  erected  by  the  mortgagor 
are  annexed  lo  the  freehold,  and  cannot  be  remOTed  nntil  the  debt  be  paid.  Sutler  e. 
Paige,  7  Uetcalf,  40. 

(c)  Buckland  d.  Batterlleld,  3  Brod.  t  Bing;.  S4.  In  Bnrge'i  Com. on  Colonial  and 
Fon^ign  Laws,  vol.  ii,  pp.  6-31,  (be  ralei  respecting  fixtures,  not  only  in  the  English 
law  but  in  the  civil  law  and  the  codea  of  other  natioaa,  ate  collected.  See  also 
Treatise  on  Fixtares,  by  Amos  &  Ferard,  ch.  S,  sees.  3, 4.  This  valnable  treatise  haa 
collected  the  nnmerous  casea  on  the  sabject  of  lixtareB,  and  traced  and  Mated  the  sub- 
tie  distinctions  arising  therein,  with  clearness  and  accacacy.  Under  the  bead  of  onw- 
mental  fixtures,  hangings,  tapestry,  and  pier-glasses,  marble  or  other  ornamental 
chimney-pieces,  marble  alabs,  windaw-blinds,  and  wainscots  futened  with  screws, 
have  been  inclnded ;  and,  under  the  head  of  articles  pnt  np  by  the  tenant  for  domestic 
use  and  convenience,  and  allowed  to  be  removed  during  the  term,  are  enumerated 
grates,  stoves,  iron  backs  to  chimneys,  fixed  tables,  furnaces,  coppers,  coffee-mills, 
malt-mills,  jacks,  cupboards,  iron  ovens,  &c.  Ibid.  In  the  case  of  Blood  v.  Richard- 
eon,  in  the  New  Tork  superior  court  of  common  pleas,  in  1B3I,  the  tenant  was  held  lo 
be  entitled  to  remove  a  grata  and  other  fixtnres  put  up  by  him  for  hia  own  accommo- 
dation ;  and  in  Oaffield  d.  Bapgood,  1 T  Pick.  Rep.  1  »i,  a  fire-frame  fixed  in  the  fire- 
place was  held  lo  be  a  fixture  removable  by  tiie  tenant  daring  the  term.  The  law  of 
fixtnres,  in  its  application  to  the  rehition  of  landlord  and  tenant,  partakes  of  the  liberal 
and  commercial  spirit  of  the  times. 

press,  fixed  in  the  ground,  walled  up  with  solid  maaonrj,  and  nailed  lo  the  building,  it 
being  neceuary  to  the  busineis  for  which  be  occupied  the  bnildiag.  Finney  n.  Watkins, 
18  Jla.  R.  2B1.  See  Vanderpoel  c.  Van  Allen,  10  Barb.  R- 167,  in  which  articles  attached 
by  leather*  belts  were  held  to  ba  chattels  and  not  fixtsres.  Dubois  v.  Kelly,  10  Barb.  B. 
4S«.  Willahear  c.  Cottrell,  li  ling.  L.  &  Eq.  ItS. 
1  Tutlle  a.  Robinson,  S3  N.  E.  IM. 
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QneBtionB  te^>ecting  the  right  fo  That  aie  ordinarily  called 
fixtures,  or  articles  of  a  personal  natore  affixed  to 
•  345  *  the  freehold,  (a)  principally  arise  between  three  claasea 
of  persons:  1.  Between  heir  and  ezecntor;  and  there 
the  rule  obtains  with  the  most  rigor  in  favor  of  the  inheritance, 
and  against  the  right  to  consider  as  a  personal  chattel  any  thing 
which  has  been  affixed  to  the  freehold,  (b)  •  2.  Between  the 
executor  of  the  tenant  for  life,  and  the  remainder-man  or  rever- 
sioner ;  and  here  the  right  to  fixtures  is  considered  moi«  favor- 
ably for  the  executors.  3.  Between  landlord  and  tenant ;  and 
here  the  claim  to  have  articles  considered  as  personal  property 
is  received  with  the  greatest  latitude  and  indulgence.  4.  There 
is  an  exception  of  a  broader  extent  in  respect  to  fixtures  erected 
for  the  porposes  of  trade,  and  the  origin  of  it  may  be  traced  back 
to  the  dawnings  of  modem  art  and  science,  (c)  Lord  Eilen- 
borougb,  in  Elwes  v.  Maw,  {d)  went  through  all  the  cases  from 


(a)  It  wu  laid  bj  the  barone,  in  Sheen  d.  Bick[e,  Best's  Exch.  Bep.  Eait  Terra, 
1839,  that  fixtares  do  not  net.'eaiarily  mean  thicgg  affixed  to  the  froehoM.  It  onlj 
means  something  fixed  to  another,  and  which  th«  tenant  bu  the  power  of  removing. 
S  H.  A  W.  17B,  S,  C.  Bat  I  apprehend  that  the  ordinnrjmciuiing  is  the  appropriate 
Bod  legal  meaning,  and  vhich  is,  Ikingt  ficed  in  agrrcUer  or  Ua  dtgrm  to  tAe  raaily.  It 
Is  dearly  settled,  said  Baron  Parte,  in  Minihall  v.  lAojd,  S  Meesoo  &  W.  4S9,  that 
ttTurj  thing  lobttantiallj  and  permanentlj  affixed  to  the  soil,  is  id  law  afixCnre.  The 
principal  ^ing  mnst  not  be  destrojed  bj  the  accessary,  nor  a  serious  injarj  inSictcd 
to  tome  important  bnilding,  nntess  the  bnililing  itself  bs  only  an  accessary  U>  the  fix- 
ture, OS  an  ongine-honse,  to  cotst  it.  The  principle  seems  to  be,  that  the  fixture  must 
be  adapted  to  the  enjoyment  of  the  really,  and  more  or  less  aaneied  10  it. 

(b)  The  New  YoA  Revised  Statnles,  vol.  ii.  p.  B3,  sec.  6,  7,  S,  declare  that  things 
annexed  to  the  freehold,  or  to  any  bnilding  for  the  purpose  of  trade  or  manubcture, 
and  not  fixed  into  the  wall  of  the  bonse,  so  as  lo  bo  essential  to  its  support,  go  to  tbe 
executor  as  assets ;  and  that  all  other  things  annexed  to  (he  freehold  descend  to  the 
heir  or  devisee.  The  chancellor,  in  Bouse  c  House,  lOFoige,  163,  (apposed  the  leg- 
islature here  intauded  to  pat  the  execatoi  or  administracor  npon  the  same  footing  with 
a  tenant  as  to  the  right  to  fixtures. 

(c)  SO  Hen.  VIL  13,  a.  and  b.  pi.  24.  The  exoeption,  in  that  case,  was  allowed  in' 
faror  of  a  baker  and  a  dyer  affixing  furnaces  or  vata,  or  Teasels  par  occapier  aon  occu- 
pcUioni.  But  the  czceptioa  in  favor  of  such  trades  was  almost  too  liberal  for  the  age ; 
and  we  Qnd,  in  the  following  year,  SI  Hen.  VIL  ST,  it  was  narrowed  to  things  Bxed 
to  the  ground,  and  not  to  the  walls  of  the  principal  building. 

(d)  3  East's  Bep.  38.  The  notes  attached  to  tills  case,  in  Smith's  Leading  Casu  in 
l*w  library,  IT.  8.  rol.  wtviii.  are  valuable. 


■  Bt^ley  V.  Buckley,  11  Boib.  B.  48. 
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tlie  time  of  the  Year  Books,  and  the  court  concluded  that  there 
waa  a  distinction  between  annexations  to  the  freehold  for  the 
pnrposes  of  irade  or  manufectiue,  and  those  made  for  the  pur- 
poses of  agriculture ;  and  the  right  of  the  tenant  to  remove  waa 
strong  tn*the  one  case  and  not  in  the  other.  It  was  held  that 
an  agricultural  tenant  who  bad  erected,  for  the  convenient 
occupation  of  his  farm,  several  buildings,  was  not  entitled  to 
remove  them.  Had  the  erections  been  made  for  the  benefit  of 
trade  or  manufactures,  there  would  seem  to  have  been  no  doubt 
of  the  right  of  removal.  The  strict  rule  as  to  fixtures 
that  applies  between  heir  and  executor,  "  applies  equally  *  346 
as  between  vendor  and  vendee,  and  mortgagor  and 
mortgagee ; '  and  growing  crops,  manure  lying  upon  the  land, 
and  fixtures  erected  by  the  vendor  for  the  purpose  of  trade  and 
manufactures,  as  potash  kettles  for  manufacturing  ashes,  pass 
to  the  vendee  of  the  land,  (a)  ^    Fixtures  go  along  with  the 


(a)  Spencer,  Ch.  J,  in  Holmos  o.  Tremper,  ao  Johns,  Rep.  30.  Hare  v.  Horton,  S 
Neville  4  Manning,  428.  Miller  u.  Plnmb,  6  Cowen's  Rep.  665.  Kirwan  v.  Lalour, 
1  Harr.  &  Johns.  399.  Killredge  v.  Woods,  3  N,  H.  Kop.  503.  Despatch  Line  of 
Packets  v.  BcUkdij  Man.  Co.  12  H.  H.  Rep.  205.  Ovca  b.  Ogclsby,  7  Watts,  106. 
Union  Bank  p.  Emerson,  15  Mass.  Hep.  159.  Thongh  Jhirtiu  inilaitriaia  pass  from 
the  Intestate  to  his  personal  representBtives,  jet  nnder  a  dei-iee  or  conveyance  of  land, 
thej  pass  to  the  devisee  or  vendee.  The  maJa  mill-wheel  and  gearing  of  a  factory, 
tnd  neetiiaiy  to  ill  ^xralion,  are  held  to  be  llxtnreB  and  real  estate,  in  favor  of  the 
right  of  dower  as  against  the  heir.  Powell  v.  Monson  and  Brimfiold  Manufucturing 
Company,  3  Mason's  Sep.  i59,  Snch  machinery  will  also  pass  to  the  vendee  as 
against  the  vendor.  Forrar  u.  Stackpole,  6  Grcanlcaf 's  Rep.  L54.  So,  mannfacturing 
machinery  and  fistores  will  pass  to  a  mortgagee,  as  part  and  parcel  of  the  inhcriiaDce, 
in  like  manner  as  the;  pass  to  a  vendee."  Lord  Hardwicke,  in  Rjatt  v.  RoUc,  1  Atk. 
Rep.  175.  Union  Bank  c.  Emerson,  15  Mass.  Rep.  159.  Ajdos  &  Fcrard  on  Fix- 
tares,' 163,  191.  Voothis  V.  Freem&n,  3  Watts  &  Serg.  116.  Dospsich  Line  of 
Packets  v.  Bellamy  Mann.  Co.  12  N.  H.  Rep.  205.    They  are  parcel  of  the  iuherit- 


>  The  same  rule  la  held  to  apply  on  a  division  between  tenants  in  common.  Parsons 
0.  Copeland,  3S  Me.  E87. 

s  BrattOD  c.  Clnwaon,  3  Strobh.  R.  479.  In  this  case  it  was  held  that  a  cotton-gin  fixed 
in  its  place,  passed  to  the  purcliaaer.  If  put  so  as  to  bo  removed  easily,  and  without 
damage,  msclihiery  does  not  puss.  Farrer  v.  Chnuffetates,  E  Deiiio's  B.  627.  But,  see 
Wilde  B.  Waters,  82  Eng.  L.  &  Eq.  411. 

s  Af  machinery  used  in  a  building  and  attached  to  It.  Sparks  v.  State  Bank,  7  Blackf. 
Rep.  469.  Miirdock  c.  Hams,  10  Barb.  407.  MeKIm  v.  Mason,  S  Md.  Ch.  ISA.  Parsons 
T.  Copeland,  38  Me.  687.  But,  see  Vanderpool  r.  Van  Allen,  10  Barb.  167.  God.-ird  v. 
Gould,  14  Barb.  663.    Cope  V.  Boiueyne,  *  MoL.  S84.    Teaffo.  Hewitt,  1  Ohio  St  611. 
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premises  to  a  lessee,  if  do  reservation  be  made  at  the  time  of 
the  contract; (a)  and  the  tenant  must  remove  fixtures  put  up 
by  him  before  be  quits  the  possession  on  the  expiration  of  his 
lease,  (b)  If  not  removed  during  tlie  term,  they  become  the 
property  of  the  landlord,  (c) ' 

It  has  been  strongly  questioned  by  high  authority,  (tf)  whether 
erections  for  agricultural  purposes  ought  not,  in  this  country,  to 
receive  the  same  protection  in  favor  of  the  tenant  as  those 
fixtures  made  for  the  purposes  of  trade,  manufactures,  or  do- 
mestic convenience.  They  may  be  necessary  for  the  beneficial 
enjoyment  of  the  estate,  and  the  protection  of  its  produce  ;  and 
public  policy  and  the  interests  of  the  owner  of  the  soil  are 
equally  promoted  by  encouragement  given  to  the  tenant  to 
cultivate  and  improve  the  estate.  In  Whiting'  v.  Brat- 
■  347  tow,  (e)  the  agricultural  tenant  received  •  a  liberal  appli- 
cation of  the  exception  in  favor  of  the  removal  of 
fixtures.^    He  was  allowed  to  remove  from  the  freehold  all  such 


uice.  FBmnt  t>.  Thompson,  5  B.  ft.Ald.  8ae.  But  in  Swift  c.  ThompGOii,  9  Codd. 
Bep.  63,  nuchiner?  in  a  cotton  factorj  Mtacbed  to  the  baUding,  bo  far  u  to  keep  the 
mschioery  iteady,  and  which  coald  bs  removed  nithont  injur/  to  the  building  or  the 
machineiy,  was  held  to  be  personal  propert;,  aa  respects  creditors  and  purchasers. 
The  case  of  Gale  r.  Ward,  14  Hast.  Bep.  352,  went  also  to  the  same  point.  Fixtures 
made  by  a  mortgagor  after  the  mortgage,  become  part  of  the  realty  as  between  him 
and  the  mortgagee,  and  cannot  be  removed.  It  might  bo  otherwise  in  the  case  of 
landlord  and  tenant.  The  mortgagor  makes  snch  improTements  as  owner,  for  the 
permanent  benefitof  the  eeiate.     Winslow  v.  Merchants'  Ins.  Co.  i  Melcalf's  B.  SOG.* 

(a)  Colcgiave  v.  Dias,  Santos,  S  Bamew.  &  Creu.  76. 

(b)  Gibbs,  Ch.  J.,  in  Lee  v.  Bisdon,  7  Tannt.  Bep.  J88.  Ex  parte  Qniney,  1  Atk. 
B^.  4TT.  S  Bamew.  &  Cresa.  npro.  Paolo's  case,  1  Salk.  Bep.  366.  Fenton  v. 
Bobart,  3  £ast's  Bep.  SS.  White  ir.  Amdt,  I  Wharton,  91.  2  Meeson  &  W.  460, 
6.  P. 

(c)  L;d«  V.  Bnasel,  1  B.  &  Adolphns,  394.  The  French  law  coincides  with  (be 
EngUsli  in  retpect  to  Sxtorcs  made  for  ombcUiahment.  The  tenant  may  remove 
tfaem,  provided  die;  can  be  removed  wilhoat  being  deatroyed,  and  without  deteriorat- 
ing the  premises.    Lois  dee  Batimens,  par  Le  Page,  torn.  ii.  pp.  190,  205. 

|J)  Van  Ness  u.  Fncard,  2  Peien's  U.  S.  Bep.  187. 
|e)  4  Pick.  Bep.  310. 


>  But  if  the  tenant  hold  over  as  tenant,  afler  the  end  of  hla  term,  he  may  remove  them. 
DuboU  0.  Eslly,  10  Barb.  496. 

1  Bails  made  into  fbace  are  fixtures,  and  pati  to  a  Tcndee.  Mott  v.  Palmer,  1  Comst. 
Rep.  564. 

a  Gardner  •.  Tlnley,  la  Barb.  BIT, 
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improTements  as  were  made  by  him,  the  removal  of  which 
wonld  not  injure  the  premises  or  put  them  in  a  worse  plight 
than  they  were  in  when  he  took  poasesaioD.  The  case  of  Holmes 
V.  TrgTnper,  (a)  may  also  be  referred  to  as  containing  a  just  and 
enlarged  view  of  the  subject ;  and  the  tenant  was  allowed  to 
remove  a  cider-miU  and  press  erected  for  hia  own  use.  ^  But 
the  same  policy  of  encouraging  and  protecting  agricultural  im- 
provements will  not  permit  the  outgoing  tenant  to  remove  the 
manure  which  has  accumulated  upon  a  &rm  during  the  course 
of  his  term.  (6) " 

The  civil  law  was  much  more  natural  and  much  less  compli* 
caied  in  the  discrimination  of  things,  ^an  the  common  law.    It  - 
divided  them  into  the  obvious  and  universal  distinction  of  things 
movable  and  immovable,  or  things  tangible  and  intangible.    The 
movable  goods  of  the  civil  law  were,  strictly  speaking,  the  chat- 


fa]  30  Johni,  Rep.  19. 

{b)  LuBclI  V.  Reed,  6  Greenleaf' b  Rep.  333.  Middlebrook  b.  Corwio,  15  Wendell, 
169.  DdUiclB  D.  FoDd.  31  Pick.  367.  It  would  seem  to  be  die  Uw  in  Englaod  for 
Ibe  outgoing  tenant  to  sell  or  take  away  tbe  mannra.  Boberts  t>.  Barker,  I  Crompt 
&  MeewD,  809.  Qlbboni  on  DiUpidationi,  TSj  bnt  a  special  mage  aometitDeiobligei 
the  oflgoiog  tenant  to  leare  the  mannra  upon  the  land.  In  Horth  Carolina,  the  ont- 
going  tenant,  when  there  is  no  custom  or  coTenant  K>  the  oontrarj,  has  a  Hght  to  the 
tnanare  made  by  bim  on  the  farm,  provided  he  takes  it  awaj  before  he  removCB. 
Smithwick  e.  BUiaon,  3  Iredell's  Rep.  336. 

In  the  ease  or  Walker  n.  Sherman,  10  Wendell,  6M,  Ur.  Justine  Cowen  gare  an 
elaborate  examiaatioD  of  the  English  and  American  anChorities  on  the  subject  of  fix- 
tures, and  the  decision  in  the  case  was,  that  Uie  machinery  in  a  woollen  factory,  bung 
tnoTable,  and  not  in  any  tnanner  affixed  or  fastened  to  tiie  bnilding  or  land,  and  yet 
material  to  the  perfonnanee  of  the  bctory  in  certain  deparlmenti  of  iu  work,  was 
personal  property,  ae  between  tenants  in  common  and  owneis  of  the  fee.  Ttte  qnes- 
tion  was  decided  on  the  same  principle  as  If  it  had  arisen  between  grantor  and  grantee. 
Theleamed  judge  considered  that  the  ancicDt  distinction  between  actual  annexation 
and  total  disconnection,  was  the  most  certain  and  practical,  and  he  collected  Irom  the 
casea,  as  far  as  their  subtlety  *nd  inconaiBtency  would  admit  of  any  general  concln- 
sion,  that  nothing  of  a  nacnre  personal  in  itself  would  pass  as  a  fixtvrt,  unless  it  be  in 
some  way  habitually  or  permanently  attached  of  Jixtd  to  the  fi«ehold.  There  are 
likewise  constrnctiTe  fixtures  which,  in  ordinary  undenianding,  make  part  and  parcel 
of  the  land  or  bniidingi  soch  as  rails  on  a  fence,  stonea  in  a  wall-fence,  and  Venetian 
blinds,  and  locks  and  key*  to  a  boose,  &c 


1  See  Wiltahear  c  Cottrell,  IB  Eng.  L.  &  Eq.  lU.    Ombony  v.  Jones,  31  Baib.  GSO. 
)  Bat  mannra  made  in  a  livery  stable  was  held  to  belong  to  the  leasee,  as  the  reason 
the  rule  in  the  caw  of  brms  ^d  not  ^ply.    PInmer  v.  Plnmer,  10  Fott  UB. 
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teU  pergonal  of  the  common  law.  Whatever  was  fixed  to  the 
freehold  perpetui  usus  causa,  was  justly  deemed  a  part  of  the  res 
.immobiles  of  the  civil  law,  (a) 

n.  Property  in  chattels  personal  ia  either  absolute  or  quali- 
fied. 

Absolute  property  denotes  a  full  and  complete  title  and  do- 
minion  over  it ;  but  qualified  property  in  chattels  is  en  exception 
to  the  general  right,  and  means  a  temporary  or  special  interest, 
liable  to  be  totally  divested  on  the  happening  of  some  particu- 
lar event. 

A  qualified  property  in  chattels  may  subsist  by  reason  of  the 
nature  of  the  thing  or  chattel  possessed.  The  elements  of  aiz, 
light  and  water,  are  the  subjects  of  qualified  property  by  occu- 
pancy ;  and  Justinian,  in  bis  Institutes,  (6)  says,  they  are 
common  by  the  law  of  nature.  He  who  first  places 
'  348  *  himself  in  the  advantageous  enjoyment  of  a  competent 
portion  of  either  of  them,  cannot  lawfully  be  deprived  of 
that  enjoyment ;  and  whoever  attempts  to  do  it,  creates  a  nui- 
sance for  which  he  is  responsible,  (c)  Animals  fera  naturae  so 
long  as  they  are  reclaimed  by  the  art  and  power  of  man,  are  also 
the  subject  of  a  qualified  property;  but  whea  they  are  aban- 
doned, or  escape,  and  return  to  their  natural  liberty  and  ferocity, 
without  the  animtts  revertendi,  the  property  in  them  ceases. 
While  this  qualified  property  continnes,  it  is  as  much  under 
protection  of  law  as  any  other  property,  and  every  invasion  of  it 
is  redressed  in  the  same  manner,  (fi)'     The  difficulty  in  ascer- 

(n)  T«7lor'B  Elem.  of  the  Civil  Law,  ITS. 
(J)  Init.  2,  I.  1. 

(c)  AUred's  cue,  9  Co.  58,  b. 

(d)  7  Co.  16-ie.    Fincli'j  Law,  176. 

1  ThoDgb  not  atrictl;  within  tbe  >cop«  of  the  text,  it  mar  be  wall  In  mentioD,  that  the 
owner  of  a  domealio  animal  is  oot,  in  general,  liable  for  an  injory  committed  by  such  ani- 
mal, unlets  it  l>e  ehown  tbat  hs  hud  notice  of  its  Ticioiu  propensity.  Van  Lenveu  v.  Lyka, 
1  Comst.  R.  IIG.  S.  C.  *  Denlo'i  B.  HI.  IT  he  haa  each  knowledge.  It  la  held  that  no 
negllgBDca  in  the  keeping  of  tbe  animal  need  be  proved.  Hay  c.  Bnrdett,  S  Ad.  &  El.  K. 
S.  101.  Card  c.  Case,  G  Man.  Gran.  &  Scott's  R.  esa.  Bnckley  v.  Leonard,  4  Denio's  R. 
SDO.  The  owner  of  bees  is  not  prima  facie  liable  for  injorles  committed  by  them.  Earl 
V.  Van  Alstine,  6  Barb.  B.  B80.  BrinclierboS'  v.  Starkins,  11  Barb.  R.  S4B,  Tbe  owner  of 
a  dangeroDi  animal  keeps  him  at  his  own  risk,  withont  reference  to  care  or  negligence. 
McCasklll  V.  EllioU,  G  Stiobh.  R.  lei.  » 
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taining  with  precision  the  application  of  the  law,  arises  fiom 
the  want  of  some  certain  determinate  standard  or  rule,  by  which 
to  determine  when  an  animal  is  fercE  vet  domita  naturtB.  If  an 
animal  belongs  to  the  class  of  tame  animals,  as,  for  instance,  to 
the  class  of  horses,  sheep,  or  cattle,  he  is  then  clearly  a  subject 
of  absolute  property ;  but  if  he  belongs  to  the  class  of  animals 
which  are  wild  by  natnre,  and  owe  all  their  temporary  docility 
to  the  discipline  of  man,  such  as  deer,  fish,  and  several  kind  of 
fowl,  (a)  then  the  aniroaj  iadhe  subject  of  qualified  property,  and 
which  continues  so  long  only  as  the  tameness  and  dominion 
remain.  It  is  a  theory  of  some  naturalists  that  all  animals 
were  originally  wild,  and  that  such  as  are  domestic  owe  all  their 
dociUty  and  all  tiieir  degeneracy  to  the  hand  of  man.  This 
seems  to  have  been  the  opinion  of  Count  Bufibn ;  and  he  says 
that  the  dog,  the  sheep,  and  the  camel,  have  d^enerated  from 
the  strength,  spirit,  and  beauty  of  their  natural  state,  and  that 
one  principal  cause  of  their  degeneracy  was  the  pernicious  influ- 
ence of  human  power,  (b)  Grotius,  on  the  other  hand,  has  sug- 
gested that  savage  animals  owe  all  their  untamed  feroc- 
ity, not  to  their  own  natures,  but  to  the  violence  "of  *349 
man.  (c)  But  the  common  law  has  wisely  avoided  all 
perplexing  questions  and  refinements  of  this  kind,  and  has 
adopted  the  test  laid  down  by  PuiFendorf,  {d}  by  referring  the 
question,  whether  the  animal  be  wild  or  tame,  to  our  knowledge 
of  his  habits,  derived  from  fact  and  experience.  It  was  held  by 
the  Supreme  Court  of  New  York,  in  Pierson  v.  Post,  (e)  that 
pursuit  alone  gave  no  property  in  animals  feree  naturce.  Almost 
all  the  jurists  on  general  jurisprudence  agree  that  the  animal 
must  have  been  brought  within  the  power  of  the  pursuer  before 
the  property  in  the  animal  vests.  Actual  taking  may  hot  in  all 
cases  be  requisite ;  but  all  agree  that  mere  pursuit,  without 
bringing  the  animal  within  the  power  of  the  party,  is  not  suffi- 


(a)  Doves  are  held  M  be  animala  ftra  noiune.  Commonwoalih  n.  Chtce,  9  Pick. 
Rep.  15.  If  kept  io  a  dove-cote,  with  liberty  of  egress,  iOKj  iaa.3  be  snbjecM  of  lar- 
ceny.   R^na  D.  Chcafor,  8  Eng.  L.  &  Eq.  59S. 

{b)  BofToii'i  Natural  Histoiy,  toI.  ii.  Smetlie's  ed. 

{c)  Grociui,  Hist  de  Belg.  Ub.  5,  dM  ia  Puff.  Droit  d«  la  Nat.  1,  4,  ch.  6,  see.  ^ 

{d)  Lit.  4,  di.  6,  iw.  B.  * 

{e)  S  Caines'a  Kep.  176. 

vol-  U.  37 


.dr,yGoogIe 


434  OP  PERSONAL  PROPERTY.  [PART  V. 

cieot  The  possession  mnet  be  so  far  established,  by  tbe  aid  of 
nets,  snarea,  or  other  means,  that  the  animal  cannot  escape.  It 
was  accordingly  held,  in  the  case  jost  mentioned,  that  an  action 
would  not  lie  against  a  person  for  lolling  and  taking  a  fox  whi(A 
had  been  pnrsned  by  aaother,  and  was  then  actually  in  the  view 
of  the  fperson  who  had  originally  found,  etarted,  and  chased  it 
The  mere  purenit,  and  being  within  view  of  the  animal,  did  not 
create  a  property,  because  no  poseeseion  bad  been  acquired ;  and 
the  same  doctrine  was  afterwards  declared  in  the  case  of  Buster 
V.  Newkirk.  {a) 

The  civil  law  contained  the  same  principle  ae  that  which  the 
Supreme  Conrt  adopted.  It  was  a  qnestion  in  the  Roman  law, 
whether  a  wild  beast  belonged  to  him  who  had  wounded  it  so 
that  it  might  easily  be  taken.  The  civilians  differed  on  the 
question  ;  but  Justinian  adopted  the  opinion  that  ^e  prop^ty 
in  the  wounded  wild  beast  did  not  attach  until  the  beast  was 
actually  taken,  {b)  So  if  a  swarm  of  bees  had  flown  from  the 
hive  of  A.,  they  were  reputed  his  so  long  as  the  swarm 
*  350  remained  in  sight,  and  might  easily  be  '  pursued ;  other- 
wise they  became  the  property  of  the  first  occupant  (c) 
Merely  finding  a  tree  on  the  land  of  another,  containing  a  swarm 
of  bees,  and  marking  it,  does  not  vest  the  property  of  the  bees 
in  the  finder,  (d)  Bees  which  swarm  upon  a  tree  do  not  become 
private  property  until  actually  hived,  (fi) 

A  qualified  property  in  chattels  may  also  subsist,  when  goods 
ere  bailed,  or  pledged,  or  distrained.  In  those  cases,  the  right 
of  property  and  the  possession  are  separated;  and  the  owner 
has  only  a  property  of  a  temporary  or  qualified  nature,  which  ia 
to  coniinne  until  the  trust  be  performed  or  the  goods  redeemed ; 


(a)  20  Jobse.  Bep.  75.  The  legisIaUite  of  New  York  have  GcliiTgtd  the  right  of 
Kqnisilion  of  game  b;  pursait,  in  the  case  of  deer,  ia  the  connties  of  SnSbllc  and 
QoeenB,  by  dsclanDg  that  any  penoa  who  starts  and  paraaei  such  game,  shall  be 
deemed  in  poueasion  of  the  sama,  to  long  at  hecontinuti  in  fieth  pursuit  thereof.  Laws 
of  N.  Y.  April  1,  lB4i,  ch.  109.    N.  Y.  B.S.  3d  edit.  toI.  i.  883. 

(^)  loat.  3, 1,  13.    Dig.  41,  1,  S,  S. 

(c)  Inst.  3,  1,  14. 

jtf)  GiUett  u.  Mason,  7  Johns.  Rep.  16. 

{(■)  Inet.  2,  1,  14.  Wallit  v.  Mean,  3  BimMj's  Rep.  54(>.  Beet  which  take  np 
their  abode  in  a  tree,  belong  t<f  the  oimer  of  the  aoit,  if  nnreclaimed,  bat  if  reclaimed 
and  identified,  they  belong  to  their  farmer  poMeuor.    Qoffti.  Kilti,  IS  Wendell.SSO. 
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and  he  is  entitled  to  protect  tins  property  while  it  csntinnes,  by 
action,  in  like  manner  as  if  he  was  absolute  owner,  (a) 

IIL  Personal  property  may  be  held  by  two  or  more  persons  in 
joint  tenancy  <x  in  common ;  and  in  the  former  case,  the  same 
{Hinciple  of  Burvivorship  applies  which  exists  in  the  case  of  a 
joint  tenancy  in  lands,  (b)  But  by  reason  of  this  very  effect  of 
survivorship,  joint  tenancy  in  chattels  is  very  much  restricted. 
It  does  not  apply  to  stock  used  in  any  joint  undertaking,  either 
in  trade  or  agriciUture ;  for  the  forbidding  doctrine  of  survivor- 
ship would  tend  to  damp  the  spirit  and  enterprise  requisite  to 
conduct  the  business  with  success.  When  one  joint  partner  in 
trade  or  in  agriculture  dies,  his  interest  or  share  in  the  concern 
does  not  survive,  but  goes  to  his  personal  representatives,  (c) 
Subject  to  these  exceptions,  a  gift  or  grant  of  a  chattel  interest 
to  two  or  more  persons  creates  a  joint  tenancy ;  and  a  joint  ten- 
ant, it  is  said,  may  lawfully  dispose  of  the  whole  prop- 
erty, (d)     In  legacies  of  *  chattels  the  courts  at  one  time     •  351 


(a)  Vide  infra,  pp.  568,  SS9. 
{b)  Co.  Liu.  189  B. 

(c)  Co.  Idtt.  IBS  t.  No;'b  Bep.  95.  Jeffenyi  v.  Small,  1  Tern.  Bep.  317.  El- 
liot V.  BrowD,  cited  in  Baithbj'a  note  to  1  Vero.  Rep.  2TT. 

(d)  Beat,  J.,  in  Barton  v.  WiUianu,  S  Bamew.  &  Aid.  395.  If  tbli  dicbm  be  not 
confined  to  joint  tenancy  in  merdiandiBe,  where  it  nndoubledlj  applies,  it  mut,  al 
least,  be  restricted  to  chattel  inCerasta.  A,  isle  in  market  overt  of  a  chattel  bj  one 
joint  tenant,  changes  the  propert;  at  once  as  against  the  other  joint  tenant.  A  joint 
tenant  of  an  eacate  can  only  convey  hia  part ;  and  if  he  should  levy  a  fine  of  the  whole 
estate,  or  convey  it  by  bargain  and  sale,  it  wonld  only  reach  bis  intereM,  and  amount 
to  a  severaDce  of  the  joint  tenancy.  Co.  Litt.  186  a.  Com.  Dig.  tit  Estates,  E.  6. 
Ford  tr.  Lord  Ot«y,  6  Mod.  Bep.  44.  I  Salk.  Bep,  386.  2  Ohio  Bap.  IIS.  See, 
also,  in/ra,  vol.  iv.  pp.  959,  360,  note.  If  one  tenant  in  common  of  a  chattel  sells  the 
sbare  of  bis  co-tenant,  as  well  as  his  own,  he  is  answerable  in  trover.  Wilson  d.  Reed, 
3  Johns.  Bep.  ITS.  Hyde  v.  Stone,  T  Wendell,  354.  White  n.  Osbom,  SI  ibid.  73. 
It  is  »  conversion  as  to  the  share  of  the  olbar.  Paite,  B.,  1  M.  &  Wetiby,  685.) 
Bnt  one  tenant  in  common  of  a  chattel  cannot  bring  trover  against  his  co-tenant  for 
dispoBBeaaing  him,  for  each  has  an  equal  right  to  the  possession ;  thosgb  for  the  lost 
or  destruction,  or  sale  of  the  whole  dialtel  by  ooe  of  the  co-tenants,  an  action  of  tro~ 
Ter  will  lie  against  bim  by  the  other.  Ltlt.  sec.  3S3.  Co.  Litt.  SCO  a.  Wilson  v. 
Beed,  ab.  mp.     Fenninga  v.  Grenville,  1   Tannton,  241.    Barton   v.  Williams,  9 

■  Solf(mej<dntowDermInues  tbejcnatproperty,  ordelivenitwroDgfallytoaBtnuiBM 
for  Inpropei  purposes,  and  such  Btnnger  denlea  the  right  of  the  other  j<Hnt  owner,  trotir 
lies,    Agsew  v.  Johnson,  IT  Pami.  St  8TS. 
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leaned  against  any  constraction  tending  to  sapport  a  joint 
tenancy  in  them,  and  testators  were  presumed  to  have  intended 
to  confer  legaciesjo  the  most  advantageous  manner,  (o)  But  in 
Campbell  v,  CampbeU,  (J})  the  master  of  the  rolls  reviewed  the 
caaes,  and  concluded,  that  where  a  legacy  was  ^ven  to  two  or 
more  persons,  they  would  take  a  joint  tenancy,  unless  the  will 
contmned  words  to  show  that  the  testator  intended  a  severance 
of  the  interest,  and  to  take  away  the  right  of  survivorship.  This 
same  rule  of  construction  has  been  dedared  and  followed  in  the 
subsequent  cases,  (c)* 

IV.  Another  very  leading  distinction  in  respect  to  goods  and 


Bameir.  &  Aid.  395.  F>rr  d.  Smith,  9  Wendell,  338.  Lncaa  t>.  Wumd,  3  Der. 
Rep.  398.  Cole  v.  Itrrj,  a  Der.  &  Battle,  S52.  Herria  <>.  Eaton,  13  Muoe,  193. 
Meiseman  d.  Norton,  15  Johns.  Rep.  179.'  In  W&ddell  v.  Cook,  S  Hill's  Rep.  47,  it 
wu  held  that  irorer  (bill  not  creapua)  would  He  by  one  co-tenaot  of  goods  againet 
another  who  sells  the  whole  inlerest  in  (he  chattels.  One  tenant  in  coniinon  of  per- 
sonal property  can  sell  his  own  share  only.  Bradley  e.  Bojutoa,  32  Haiae  R.  237. 
IF  he  sells  the  whole  interest  in  the  common  property,  the  rendee  of  the  original  co- 
tenant  cannot  be  sued  tphiU  in  poaemon.  The  penou  in  poueuion  nnder  inch  ■  sole 
ii  a  co-tenant  with  the  rightful  owner.  The  remedy  is  In  trover  i^nst  the  co-tenant, 
whoever  he  maybe,  who  sells  the  whole  labjeet  as  for  a  conversion  of  the  shore  oT  the 
odier  owner.  Dain  v.  Cowing,  ib.  347.  A  joint  ownerof  a  chattel  is  bound  to  bestow 
upon  its  preservation  that  core  which  a  pmdent  man  ordinarily  bestows  npon  his  prop- 
er^.    Guilloi  v.  Dossat,  4  Uartin's  Lonis.  Rep.  S. 

(a)  Perkins  v.  Baynton,  1  Bro.  Rep.  118. 

\h)  4  Bro.  Rep.  15. 

(c)  Morley  n.  Bird,  3  Ves.  GS9.  Crooks  v.  De  Vaadee,  9  ibid.  187.  Jackson  v. 
Jackson,  iUd.  S91. 


>  Uoney  In  the  Ainds,  tn  the  name  of  two  panoos,  belongs  to  them  as  jtdnt  tenants, 
whatever  tniata  may  exists    Crossfleld  v.  Saoh,  33  Eng.  L.  &  Eq.  56S. 

«  Lowe  «.  Miller,  3  Gratt.  306.  Tyler  P.  Taylor,  8  Barb.  6S6.  Smyth  o.  Taokersley,  30 
Ala.  312.  And  in  Ulinois,  by  statute,  one  tenant  in  common  may  maintain  trover  against 
another  who  asinmes  exclusive  control  over  fiie  property.  Benjamin  v.  Stremple,  IS  IIL 
MS.  In  Vermont,  It  is  held  to  be  settled  that  a  sale  by  one  or  two  tenants  in  common  is  not 
a  conversion.  Barton  r.  Burton,  1  Wms.  fS.  So  in  North  Carolina,  trover  does  not  lie  by 
one  tenant  In  common  ogoinit  the  other,  unless  there  be  a  destmetion  of  the  property ;  and 
m  sale  of  a  slave  isilAiH  li^  ttait  is  not  inch  a  deetmctlon.  Pitt  v.  Petway,  11  Ir«d.  L.  69. 
Tiespais  oonnot  be  maintained  by  raie  tenant  in  common  of  goods  against  a  vendee  of  the 
goods  to  whom  an  officer  had  delivered  them  aa  the  sole  property  of  the  other;  nor,  it 
see™,  can  trover  be  maintiiined.  Fiero  b.  Betta,  3  Barb.  S.  C.  Rep.  633.  Bnt  see  White 
r.  Morton,  33  Vermt.  R.  IS.  Blevins  v.  Baker,  11  Ired.  R.  291.  Crocker  v.  Carson,  S3  He. 
488.  An  injnnctian  will  not  lie  by  one  tenant  in  common  of  a  patent  against  a  tleeose 
granted  by  the  other.    Clnm  v.  Brewer,  3  Ctir.  0.  C.  G0«. 
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chattels,  is  the  distribution  of  them  into  things  in  possession  and 
things  in  action.  The  latter  are  personal  rights  not  reduced  to 
possession,  but  recoverable  by  suit  at  law.  Money  due  on 
bond,  note,  or  other  contract,  damages  due  for  breach  of  cove- 
nant, for  the  detention  of  chattels  oi  for  torts,  are  included  under 
this  general  bead  or  title  of  things  in  action.  It  embraces  the 
most  difliisive,  and,  in  this  commercial  age,  the  most  useful 
learning  in  the  law.'  By  far  the  greatest  part  of  the  questions 
arising  in  the  intercomae  of  social  life,  or  which  are  liUgated  in 
the  courts  of  justice,  are  to  be  referred  to  this  head  of  personal 
rights  in  action. 

•  V.  Chattels  may  be  limited  over  by  way  of  remain-  '352 
der,  after  a  life-interest  in  them  is  created,  though  not 
after  a  gift  of  the  absolute  property.  The  law  was  very  f  arly 
settled,  that  chattels  real  might  be  so  limited  by  wilL  (a)  A 
chattel  personal  may  also  be  given  by  will,  (and  it  said  that  the 
limitation  may  also  be  equally  by  deed,)  (b)  to  A.  for  life,  with 


(a)  HanoiDK'g  case,  S  Co.  95.    Lunpefa  case,  10  Co.  46.   Child  v.  Bailie,  Cro.  J. 

469, 

(6)  a  Blacks.  Com.  398.  Lanewonh;  v.  Chadwick,  13  Conn.  Bep.  42.  The  caies 
are  generally  upon  wills ;  bnt  in  Child  d.  Baflie,  Cro,  J.  459,  the  court  speaks  of  snch 
a  remainder  as  being  created  eqnollj  bj  grant  or  devise.  Id  Powell  v.  Brown,  6.  C. 
Law  Journal,  No.  3,  442,  it  wa>  held,  ihat  a  limiCation  OTer  of  a  persoutil  chattel  b; 
deed,  was  good,  tbongb  it  was  not  by  waj  of  executory  trust  or  a  conveyance  to  uses. 
See,  also,  Powell  ti.  Brown,  1  Bailey's  S.  C.  Rep.  100.  But  if  ihe  Uroitation  in  re- 
mainder, after  a  1ifi^^tale  in  personalty,  be  not  by  executory  dsTise,  it  can  only  be  by 
conveyance  in  trust.  Betty  u.  Moore,  I  Dana's  Ken.  Rep.  287.  So,  in  Morrow  p. 
Williams,  3  Dev.  N.  C.  Bep.  263,  it  was  said  to  be  a  settled  rule  in  North  Carolina, 
that  a  remainder  in  chattels,  after  a  life  estate,  cobld  not  be  created  by  deed.  In  Rath- 
bone  D.  Uyckman,  3  Paige's  Bep.  1,  it  was  held,  that  a  limitation  over- of  personal 
estate  to  A.  in  case  of  the  death  of  B.  without  lawiul  issue,  was  valid ;  for  the  H.  T. 

1  The  terms  "chose  in  action,"  and  "  thinf{  in  aedon,"  embmce  demands  arising  out 
of  a  tori,  as  well  as  oanies  of  actiaD  oi^giDatlng  io  a  breach  of  contract.  GUIetv.  Fairchild, 
4  Danio's  R.  80.  In  Hall  i.  Robloson,  3  Comst.  B.  18S,  It  was  held,  that  though  a  light  of 
acUon  for  a  tort  is  not  assignable,  yet  after  (be  oonTMilea  of  a  chattel,  the  owner  may  sell 
it,  so  as  to  give  the  purchaser  a  right  to  claim  it  Irom  the  wrongdoer. 

The  asslgoee  of  a  chose  in  action  stands  exactly  as  the  assignor  as  to  eqnilies  arising  on 
it.  As  a  general  role,  the  creator  of  the  security  is  not  bound,  oo  receiving  notice  of  the 
assignment,  to  volnnteer  infonnation.  Bat  if  the  notice  disclosei,  thnt  the  assigoce  has  been 
deceived,  Ihe  creator  of  the  security  Is  bound  to  infono  the  assij^ee  of  the  real  circum- 
stances, or  he  may  he  debarred  from  the  advantage  of  the  equities.  Mangles  v.  DixoD, 
18  Eng.  L.  &  Eq.  82. 

87* 
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tiie  remainder  over  to  5.,  and  the  limitation  over,  afta  the  life- 
intereBt  in  the  chattel  has  expired,  ia  good.  At  common  law 
there  could  be  no  limitation  over  of  a  chattel,  but  a  gift  foi 
life  carried  the  absolute  interest.  Then  a  distinction  was  taken 
between  the  use  and  the  property,  and  it  was  held  that  the  use 
might  be  given  to  one  for  life,  and  the  property  afterwards  to 
another,  though  the  devise  over  of  the  chattel  Itself  would  be 
void,  (a)  It  was  finally  settled  that  there  was  nothing  in  that 
distinction,  and  that  a  gift  for  life  of  a  chattel  was  a  gift  of  the 
use  only,  and  the  remainder  over  was  good  as  an  executory  de- 
vise, (ft)  This  limitation  over  in  remainder  is  good  as  to  every 
species  of  chattels  of  a  durable  nature  ;  and  there  is  no  differ- 
ence in  that  respect  between  money  and  any  other  chattel  inter- 
est. The  general  docfarine  is  established  by  numerous  English 
equity  decisions,  (c)  and  it  has  been  very  extensively  recognized 

and  adopted  as  the  existing  rule  of  law  in  this  country.; 
*3S3     but  not  nntil  the  questions   had  been  very  ably  'and 

thoroughly  discussed,  particularly  in  the  supreme  court  of 
errors  of  the  state  of  Connecticut  {d) 


Bar,  Suu.  Tol.  i.  p.  TS4,  lec.  sa ;  p.  TT3,  sec.  3,  bare  declared,  that  the  wordi  dgiiy 
leilioat  iime,  me&a  isans  liriDg;  at  the  ileath  of  the  firet  taker.  See  tn/ro,  vol.  iv.  p.  283. 
In  the  Engliah  chancery,  in  beqneat*  of  chattel  inieresu,  the  words  ^idirc;  ai  Oa  lime  of 
Hit  teMtaior't  dtath,  are  often  Enpplied  b;  miendment,  to  sToid  nacertainty .  Thus,  a 
bequest  to  the  ehildiai  ^  A.,  or  a  legacj'  to  A.  for  life,  and  then  to  ttte  childrtn  ofR., 
the  law,  in  the  case  of  reel  estate*,  reBtiieu  the  bounty  to  the  chiLdren  livinj  at  Iht  dtalk 
of  A.  or  B.,  u  the  caao  may  be.  Equity  will  not  preanmo  thu  a  par^  who  ii  not 
in  cue  is  inionded,  nnlcaa  sncb  inieniion  be  manifost.  BHrtlomaa  v.  Murchison,  3  Raai, 
ft  Hylnc,  136. 

(a)  37  Hen.  VI^  abridged  in  Bro.  tit  Deriie,  pi.  13.  Hastings  v.  Douglass,  Cm.  C. 
S43. 

{b)  Hyde  v.  Famt,  I  P.  Wms.  1.  It  ha*  been  freqnenily  held,  Mr.  J.  BuUer  ob- 
served, in  Doe  v.  Perrjn,  3  Term,  4M,  that  the  words  di/iiy  witluMl  itmt,  mean  with- 
out isioe  at  llie  time  of  the  death  of  tkt  ptxrtg,  in  cases  of  personal  property,  though  it  be 
not  so  in  the  limitation  of  freehold  estates. 

(cj  Smith  0.  Clever,  a  Vers.  Sep.  59.  Hyde  n.  Panat,  1  P.  Wnu.  1.  Tissen  n 
Tissen,  ibid.  SCO.  Pleydell  e.  Fleyddi,  ibid.  748.  Porter  k.  Toamay,  3  Ve«.311. 
BandaU  v.  Bnssetl,  3  Merivale's  Bep.  190. 

[d)  Uoffatt  w.  Strong,  ID  Johns.  Bep.  la.  Westcott  v.  Cady,  i  Johns.  Cb.  Bep. 
334.  Griggs  t.  Dodge,  3  Ht-ft  Rep.  SS.  Tnber  v.  Packwood,  ibid.  GS.  Scott  v. 
Price,  3  Serg.  &  Bawle,  &9.  Deihl  d.  King,  6  ibid.  S9.  BoyaU  «.  Eppes,  a  MnuT. 
Bep.  479.  Mortimer  v.  Moffatt,  4  Ucn.  &  Mnnf.  BOS.  Logan  d.  Ladson,  1  Desaus. 
Bep.  371.  Oeiger  v.  Brown,  4  M'Cord,  Rep.  437.  Brummet  o.  Barber,  S  Hill's  S.  C. 
Bep.  343.    By  (he  N.  Y.  Berised  Statntci,  vol.  i  p.  7T3,  sec  1-5,  the  abeolale  owners 
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There  is  an  exception  to  the  role  in  the  case  of  a  beqnest  of 
^ciBc  things,  as,  for  instaoce,  coru,  hay,  and  fruits,  of  which 


■hip  of  pcnonal  propertjr  cannot  ba  Eospended  bj  aoj  limiution  or  condilion  for  a 
longer  period  than  two  tires  in  being  Ht  th«  dale  of  the  inslrament  creating  it,  or  if  hj 
irill,  in  being  at  die  death  of  Iht  tettator.  Tbe  accntnnluion  of  tbe  intercal  or  proflu 
of  penoual  pnipertj  maj  be  made  ai  afoieMid,  to  commence  ft-om  the  dale  of  tbe  ia> 
Btrumcnt,  or  from  tLe  death  of  the  person  execnting  the  aome,  for  the  benefit  of  one  or 
more  minora  ifaen  in  being,  and  to  terminate  at  the  expiration  of  their  minority  ;  and 
it  direcud  to  commence  at  a  period  labEcquent  to  the  dnte  of  the  inatitiment  or  death 
of  tbe  petMnvxeealiog  it,  the  period  mnit  be  daring  the  mbiorityof  tfaepersou  to  be 
benefited,  and  leroiiiiale  at  the  expiration  of  their  tniooritj.  All  direction  for  accnmn- 
latioo  contrary  he[«to  are  void,  and  for  a  longer  term  than  such  minority,  are  roid  aa 
to  the  G^tceas  of  time.  Bnt  if  a  minor,  for  whose  benefit  a  valid  occnnlnlation  of  inter' 
em  or  profits  ie  directed,  be  destitnte,  the  ehaneelior  may  apply  a  aaiteble  mm  from 
the  accamnlited  moDepi  for  hi*  relief,  as  to  support  or  education.  See  infra,  vol.  ir. 
p.  3S6,  the  regulation  of  the  ftcamalation  of  tba  income  of  real  estates;  and  see  Vail 
r.  Vail,  4  Paige's  Rep.  317,  where  it  irag  held,  that  if  the  trnst  of  accamulolion  of  in- 
come of  personal  estate  be  void  nnder  the  atatnte,  iticb  income  goet  a«  nnbcqnealhed 
property.  WhenBver  tbe  proceeds  of  personal  pcopertj  are  not  validly  disposed  of  by 
die  testator,  they  ore  to  be  diitribuied,  as  of  course,  to  the  widow  and  nest  of  kin. 
The  K.  Y.^Revised  Statutes  have  not  defined  the  objects  fbr  which  ezpteM  tmsta  of 
pmonai  estate  may  be  created,  as  has  been  the  case  in  rebuion  to  tmsb  of  real  estate. 
{Infra,  vol.  iv.  310.)  They  may  therefore  be  created  for  any  purposes  which  are  not 
megal,  end  except  as  to  the  mere  vealing  of  the  legal  title  to  tbe  property  in  the  tni>- 
lee,  instead  of  the  ctMui  fw  (not,  the  conveyance  or  bequeat  of  person^  piDperty  it 
goTcmed  by  the  same  rales  applicable  to  a  grant  or  deviae  of  a  similar  interest  in  real 
prt^erty.  Tbe  Revised  Stalntea,  vol.  i.  773,  tit,  4,  restrict,  as  above  slated,  the  power 
of  suspending  the  right  of  alienation  of  pcponal  property,  and  the  right  of  accumulai- 
ttOD  within  similar  limits.  Gott  i>.  Cook,  7  Faige,  534-4.  In  all  other  respects  limiia- 
litmt  of  fataie  or  contingent  personal  estate*  are  the  same  as  if  the  snbject  was  real 
eeUte.  Hone  ir.  Van  Scbaick,  7  Paige,  333.  Eane  v.  GoR,  34  Wendell,  641.  Tbe 
N.  Y.  R.  Smintet,  concerning  osea  and  trusts,  are  confined  to  real  property.  They  do 
not  interfere  with  the  mere  appropriation  of  tbe  fliod  as  to  penoual  property,  and  only 
as  to  limitations  of  fnture  or  contingent  interest  therein,  for  if  the  limitation  be  on  a 
contingency,  it  nioit  be  confined  witliin  certain  boundarica  of  time,  otherwise  you  run 
into  on  objectionable  perpetuity.  Tbe  ralea  of  real  properly  ore  not  impressed  upon 
peraoiul  property,  except  as  to  future  contingent  limitations.  See  the  remarks  of  Hr. 
Justice  Cowen  on  this  snbject  in  Kane  u.  Gott,  ul  np.  pp.  SSS,  663,  6fiS.  If  personal 
estate  be  vested  in  Imatees  npon  various  tnists,  some  being  valid  and  others  void,  the 
court  will  sustain  the  valid  ones  if  they  can  be  sepaiated  from  those  which  are  illegal. 
Tan  Vcchtcn  d.  Van  V^ten,  S  Paige's  Rep.  105. 

Tbe  testator  may  direct  the  payrnent  of  legacies  out  of  the  income  of  the  estate  by 
anltdjiaUoa.  He  may  bequeathe  the  same  as  a  future  estate  undiminished  in  amount, 
snbject  to  the  rules  against  perpetuities.  He  may  carve  such  intermediale  interests, 
estates  and  portions  out  of  the  income,  in  the  meantime,  as  he  pleases,  if  it  can  bo  done 
without  any  actual  aeeumulution  of  the  rents  and  profile  for  that  purpose.  Bnt  an 
accamulalirm  of  raUa  and  pnfiti  for  the  purpose  of  raising  a  It^cg  or  jioftiiin  ai  a  future 
dag,  is  not  permitted  in  Mew  York,  except  soch  legacy  or  portion  be  for  the  aole  bcn- 
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the  use  conBiets  in  the  coDsumptioii.  The  gift  of  sacb  articles 
for  life  is,  in  most  cases,  of  necessity,  a  gift  of  the  absolate 
property ;  for  the  ase  and  the  property  cannot  exist  separate- 
ly, (a)  If  not  specifically  givea,  but  generally  as  goods  and 
chattels  with  remainder  over,  the  tenant  for  life  is  bound  to 
convert  them  into  money,  and  save  the  principal  for  the  re- 
maiuder-man.  {b}  It  is  b  general  principle,  that  where  any  in- 
terest short  of  absolute  ownership  is  given  in  the  general  residue 
of  personal  estate,  terms  for  years  and  other  perishable  funds  of 
property  which  may  be  consumed  in  the  use,  axe  to  be  converted 
or  invested,  so  as  to  piodnce  a  permanent  capital,  and  the  ia> 
come  thereof  only  is  to  go  to  the  residuary  legatee,  (c)'  There 
cannot  be  any  estate  tail  in  a  chattel  interest,  unless  in  very 
special  cases,  for  that  would  lead  to  a  perpetuity,  and  no  re- 


eflt  of  a  minor  in  exiatence  when  the  accDmaliitiDn  commences.  N.  Y.  R.  S.  toL  L 
p.  736,  MC.  37,  38.     Ibid.  773,  sec.  3,  i. 

(a)  Randall  v.  Baesoll,  3  Meiivale'e  Bep.  194.  EvBtit  v.  Iglebut,  6  QiU  &  Jobni. 
ITl.  Henderson  v.  Tanix,  10  Teif^r,  SO.  If  ihe  speciSc  por»on&l  property  be- 
qaesthed  tat  Vilb,  with  remainder  over,  be  capable  of  increase,  u  cattle,  Ac.,  the 
tenaat  for  life  taking  tbe  increaae  to  himself,  ii  bound  to  keep  up  the  number  of  tbe 
original  Mock.  I  Domat,  b.  1,  tit.  II,  lec.  S.  Bdc  if  the  animals  do  not  produce 
yoaog  ones,  the  tenant  for  life,  called  the  asafrnctiurj  in  the  cItU  law,  is  not  boand 
to  lepplj  the  place  of  those  that  die  without  his  fiiult.  Ibid.  sec.  6.  In  tbe  sonthem 
slates  staves  may  be  bequeathed  for  life  and  remainder  over,  and  the  tenant  for  life  is 
bonnd  in  eqoit;  to  account  for  them.  Horry  t>.  Glover,  S  Hill's  8.  C.  Ch.  Sep.  530. 
ThoDgh  property  be  of  a  perishable  nature.  It  may,  when  the  case  will  admit  of  it,  be 
bequeathed  to  A.  for  life,  with  remainder  over;  but  as  such  property  becomes  lest 
valuable,  from  year  (o  year,  it  ma;,  under  tbe  direction  of  chancery,  be  converted 
into  j^vemment  stock,  fo:r  the  protec^n  of  the  remainder-man,  4  Bnsseli's  Rep. 
aoo.' 

(6)  Patterson  v.  Devlin,  1  M'Mullan,  S.  C.  R.  459.  The  rights  of  the  tenant  for 
life  and  of  the  remainder-man,  in  perish^Io  articles,  and  in  other  ihingg  which  dete- 
riorate or  wear  out  by  use  and  time,  are  discossed  at  large  in  that  case,  and  many 
iUustrations  given  and  distincdons  stated. 

(c)  Howe  V.  Earl  of  Dortmonlh,  7  Tesey,  137.    Feoms  n.  Toung,  9  ibid.  549. 


I  Tbe  rule  givea  way  before  an  expressed  intentioD  of  testator,  that  the  property  sliall 
bo  enjoyed  in  ^cit.  Morgan  v.  Morgan,  T  Eng.  L.  &  Eq.  319.  Smith  e.  Barham,  a  Dev. 
£q.  4Z0.  Jones  c.  Simmons,  T  Ired.  Eq.  17S.  And  where  the  property  Is  given  by  the 
executor  to  the  tenant  for  life,  and  by  him  consnmed,  either  tbe  executor  of  the  testator  or 
of  tbe  tenant  fbrlife  may  be  held  responsible.    lb. 

*  A  puroliassr  from  lenniit  for  life  of  a  slave  may  be  compelled  in  eqaily  to  saoure  the 
rights  of  those  in  remainder.    GUI  v.  Tittle,  14  Ala.  US.    Fraier  tr.  BevUl,  11  Gratt.  9. 
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mainder  over  can  be  permitted  on  such  a  limitation,  (a)     It  is  a 
settled  rule  that  the  same  words  which  under  the  English 
law  would  create  '  an  eatate  tail  as  to  freeholds,  give  the     *3d4 
abBolute  interest  as  to  chattels,  (b) 

The  interest  of  the  party  in  remainder  in  chattels  is  precarious, 
because  another  has  an  interest  in  possession ;  and  chattels,  by 
their  very  nature,  are  exposed  to  abuse,  loss,  and  destruction,  (c) 
It  was  understood  to  be  the  old  rule  in  chancery,  (d)  that  the 
person  entitled  in  remainder  could  call  for  secnrity  from  the 
tenant  for  life,  that  the  property  should  be  forthcoming  at  bis 
decease,  for  equity  regards  the  tenant  for  life  as  a  trustee  for 
the  remainder-man ;  but  that  practice  has  been  overruled,  (c) ' 
Lord  Tharlow  said  that  the  party  entitled  in  remainder  could 
call  for  the  exhibition  of  an  Inventory  of  the  property,  and  which 
must  be  signed  by  the  legatee  for  life,  and  deposited  in  court, 
and  that  ^s  all  he  is  ordinarily  entitled  to.  (/)  But  it  is  admit- 
ted that  security  may  still  be  required  in  a  case  of  real  danger, 
that  the  property  may  be  wasted,  secreted,  or  removed,  (g-)     And 


(a)  Dyer's  Bep.  7,  pi.  8.    2  Blacks.  Com.  398. 

(6)  Sealc  v.  Scale,  1  P.  Wma.  !90.  Chandlesa  v.  Price,  3  Veiej,  99.  Broancker 
v.  Bagot,  1  Merivala'aEcp.  271.  TolMII  p.  Piu,  I  Maddock'e  Ch.  Hep.  488,  Garth 
V.  BaldwiD,  S  Vesej,  646.  Jackson  v.  Bull,  IC  Jobns.  Hep.  19.  Patereon  v.  Ellis, 
11  Wendell's  Rep.  2S9.    Moody  ti.  Walker,  3  Arkansas  Rep.  147. 

(c)  The  interest  in  remainder  in  a  chattel  was  held,  in  Alien  v,  Sgsttj,  1  Yorger'a 
Tenn,  Sep.  36,  not  to  be  the  subject  of  sate  on  fi.  fa.,  for  no  delirerj  coold  be 
made  bj  the  sheriff.  The  reouuuder  of  a  term  in  a  lire  chattel  wa«  a  contingent 
Interest. 

(J)  2  Freeman's  Hep.  206,  case  280.    Brarkon  v.  BentUy,  1  Hep.  iti  Ch,  S9: 

(e)  Foley  v.  Bamell,  1  Bro.  Rep.  279.  Sutton  v.  Craddock,  1  Iredell's  N.  C.  Eq. 
Bep.  134. 

{/)  The  rule  In  New  Tork,  as  declared  in  Da  Peyster  v.  Clendioine,  8  Paige's 
Bcp.  295,  ie  in  the  case  of  a  specific  beqnest  for  the  legalee  to  give  to  the  personal 
representa.llve  of  tbo  leaiatar  an  inveniorj  of  the  articles  beqneaihad,  staling-  his 
possession  of  them,  and  that  when  his  interest  expires  (hcj  are  to  be  delivered  up. 

Ig)  Feame  oa  Execnlory  Devises,  vol.  ii,  p.  S3,  4th  edit,  by  Powell.  Mortimer  v, 
Hoffat,  4  Hen.  &  Mnnf.  503.    Gardner  v.  Harden,  3  M'Cord's  Ch.  Hep.  3S.     Smith 


'  See,  however,  Miller  «.  Williamion,  6  Md.  319.  Roberta  v  Stoner,  18  Mo.  481,  Nonce 
e.  Coie,  IS  Ala.  136.  Where  the  tenant  for  life  had  been  missing  fourteen  jenis,  Che 
court  vroqlU  ouly  glvo  tbe  inUral  to  thoiB  in  remainder,  reqniring  an  undertaking  from 
tbem  to  account  to  Ibe  tenant  for  life  if  be  should  appear.  In  re  Uileham's  Trust,  21  Eng. 
L.  in  Eq.  UO. 
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-where  there  is  a  general  bequest  of  a  residue  for  life,  with  re- 
mainder over,  the  practice  now  is,  to  have  the  property  sold  and 
converted  into  money  by  the  executor,  and  the  proceeds  safely 
invested,  and  the  interest  thereof  paid  to  the  legatee  for  life,  (a) 


V.  Daniel,  ibid.  143.  Merril  r.  Johnaon,  1  Tergar'B  Teim.  Eep.  71.  1  Hill's  8.  C. 
Ch.  Hep.  44,  74, 137, 157.  HendBreOQ  u.  Vauli,  10  Yerger,  30.  Hudson  v.  Wad»- 
warCli,  8  Conn.  Bep.  34S,  Langworth j  ti.  Chadwick,  13  ibid.  4S.  Homer  c.  Shelton, 
2  Metcalf 'b  Bap.  IM.  In  Oeo^iia,  the  persOD  entided  in  remainder  or  rerersion  of 
peraonal  propertj  maj  haTS  a  writ  of  ne  exeat  in  such  cases.  Prince's  Dig.  1S37, 
p.  469. 

(a)  Howe  ti.  Earl  of  Dartmouth,  1  TMej,  137.  But  in  the  cass  of  a  bequest  of 
^te{fie  chattels  to  A.  for  life,  with  remainder  over,  the  legatee  for  life  it  entided  to  the 
possession  and  enjoyment  of  Ae  ciaUel,  and  not  lo  have  it  soU  by  the  ezecaton,  and 
the  proceeds  invested  for  hia  nae,  nnleas  the  will  directs  it.  He  is  entitled  to  the  in- 
crease and  income  of  it  from  the  testator's  death.  IT,  however,  the  property  bequeathed 
would  be  of  no  use  nnlesa  converted  into  cash,  in  that  case  a  safe  iQTestment  ought  to 
be  made  b;  the  executor,  fbc  the  benefit  of  the  parties  in  interest  respectively.  Evans 
V,  Iglehart,  6  Giil  &  Johnson,  ITl.  De  Peyster  ti.  Clmdiniug,  B  Fail's  Rep.  S9S. 
Bat  in  the  case  of  a  female  slave  bcqaeatbed  to  A.  for  life,  and  then  lo  B.,  her  issue 
bom  daring  the  life  estate  goes  to  the  uitimatn  legatee.  Covington  v.  McEntire,  2 
Irod.  Eq.  3IG.  In  Pennsylvania,  by  act  of  24tb  Febraary,  1834,  security  is  to  be 
given  in  all  casea,  under  the  diiection  of  the  otphatis'  conrt,  where  personal  property 
it  bequeathed  fi>r  lift  only. 
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LECTURE  XXXVI. 

OF  TITLE  TO   PERSONAL  PBOFSaTY  BY  OKIQIHAI.  ACQUISITIOlf. 

Title  to  personal  property  may  accrue  in  three  different 
ways : 

1  By  original  acqaisitioiL 
IL   By  transfer,  by  act  of  the  law. 
III.   By  transfer,  by  act  of  the  parties. 

The  right  of  original  acqouition  may  be  comprehended  under 
the  heads  of  occupancy,  accession,  and  intellectnal  labor. 

L   Of  ofigiruU  acquisition  by  occt^iancy. 

The  means  of  acquiring  personal  property  by  occupancy  are 
very  limited.  Though  priority  of  occupancy  was  the  foundation 
of  the  right  of  property,  in  the  primitive  ages,  and  though  some 
of  the  ancient  institutions  contemplated  the  right  of  oc- 
cupancy as  standing  on  broad  ground,  (a)  *  yet,  in  the  *  356 
progress  of  society,  this  original  right  was  made  to  yield 
to  the  stronger  claims  of  order  and  tranquiUity.  Title  by  occu- 
pancy is  become  almost  extinct,  under  civilized  governmenta, 
and  it  is  permitted  to  exist  only  in  those  few  special  cases  in 
which  it  may  be  consistent  with  the  public  welfare. 

(1.)  Goods  taken  by  capture  in  war  were,  by  the  common 
taw,  adjudged  to  belong  to  the  captor,  {b)  But  now,  by  the 
acknowledged  law  of  nations,  and  the  admiralty  jurisprudence 


(a)  Quod  <itU«  BuSiut  at,  id  natiaeii  ratione  occapanti  eoaaditto:  Inst.  S,  I,  IS. 
Mr.  Selden  has  ahoim  that  among  the  andeiit  HebreivB,  fniita,  flah,  animals,  tuid 
Breiything  found  in  desert  or  Tacant  places,  belonged  to  the  first  occapaat.  De  Jar. 
Hat.  et  Gent,  juxta  disciplinam  Ebneoram,  cited  bj  Faff.  b.  4,  ch.  6,  sec.  b. 

(6)  Finch's  Law,  28,  178.  Bro.  tit.  Fropert;,  pL  18, 36.  Wright,  J.,  in  Morrongh 
D.  Comyiu,  1  Wils.  Bep.  ill. 


.dr,yGoogIe 


444  OF  i'Ersokal  pkoferit.  [fart  v. 

of  the  United  States,  as  haa  been  already  shown,  (a)  goods  taken 
from  eaemies,  in  time  of  war,  vest  primarily  in  tJhe  sovereign ; 
and  they  belong  to  the  individual  captors  only  to  the  extent  and 
tuider  such  regulations  as  positive  I^ws  may  prescribe. 

(3.)  Another  instance  of  acquisition  by  occupancy,  which 
still  exists  under  certain  limitations,  is  that  of  goods  casually 
lost  by  the  owner,  and  unreclaimed,  or  designedly  abandoned 
by  him ;  and  in  both  these  cases  they  belong  to  the  fortunate 
finder,  (b)  But  it  is  requisite  that  the  former  owner  shonid 
have  completely  relinquished  the  chattel,  before  a  perfect  title 
will  accrue  to  the  finder ;  though  he  has,  in  the  mean  time,  a 
special  property  sufficient  to  maintain  trover  against  every  per- 
son but  the  true  owner,  (c) '  He  is  not  even  entitled  to  reward 
from  the  owner  for  finding  a  lost  article,  if  none  had  been  prom- 
ised. He  has  no  lien  on  the  article  found  for  his  trouble  and 
expense,  and  he  is  only  entitled  to  indemnity  against  his  neces- 
sary and  reasonable  expenses  incurred  on  account  of  the  chat- 
tel (d)     The  Boman  law  equally  denied  to  the  finder  of  lost 


(a)  SeSTol.  i.  p.  100. 

(b)  1  Blacks.  Com.  S96.  3  lUd.  402.  In  MassachneetU,  tbe  finder  of  lost  moner 
or  goods  mnsi  give  nodco  ai  preacribod,  and  if  no  owner  appears  wilhin  one  year,  one 
half  go««  10  the  finder,  and  the  other  half  to  the  town.  Act,  1T68,  ch.  55.  Revised 
Staintei,  1SS6,  p.  S9S.  In  Illinois,  ( BeTited  Laws  of  Illinou,  1833,]  the  finder  of  lost 
goods,  iDonej,  or  choees  in  action,  takes  them  if  not  ^>OTe  fifteen  doUan  in  valae,  and 
no  claimant  within  one  year  after  dne  pnbUc  notice.  If  above  that  valus,  thej  are  tc 
be  Bold  in  six  months  for  public  nee.    See  Stat,  of  Bl.  1858,  p.  753.' 

{c)  Armoiy  v.  Delamirie,  Stt.  Hep,  505.  Brandon  v.  HnntsvUle  Bank,  1  Stewart's 
Ala.  Rep.  320. 

(d)  AmoTj  V.  Flynn,  10  Johns.  Bep.  102.  l!in£tead  v.  Back,  2  Wm.  BUckslotie, 
11 17.  Nichohion  v.  Chapman,  2  S.  Blocks.  2M.  Etler  d.  Edwards,  4  Watts's  Penn. 
Bep.  G3.  Itis  considered  in  the  two  last  cotes  to  b«  still  an  nnsettled  point,  whether 
the  finder  of  lost  propeitj  can  recoTer  a  compensation  for  the  labor  and  expense  vol- 
untarily bestowed  apon  lost  property  foood,  la  Iteeder  v.  Anderson,  4  Dana's  Ken. 
Rep.  193,  it  was  held  that  the  finder  was  entitled,  under  an  implied  aisampsil,  for  his 
indemnity  at  least,  against  his  expendilnre  of  time  and  money  in  the  sncceisfal  recov- 
ery of  lost  proper^.    Mr.  Jnstice  Story,  (Bailment,  p.  391,  2d  edit.)  gives  a  strong 


'  See  B  learned  and  interesting  discnsslon  of  this  subject  in  Briddea  v,  Hawkesworth, 
1  Eag.  L.  &  Eq.  Hi.  The  decision  was  In  aceordaace  with  the  doctrine  of  the  text. 
The  place  where  the  lost  article  ii  found  does  not  constitute  ac  exception  to  the  rule  that 
tlie  flndor  is  entitled  ngalnst  all  persons  except  tlie  owner. 

I  In  Wisconsin  there  is  o  provision  similar  to  the  law  of  MaasaohiiaeCts,  releUng  to  prop- 
erty found.    B.  S.  of  Wise.  lB4e,  oh.  U. 
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property  a  reward  for  finding  it ;  and  according  to  the 
fltern  doclTine  of  Ulpian,  (a)  it  was  even  coneidered  *to     *3d7 
be   theft  to  convert  to  one's  own  use,  amvio  lucrandi, 
property  fonnd,  when  tbe  finder  had  no  reason  to  believe  it  bad 
been  abandoned,  (b) 

This  right  of  acquisition  bj  finding  is  confined  to  goods 
found  upon  the  Bar&ce  of  the  earth ;  and  it  does  not  now  ex- 
tend to  goods  fonnd  derelict  at  sea,  though  abandoned  without 
hope  of  recovery,  (c)     Nor  does  this  light  of  acquisitioa  extend 


opinion  in  favor  of  compensation  [or  what  he,  in  admiraltj  law  language,  terms  sal- 
vage) (o  the  "  mere  Goder  of  lose  propertj  on  land,"  beyond  a  full  indemnity  for  their 
IMSonable  and  necessarj  expenses.  I  beg  leave  to  say,  that  it  appears  to  me  that 
■Mh  Gadiogt  have  no  ODalogy  in  principle  to  the  CMee  of  hazardoo*  and  tneritorious 
•ea  or  cout  salvage  nnder  the  admiralty  law,  and  that  tha  role  of  tbe  coramoa  law, 
as  illustrated  by  Chief  Justice  Eyre,  in  Nicholson  u.  Chapman,  as  ID  [hoao  mere  land 
findings,  is  the  better  policy.    Ibid,  f  191,  n. 

(d)  Dig.  47, 3,  44,  fee.  4-10.  The  English  law  requires  that  tha  aniniui  JvraTidi 
mnUbave  existed  when  tbe  .property  was  Gnt  received  or  taken,  to  constitute  larceny. 
Ees  V.  Mnoiilow,  1  Ryan  &  Moody,  C.  C.  16a  Butler's  case,  3  Inat.  107.  Lord 
Coke,  ibid.  S  Eaaf  s  F.  C.  669.  The  People  v.  Anderson,  U  Johns.  Rep.  a94.  It  is 
not  larceny  if  there  be  no  evideoce  to  show  that  ihe  finder  at  Iha  (I'lna  knew  who  the 
owner  was,  though  he  afl^rwarda  concealed  the  fact  of  finding  the  property.  The 
People  0.  Cogdell,  1  Hill's  N.  Y.  Rep.  94.  Bnt  on  the  other  hand,  the  doctrine  of 
TJlpian  is  not  nithoot  approbatioD  in  some  of  the  modem  decisions,  and  it  has  been 
held,  that  if  the  person  who  finds  property  lost  knows  the  owner,  and  notwithstanding 
conceals  and  converts  the  proper^  to  his  ovm  use,  it  is  larceny.  The  Stale  v.  Wes- 
ton, 9  Conn.  Rep.  B27.  Lawrence,  J.,  and  Gtbbs,  J.,  cited  in  9  Russell  on  Crimes, 
103,  (3d  Lond.  edit.  13,  14} ;  and  these  cases  are  directly  sanctioned  in  the  case  of 
People  D.  M'Garren,  IT  Wendell's  Bep.  460. 

(b)  Bnt  the  finder  of  a  obse  in  odion,  as  a  check  or  lottery  ticket,  is  not  entitled 
to  payment  of  the  money  dae  upon  it,  if  the  party  paying  has  notice  that  Ibe  bolder 
came  to  the  possession  of  it  by  finding.  Payment  under  sndi  ctrcamstaQces,  to  the 
holder,  would  be  no  bar  to  an  action  by  the  owner.  McLanghlin  v.  Waile,  S  Wen- 
dell's Bep.  404.  Picking  up  a  pnrse  of  money  in  the  highway  and  appropriating  It, 
i*  not  larceny,  if  it  had  not  any  mark  by  which  tbe  owner  migbC  be  known.  Regina 
D.  Hole,  1  Corr.  &  Eirw.  417.  Bnt  it  seems  from  the  modem  cases,  that  if  a  perwn 
finds  lost  property,  knows  the  owner,  or  there  are  drcumstancea  to  ascertain  the 
owner,  a  conversion  of  it  cmimo  finmidi  ii  larceny.  Merry  v.  Green,  7  Meeson  &  W. 
623.  Regina  v.  Peters,  1  Carr,  ft  Eirwaa,  245.  If  a  chattel  bo  dropped  in  a  field  or 
highway,  or  left  in  a  tt(ige-coach,the  owner  does  not  lose  the  property;  and  if  another 
finds  it  he  is  only  jnttified  in  appnipiiatiag  it  to  his  own  use  where  the  owner  cannot 
be  fi^and,  or  vrben  it  may  be  birly  said  he  had  abandoned  it. 

(c)  The  andent  ntle,  giving  to  the  finder  a  moiety  of  the  proceeds  of  goods  fonnd 
derelict  at  sea,  (if  any  such  rnle  ever  existed,)  has  become  obsolete;  and  derelicts 
are  held  to  be  perqnisitM  or  droiU  of  the  admkalty,  sntiject  to  be  reclaimed  by  the 
owner,  but  without  any  other  claim  on  the  part  of  Ihe  finder  than  to  his  reasonable 
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to  goods  found  hidden  in  the  earth,  and  which  go  under  the 
denominatioQ  of  treasure-trove.  Such  goods,  in  England,  be- 
long to  the  king ;  and  in  New  York,  they  formerly  belonged  t« 
the  public  treasury ;  for  the  statute  of  4  Edw.  I.  was  reenacted 
by  the  act  concerning  coroners,  (a)  which  directed  the  coroner  to 
inquire,  by  jury,  of  treasure  said  to  be  found,  and  who  were  the 
finders,  and  to  bind  the  finders  in  recc^nizance  to  appear  in 
court.  I  presume  that  this  direction  had  never  been  put  in 
practice,  and  that  the  finder  of  property  has  never  been  legally  ' 
questioned  as  to  bis  right,  except  on  behalf  of  the  real  owner ; 
and  the  .whole  provision  has  been  omitted  in  the  New  York 

Revised  Statutes  of  1829.  The  conimon  law  origin- 
*  358     ally,  according  to  '  Lord  Coke,  (b)  left  treasure-trove  to 

tlie  person  who  deposited  it ;  or,  upon  hie  omission  to 
claim  it,  to  the  finder.  The  idea  of  deriving  any  revenue  from 
such  a  source  has  become  wholly  delusive  and  idle.  Such 
treasures,  according  to  Grotius,  (c)  naturally  belong  to  the 
finder ;  but  the  laws  and  jurisprudence  of  the  middle  ages  or- 
dained otherwise.  The  Hebrews  gave  it  to  the  owner  of  the 
ground  wherein  it  was  found ;  and  it  is  now  the  custom  in  Ger- 
many, France,  Spain,  Denmark,  and  England,  to  give  lost  treas- 
ure to  the  prince,  or  his  grantee ;  and  such  a  rule,  says  Grotius, 
may  now  pass  for  the  law  of  nations,  (d)    The  mle  of  the  Em- 


Mlvage  remnnerHtion.  This  u  now  the  general  rule  of  ciTi1iz«d  coantries.  The 
Aquila,  1  Rob.  Adm.  Rep.  37.  The  Kiog  v.  Properly  derelict,  1  Hagg.  Adm.  Bep. 
383,  Feabodj  b.  Proceeds  of  twenCf.eight  Bags  of  Cotton,  Amcr.  Jurist,  No.  3, 
(vol,  ii.)  119,  decided  iu  tbe  district  court  of  MaBsachusetts,  IS39.  A  tosscI  at  sea 
jj  not  deemed  derelict,  unless  she  vaa  absolutely  abandoned  as  hopeless,  and  the  ant- 
aus  reiieiatdi  d>d  not  «xiat.  The  Bmnloua,  1  Sumner,  207.  Meaner  and  others  v. 
SnSbIt  Bonk,  District  Cotirt  of  U.  S,  Ha«s.  November,  1833.  In  Wyman  v.  Hurt- 
bun,  IS  Obio  R.  81,  a  Teasel  was  found  by  special  verdict  Co  have  been  abaadaned  b; 
the  owners  and  derdia  at  Che  bottom  of  the  lake  in  Lake  Erie,  a^r  being  Cor  ten 
moDiba  souk  in  sixty  feet  water;  and  it  was  held  on  those  &ctB  that  the  original 
owner  was  not  entitled  to  his  action  of  trover  against  the  finder  who  recovered  the 
vessoL  The  right  of  proper^  in  goods  abandoned  from  necessity  at  sea  as  dcnlict 
is  not  lost  to  the  owners,  and  the  finder  is  boand  to  consult  the  interest  of  the  owners 
as  well  as  his  own  as  a  salver.    Case  of  The  Amethyst,  district  court  of  Maine,  Da- 

(a)  L.  N.  T,  seas.  M,  ch.  43.  (i)  3  Intt  133. 

(c)  De  Jure  B.  &  P.  b.  a,  ch,  8,  sec.  7. 

(d)  According  to  the  Orand  Constumier  of  the  Dacby  of  Normand]',  ch.  18,  treatwe- 
twt  belonged  to  the  duke.    It  belonged,  says  tbe  text,  a  la  DigniU  au  Due. 
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perot  Hadrian,  as  adopted  by  Jnstinian,  (a)  was  more  equitable, 
for  it  gave  the  property  of  treasnre-trove  to  the  finder,  if  it  was 
found  in  his  own  lands ;  but  if  it  was  fortuitously  found  in  the 
ground  of  another,  the  half  of  the  treasure  went  to  the  proprie- 
tor of  the  soil,  and  the  other  half  to  the  finder ;  and  the  French 
and  Louisianian  codes  have  adopted  the  same  rule,  (b) 

Goods  waived  or  scattered  by  a  thief  in  bis  flight,  belong, 
likewise,  at  common  law,  to  the  king ;  for  there  was  supposed 
to  be  a  default  in  the  party  robbed,  in  not  making  fi'eah  pur- 
Boit  of  the  thief,  and  reclaiming  the  stolen  goods  before  the 
public  officer  seized  them,  (c)  But  this  prerogative  of  the  crown 
was  placed  by  the  common  law  under  so  many  checks,  {d)  and 
it  is  BO  unjust  in  itself,  that  it  may  perhaps  be  considered 
as  never  adopted  here  as  against  the  "real  owner,  and  '359 
never  put  in  practice  as  against  the  finder ;  though,  as 
against  him,  I  apprehend  the  title  of  the  state  would  be  deemed 
paramount.  We  must  also  exclude  from  the  title  by  occupancy 
estrays,  being  cattle  whose  owner  is  unknown ;  for  they  are  dis- 
posed of,  in  New  York,  (e)  and,  I  presume,  generally  in  this 
country,  when  unreclaimed,  by  the  officers  of  the  town  where 
the  estray  is  taken  up,  for  the  use  of  the  poor,  or  other  public 
purposes.  (/)'     All  wrecks  are  likewise  excluded  from  this  right 


(a)  Inst.  2, 1,  39. 

(b)  CodeCiril  No.  716.  CitiI  Codeof  Loaisiana.art.  SSSS-  Bnt  the  French  code 
limits  thia  right  of  the  finder  to  that  porticulBr  case.  The  general  rule  is.  Chat  &11 
property  Tocant  and  without  a  master  belonga  to  the  state.  Code,  Nos.  539,  713,  T14, 
717  ;  and  Tonllier,  ia  Iho  Droit  Civil  Franfais,  torn,  it.  pp.  37-12,  complains  much 
of  the  contradictioDE,  confusion,  and  nncectaintj  of  the  French  isolations  on  this 
snbject  of  goods  witbont  an  owner. 

(c)  Foxley's  case,  5  Co.  109.     Cro.  Eliz.  694. 
id)  Finch's  Law,  31!. 

(t)  N.  T.  Revised  BCatntes,  vol.  i.  pp.  351,  352. 

{/)  In  Indiana,  hy  statnle  of  1830,  the  person  who  finds  and  takes  propertj  adrift, 
or  animals  estrayed,  is  entitled  (o  retain  the  properly,  on  paying  twenty  per  cent,  of 
the  appraised  Tatne,  for  Che  support  of  seminaries.  But  he  is  subject,  nevertheless,  lo 
have  the  property,  or  its  value,  reclaimed  at  any  time  by  the  owner,  on  payment  of 
reasonable  costs  and  chaigos,^    Bat  by  siatuie  of  1B38,  eetray  animals,  not  exceeding 

1  Smith  V.  Ewers,  31  Ala.  3B.   Shnpson  v.  Talbot,  a  Ala.   460.  State  v.  Apel,  M  Texas, 
138.    Hyde  v.  Pryor,  UHL  61. 
1  Under  sncb  a  sCatnte  the  finder  has  a  Sen  for  costa  and  chaiges.    Ford  v.  Ford,  3  Wis. 
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of  acqnisition  by  occnpaney ;  for  if  they  be  unreclaimed  for  a 
year,  they  aie  liable  to  be  sold,  and  the  net  proceeds,  after  de- 
ductions for  salvage,  paid  into  the  public  treasnry.  (a) 

By  the  colony  lawa  of  Massachosetts  and  Connecticnt,  wreeks 
were  preserved  for  the  owner ;  and  if  found  at  sea,  they  are  sap- 
posed  to  belong  now  to  the  United  States,  as  euoceeding,  in  this 
respect,  to  the  prerogative  of  the  English  crown.  (6)  But  if  dis- 
covered on  the  coast,  or  in  the  waters  within  the  jurisdiction  of 
a  state,  they  are,  by  statnt«B  in  the  several  states,  to  be  kept  fat 
the  owner,  if  redeemed  within  a  year,  and  if  not,  they  are  to  be 
sold,  and  the  net  proceeds,  deducting  costs  and  salv^e,  appro- 
priated to  public  uses,  (c)  The  statute  law  of  Massachusetts, 
since  the  Revolution,  pursued  the  policy  of  the  txilony  law,  and 
disposed  of  estraysj  lost  money  and  goods,  if  unreclaimed  for  a 
year,  by  giving  one-half  of  the  proceeds  to  the  finder,  and  the 


flOiDTaliw,  aAer  *  Teiu'a  notic«  and  DnrsdAimed,  vMtin  ibe  taker.  Th«  ume  w  to 
wuer-cnft,  titer  aixty  days'  notice,  and  none  bnt  freehotdon  uid  booseholders  ux 
allowed  to  take  ap.  Beviaed  Statnles  of  lodiaiiK,  1838,  p.  S66.  In  Ohio,  the  estraj 
goes  to  the  finder,  if  no  owner  appears,  and  the  estraj  be  appraUed  at  five  dollaTs  or 
Under ;  bnt  if  it  exceedi  that  aaai,  the  net  proceeds  go  to  the  tretsarer  of  the  town. 
Statute  of  Ohio,  1831.  The  statute  applies  equally  lo  boati,  rafts,  water-eraA,  &C., 
fonnd  adrifl.  In  Michigan,  under  the  territorial  act  of  April  16th,  1B33,  boata  (bund 
adrift  vere  to  be  sold,  nnlees  claimed  within  three  mondiBl  and  the  cUiniaiit,  on  proT- 
ing  proper^,  is  to  pay  what  three  disinterested  freeholders  shall  deem  reaaonable.  In 
Illinois,  the  boat  or  vessel  goes  to  the  taker  if  not  clumed  in  six  months,  if  the  valoe 
does  not  exceed  $30 ;  and  if  it  does,  and  &e  owner  does  not  appear  in  ninety  dayt 
after  dne  public  notice,  the  boat  U  aold  at  aaction,  and  the  net  proceeds  are  appropri- 
ated lo  public  nae.     Bevised  Laws  of  niinais,  1833,  and  of  18S8,  p.  753. 

(a)  N.  T.  Bevised  Statutes,  vol.  i.  pp.  690-C94.  A  wreck  is  aoderttood  to  be  goods 
cast  or  left  upon  land  by  the  sea.  Constable's  case,  5  Co.  106.  Id  England,  wrecks 
of  the  sen  are  generally  manorial  rights,  founded  on  grant  or  prescription,  while  gt>ods_ 
found  afloat  on  the  high  seas  belong  lo  the  crown,  as  "  drdits  of  admiralty." 

(b)  Dane's  Abr.  of  American  Law,  ch.  76,  art.  T,  sec.  12,  SI,  23,  38.  Conneeticut 
Code  of  1702.  Colony  Laws  of  Massachusetts,  1841,  1847,  published  in  the  Code  of 
1675,  It  is  the  general  law  of  conlioeDtol  Europe,  that  wrecks  belong  lo  the  nation, 
1^^^ea  the  owner  does  not  appear.  Heinec  Elem.  Jar.  Ord.  Inst.  sec.  352, 353.  Toid- 
lier  Droit  Civil  Franjais,  torn.  iv.  Nob.  42-48.  In  England,  by  the  ancient  commoD 
law,  all  property  stranded,  or  of  the  description  of  wreck,  belonged  to  the  king  abso- 
lately,  after  a  year  and  a  day ;  aod  during  that  dme  it  was  vested  in  him  for  protec- 
tion, until  the  owner  could  be  found,  and  it  was  placed  in  the  castody  of  the  admiial?- 
Lord  Stowell,  1  Hagg.  Adm.  Rep.  18,  SO. 

(c)  N.  Y.  Rerised  Siamtes,  vol.  i.  p.  690.  Bevised  Statotes-of  Connecticnt,  18S1, 
p.  482.  Massadmsects  Statutes,  1814,  ch.  170.  Revised  Statntos  of  Mass.  1836. 
Elmer's  N.  J.  Digest,  619. 
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other  half  to  the  poor  of  the  town,  (o)  Shipwrecked  goods,  if 
unreclaimed  for  a  year,  are  to  be  sold,  and  the  proceeds  paid 
into  the  pablic  treasury,  (b)  The  statutes  have  been  ex- 
tended in  practice  to  *  all  goods  and  moneys  lost,  hidden,  *360 
waived,  or.  designedly  abandoned,  when  no  owner  ap- 
pears, (c)  This  is,  upon  the  whole,  as  wise  and  equitable  a 
regulation  as  any  that  has  ever  been  made  upon  the  subject 
at  any  period  of  time.  By  an  act  in  New  Hampshire,  in  1791, 
chattels  found,  waifs,  treasure-trove,  and  estiays,  are  given 
wholly  to  the  town,  after  deducting  the  expenses  of  the 
finder ;  (d)  and  the  learned  and  laborious  author  of  the  General 
Abridgment  of  the  American  Law,  not  unreasonably  con- 
cludes, (c)  that  in  those  states  where  there  are  no  statute  regu- 
lations on  the  subject,  estrays,  treasure-trove,  and  waifs  belong 
to  the  finder,  in  the  absence  of  the  owner.  (/) 

IL  Of  the  original  acquisition  by  accession. 

Property  in  goods  and  chattels  may  be  acquired  by  accession  > 
and  under  that  head  is  also  included  the  acquisition  of  property 
proceeding  from  the  admixture  or  confusion  of  goods. 

The  right  of  accession  is  defined  in  the  French  and  Louisian- 
ian  codes  (g-)  to  be  the  right  to  all  which  one's  own  property  pro- 
duces, whether  that  property  be  movable  or  immovable,  and  the 
right  to  that  which  is  united  to  it  by  accession,  either  naturally 
or  artificially.  The  frnits  of  the  earth,  produced  naturally  or  by 
human  industry,  the  increase  of  animals,  and  the  new  species  of 
articles  made  by  one  person  out  of  the  materials  of  another,  are 
all  embraced  by  this  definition.  (A)  I  purpose  only  to  allude  to 
those  general  rules  which  were  formed,  digested,  and  refined  by 
the  sagacity  and  discussions  of  the  Eoman  lawyers,  and  transfened 


(a)  Acta  of  1788, 1887.    RoTisad  Stamtea  of  1836,  part  1,  tit  I*,  ch.  56. 

(b)  Act  of  ITu.    R«vUed  Statatcs  of  MoaBachosetta  of  1836,  ibid.  cli.  57. 

(c)  Dalle's  Abr.  uii  lupra,  lec.  15,  16, 

(d)  tbid.  sec  32. 
it)  Ibid.  sec.  21. 

{/J  In  Etut  New  Jersey,  in  the  infiincj  of  the  colony,  vsifi,  estrajs,  treainre-trore, 
and  wrecks  wen  forfeited  to  the  lords  proprietors  of  the  prorince.  Learning  and 
Spicer'a  Collections,  590. 

(s)  Code  Ciril,  No8.  S46,  547.    Civil  Code  of  Lonisiana,  art.  490,  491. 

(h)  Codes,  ibid. 

88  • 
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from  the  civil  law  into  the  mimicipal  institntioDS  of  the 
'  361    iwindpal  *  nations  of  Enrope.    By  means  of  Bracton  (a) 

they  were  introduced  into  the  conimoD  law  of  Englaitd, 
and,  doabtlesB,  they  now  equally  pervade  the  jtinspnidence  of 
these  United  States.  The  subject  has  leoeived  the  piost  aKq>Ie 
consideration  of  the  French  civilians ;  and  all  the  dietiDCtiotM  of 
which  it  was  ensceptable  are  easily  perceived  and  clearly  ondei- 
stood,  by  means  of  the  pertinency  and  fulness  of  their  illustni' 
tioaa.  (b) 

If  a  person  hires,  !ot  a  limited  period,  a  Qot^  of  sheep  w 
cattle,  of  the  owner,  the  increase  of  the  flodi  during  the  term 
belongs  to  the  nsoiitii^aiy,  who  is  regarded  as  the  temporary 
proprietor.  This  general  principle  of  law  was  admitted  in 
Wood  V.  Ash,  (c)  and  recognized  in  Putnam  v.  Wglep.  (d)  The 
Roman  law  made  a  diatinctlon  in  respect  to  the  o&pring  of 
slaves,  (e)  and  so  does  the  civil  code  of  Louisiana.  (/)  Thou^ 
the  children  were  btffn  during  the  temporary  nse  or  hiring  of  the 
female  slave,  they  belonged  not  to  the  hirer,  but  to  the  permar 
nent  owner  of  the  slave.  Another  rule  is,  that  if  the  materials 
.  of  one  person  are  united  to  the  materials  belonging  to  another, 
by  the  labor  of  the  latter,  who  furnishes  the  [oincipal  materials, 
the  proper^  in  the  joint  produce  is  in  the  latter  by  right  of 
acceasion.  This  rule  of  the  Roman  and  Es^ish  law  was  ao 
knowledged  in  Merritt  v.  Johnson,  (g)  and  it  has  been  applied 
by  Molioy  {A)  to  the  case  of  building  a  vessel.  According  to 
tiie  doctrine  of  the  Pandects,  (i)  if  one  repairs  hia  vessel  wit^ 
another's  materials,  the  property  of  the  vessel  remains  in  him; 

but  if  be  builds  the  vessel  from  the  very  keel  with  the 
*363    materials  of  'another,  the  vessel  belongs  to  the  owner 

of  the  materialH.  The  property  is  supposed  to  follow  the 
keel,  proprietas  totius  navis,  carina  causam  sequilur.  This  title 
exercised  to  a  great  degree  the  talents  and  criticism  of  the  (»vil- 


(o)  De  acqni.  rernm  flom.  b.  2,  ch.  S,  3.  » 

lb)  Pothier,  TnM  dn  Bn^t  an  Propria,  Kos.  150,  193.    TonUier,  Droit  CitO 
FrUfais,  torn.  iii.  Nob.  lOft-150. 

(g)  Owen's  Bep.  139.  (d)  S  Johiu.  Rep.  432. 

{«)  Init.  S,  1.  37.  (/)  Art.  539. 

(f  ]  7  Johaa.  Rep.  473.  (A)  De  Jure  Muitimo,  b.  2,  ch.  1,  aec.  7. 

(i)  Dig.  6,  1,  61. 
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ians.  If  A.  boilds  a  honae  with  hia  own  materials  apon  the 
land  of  B.,  the  land,  said  Pothier,  ia  the  principal  sabject,  and 
the  other  is  bat  accessary ;  for  the  land  can  subsist  without  tbe 
bnilding,  but  the  building  cannot  subsut  without  the  land  on 
which  it  stands ;  and,  theiefore,  the  owner  of  the  land  acquired, 
by  right  of  accession,  the  |»operty  in  the  building.  It  is  the 
same  thing  if  A.  builds  a  house  on  his  own  land  with  the  ma- 
terials of  another ;  &x  the  property  in  the  land  vests  the  prop- 
erty in  the  building  by  right  of  accession,  and  the  owner  of  the 
land  would  only  be  obliged  (if  bound  to  answer  at  aU)  to  answer 
to  the  owner  of  the  materials  for  the  value  of  them,  (a)  The 
same  distinctions  ap[dy  to  trees  oi  vines  planted,  or  seed  sowed 
by  A.  in  the  land  of  B.  When  they  take  root  and  grow,  they 
belong  to  the  owner  of  the  soil,  and  the  other  can  only  claJm, 
apon  equitable  jvinciples,  a  recompense  in  damages  for  the  loss 
of  his  materials.  But  the  Roman  law  held,  that  if  A.  painted  a 
fine  picture  on  the  cloth  or  canvas  of  B.,  in  that  case  the  mie 
would  be  reversed;  for  thou^  the  painting  could  not  subsist 
without  the  canvas,  and  the  canvas  could  subsist  without  the 
painting,  yet,  propter  excellentiam  artis,  the  canvas  was  deemed 
the  accessary,  and  went  as  the  property  of  the  painter  by  right 
of  accession,  for  it  would  be  ridiculous,  say  the  Institntes  of 
Justinian,  (b)  that  a  pictare  of  Apelles,  or  Parrhasius,  should  be 
deemed  a  mere  accessary  to  a  worthless  tablet  The  Roman 
law  was  quite  inconsistent  on  Ibis  subject;  for  if  a  fine  poem 
or  history  was  written  by  A.  on  the  paper  6r  parchment  of  B., 
the  paper  or  parchment  was  deemed  the  principal,  and  drew  to 
the  owner  of  it,  by  right  of  accession,  the  ownership  of  the  poem 
or  history,  however  excellent  the  composition,  and  how- 
ever 'splendid  the  embellisbmenta  of  the  work.  The  *363 
French  law,  according  to  Pothier  and  Toullier,  does  not 


(a)  B7  the  French  civil  code,  the  general  principle  ii,  that  the  ptopert;  of  the  toil 
Gftiriea  with  it  the  pn^rtjof  ill  that  whicli  i*  dicealy  abore  and  nnder  it,  (an.  55S.) 
This  corera  all  erectiom  and  works  made  on  or  within  (he  soil ;  and  if  made  by  ft 
third  person  with  hie  own  materials,  the  owner  has  a  right  to  keep  them  hy  the  li^t 
of  accession  or  reimborsing  to  che  owaer  (he  valae  of  the  materials  and  price  of  wo  A- 
m»iship,  withoDt  any  regard  to  the  valae  which  tho  soil  may  hsTs  act^niKd  thereby. 
Miller  ti.  Michoad,  11  Bob.  Lonit.  235. 

(b) '  De  ler.  dir.  2,  1,  see.  34. 
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follow  this  absurd  decision  of  the  Boman  law ;  foi  it  holds,  that 
the  paper  is  a  thing  of  no  consideration  in  comparison  witii  the 
composition,  and  that  the  anttior  has  a  higher,  and  consequently, 
the  principal  interest  in  the  written  manuBCiipt,  and  the  whole 
shall  belong  to  him  on  paying  B.  for  the  valne  of  his  paper,  (a) 

The  Bnglish  law  will  not  allow  one  man  to  gain  a  title  to  the 
property  of  another  npon  the  principle  of  accession,  if  he  took 
the  other's  property  wilfully  as  a  trespasser.  It  was  a  principle 
settled  as  ^rly  as  the  time  of  the  Year  Books,  that  whatever 
alteration  of  form  any  property  had  undergone,  the  owner  might 
seize  it  in  its  new  shape,  and  be  entitled  to  the  ownership  of  it 
in  its  state  of  improvement,  if  he  conld  prove  the  identity  of  the 
original  materifds ;  as  if  leather  be  made  into  shoes,  or  cloth 
into  a  coat,  or  a  tree  be  squared  into  timber,  (b) '  80,  the  civil 
law,  in  order' to  avoid  giving  encouragement  to  trespassers, 
wonid  not  allow  a  party  to  acquire  a  title  by  accession,  founded 
on  his  own  act,  nnless  he  had  taken  the  materials  in  ignorance 
of  the  true  owner,  and  the  materials  were  incapable  of  being 
restored  to  their  original  fonn.  (c)  The  Supreme  Court  of  New 
York,  in  Betis  ^  Church  v.  Lee,  {d)  admitted  these  principles, 
and  held  that  where  A.  had  entered  upon  the  land  of  B.  and  cut 
down  trees,  and  sawed  and  split  them  into  singles,  and  carried 
them  away,  the  conversion  of  the  timber  into  shingles  did  not 
change  the  right  of  property.  But  if  grain  be  taken  and  made 
into  malt,  or  money  taken  and  made  into  a  cup,  or  timber  taken 
and  made  into  a  bouse,  it  ia  held,  in  the  old  English  law,  that 
the  prop^y  is  so  altered  as  to  change  the  title,  (e)     In  the  civil 


[a]  Vide  Fodiier,  Droit  do  PropritW,  n.  16»-19a,  and  Tonllier,  torn.  iii.  pp.  73-79, 
for  the  distinctioai  on  ihb  subject 

(i)  5  Hen.  VIL  15.  12  Hen.  Tin,  10.  Fiti.  Abr.Bar.  14*.  Bro.  tiL  Property, 
33. 

(c)  The  Civil  Code  of  Loniaiaiu,  arts.  494,  4^5,  luts  explicitly  recognized  llie  atuoe 
principle. 

{d)  5  Johns.  Eep.  348,     8oe,  alio.  Worth  b.  Northam,  4  Iredell,  N.  C.  E.  102. 

(e)  Bro.  tiL  Prc^wrty,  pi.  23. 

'  Bnt  vh«re  a  numnraetonr  hu  Inereued  the  Talne  of  ui  article  in  good  Tiuth,  in  por- 
(unca  of  a  contract  with  the  ovaer,  he  is  eadtled  to  be  allowed  foi  the  Increase  is  an 
action  against  him  (br  damages  tot  conTenion  oT  the  property.    Hyde  v.  Cookson,  31 
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law  there  was  lanch  discassion  and  controTersy  on  the 
questioD,  how  far  a  change  of  the  fonn  'and  character  *364 
of  the  materials  would  change  the  title  to  the  property, 
aiid  traosfei  it  from  the  orig^aal  owner  of  the  materials  to  the 
person  wbo  had  efiected  the  change.  If  A.  should  make  wine 
•nt  of  the  grapes,  or  meal  out  of  the  com  of  B.,  or  make  cloth 
out  of  the  wool  of  B.,  or  a  bench,  or  a  chest,  or  a  ship,  out  of 
the  timber  of  B.,  the  most  satisfactory  decision,  according  to  the 
Institates  of  Justinian,  is,  (a)  that  if  the  spefdes  can  be  reduced 
to  its  former  rude  materials,  the  owner  of  tlie  materials  is  to  he 
deemed  the  owner  of  the  new  species;  but  if  the  species  cannot 
be  so  reduced,  as  neither  wine  nor  flour  can  be  reduced  back  to 
grapes  or  com,  then  the  mann&cturer  is  deemed  to  be  the 
owner,  and  he  is  orily  to  make  satisfaction  to  the  former  pro- 
prietor for  the  materials  whi<^  he  had  so  converted,  (b)  ^ 

With  respect  to  the  case  of  a  eot^usion  of  goods,  where  those 
of  two  persona  are  so  intermixed  that  they  can  no  longer  be  di&- 
tinguished,  each  of  them  has  an  equal  interest  in  the  subject  as 
tenents  in  common,  if  the  intenoixtnre  was  by  consent.  But  if 
it  was  wilfuUy  made  without  mutual  consent,  then  the  civil  law 
gave  the  whole  to  him  viiio  made  the  intermixture,  and  com- 
pelled him  to  make  satisfaction  in  damages  to  the  other  party 
for  what  he  had  lost,  (c)  The  convnon  law  gave  the  entire 
property,  without  any  account,  to  him  whose  property  was  origi- 


(a)  Idbl  2, 1,  ss. 

{b}  The  commentaton  have  been  miuh  divided  in  opinion  concerning  the  solidity 
of  theae  distincUoni  taken  bj  Jostinion.  Vinnin*  and  PolhieT  have  approved  of  the 
rale  esubliehed  in  the  Institntes ;  wbile  Valiu  and  Boeuage  lay  down  the  doctrine, 
that  the  thing  most  be  restored,  if  there  be  dear  evidence  of  its  identity,  even  though 
the  fonn  be  changed^  u  com  into  flonr,  or  skins  into  leaftsr.  Mr.  Bell  has  refetred 
to  the  MTeral  writen  by  whom  this  mbject  ia  disciuscd  ;  and  though  he  condemns 
the  rule  of  Jnetinian  as  too  soblle,  he  giiei  na  no  diatinct  principle  aa  a  aubatitnte.  I 
BcU'e  Com.  STS,  n.  See  the  Civil  Code  of  Looiaiana,  art.  51S  to  S24,  wbich  haa  in- 
coipontted  the  principle  or  most  material  dittiactiooi  in  the  Frencli  law. 

(c)  Inst,  a,  1, 87,  28- 


mateHali 

Fololfo  V.  Page,  S3  Haine,  404.' 


Seapcml,  p.  TBT,  (690,)  note  (1.)  Tha  right  of  property  by  uceHion  may  oocur  whan 
.teriali,  belongiDft  to  aerenl  penona,  are  nniled  by  labor  into  one  article.  Tbe  owner- 
p  of  the  article  ia  In  the  party  ta  whom  the  principal  part  of  Che  materials  belonged. 
lul^  D.  Pastt.  83  Uains.  404. 
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nally  invaded,  and  its  distinct  character  destroyed,  (a) ' 
*  365     If  A.  will  wilfiilly  intermix  his  corn  *  or  bay  with  that 

of  B.,  or  casta  his  gold  into  another's  crucible,  so  that 
it  becomes  impossible  to  distinguish  what  belonged  to  A.  from 
what  belonged  to  B.,  the  whole  belongs  to  B.  (fr)  But  this  rale 
is  carried  no  farther  than  necessity  requires ;  and  if  the  goods 
can  be  easily  distinguished  and  separated,  as  articles  of  fami- 
ture,  for  instance,  then  no  change  of  property  takes  place,  (c) 
So,  if  the  com  or  flour  mixed  together  were  of  equal  value,  then 
the  injured  party  takes  his  given  quantity,  and  not  the  whole," 
This  is  Lord  Eldon's  construction  of  the  cases  in  the  old  law.  (<£} 
But  if  the  articles  were  of  different  value  or  quality,  and  the 
original  value  not  to  be  distinguished,  the  party  injured  takes 
the  whole.  It  is  for  the  party  guilty  of  the  fraud  to  distinguish 
his  own  property  satisfactorily,  or  lose  it.  No  court  of  justice 
is  bomid  to  make  the  discrimination  for  him.  (e) ' 

IIL   Of  original  acquitition  by  intellectual  labor.  ^ 

Another  instance  of  property  acquired  by  one's  own  act  and 
power  is  that  of  literary  property,  consisting  of  maps,  charts, 
writings,  and  books ;  and  of  mechanical  inventions,  consisting 
of  useful  machines  or  discoveries,  produced  by  the  joint  result 
of  intellectual  and  manual  labor.  As  long  as  these  are  kept 
within  the  possession  of  the  author,  he  has  the  same  right  to 


(a)  Popbun'i  Bep.  88,  pi.  3. 

{b)  Papham'i  Bep.  ub.  tap.    Wards  v.  Mjre,  3  Bnlst.  323. 

\c)  Colwill  V.  Beeves,  a  CampbeU'g  N.  P.  Kep.  STS.  Holbrook  v.  B;de,  1  Yer- 
mont  Rep.  286. 

(i')  IS  Tea.  442. 

(e)  Hart  v.  Ten  Eycb,  1  Johm.  Ch.  Bep.  108.  Sir  William  Scott,  in  the  case  of 
The  Odin,  1  Rob.  Adm.  Rep.  34a    Brackenridge  t.  Holland,  a  BlacUbrd'a  Ind.  Bep. 


>  Willard  «.  Rice,  11  Met.  K.  4BS.  See,  abo,  Pratt  v.  Biyant,  30  VeimonC  R.  888.  It  Ii 
■aid,  ID  'this  lait  we,  that  if  the  inteimiiigling  l>  a  oonieqaence  oT  tugUgaux  onlji,  the 
goods  are  not  loet. 

1  BnC  where  a  bailee  hai  oonTerted  goods  of  his  bailor  to  his  oim  use,  the  Utter  ennnot 
clum  nnubrgooda  balongiag  to  the  b^ee,  aoleu  he  can  show  bit  own  to  be  amoog  them. 
Wood  D.  Fates,  34  Penn.  349. 

*  See  HesMltlDe  V.  Stookirell,  80  Maine  B.  38T.  BTyant  g.  Ware,  id.  39G.  DiUinghamv. 
Smith,  id.  STD.    In^ebright  v.  Hammond,  IB  Ohio,  S8T.    Dimning  r.  Steams,  S  BaiB.  tlO. 
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the  esdusive  eDJoymeot  of  them  as  of  any  other  species  of 
personal  property ;  for  they  have  proprietary  marks,  and  are  a 
distliiguishable  property.  But  when  they  are  circulated  abroad, 
and  published  with  the  author's  consent,  they  become  common 
property,  and  snbject  to  the  free  use  of  the  community.  It  has 
been  found  necessary,  however,  for  the  promotion  of  the  useful 
arts,  and  the  encouragement  of  learning,  that  ingenious 
men  should  *be  stimulated  to  the  most  actjve  exertion  *366 
of  the  powers  of  genius,  in  the  production  of  works  uee- 
fiil  to  the  country  and  imtructive  to  mankind,  by  the  hope  of 
profit,  as  welt  as  by  the  love  of  fame  or  a  sense  of  duty.  It  is 
just  that  they  should  enjoy  the  pecuniary  profits  resulting  from 
mental  as  well  as  bodily  labor.  We  have,  accordingly,  in  imi- 
tation of  the  English  and  foreign  jurisprudence,  secured  by  law 
to  authors  and  inventors,  for  a  limited  time,  the  ri^t  to  the 
exclusive  use  and  profit  of  their  productions  and  discoveries. 
The  jurisdiction  of  this  subject  is  vested  in  the  government  of 
the  United  States,  by  that  part  of  the  conatitution  which  de- 
clares (a)  that  congress  shall  have  power  "  to  promote  the 
progress  of  science  and  useful  arts,  by  securing,  for  limited 
times,  to  authors  and  inventors,  the  exclusive  right  to  their 
respective  writings  and  discoveries."  This  power  was  vgry 
properly  confided  to  congress,  for  the  states  could  not  separately 
make  effectual  provision  for  the  case. 

(1.)  As  to  patent  rights  for  inveniions. 

A  patent,  according  to  the  definition  of  Mr.  Phillips,  (b)  is  a 
grant  by  the  state  of  the  exclusive  privilege  of  making,  using, 
and  vending,  and  authorizing  others  to  make,  use,  and  vend,  ail 
invention. 

The  first  act  of  congress  on  this  subject  was  passed  April 
10th,  1790,  and  it  authorized  the  secretary  of  state,  the  secretary 
of  war,  and  the  attorney-general,  or  any  two  of  them,  to  giant 
patents  for  such  new  inventions  and  discoveries  as  they  should 
deem  sufficiently  useful  and   important.     That  act  extended 

(a)  Art.  1,  sec.  8. 

(i)  The  LniT  of  Pat«nla  for  lurendoDs,  p.  2.  In  IMT  wu  pnbliibed,  at  London, 
HiDdmarch't  "  TrestiM  on  the  Law  lelaUng  to  Potent  Priviteges  for  the  sole  nsa  of 
foventioiu.'' 
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equally  to  aliens,  and  the  board  ezenssed  the  power  of  refusing 
patents  for  want  of  novelty  or  aillity.  This  act  was  repealed, 
aod  a  new  act  passed  on  the  21at  February,  1793.  It  confined 
patents  to  the  citizens  of  the  United  States,  and  tbey  were  to 
be  granted  by  the  secretary  of  state,  subject  to  the  revision  of 
the  attorney- generaL  The  act  gave  no  power  to  the  secretaiy 
of  state  to  refuse  a  patent  for  want  of  novelty  oi  usefulness, 
and  the  granting  o^  the  patent  became  a  mere  ministerial  duty. 
The  privilege  of  suing  oat  a  patent  was,  by  the  act  of  17Ut 
April,  1800,  extended  to  aliens,  of  two  years'  residence  in  the 
United  States.  The  act  of  July  IStfa,  1833,  only  required  the 
alien  to  be  a  resident  at  the  time  of  the  application,  and  to 
have  declared  bis  intention,  according  to  law,  to  become  a 
citizen. 

But  as  every  person  was  entitled  to  take  oat  a  patent,  on 
complying  with  the  prescribed  terms,  without  any  material  in- 
jnry,  at  least  at  the  patent  office,  respecting  the  usefulness  and 
importance  of  the  invention  or  impiovemeat,  a  great  many 
worthless  and  fraudulent  patents  were  issued,  and  the  value  of 
the  privilege  was  degraded,  and  in  a  great  degree  destjoyed.  (o) 
It  became  necessary  to  give  a  new  oi^anizatioa  to  the  patent 
o^»,  and  to  elevate  its  character,  and  confer  upon  it  more  effi- 
'  cient  power.  This  was  done  by  the  act  of  congress  of  July  4th, 
1836,  ch.  357,  which  repealed  all  former  laws  on  the  subject, 
and  reenacted  the  patent  system  with  essential  improvements. 

A  patent  office  is  now  attached  to  the  depaibnent  of  state, 
and  a  commissioner  of  patents  appointed.  Apjdications  for 
patents  are  to  be  made  in  writing  to  the  commisaioDer,  by  any 
person  having  discovered  or  invented  any  new  and  osefiil  art, 
machine,  manufacture,  {b)  or  compositioa  of  matter,  or  any  new 


{a)  It  was  Btaled,  in  an  able  report  made  bj  a  comnuttee  of  the  HDate  of  the 
C  B.,  on  Uie  38th  April,  1036,  (and  who  introdnced  a  new  bill  on  the  Bahject,)  that 
the  whole  number  of  patents  iHued  U  tbe  patent  office,  ander  the  laws  of  the  United 
States,  up  to  March  Slst,  1836,  amonnted  to  9,731,  being  more  than  doable  the  nnm- 
ber  iuaed  either  in  England  or  France  dnring  that  period. 

[b]  The  Et^glish  Btatate  of  Jamei  L  ma  confined  to  die  word  marni/neture,  and 
that,  MJd  Lord  Ch.  J  Abbott,  in  the  case  of  the  King  v.  Wheeler,  (2  B.  &  Aid.  349.) 
hia  been  generallj  ondentood  to  denote,  either  a  thing  made  which  is  oeelitl  for  its 
own  lake,  and  vendible  ai  snch,  as  a  medicine,  a  store,  a  telescope ;  or  to  mean  an 
engine  or  instniment,  or  some  part  thereof  to  be  employed  tither  In  ih«  nakbg  of 
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and  aseful  improvement  on  any  art,  machine,  mann&cture,  or 
composition  of  matter,  not  known  or  used  by  others  before  his 
discovery  Or  invention  thereof,  and  not  at  the  time  of  his  appli- 
cation for  a  patent  in  public  nse  or  on  sale,  with  his  consent  or 
allowance,  as  the  inventor  or  discoverer,  (a)  The  applicant 
most  deliver  a  written  description  of  his  invention  or  discovery, 
and  of  the  manoer  and  process  of  making,  conetmcting,  using, 
and  qpmpounding  the  same,  in  full,  clear,  and  exact  terms, 
avoiding  unnecessary  prolixity,  so  as  to  enable  any  person 
■akilled  in  the  art  or  science  to  w^hich  it  appertains,  or  is  most 
nearly  connected,  to  make,  construct,  compound,  and  use  the 
same ;  and  he  must,  in  the  case  of  a  machine,  fully  explain  the 
principle  and  the  application  of  it,  by  which  it  may  be  distin- 
guished from  other  inventions;  and  he  must  particularly  specify 
the  part,  improvement,  or  combinatioa,  which  he  claims  as 
his   own   invention   or  discovery.  (6)      He    mast    accompany 


Bome  previouslv  known  article,  or  in  some  other  nsefal  pnrpoae,  w  a  gtockiDg-frame, 
or  a  BteaiD-enginB  for  raising  waters  from  mines.  Tbe  Frenoh  law  extends  to  everj 
inTentioD  or  diacoTery,  and  in  any  kind  of  indnstry;  and  yet  the  practical  consinic- 
(ion  of  the  EnglUb,  Frencb,  and  American  law,  in  regard  to  the  kinds  of  inventiont' 
that  are  patentable,  is  anbatantially  the  same. 

(o)  By  the  English  kw,  if  the  invention  bad  been  already  made  public  in  England 
by  a  description  contained  in  a  work,  whether  written  or  printed,  which  hud  been  pub- 
licly circulated,  the  patentee  ia  Dot  the  first  and  true  Inventor,  whether  he  boi-rowed 
hia  invention  from  sach  publicaljon  or  not.  The  question  will  be,  vhclber,  upon  tha 
irhole  evidence,  there  has  been  such  a  pablication  as  to  make  the  dcacription  a  part 
of  the  public  atock  of  information.  Jf  a  single  copy  of  a  work  had  been  kept  in  a 
depositor;  in  a  state  of  obscnrity,  the  inftrenco  would  be  different  Stead  u.  Wil- 
liemit,  7  Mnnn.  &  Granger,  S18.  S-  C.  S  Scott  N.  C.  661.  HoosehiU  Co.  v.  Ndlsoo, 
1  Wels.  718.  The  public  use  of  an  invention,  so  as  to  prevent  it  from  being  new, 
means  s  nsc  I'n  puUi'c,  so  as  to  come  to  the  knowledge  of  others  than  the  inventor. 
Carpenter  ti.  Smith,  9  Heeson  ft  Welsby,  300,  and  in  making  a  machine  for  a  patent, 
if  a  workman  hints  improvemenls  which  are  adopted,  it  will  not  destroy  tlie  patent 
in  the  hands  of  the  employer.    Allen  v.  Rswson,  1  Comm.  Bench  R.  951. 

(b)  Tim  prindpU  of  a  machine,  in  reference  to  the  patent  law,  means  the  nodus 
operandi,  or  that  which  applies,  modifies,  or  combines  mechanical  poirars  to  produce 
a  certain  resalt,  and  so  far  a  principle,  if  new  in  its  application  to  a  useful  parpose, 
may  be  patentable.'  Story,  J.,  in  Barrett  v.  Hall,  1  Mason,  470.  Woodcock  v.  Pai^ 
ker,  L  Gallison,  43S.  Whiltemore  v.  Cutter,  ib.  47S.  Earia  v.  Sawyer,  4  Mason,  1. 
Lowell  f.  Lewis,  1  Mason,  I8T.  Bnller,  J.,  and  Eyre,  Ch.  i.,  in  Bonlton  v.  Bnll, 
%  H.  Blacks.  486,  495.  Smith  v.  Fearce,  3  McLean's  Rep.  17S.  A  new  eonpoiitan 
of  known  materials,  or  a  new  cooMnatioti  of  eu«tin|f  machinery  producing  a  new  and 

I  Butte 
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*367  'the  same  with  drawings  and  written  references,  where 
the  nature  of  the  caae  admits  of  drawings  or  specimens 
of  ingredients,  and  of  the  composition  of  matter  sufficient  in 
quantity  for  the  purpose  of  experiment,  where  the  invention  or 
discovery  is  of  a  composition  of  matter.  He  mast  likewise 
furnish  a  model  of  his  invention,  in  cases  which  admit  of  repre- 
sentation by  model.  The  applicant  also  must  make  oath  or 
affirmation  that  he  believes  he  is  the  original  and  first  iqventoi 
or  discoverer  of  the  art,  machine,  composition,  or  improvement 
for  which  he  solicits  a  patent,  and  that  he  does  not  know  or 
believe  that  the  same  was  ever  before  known  or  nsed,  and  be 
must  further  state  of  what  country  he  is  a  citizen. 

On  filing  the  application,  description,  and  specification,  the 
commisBioner  of  patents  is  to  examine  the  alleged  new  inven- 
tion or  discovery,  and  if  it  appears  to  him  that  the  applicant 
was  not  the  original  and  first  inventor  or  discoveror  thereof;  or 
ih&t  any  part  of  what  he  claims  as  such,  bad  before  been  in- 
vented ot  discovered,  or  patented,  or  described  in  any  printed 
publication  in  this  or  any  foreign  country ;  or  Hiat  the  descrip- 
tion is  defective  and  insufficient,  he  is  to  notify  the  same  to  the 
applicant,  so  as  to  enable  him  to  remove  the  objections,  if  he  be 
able.  But  if  the  same  does  not  so  appear  to  the  secretary,  and 
it  had  not  been  previously  in  public  use,  or  on  sale  with  the 
apphcant's  consent,  and  he  shall  deem  the  same  to  be  suffi- 
cientiy  useful  and  important,  he  is  then  to  issue  a  patent  in  the 
name  of  the  United  States  to  the  applicant,  his  heirs,  execntois, 
administrators,  or  assigns,  for  the  exclusive  right  of  making, 
using,  and  vending  the  same  for  a  term  not  exceeding  fourteen 
yeard.  The  patent  may,  in  special  cases,  and  in  the  discretion 
of  the  board  of  commissioners,  be  renewed  and  extended  to  the 
farther  term  of  seven  years.  If  the  application  be  rejected,  and 
the  applicant  persists  in  his  claim,  be  is  to  make  bis  oath  or 
affirmation  anew ;  and  if  the  specification  and  claim  be  not  so 
modified  as  to  remove  the  objection,  the  applicant  may  appeal 
to  a  board  of  three  examiners,  to  be  appointed  by  the  secretary 

oMfnl  uMiilt,  roaj  be  puUDtable.  Bovill  v.  Moore,  Dav.  Pat.  C»«ee,  361.  Storj,  J., 
in  Moodj  o.  Fiake,  2  Mason,  112.  Lord  EWon,  io  Hill  n.  Thompson,  3  McriTHle, 
629,  630.  Thompson,  J.,  in  Reynoldi  v.  Sheldon,  C.  C.  U.  S.  for  Connecticut,  Sep- 
tember, 1B3S. 
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of  state,  and  the  commiBstoaer  of  patents  is  to  be  governed  by 
their  decision.' 

If  the  applicant  be  a  citizen,  or  an  alien  of  one  year's  resi- , 
dence,  he  is  to  pay  to  the  treasury  of  the  United  States  (30; 
and  if  a  British  subject,  f  500 ;  and  all  other  applicants,  (300. 
The  original  and  tme  inventor  is  not  to  be  deprived  of  the  right 
to  a  patent  for  hie  invention,  by  reason  of  his  having  previously 
taken  out  letters-patent  therefor  in  a  foreign  coantry,  and  the 
same  having  been  published  at  any  time  within  six  months 
next  preceding  the  filing  of  his  specification  and  drawing,  (a) 
The  executors  .and  administrators  of  persons  dying  before  a 
patent  is  taken  out,  may  apply  and  take  it  out  in  trust  for  ihe 
heirs  or  devisees,  on  due  comptiance  with  tiie  terms  of  the 
statute.  Patents  are  assignable,  and  may  be  granted  in  whole 
or  in  part  by  writing,  to  be  recorded  in  the  patentKiffice.^  If 
invalid  by  reason  of  defective  specificatlonB,  or  by  claiming  too 
much,  the  patent  may  be  surrendered,  and  a  new  patent  taken 
out  for  the  unexpired  period,  provided  the  error  did  not  arise 
from  any  fivudulent  intention.'     If  the  patentee  be  an  alien,  he 


(a)  B7  act  of  coDgrau  of  March  3d,  1839,  ch.  8S,  Mc.  6,  this  rastiictioD  waa  re- 
moved, and  it  was  declared  that  no  perton  is  to  be  debarred  from  receiving  a  patent 
for  taij  iarention  or  discover;,  b;  reason  that  the  same  was  patented  in  a  foreign 
country  more  than  six  months  before,  if  the  same  has  not  been  introduced  into  public 
and  comiDon  use  in  the  United  States  prior  to  the  application.  Bj  the  act  of  con- 
gress of  Angust  S9th,  I84S,  ch.  2S3,  anj  citizen  or  alien,  of  one  jear's  residence  ia 
the  United  States,  and  who  baa  taken  the  oath  of  his  intention  to  become  a  citizen, 
and  having  invented  or  prodnced  anj  ne^  and  original  design  for  «,  manafacttire,  Ac., 
ma;  appi;  for  a  patent,  and,  If  granted,  the  duration  of  the  patent  i*  to  b^  for  seven 


'  An  appeal  now  lies  also  to  the  chief  jnstice,  or  any  of  the  aMoeiato  justices  of  tike 
United  States  DisMotCoortfOT  the  District  of  Calnmbia.  Stat  1830,  c.  88.  IBta,  c.  107. 
'  >  The  recording  of  the  isaignmeat  la  not  a  constltueut  part  or  the  transfer  of  the  title, 
and  Is  required  only  to  give  notice.  Peck  v.  Bacon,  18  Couu,  R.  87T.  Case  v.  Keddeld, 
4  HcL.  BS6.  Ad  assignment  recorded  in  patent-office,  conveying  all  inchoate  rights,  vests 
the  propertf  Id  the  uaiguee,  thou^  a  patent  is  afterwards  iuued  to  sHiguor.  Gayler  e. 
WiWer,  10  How.  U.  S.  477.  Cluro  r.  Brewer,  a  Cnrtin,  C.  C.  506.  Bathbone  i.  Orr,  B 
HcLlSl.  Gay  I.  Cornell,  1  Blatch.  SOe.  Wbere  oneoftwo  usigneea  of  a  patent  dies,  an 
action  for  Infrlugement,  in  his  liretime,  descends  to  the  snrvivor,  who  may  recover  whole 
damages.     Smith  v.  I^ndon  R.  Co.  10  Kng.  L.  &  Eq.  94. 

'  Bat  wbere  a  part  of  a  machine  is  not  covered  by  the  origino]  patent,  it  cannot  be  in- 
dnded  in  a  reissue  on  a  snrrendcF  after  the  machine  has  come  into  use,  because  ao  much 
of  the  machine  aa  was  not  patented  was  abandoned  to  the  public.  Batten  v.  Taggert, 
t  Waliaoe,  Jr.  101. 
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forfeiia  his  exclusive  right,  if  he  foila  for  eighteen  months  from 
the  date  of  the  patent,  to  continue  on  eaJe  to  the  public,  on 
•reasonable  tenns,  the  inventioa  or  discovery  covered  by  the 
patent.  The  patentee  does  not  lose  his  patent  if  it  satisfacto- 
rily appears  to  the  court,' that  at  the  time  of  his  application  he 
believed  himself  to  be  the  first  inventor  ot  discoverer  of  the  thing 
patented,  though  the  invention  or  discovery,  or  any  part  thereof, 
had  been  before  known  or  used  in  a  foreign  conatry ;  provided 
it  does  not  appear  that  the  same,  or  any  substantial  part  thereof 
had  before  been  patented  or  described  in  any  printed  publica- 
tion, (a)  ^ 

These  are  the  principal  existing  statute  provisions  on  the 
subject,  and  though  the  act  of  congress  of  1836,  has  made  con- 
siderable alterations  in  the  preexisting  laws,  respecting  the 
organization  of  the  patent  office,  and  the  limitations  on  the 
granting  of  patents,  yet  the  essential  and  established  doctrines 
concerning  patents,  heretofore  declared  in  the  decisions  of  the 
courts  remain  unaffected.  The  act  of  1793  declared,  that 
simply  changing  the  form  or  the  proportions  of  any  machine 
or  composition  of  matter  in  any  degree  was  not  a  discovery. 
And  also,  that  the  person  who  had  discovered  an  improvement 
in  the  principle  of  any  machine,  or  in  the  process  of  any  com- 
position of  matter,  might  obtain  a  patent  for  such  improve- 
ment, but  that  he  could  not  thereby  malte,  use,  or  vend  the 
original  discovery,  nor  could  the  first  inventor  use  the  improv'e- 
ment.  These  declaratory  provisions  are  omitted  in  the  law  of 
1836,  and  I  presume  the  construction  was  considered  to  be 
necessarily  the  same  without  the  provision,  {b) 


yean,  uid  the  ke  in  auch  caaes  sh^l  be  redaced  one  half  of  the  (ani  heretofore  m- 
quired.  A  ptnalty  of  not  leas  than  SlOO  given  for  each  infringemeiit  of  the  patent 
right 

(a)  Act  of  congress,  Jnlj  i,  183S,  ch.  397. 

(6)  The  act  of  coBgre«s  of  July  4,  1836,  anthoriicd  the  extennon  of  a  patent  for 
aeren  jeara,  on  the  application  of  the  executor  or  adminiatraEor  of  the  deceas«d 
patentee ;  and  sach  extension,  aecording  to  the  decision  in  the  cale  of  Wilion  v. 
BoDSseaa,  A  How.  D.  S.  646,  enniea  to  the  benefit  of  the  admin latrator,  &c.,  as  such, 
and  is  gpod,  thoagh  the  ori^nal  patetite«  had  in  his  lifetime  disposed  of  all  his  ioter- 
Mt  in  the  patent,  inasmuch  as  sach  sales  do  not  carry  any  thing  beyond  the  term  of 

1  O'BeiUy  r.  Moras,  16  How.  U.  S.  98. 
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In  an  age  diatingnisbed  for  an  active  and  ardent  spirit  of 
improvement  in  the  arts  of  agricultare  and  manufac- 
tures, and  in  the  machinery  of  every  kind  applied  *to     '368 
their   use,  the  doctrine  of  patent  rights   has   attracted 
much  diecuBsion,  and  become  a  subject  of  deep  interest,  both 
here  and  in  Europe,  (a) 


tbfl  ori^onl  patent  Bat  it  is  heliI,tbftC  th«  ai 
Ihe  (line  a/  Uit  renaitil,  have  still  a  right  to  nse  it  daring  Che  new  l«rm,  though  not  to 
sell  it.'  This  subject  is  full  of  difficnlty,  and  the  confidence  in  the  decision  is  niDch 
impBiKd  by  the  conflicting  discussions  and  dcdsioBi  on  the  bench,  some  of  the 
jndgM  coateading  that  untess  the  assignment  gave  to  the  assigDBe  the  right  in  the 
extended  or  renewed  patent,  his  interest  would  expire  with  llie  limiEatiun  of  the 
original  patent  It  is  held,  in  Woodworth  o.  Shermsji,  3  Story's  Jtep.  171,  that  the 
assignee  or  grantee  under  the  original  patent  does  not  acquire  any  right  under  the 
axtaided  patent,  unless  sudi  a  right  be  esprMsly  conveyed  to  him  by  the  patentee." 
But  (he  extension  of  a  patent  may  he  granted  to  an  administrator.  Washburn  v. 
Gould,  ih.  ISS.  An  aasignee  of  a  patent  right  takes  only  such  rights  as  the  iarentor 
had,  and  if  the  inrenlor  be  an  alien,  and  not  within  the  specified  qualifications  re- 
quired of  an  alien,  his  assignee  takes  no  title.*  Tatham  u.  LoTJng,  C.  C.  Hassa- 
dinsetta  District,  Hay  Term,  1849. 

(a)  Patents  are  no  doabt  procured  in  many  cases  for  TriTolous  and  useless  altera- 
tions In  articles,  implements,  and  machines  in  common  use,  under  the  name  of  ioi- 
provemenls;  and  the  abuses  arising  from  the  facility  in  suing  out  patents  and  pro- 
Toking  litigation,  were  painted  in  glowing  colors  by  tiie  district  jndge  at  New  Torit, 
ilk  Thompson  v.  Haight,  (U.  8.  Law  Jonmal,  vol.  i.  p.  5G3,)  and  yet  the  collection  of 
models  and  machines  in  the  patent-office  relating  to  every  possible  subject,  constitutes 
a  singularly  curions  museum  of  tiie  arts,  and  one  strongly  illustrative  of  the  inventive 
and  cnlerpriung  genius  of  our  countrymen.  The  act  of  congress  of  July  4th,  1836, 
ch.  35T,  sec.  30,  gave  authority  and  facility  to  the  classification  and  arrangement  in 
rooms  and  galleries,  for  a  beneficial  and  fovorable  display  of  the  unpatented  models 
and  specimeDS  of  compositions,  and  of  fabrics  and  other  manufactures  and  works  of 
art,  and  machines  and  implements  relating  to  agricultare  deposited  in  the  office. 

On  the  morning  of  ibe  15th  of  December,  1B36,  the  building  at  the  city  of  Wash- 
ington, containing  the  general  post-office,  the  city  post-cfflce,  and  the  pal«nt.office, 

'  The  Hssi^ee  has  a  right  to  make  bona  Jide  and  reasonable  repairs  upon  hia  mHChine, 
according  to  tho  naual  and  established  course  of  business,  or  lo  supply  a  partloalar  or 
efibctivB  part ;  but  he  has  do  right  to  rtconilrael  it,  or  to  build  a  BubstsntiaJly  new  machine 
on  the  old  frame,  Wilson  v.  Simpson,  B  How.  U.  S.  109.  Sea,  also,  Woodworth  v.  Curtis, 
3  Wood.  &  U.  R^.  BU.  A  special  act,  extending  a  patent,  is  conaiderad  as  engrafted  on 
the  general  law.  A  party,  pnrohtsing  a  right  under  the  general  law,  is  entitled  to  use  it 
during  the  extension  authorized  by  Ibe  special  act.  Rloomer  c.  McQuewan,  1*  How.  V. 
8.538. 

<  Brooks  c.  Blcknell,  i  HcL.,  64.  Phelps  a.  Comstock,  id.  3GS.  Case  v.  Redfleld,  id. 
ESS. 
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The  circuit  courts  of  the  United  States,  have  original  jnris- 
dlction  over  the  qaestion  of  damages  for  the  infringement  of 
patent  rights,  and  exclusive  authority  to  declare  a  patent 
void,  (a) '  It  has  been  adjudged  in  the  federal  courts  that 
the  first  inventor  who  has  reduced  his  invention  first  to  prac- 
tice, and  put  it  to  some  real  and  beneficial  use,  however  limited 
in  extent,  is  entitled  to  a  priority  of  the  patent  right ;  and  a 
subsequent  inventor  cannot  sustain  his  claim,  although  he  be 
an  original  inventor,  and  has  obtained  the  first  patent.  The 
law,  in  such  case,  cannot  give  the  whole  patent  right  to  each 


wtB  destrojed  bj  fire,  and  all  the  machinei  and  otber  materials  and  nuuter  in  the 

patent-offlce  were  coaamned.  The  loss  of  tbe  pateotofflce  and  all  its  contents  was  a 
national  calamity ;  and  to  repair  it  as  far  as  pouible,  tlie  act  of  3d  Mardi,  1S3T, 
,cfa.  *i,  provided  for  the  recording  anew  of  patenti  and  iMigiunenia  of  p«tenti  m- 
corded  prior  to  the  ISih  December,  1836,  and  for  issuing  new  pUMita  for  tbofe 
destroyed.  '  Duplicates  of  Che  most  interesting  models  destroyed  were  to  be  procured 
by  the  officers  of  the  patent-offlce,  at  an  expense  not  exceeding  (100,000. 

(a)  Act  of  Congress  of  July  4th,  1886.  See  the  former  acts  of  Congress  of  31sC 
February,  1T93,  ch.  11,  sees.  6,  10,  ITUi  April,  1800,  ch.  25,  sec  3,  ISth  February, 
1819,  ch.  19.  Parsons  c.  Barnard,  7  Johns.  Rep.  144.  Supra,  toI.  i.  p.  303.  But 
in  Barrall  v.  Jewett,  a  Paige's  Rep,  134,  the  coart  of  chanoeiy  in  New  York  so*- 
taincd  juriBdiccioa  in  ihe  case  of  a  patent,  by  investigating  tbe  merits  of  a  patolt 
claim,  and  by  ordering  a  contract  in  relation  to  the  sale  of  a  patentrlg^t  to  ba  itt- 
scinded,  as  being  founded  in  mistalie.  It  was  considered  in  the  last  esse,  that  l^e 
jurisdiction  of  the  circuit  courts  of  the  United  Stales,  in  tcspect  to  patents,  aader 
the  act  of  congress,  15th  Pabroary,  IBIS,  was  not  exclnsiye,  eicapl  to  the  extent 
mentioned  in  the  text.  But  since  tbe  act  of  congress  of  July,  lS3fl,  it  has  been  held 
in  the  New  York  court  of  cbancery  that  the  conns  of  tbe  United  States  hare  ex- 
closire  cognizance  of  snits  in  equity,  relative  to  interfering  patents,  in  cases  where 
the  coart  may  declare  a  patent  Toid  in  whole  or  in  pert.'  Gibson  t>.  Woodworth, 
S  Paige,  132,  But  where  the  validity  of  patent  rights  comes  in  coUaUrally,  they  are 
necessarily  the  subject  of  inquiry  in  the  Hate  coaits,  lUch  v.  Atwater,  JB  Conn.  B. 
409.  By  the  revised  patent  act  of  1836,  the  former  statute  proriiions  are  essentially 
superseded. 


t  A  bill  in  equity,  to  enforce  a  spsciflo  performanee  of  a  contract  to  cjorey  a  patent,  it 
seems  is  not  "  a  OHe  ariung  under  the  laws  of  the  United  State*."  NesmiCh  «.  Calvert, 
1  Wood.  Sc  M.  Bep.  84, 

The  right  of  patent  will  be  enforced  against  foreigners  ooming  to  England  with  machi- 
nery constructed  in  their  own  country,  if  the  machinery  be  within  the  English  patent 
Caldwell  E.  Van  Vlissengen,  8  En^  L.  &  £q.  Gl.  Bat  the  United  State*  Patent  Lav  has 
received  a  diSeruitconsfrncUon.  Browne.  Dncheine,  3  Curt.  C,  C,  STl,  S,  CIS  How.  U.  3. 
IBS,  and  since  tbe  case  of  Caldwell  *.  Van  Vlitsengen,  the  English  Lav  on  this  subject  has 
been  ebangml  by  Stat.  IE  k  Ifl  Vict  c.  BS,  sec.  26,    4  ChiUy'a  Statutes,  SIT. 

1  So,  also,  in  Dudley  <;  Maybew,  B  ComsL  B.  B.  The  content  of  tbe  parties  cannot  give 
the  court  jurisdiction. 
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inventor,  even  if  each  be  equally  entitled  to  the  merit  of  being 
an  original  and  independent  inventor ;  and  it  therefore  adopts 
the  maxim,  qui  prior  est  in  tempore,  potior  est  in  jure.  If  the 
patentee  be  not  the  £rat  or  original  inventor,  in  reference  to  all 
the  world,  he  is  not  entitled  to  a  patent,  even  though  he  had  no 
knowledge  of  the  previoaa  uae  or  previous  description  of 
the  'invention,  in  any  printed  publication,  for  the  law  '369 
presumes  he  may  have  known  it,  (a)  If  the  first  inventor 
has  suffered  his  invention  to  go  into  public  use,  or  to  be  publicly 
sold  for  use,  before  taking  out  a  pateqt,  the  better  opinion  and 
the  weight  of  authority  is,  that  he  cannot  afterwards  resume  the 
invention,  and  hold  the  patent.  This  voluntary  act  or  acqui* 
esceace  in  the  public  sale  or  use,  is  an  abandonment  of  bis  right, 
for  it  creates  a  disabiU^  to  comply  with  the  terms  and  con- 
ditions of  the  patent  law.  It  would  be  unreasonable  and  inju- 
rious f<w  a  person  to  be  permitted  to  He  by,  and  suffer  his  inven- 
tion or  improvement  to  go  into  use,  and  expensive  undertakings 
to  be  assumed,  and  machinery  constructed  for  the  application  of 
that  invention,  and  then  sue  out  a  patent  and  arrest  all  such 
proceedings.  The  just  inference  fix)m  such  delay  is,  that  he 
has  made  an  abandonment  or  surrender  of  hia  discovery  to  the 
public;'  and  a  similar  construction  has  been  put  upon  the 
EngUsh  statute  of  monopolies  of  21  James  I.  c  3.  (b)     The 


(a)  Woodcock  V.  Barker,  1  Gall.  B«p.  438.    Bedford  o.  Hoot,  1  MttMo'a  Bep. 

302.    ETani  d.  Baton,  3  Wh«alon,  454.    1  Pelirs's  Cir.  Bep.  322,  S.  C.    Bealgen 

V.  KonowTs,  I  Wash.  Cir.  Bep.  16S.     Dawson  n.  Follen,  S  ibid.  311.     Shan  v. 

»  Cooper,  7  P«ten's  U.  S.  Bep.  393.     Whitnej'  v.  Emmett,  Baldwia's  C.  C.  U.  S. 

Bep.  303. 

(ft)  Whittemore  v.  Cutter,  I  Gall.  Bep.  4TB.  Thompson  b.  Haight,  U.  S.  Law 
Joamal,  vol.  i,  p.  S63.  Morris  v.  Hnntington,  1  Paine's  Bep.  348.  Meilua  u.  Silsbee, 
4  Mason'B  Rep.  108.  Pennock  gnd  Sellers  b.  Dialogno,  2  Pelera's  Snp.  C.  Bep.  1. 
Oraj  B.  Jamea,  I  Peten's  Cir.  Hep.  394.  Wjcth  r.  Stone,  1  Storj's  Rep.  273. 
Rundell  v.  Murray,  3  Jacob's  Rep.  311,  316.  Sannder*  u.  Smith,  3  Mjlne  &  Craig, 
711,  T35.  Wood  V.  Zimmcr,  1  Holt's  S-  F.  Rep.  98.  If  the  lint  inventor  keeps  his 
inientioa  a  secret,  or  does  not  put  it  in  pinctice  until  ano^er  person  makes  die  same 
uiventioD  and  obtuns  a  patent  for  it,  the  patent  is  valid  and  will  prerail.    Dollood's 


■  ft  re  Adamion'a  Patent,  Sj  En^.  L.  &  Eg.  S3T.  Bat  a  ipeclal  psrmiailoa  to  an  indi- 
vidnal  to  u>e  the  iuvantloo  is  not  an  abandooment  HeEa;  a.  Ban,  fl  Ban-'i  B.  14T.  The 
owner  of  a  secret  medicins  can  reatialn  his  operatives  from  teCtlagit  np  against  thiur  em- 
ployer.   Moriaon  «.  Hoal,  9  £ag.  L.  Sc  Eq.  132. 
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use  or  knowledge  of  the  invention,  prior  to  the  application  for 
a  patent,  will  not  affect  the  right  of  the  inventor,  provided  that 
knowledge  was  suireptitioasly  obtained  and  communicated  to 
the  public,  and  there  is  no  acquiescence  in  the  public  use  by  the 
inventor,  and  he  immediately  aBserts  his  right,  (a)^  But  after 
the  patent  haa  been  obtained,  any  disuse  of  it  by  the  patentee, 
unless  he  be  an  alien,  within  the  fourteen  years,  is  not,  of  itself, 
an  abandonment  of  bis  right,  (b)  It  has  been  a  point  of  some 
diecaasion  and  difficulty  to  determine  to  what  extent  an  inven- 
tion must  be  useful,  to  render  it  the  subject  of  a  patent  This 
will,  as  a  matter  of  fact,  depend  upon  the  circumstances  of  each 
case.  It  must  be  to  a  certain  degree  beneficial  to  the  commu- 
nity, and  not  injurious,  or  frivolous,  or  insignificant,  (c)  ^ 

The  act  of  congress  has  described  in  substance  the 

*  370    requisite  'parts  of  a  valid  specification  of  the  discovery ; 

and  yet  the  defects  of  the   specification  ia  one  great 


Cam,  cited  by  Boiler,  J.,  in  3  H.  Blacks.  187.    It  ii  Ae  flni  iorenCor  who  haa  pat 

tlie  invcniioD  io  pmciicc,  and  hi  oidg,  tbat  ia  entitled  to  a  patent.  Slor;,  J.,  in  Bed- 
ford V.  Hunt,  1  Maiian,  301.  The  doctrine  in  DoUond'a  Caae  b  not  law  in  the  United 
Slates.  The  first,  as  well  u  the  orif^aal  inTentor,  who  Gnl  p«rfecti  and  adapts  hit 
patent  to  nte,  is  entitled  to  a  patent,  thongb  he  bad  kept  bta  ioTGntion  in  secret.  Iteed 
V.  Cuucr,  1  Storr's  Itep.  590.  And  again  it  is  sud,  that  whoever  linall;  perfects  a 
machine,  and  renders  it  capable  of  Qserul  operation,  is  entitled  to  a  patent,  although 
others  may  have  had  the  idea,  and  made  e^tperiments  towards  potting  it  in  practice* 
Washburn  v.  Oould,  3  Storj's  Rep.  laa.  The  English  statnte  of  monppolies,  and  the 
French  law,  according  to  M.  Benooard,  confine  the  patent  to  inventions  not  in  nse 
at  th»  lime  of  lie  patent.  The  act  of  congreas  of  1S36  is  more  lai^e  and  liberal,  and  it 
only  reqaires  the  invention  to  be  neis  of  the  time  of  the  insenfiDn,  and  not  tn  uh  at  lis 
time  of  the  applicaiion  for  the  patent.  The  Fiencb  doctrine  on  tbia  point  is  unnasoD- 
able,  for,  according  to  that  doctrine,  even  if  there  be  a  confidential  disclosnre  of  the 
invention,  prior  to  a  patent,  or  if  Ae  public  have  aoqnired  the  knowledge  of  it  bj 
others  mean*,  they  are  not  bonnd  afterwaids  to  bny  the  secnt,  though  a  subsequent 
patent  be  obtained,  for  it  is  no  longer  a  novelty.  Benooard's  Traiti  de*  Br«T«t 
d'fnvention,  p.  170,  edit.  Paris,  IBSS.  * 

(a)  Shaw  c.  Cooper,  7  Feieis's  U.  S.  Rep.  S93. 

(b)  Gray  and  Oigood  v.  James,  1  Feters's  C.  C.  Bep.  403. 

(c)  Lowell  V.  Lewis,  1  Mason's  Rep.  183.    Bedford  v.  Hunt,  ib.  .102.    I^ngdon  v. 
Be  Groot,  1  Paine'i  Bep.  303.    Evans  v.  Eaton,  1  Feters's  CIr.  Rep.  333. 


»  Hovey  t.  Stevens,  1  Wood.  &  M.  Rep.  sei. 
*  See  Donbu'  v.  Harden,  IS  H.  Hamp.  B.  Sll. 
■  See  Parker  s.  Pertuvoo,  1  Blateh.  407.    Paifchnnt  v.  KinsmaTi, 
Day,  3  WalL  Jr.  188. 
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source  of  a  vexatious  and  perplexing  litigation  in  oar  own,  as 
well  aa  in  the  English  courts.  The  act  of  congress  requires 
drawings,  with  written  references,  to  be  annexed  to  the  specifica- 
tion, when  the  nature  of  the  case  admits  of  them ;  and  when  so 
annexed,  they  become  part  -of  the  specification,  and  give  cer- 
tainty to  the  description,  and  may  help  and  make  good  a  spe- 
cification which  would  otherwise  be  defective,  (a)  In  the  present 
improved  state  of  the  arts,  it  is  often  a  question  of  intrinsic 
difficulty,  especially  in  cases  of  the  invention  of  minnte  addi- 
tions to  complicated  machinery,  to  decide  whether  one  machine 
operates  upon  the  same  principle  as  another,  and  whether  that 
which  is  stated  to  be  an  improvement  be  really  new  and  use- 
ftiL  (6)  The  material  point  of  inquiry  generally  is,  not  whether 
the  same  elements  of  motion,  and  in  Bome  particulars  the  same 
manner  of  operation,  and  the  same  component  parts  are  used, 
but  whether  the  given  effect  be  produced  substantially  by  the 
same  mode  of  operation,  and  the  same  combination  of  powers, 
in  both  machines.  Mere  colorable  difierences,  or  slight  im- 
provements, cannot  shake  the  right  of  the  ori^nal  inventor,  (c) 
If  a  machine  produces  several  different  effects  by  a  particular 
coostructioii  of  machinery,  and  those  effects  are  produced  the 
same  way  in  another  machine,  and  a  new  effect  is  added,  the 
inventor  of  the  latter  cannot  entitle  himself  to  a  patent  for  the 
whole  machine.  He  is  entitled  to  a  patent  for  no  more  than 
his  improvement  And  if  the  inventor  of  an  improve- 
ment obtain  a  patent  for  the  whole  *  machine,  or  mix    '  371 


(a)  Earle  v.  Ssnyer,  4  Maaon'a  Rep.  1. 

(6)  The  casea  of  Hill  o.  Thompcon,  B  Taunt.  Rep.  37S,  and  Evane  v.  Eaton,  T 
WhealoQ,  356,  m&y  be  aelected  as  examplee  of  the  intricacy  and  Bubllety  of  anch 
inveatigaiiona.  Mr.  Fhillipi  lerma  [he  patent  law  bniDch  of  out  jurisprudence  the 
metaphjaics  of  the  law.  The  heavj  tax  impoied  in  England  on  taking  oot  a  patent, 
and  the  difQcuIty  of  proieciing  and  enforcing  patent  rights,  and  the  distreuing  tiiiga- 
tiona  which  so  freqaeaily  attend  them,  have  contributed  very  mnch  to  leasen  their 
value,  and  (o  repreaa  the  stimnliu  which  patent  privilege*  nere  iatended  to  give  to 
the  canae  of  science. 

(c)  It  ia  laid  down  as  s  general  rule,  that  where  two  machines  are  aubitatitially  the 
same,  and  operate  in  the  aome  manner,  to  produce  the  same  result,  they  muat  be  in 
principle  the  aame,  though  there  be  a  formal  variation.  Washington,  J.,  in  Gray  v. 
James,  1  Peiers's  C.  C.  Rep.  39S,  and  see  the  late  English  casca  of  The  Sing  v.  Fnsscl, 
The  King  v.  I^iater,  The  King  e.  Daniel],  and  Branlon  v.  Uawkes,  cited  in  Fhillipi 
on  the  Law  of  Patenu,  12S-133. 
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up  the  new  and  the  old  discoverieB  together,  or  incorporate 
in  bis  apecification  inventions  neither  novel  nor  his  own ;  the 
patent  being  broader  and  more  extensive  than  the  invention, 
and  claiming  thereby  things  which  are  the  property  or  the  in- 
vention of  others,  is  absolutely  and'totally  void,  (a)  The  inven- 
tion must  be  anbstantially  new  in  its  structure  and  mode  of 
operation,  and  the  specification  must  point  out  the  new  im- 
provement of  the  patentee,  so  as  to  show  in  what  the  improve- 
ment consists,  (b) '     If  the  patentee  has  made  a  combination 

(a)  Brnnton  tr.  Hawku,  <  B.  &  Aid.  540.  Sttmle;  c.  Hewitt,  Circuit  Court  D.  S. 
for  the  Southern  District  of  New  York,  NoTember,  isas.  Lowell  v.  Lewia,  1  Mason, 
18S.  Moodju.  Fiske,  Sib.  lis.  Tha  King  u.  Elae,  Dav.  Pat.  Cai.  Hi.  11  East, 
109,  u.  S.  C.  Wjeth  V.  Stone,  1  Story's  Rep.  273.  The  American  decisions  npheLd 
the  patent  in  rannj  cases  in  which  it  would  be  void  under  the  English  taw,  becanse  in 
the  American  patents  the  ipaciflcation  can  be  resorted  to  for  a  construction  of  the 
title,  and  relieves  the  difficult;  arising  from  the  defec^ve  de*cHptiou  in  the  patenL 
The  specification  is  part  of  the  patent.  Story,  J.,  in  1  Mason,  477.  Phillips  on  the 
Law  of  Patents,  pp.  SS3-S3I.  Nor  is  the  Prench  law  as  strict  and  severe  on  this 
point  as  the  English,  for  if  the  specifications  be  too  broad  or  defectiTe,  it  does  not 
vitiate  the  whole  patent.  It  is  only  void  pro  tanio.  Nor  if  tbe  process  claimed  by  Che 
patentee  fails  in  one  point,  doee  it  fail  in  tolo.  M.  Perpigna,  in  bis  treatise  on  the 
French  patent  law,  boasts  in  tbese  respects  of  tbe  superiority  of  the  French  law.  Soe 
his  treatise  at  large,  pp.  GT-T3,  in  vol,  ir.  of  the  Law  Library,  ediceil  b;  Sergeant  & 
Lowber,  at  Fbiladelphia,  IS34.  It  is  a  clear  and  copious  work,  and  well  written  in 
tbe  English  language,  by  the  author,  who  is  a  "Barrister  in  the  royal  court  of  Paris," 
Be  says  he  wag  induced  to  undertake  the  work  in  English  at  the  solicitation  of  Us 
English  and  American  clients.  Though  a  patent  be  too  brood  in  Its  general  terms, 
it  may  be  limited  by  a  disclaimer  to  any  thing  before  ktiown  or  tised,  and  by  showing 
the  thing  intended  to  be  patented.  Whitney  u.  Emmett,  Baldwin's  C.  C.  U.  8.  Bep, 
S03.  The  English  act  of  5  and  S  Wm.  IV.  ch.  83,  allows  the  patentee  Co  enter  a  db- 
claimcrof  any  part  of  the  title  or  specification,  so  as  to  save  tbe  loss  of  his  patent. 
Bat  the  American  act  of  1S3G  makes  a  more  eSectnal  provision,  by  allowing  a  sur- 
render of  the  defective  patent,  and  Caking  out  a  new  one  for  the  unexpired  part  of 
the  term.  So  the  act  of  3d  March,  1S37,  ch.  34,  sees.  7  and  9,  declaies  Ibat  if  the 
specification  be  too  broad,  and  the  patentee  claims  beyond  his  original  invention, 
lie  ma;  disclaim,  by  writing,  dniy  attested  and  recorded,  tbe  excess  in  the  specifica- 
tion, and  such  disclaimer  ahoU  be  considered  as  part  of  the  speciBcation  to  the  ex- 
tent of  his  interest  in  the  patent.  Atid  if  the  exeesiive  spedflcation  did  not  arise  fram 
wilfnl  default  or  fraud,  the  claim  shall  be  good  to  the  extent  of  the  invention,  if  it  be 
of  a  material  and  sobstantial  part  of  the  thing. 

(6)  Woodcock  V.  Parker,  I   Gall.  Rep.  438.    WhiKemore  v.  Cutter,  ibid.  4TB. 


I  Hovev  V.  Stevens,  1  Wood.  &  M.  Rep.  *».  Buck  r.  RennRnco,  1  Blalohf.  R.  SBS.  Le 
Boy  0.  Tathara,  14  How.  U.  S.  R.  166.  Sflsby  v.  Foote,  U  How.  O.  S.  R,  !18.  Hotch- 
fclse  D.  Greenwood,  11  How.  V.  S.  248.  Rheem  v.  Holliday,  Ifl  Penn,  84T.  Newton  r. 
Vancher,  11  E.  L.  b  Eq.  G8». 
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which  is  new  and  asefal,  thongh  the  parts  of  the  machine,  when 
eeparate,  and  aot  in  combination,  were  in  common  use  before, 
he  ia  entitled  to  hia  patent.'  The  law  has  no  regard  to  the 
process  of  mind  by  which  the  invention  was  accomplished, 
whether  the  discovery  be  by  accident,  or  by  sudden  or  by  long 
and  laborious  thought  (a)  * 

The  English  decisions  under  theii  patent  law  are  essentially 
the  same.  The  statute  of  monopolies  of  21  James  L  ch.  3,  con- 
tains the  provision  under  which  patents  for  the  term  of  fourteen 
years  for  new  and  useful  inventions  are  granted.^  It  does  not 
confine  the  privilege  to  British  subjects.  It  applies  to  "  the  true 
and  first  inventor  of  any  manner  of  new  manul'actures  within 
the  realm,  which  others  at  the  time  of  granting  the  patent  did 
not  use ;  "  it  has  been  decided  that  an  importer  ia  within  the 
clause ;  and  it  has  been  deemed  sufficient  to  entitle  the  party  to 
a  patent,  that  his  invention  was  new  in  England,  and  that  it 
waa  immaterial  whether  the  patentee  acquired  the  discovery  by 
study  or  travel,  or  only  introduced  what  was  invented  abroad. 


Odiome  u,  Winkley,  2  ibid.  51.    Lowell  n.  Lewis,  1  Mason's  Bcp,  les.    Evans  i 
Euton,  7  Wheaton,  356.    Dixon  o.  Mojor,  4  WmIi.  Cir.  Rep.  68. 

(a)  Earle  n.  Sawjer,  4  Mason's  Hep.  1.    Walker  n,  Congrevc,  cited  io  Phillips  o 
tlie  Law  of  Patents,  p.  127,  Trom  the  Bep,  of  Arts,  Sd  series,  vol.  xxix.  p.  311. 


>  Bat  a  patent  claiming  a  combiaaUon  is  not  InMnged  b;  using  one  of  tbe  parts  of  the 
COmbiaaUon.  McCormick  v.  Maim?,  6  McL.  G39.  Bjam  e.  Edd;,  24  Vt.'GfiB.  See,  how- 
ever, Newton  0.  G.  J.  K.  Co.  6  E.  L.  &  Eq.  E6T.  El.  Tel.  Co.  v.  Brett,  *  E.  L.  &  Eq.  847.  In 
Unwin  V.  Heath,  B2E.L.&  Eq.  46,  it  was  held  h;  the  house  of  lurdi,  reversing  the  decision 
below,  that  the  use  of  the  elements  of  a  chemical  sahstance,  instead  of  the  aubslmioa 
itself,  in  a  patented  prooess  waa  not  evidonco  of  infringement. 

!  This  statute  remained  the  onl]r  one  on  the  subject  of  patents  nntil  the  year  1S3G,  when 
the  atstate  5  b  ft  Wm.  IV.  o.  SS,  was  passed,  making  provision  for  the  extension,  renewal, 
and  confirmation  of  letters-patent  on  petition  to  the  privy  oonncit.  The  process  of  ob- 
taining a  patent  renudiied  however  ezeessively  tedious,  expensive,  and  nocerlnin,  white 
the  means  of  protecting  the  rights  of  patentees  in  the  courts  were  quite  inadequate.  The 
SDbJect  of  patent-law  Tefonit  wu  taken  op  by  Parliament  in  1861,  and  an  set  was  passed 
snbetituting  a  board  of  oommisslouers  fbr  the  complicated  system  of  offices  throagh  which 
applications  had  previonely  been  obliged  to  pass ;  giving  the  patentee  protection  from  the 
time  of  the  t^ipltcafion,  so  that  the  beueSt  of  the  patent  cau  no  longer  be  lost  b;  the  secret 
esc^JDg  during  the  delay  in  issuing  itj  reducing  the  expenses  and  providing  for  the  pay- 
ment of  the  government  fee  in  iestalmeats  at  intervals  of  some  years.  A  system  of  in- 
dexes was  nlso  introduced,  the  want  of  which  had  made  it  almost  impossible  for  the 
inventor  to  ascertain  whethci  an;  previous  patent  existed  for  the  aame  thing.  See  Patent 
Law  Amendnwnt  Act,  1863, 16  &  IS  Vict,  o,  88.    Coryton  on  Patenti,  Law  Lib.  vtd.  90. 
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The  policy  of  the  law  wae  equally  answered  in  either 
*  37S  case,  (a)  It  is  allowed  in  England,  *  aa  it  is  with  os,  to 
take  out  a  patent  for  an  addition  or  imptovemen^  in  any 
former  invention  or  machine,  (b)  Bat  the  invention  must  be 
new  and  useful,  and  the  speciBcation  intelligible,  and  it  must 
■  accurately  describe  the  invention ;  and  if  it  covers  more  than  is 
actually  new  and  use&I,  it  destroys  the  patent,  even  to  the 
extent  to  which  it  might  otherwise  have  been  supported. '  A 
patent  was  declared  void  because  it  extended  to  a  whole  watch, 
when  the  invention  was  of  a  particular  movement  only,  (c)  The 
holder  of  a  defective  patent  may  snnrender  it  to  the  department 


(s)  Edgeben?  v.  Stephens,  2  Salic.  Bep.  U7.  Darcj  v.  Allin,  N07,  182,  183, 
Lewis  V.  Marling,  I  Lloyd  &  Wetsby'a  Rep.  28.  4  Carr.  &  Payne,  52.  10  BaraBU-. 
t  Creas,  29  S.  C.  IT  jte  wen  to  judge  TrDm  the  language  of  the  gtatata  of  Jamee, 
Mid  from  the  constrnctioD  given  to  it  by  Lord  Coke  himaelf,  3  Inst.  184,  (and  he  «•• 
chainnao  of  ibe  cominiiit<e  in  the  house  of  commons  which  reported  the  bill,)  the 
patentee  himself  must  have  been  the  friK  ancf^nf  fnwMiir;  and  there  woald  Mem  to 
be  no  foundation  for  the  opinion  of  Lord  Holt,  in  Edgeberry  d.  Stephens.  Bat  the 
modttti  received  doctrine  is  in  conformity  with  the  decision  of  Lord  Holt.  Stun  o. 
De  la  Roe,  5  Ruasell'i  Rep.  322.  And  this  is  the  sense  of  the  Rnglish  law,  as  under- 
stood by  Mr.  Justice  Story,  in  Sarle  v.  Sawyer,  4  Mason's  Bep.  8;  though  it  wag 
admitted  that  the  law  in  the  United  States  was  dilTerenl,  and  required  the  patentee  lo 
be  <Unolulds  tkefirtt  imeator  of  the  machine,  in  its  simple  or  in  its  combined  character. 
But  the  act  of  congress  of  18;ie,  (as  see  ji^m  )  does  not  make  the  patent  void  in  all 
cases,  thoughi^he  thing  patented,  or  some  part  thereof,  had  been  before  known  or  nscd 
in  some  foreign  country.  The  severity  of  the  former  statnte  is  somewhat  mitigateil 
by  the  last  act,  which  only  requires  the  belief  of  the  patentee  that  he  was  the  first 
iuTenlor  or  discoverer,  and  that  no  substantial  part  of  the  invention  had  before  been 
patented  or  described  in  any  printed  pnblieatioD. 

(b)  Horria  v.  Branson,  cited  in  2  H.  Blacks.  Rep.  489.  Bonltou  v.  Ball,  itdd.  463. 
Homblower  v.  Boulton,  8  Term  Rep.  95. 

(c)  Hill  V.  Thompaon,  8  Taunt.  Rep.  375.  3  Merivale's  Bep.  629.  Jeaaop's  case, 
cited  in  2  H.  Blacka.  Bep.  489.  Brunion  v.  Bawkes,  4  B.  &  Aid.  540.  Minter  u. 
Moner,  1  Neville  &  Perry,  595. 

■  If  there  be  no  thind,  and  the  title  be  not  inconsistent  with  the  specification,  it  is  not  a 
fatal  objectioD  that  the  title  is  so  general  aa  to  be  capable  of  comprising  a  different  invan- 
MoQ.    Cook  V.  Paarce,  S  Ad.  &  Kl.  (TA.  S.)  R.  1044. 

Ai  to  what  dagma  of  nnoertolnty  or  generality  will  reader  a  patent  void,  sea  Hogg  B- 
Emerson,  a  Bow.  U.  S.  4ST.  Stevens  e.  Keating,  2  Wela.,  Hnri.  U  Gord.  K.  T73.  Bait- 
ings V.  Brown,  IB  E.  L.  &  Eq.  272.  Holmaa  o.  Bailway  Co.  ib.  «0».  Totley  e.  Easton, 
22  id.  S21.  Bush  D.  Fox,  30  id.  464,  Holliday  i.  Rhaem,  18  Fenn.  406.  A  patent  should 
be  construed  favorably  to  the  patentee.  Goodyear  v.  B.  R.  2  Wall,  if.  2M.  Wioans  «. 
Denmead,  15  Bow.  U.  S.  880.  Kittle  b.  Meiriam.  3  Curtis,  C.  C.  4TB.  Allen  «.  Hunler,  6 
HcL.  80a.    As  to  what  constitutes  prior  us,  see  Beath  v.  Smith,  3S  E.  L.  &  £q.  145. 
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of  state,  and  obtain  a  new  one,  which,  being  a  continuation  of 
the  first,  shall  have  relation  to  the  emanation  of  the  first,  and  the 
rights  of  the  patentee  shall  be  ascertained  by  the  law  under 
which  the  original  application  was  made,  (a)  '  In  no  case  can  a 
patentee,  by  taking  out  a  new  patent  for  the  same  invention,  or 
by  any  other  means,  prolong  his  exclusive  right  beyond  the 
limitation  annexed  to  the  first  patent,  (b) 

A  patent  right  is  personal  property,  and  is  assignable ;  and 
the  patented  article  may  be  seized  and  sold  on  e^cution.  (c)  ^ 

In  addition  to  the  ordinary  remedies  by  action  for  violation 
of  a  patent  right,  ^  the  party  in  posseseion  will  be  protected  in 
the  enjoyment  of  his  right  by  injunction,  provided  he  has  bad 
excloaive  possession  of  some  duration,  (d)*  If  the  right  be 
doubtful,  and  the  patent  be  recent,  the  courts  of  equity  will  not 
interfere  by  injunction  until  the  patentee  has  first  established 
the  validity  of  his  patent  in  a  court  at  law.  (e) "     The  courts 


(a)  Grant  v.  Rajmoiid,  6  Fetcrs's  U.  S.  R.  220.     Shaw  n.  Cooper,  T  ibid.  292. 

{b)  Odiorne  v.  The  Ameabnrj  Nail  Faclory,  2  Maeon,  2S. 

(c)  Heasa  a.  Slerenson,  3  B.  &  Puller,  5GS.    Sawin  d.  Guild,  1  Gallison,  499.  . 

(rf)  WaHhbnro  u.  Gould,  3  Storj'6  Rep.  1S2. 

(«)  Snllivan  it.  Gedficid,  I  Pains's  Rep.  441.  Hill  v.  Tbompson,  3  Mcrivale'i  K. 
622.  Liviogaton  v.  Vftn  Ingen,  9  Jobus.  B.  507,  S8S.  Waahbum  v.  Gould,  3  Story's 
R.  122.  The  measare  of  damages  is,  id  each  caao,  a  matter  of  fact  for  the  discrctiou 
of  the  jury  under  the  oircomslsiicest  and  the  better  opinion  is,  that  it  ia  not  the  legal 
operation  of  the  rerdiet,  in  a  case  of  piracy  for  malunj;  and  usiog  a  patented  machine, 
(nhatcTer  measure  of  damages  may  be  giren,)  to  transfer  to  the  defeodaat  the  future 
right  to  the  use  of  tho  machine.  A  verdict  and  judgment  against  a  trespSiSger,  for 
using  the  machine  for  one  period,  ia  no  bar  to  a  like  action  for  the  nae  in  another  and 


1  The  decision  of  tha  oommiaaioner  of  patents,  in  reapect  to  accepting  the  surrender  of 
old  pateuts  and  tbe  granting  of  new  ones,  ia  not  examinable  by  the  U.  S.  courts. 

The  patentee  will  not  be  permitted  to  make  B  sairender  to  tbe  prejudice  of  the  rights 
of  his  assignees.     Woodvorth  rf  Stone,  S  Story's  R.  7i». 

*  But  tbepaleat  right  cannot  be  eo  aeized  and  cold.  Stevens  v.  Gladding,  IT  How.  U.  S. 
44T. 

'  The  sale  of  the  product  of  a  patented  machine  ia  not  an  infHngement  of  the  patent.. 
Boyd  c.  M'AlpIn,  8  MoLesn,  R.  427-  If  the  vendor  is  in  any  way  connected  with  the  use 
of  the  machine,  it  wonld  be  otherwise.  The  sale  of  the  thing  pslented  is  not,  per  «,  an 
infringement;  but,  accompanied  by  other  circumstances,  it  maybe  evidence  of  an  in-_ 
fHngement.     Bynm  o.  Ballerd,  1  Curtis,  lOD. 

4  Woodworth  P.  Stone,  8  Story's  Rep.  T4B. 

*  Injunctions  were  allowed  without  actions  at  law,  in  Kewall  n.  Wilson,  ISEng.  L.&  Eq. 
IfiS.    Goodyear  p.  Day,  2  WaU.  Jr.  383, 

VOL.  U.  40 
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having  cognizance  of  the  subject  may  award  to  the  amount  of 
treble  the  actual  damages  found  by  the  jury,  for  making,  using, 


Eobseqnent  period.  WhitCemora  v.  Catter,  1  Gall.  Bep.  4TB.  Earle  v.  SftiTj«r,  4 
Mosod'e  Rep.  13-14.  The  law  of  patents  in  France  a  Tounded  on  decrees  of  tbs  con- 
BtituCDt  assembl;  (tf  December  SUt,  1790,  and  Janaary  Tth  and  May  SSCh,  1791 ;  and 
it  assures  to  inTontorB  of  discoverieg  in  the  arts,  for  a  certain  period,  the  exclnsive  rigfac 
to  make  and  eell  their  discoveries  ;  and  it  miikeB  no  distinction  between  Frenchmen 
and  foreigners,  or  between  residents  and  non-residents.  The  French  law  admils  of 
three  distinct  kinds  of  patents,  riz:  Patents  for  invcn^ons,  patents  for  improroiaents, 
and  patents  for  importations  of  foreign  inventioDs  onknown  in  France.  Fcrpigna  on 
the  Froncb  Law  of  Patents,  pp.  23,  36,  47,  84.  A  decree  of  Napoleon,  of  the  13th  of 
Augnst,  1810,  placed  patents  for  importations  on  the  same  footing  witb  patents  for 
inventions ;  bat  that  law  is  not  noir  in  force,  and  thereforo  putentp  for  imported  inven- 
tions cannot  extend  bejond  the  term  fixed  for,  the  expiration  of  the  priril^e  in  the 
foreign  conntiy.  Ibid.  pp.  84,  as.  The  patent  may  be  taken  out  for  five,  ten  or 
fifteen  jetirs,  at  the  option  of  the  patentee,  under  the  charge  of  a  laic  proportioned  to 
the  lime;  and  whoever  first  imports  a  foreign  discovery  or  improvement,  is  catilled 
to  the  privilege  of  an  inventor.  The  putenieo  muit  exhibit  a  true  and  accurate  spo- 
dfieation  of  the  principles,  plans,  and  models  of  his  discovery  or  impo[tation.  If  he 
obtains  a  patent  for  tbc  same  object  in  a  foreign  conntry,  he  forfeits  his  French 
patent.  The  French  jnrisprudence,  on  tbie  point,  is  very  fuUj  considered  by  A.  C 
Itenouard.  in  his  Traitd  des  Brevets  d'Invcntion,  de  Perftctionnement  et  d'  Importa- 
tion, Faris,  1825.  The  conditions  necessary  to  the  validity  of  a  French  patent,  says 
M.  Perpigna,  are,  I.  The  invention  must  be  lawful.  2.  It  must  be  now.  3.  The 
inventor,  improver,,or  importer,  must  disclose  at  once,  in  the  specification,  his  whole 
secret.  4.  Whatever  improvements  be  makes,  he  must  declare  them,  and  obtain 
additional  pateals  for  them.  S.  After  iinvjng  taken  a  patent  in  France,  the  patentee 
mnsi  not  take  a  patent  for  the  same  thing  in  a  for|ign  conntry.  B.  He  mast  put  bis 
invention  into  practice  inthin  two  years.  See  the  freach  laio  and  prwUics  ofpaleali 
for  inveniioni,  improeemenU  and  imporUitioiis,  by  M.  Perpigna,  p.  62,  The  same  ques- 
tions concerning  the  priority  of  invention  and  the  requisite  proofs,  have  disturbed  the 
French  tribunals,  which  have  so  long  been  agitated  in  ours.  (lUpertoire  de  Juris- 
prudence, tit.  Brevet  d'lnvenlion.  Questiooa  de  Droit.)  The  law  as  to  patents  for 
new  inventions  and  discoveries,  in  the  dominions  of  the  Emperor  of  Austria,  rests 
upon  an  imperial  deci«e  of  December  6ih,  1820.  By  that  decree,  foreigners,  residents 
and  nonresidents,  may  obtain  patents  on  the  same  terms  as  the  native  subjects.  The 
objects  of  the  patents  are  nem  discovcnos ;  bnt  those  ore  considered  as  new,  wbich, 
altbough  koown  in  other  countries,  are  Dot  at  die  time  of  the  applieation  in  practieal 
use  in  the  Atistrian  dominions,  uor  specifically  described  in  any  printed  woA.  The 
patents  may  bo  taken  out  for  fifteen  years,  and  the  application  for  them  must  describe 
accurately  and  minutely  the  invention,  discovery,  or  imptovement,  and  be  accompanied 
with  models,  if  the  nature  of  the  case  reqniros  them.  The  patentee  most  put  his  inven. 
tion  into  practice  within  one  year  tkim  the  date  of  the  patent,  or  he  forfeits  it.  See 
the  BubttancB  of  the  Austrian  decree,  inserted  in  the  Appendix  to  Mr.  Phillips's 
Treatise  on  Palcnis.  Jn  the  same  appcadix  is  also  given  the  patent  law  of  the 
Netherlands,  made  in  1817.  It  is  rery  analogous  in  its  chief  provisions  to  the  net  of 
congvess  of  1836.  It  allows  patents  not  exceeding  fifteen  years  to  the  persons  who 
have  made  any  invention  or  essential  improvement  (not  already  used  in  the  kingdom 
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or  selliDg  the  thing  seemed  to  another  by  patent;  and  all  cases 
arising  under  the  patent  laws  are  made  originally  cognizable,  as 


b;  another  person,  or  deicribcd  ia  «Dy  work  printed  or  pnUIsfaed)  in'  ftnj  branch  of 
arts  or  mumfactnrcs,  and  also  10  those  who  shall  Srst  introdace  or  proctico  in  th« 
kingdom,  anj  invention  or  improvement  made  ia  foreign  conntriei.  Patents  for 
foreign  inrentions  or  improvemcnta,  and  nnder  foreign  patent,  may  be  granted  for  the 
unexpired  tenn,  bat  lbs  thing  mast  be  maniiractared  in  the  kingdom.  A  Bnbsequent 
patent  in  a  foreign  conntry  vacates  the  patent,  and  the  thing  patented  must  be  pot  in 
practice  within  two  yean.  The  Spanish  patent  law  la  fooaded  on  a  decree  of  the 
Ung  and  cortee,  of  October,  14tb,  1630.  It  grants  a  monopoly  of  any  art  or  mann- 
factnre,  to  tbe'inventor,  for  ten  yeara  ;  to  him  who  improves  it,  for  six  years ;  and  lo 
him  who  imports  it,  for  fire  years.  Tbe  law  is  well  drawn  and  guarded,  and  ia  an- 
nexed to  the  treaiiae  of  M.  Rcnouard. 

The  valuable  work  of  Mr.  Phillips,  ofBoaton,  on  The  law  of  Palenti  fir  Tnvfatioiu, 
is  an  elaborate  production,  and  contains  a  critical  examination  of  all  the  English  and 
American  cases  applicable  to  the  subject;  and  they  are  well  digested.  He  has  like- 
wise incorporated  in  his  treatise  maeh  interesting  information  on  the  French  law  of 
pateats,  drawn  from  the  excellent  treatise  of  M.  Benounrd ;  so  that  [be  work  gives  us 
■a  enlarged  and  accm^te  snrvey  of  the  English  and  French  as  well  as  American  law 
of  patents. 

It  may  be  here  observed,  that  although  a  merchant  or  trader  has  no  patent  right 
Relative  to  the  disposition  of  his  goods  and  mannfactared  articles,  jet  iha  law  will 
throw  a  protection  over  the  particular  marks  or  signs  he  may  habitoally  affix  lo  his 
goods,  to  distinguish  them  from  similar  articles  belonging  to  others;  and  if  another 
person  fraudulently  iisea  those  marks  and  signs,  with  intent  to  iajare  him  in  bis  trade, 
he  will  be  entitled  to  a  special  action  on  the  cose  at  law  for  damages,  and  to  a  mneb 
more  prompt  and  effectaal  remedy  in  equity  by  injunction  to  restrun  such  a  frandn- 
lent  invasion  of  hit  private  right.  By  siatnte  of  New  York,  of  May  14,  1S45,  and  of 
Hew  Jersey,  1847,  to  counterfeit  or  foi^  any  private  stamp  or  label  with  fraadnlent 
intent,  is  made  penal,  Popbam's  Rep.  144,  where  Doderidge,  J.,  staled  a  case  of  a 
successfnl  action  in  22  Kliz.,  agoinst  a  clothier,  bjr'Rnotbcr  dothier,  who  Used  his 
marks  to  ill-made  cloth.  Sykes  n.  Sykes,  3  B.  &  Cressw.  541.  Blofeld  v.  Payne,  4 
B.  &  Adolp.  410.  Knott  V.  Morgan,  2  Keuu'a  Sep.  !13.  Motley  v.  Downman,  3  M. 
4  Cr.  I.  Taylor  v.  Carpenicr,  II  Paige  Rep.  292.  S.  C.  2  Wood,  t  M.  Rep.  1. 
Coates  w.  Holbrook,  before  Ass.  V.  Ch.  Sandford,  3  N.  Y.  Legal  Observer,  404.  2 
Sandford's  Ch.  B.  5S6.    Taylor  v.  Carpenter,  ibid.  603.' 


1  The  fhUowlng  ptlndples  seem  to  be  established  by  the  reesnt  decisions  on  this  lub- 

1.  Am  ti  Ote  ri^  lo  tradt  imirjb. 

Every  manVactnrer,  and  ersiy  merchant  for  whom  goods  are  mannfacturad,  has  the 
right  to  diMlngnish  the  goods  be  manufaotnre*  or  selU,  by  a  peouliar  mark  or  device,  whloh 
no  other  per»D  may  assume.  See  owe*  <ut«d  above,  and  Ainoakeag  HaDufintDrlog  Co. 
e.  Spear,  3  Saodf.  Law  Rap.  SW,  806. 

Alieni  may  assert  this  right  in  our  conrti  equally  with  citiians.  Coats  ».  Holbrook,  3 
Sondf.  Ch.  Rap.  BSa.  Taytor  I.  Carponlor,  id.  BOS.  S.  C.  8  Story  B,  46B.  S.  C.  a  Wood. 
&Min.  R.  I.    il  Paige,  363. 
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well  in  equity  as  at  law  in  the  Circuit  Court  of  the  United 
States,  and  in  the  district  courts,  having  the  jurisdiction  of 
circuit  courts,  with  the  right  to  a  writ  of  eiror  or  appeal  as  in 
other  cases,  to  the  Supreme  Court  of  the  United  States,  (a) 

•  373        "  (2.)  -As  to  copyrights  of  authors,  (b) 

The  authors  of  hooks,  maps,  charts,  and  musical  com- 


(a)  Act  of  congrwn,  Jaly  4,  IB36,  ch.  3&T,  bbcb.  14, 17. 

(A)  Since  the  last  edition  of  this  work,  George  Ticknor  Cartis,  Esq.,  alreadj  broi^ 
Mj  baown  to  the  proAMion  bj  hii  work  on  Merchant  Se&Tiien,  liM  poblished  an 
euaj  "on  th  taa  of  capyrigit  in  booh,  dramatical,  and  unmW  compatiti'mt,  letta* 


3.    What  ii  a  mahtiim  of  Sat  righlt 

Tboogti  Ibe  on'ner  oT  (be  trade  muk  ia  to  be  protected  in  tlia  Die  of  muki  duigi»ting 
tbe  origia  or  ownership  of  hit  articlea,  be  bat  no  rigbt  to  tbe  exclnsive  ate  ofmarlii  which 
have  no  relntian  to  ttie  origin  or  ownenhip,  bat  only  jmlioute  their  name  or  quality.  Amos' 
keag  Uan.  Co.  v.  Spear,  3  Sandf.  Law  Rap.  609.  Burgeis  v.  Burgau,  IT  Eng.  L.  &  Eq. 
3GT.     Stokes  s.  Landgraff,  IT  Barb.  808. 

A  colorable  imiuiion  will  be  restrained;  and  an  imitation  Is  colorable  which  requires  a 
careful  lnBpe<^Cion  lo  dlstlngaiah  its  markn  from  those  imitnted,  Paitndga  e.  Menck,  2 
Sandf.  Gh.  R,  823.    &.  C.  3  Dsnto,  610.    S.  C.  2  Barb,  Gh.  Rep.  101. 

If  the  violation  be  doablfol,  tbe  plaintiff  must  oitablisb  his  ri^ht  b;  an  action  at  law 
before  equity  will  grant  an  injunction.  Cagen,  n^^ro.  And  Spottlswaode  v,  Clarke,  3 
Sandf.  Ch.  R.  826.  ID  Loud.  Jur.  R.  IMS.  Acqniescenoe  In  the  ylaiaHon  will  prvrent  an 
injunction.     Bodeen  v.  Noirill,  IT  Eng.  L.  &  Eq.  83, 14G. 

S.  iMbiStn  of  thoK  iafringiag  llu  rigit. 

An  injunctiou  is  granted  if  tbe  vloladon  be  clear.  Whore  a  seller  transferrod  the  trade- 
mark of  the  plaintiff  from  a  saperior  lo  an  inferior  article  of  the  plaintiff's  mamirnctnre, 
wbichusuallyborendiffereot  mark,  an  injunction  was  granted  on  the  ground  of  fraud 
against  tbe  plaintiff  and  the  public  Qlllott  v.  Kettle,  a  Duer,  824.  See  Farina  «.  Silver- 
iocli,  39  Eng.  L  &  Eq.  B14.  An  action  at  law  lieafor  damages,  whiob  are  measured  by  the 
low  of  tales  to  the  owuer,  and  Injury  done  to  the  repntatioD  of  his  business  or  merchaa- 
disc.  Taylor  v.  Caipentar,  3  Wood.  &  Min.  1,  20,  21.  It  would  seem  that  to  entitle  the 
plaintiff  to  damages  for  past  sales,  tbe  defendant  must  bare  intended  to  deoelTV,  or  hare 
known  he  was  using  plaintiff's  marks.  Rodgera  v.  NawlU,  i  Han.,  Qran. ,  &  S.  Rep.  lOEL 
Taylor  v.  Carpenter,  11  Paige,  Rep.  293. 

It  is  no  excuse  that  one  using  (he  trede  marks  of  another,  infoiins  hit  dealers  of  tbe 
Imitation,  for  succeeding  sellera  may  not  make  similar  disclosures.  Coata  v.  Holbrook,  2 
Sandf.  Ch.  Bep.  GS6. 

By  a  StatQts  of  New  York,  patted  April  1, 1860,  cb.  12S,  the  forging  of  trade  marks, 
with  intent  to  deceive  or  defraud  tiia  purchaser  or  Diainibctnrer,  is  made  a  mlsdemeaDar; 
and  the  vending  of  goods,  with  forged  stamps,  icitnUr,  without  disclosing  the  fact  to  the 
pnrc  baser,  is  likewise  made  penal. 

Seeanelaboratearticleoulhissubject  in  the  Weatom  Law  Journal,  vol.  *l.  p.  SAT,  takaa 
f>om  Hunt's  Merchants'  Magazine. 

A  public  conveyance  has  a  timilar  good  will  attached  to  it,  and  may  be  dittingnithed 
by  a  device  or  sign  which  will  be  protected.  Stone  v.  Carlow,  M.  York  Superior  CL  Law 
Beportor,  Kov.  1860,  p.  860.    Knott «.  Uorgan,  3  Keeu'a  R.  218. 
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positionB,  and  the  inTenton  and  designers  of  prints,  cnts^aq^ 
engravings,  being  citizens  of  the  United  States,  or  residents 
therein,  (a)  are  entitled  to  the  ezcIusiTe  right  of  printing,  re- 
printing,- pnblishing,  and  vending  them,  for  the  term  of  twenty- 
eight  years  from  the  time  of  recording  the  title  thereof ;  and  if 
the  aothor,  inventor,  or  designer,  or  any  of  them,  where 
the  work  was  originally  composed  and  made  "by  more  *374 
than  one  person,  be  living,  and  a  citizen  of  the  United 
States,  or  resident  therein,  at  the  end  of  the  term,  or  being  dead, 
shall  have  left  a  widow,  or  child,  or  children,  either  or  all  of  them 
living,  she  or  they  are  entitled  to  the  same  exduslve  right  for 
the  farther  term  of  fonrteen  years,  on  complying  with  the  terms 
prescribed  by  the  act  of  congress.  Those  terms  ere,  that  the 
author  or  proprietor,  before  publication,  deposit  a  printed  copy 
of  the  title  of  the  book,  map,  chart,  musical  composition,  print, 
cut,  or  engraving,  in  the  clerk's  ofEce  in  the  district  in  which  he 
resides,  and  which  copy  is  to  be  recorded ;  and  that  he  cause  to 
•be  inserted  on  the  title-page,  or  the  page  next  following,  of  each 
and  every  edition  of  the  book,  and  cause  to  be  impressed  on 
the  face  of  the  map,  chart,  masical  composition,  print,  cnt,  or 
engraving,  or  upon  the  title  or  &oatispiece  of  a  volume  of  the 

and  oOuT  manuimpt  tngravingt  and  icuipture,  ai  atacltd  and  adnimttered  in  Englatid 
and  AmtrioaH'  It  U  Rn  odmliable  work,  and  worth]'  of  the  attentive  penuol  of  the 
profesaional  reader. 

(a)  A  bill  was  introdaced  ioto  the  eeaate  of  the  United  States,  in  Febmaij,  1S37, 
-by  Mr.  Clay,  extending  the  privilege  of  the  act  to  the  non-resident  anbjects  of  Great 
Britain  and  France  in  respect  to  ftiiDre  pabttcadoni.  It  wM  staled  that  as  American 
anthors  coald  be  protected  abroad  in  their  productions,  under  the  copyright  laws  of 
those  two  kiogdomi,  such  an  extension  of  the  privilege  win  called  for  on  a  principle 
of  reciprocity  as  well  as  of  justice.  The  bill,  we  regret  to  saj,  did  not  pa^s  into  a 
law.  Hr.  Lleber,  in  a  letter  to  Mr.  Preston  on  international  copyright,  (1840,)  has 
urged  the  justice  of  such  a  law  with  bis  osoal  ability  and  force.  In  Bentley  c.  Poster, 
10  Simon,  329,  the  vice-chancellor  of  En^and  held,  that  an  alien,  resident  abro&d, 
who  composes  a  work  abroad  and  publishes  it  first  in  England,  was  entitled  to  the 
protection  of  copyright  By  the  statute  of  7  and  B  Vict,  c.  G9,  the  Queen  in  conticil 
nay  grant  a  copyright  in  any  book,  print,  or  works  of  art,  which  at  the  dme  of  such 
order  shall  be  first  published  in  any  foreign  country,  to  the  authors,  &c.',  and  their 
representatives  and  MliglM,  for  a  term  not  exceeding  that  of  the  anthor'i  copyright 
Iberain  in  England. 

The  earliest  instance  of  a  protected  copyright  for  printing  books  was  granted  by 
the  senate  of  Venice  in  1469 ;  nnd  as  early  as  14S8,  a  censorship  of  tiie  press,  or 
restraint  on  the  sale  of  printed  books,  was  introduced  in  Germany,    Hallam's  Intro- 
duction to  the  Literature  of  Europe,  vol.  i.  344, 318. 
40* 
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wmv,  tbe  following  words :  "  Bntered,  accoiding  to  the  act  of 

congress,  in  the  year ,  by  A.  B.,  in  the  clerk's  office  of  the 

District  Court  of ,"  (as  the  case  may  be.)     He  is  then, 

within  three  months  after  publishing  tbe  book  or  other  work  as 
aforesaid,  to  cause  to  be  delivered  a  copy  of  the  same  to  the 
clerk  of  tbe  said  district  conrt,  wbo  is  once  in  every  year  to 
transmit  a  certified  list  of  all  snch  records  of  copyright,  and 
the  several  books  or  other  woika  deposited  as  aforesaid,  to  the 
secretary  of  state,  to  be  preserved  in  his  office.  The  violatioD 
of  the  copyright  thus  duly  secured  is  guarded  against  by  ade- 
quate penalties  and  forfeitures. 

On  the  renewal  of  the  copyright,  tbe  title  of  the  work  must 
be  again  recorded,  and  a  copy  of  tbe  work  delivered  to  the  clerk 
of  tbe  district,  and  the  entry  of  the  record  noticed  as  aforesaid 
at  tbe  beginning  of  the  work ;  and  all  these  regnlatioos  must 
be  complied  with  within  six  months  before  the  expiration  of  tbe 
first  term.  And  in  addition  to  these  regulations,  tbe  author  or 
proprietor  must,  within  two  months  from  the  date  of  the  renewal^ 
cause  a  copy  of  the  record  thereof  to  be  published  in  one  or 
more  of  the  public  newspapers  printed  in  tbe  United  States  for 

the  space  of  four  weeks,  (o) 
"375         *  It  was  for  some  time  the  prevailing  and  better  opinion 

in  England,  that  authors  had  an  excluuve  copyright  at 
common  law,  as  permanent  as  tbe  property  of  an  estate ;  and 
that  the  statute  of  8  Anne,  c  10,  protecting  by  penalties  that 
right  for  fourteen  years,  was  only  an  additional  sanction,  and 
made  in  affirmance  of  the  common  law.  This  point  came  at 
last  to  be  questioned;  and  it  became  tbe  subject  of  a  very 
serious  litigation  in  tbe  court  of  K.  B.  It  was  debated  at  the 
bar  end  upon  the  bench,  with  great  exertion  of  talent,  and  a 
very  extensive  emdition  and  skill  in  jurisprudence.  It  was 
decided  that  every  author  had  a  common-law  right  in  per- 
petuity, independent  of  statute,  to  the  exclusive  printiDg  and 


(a)  Act  of  congresi,  Febrowj  Sd,  1831,  ch.  IS.  The  righu  of  kntbon  In  th« 
printing,  pnbliahing,  profiu,  knd  lole  of  their  works,  pahlished  prior  to  the  data  of 
this  Elatote,  depeodtd  apon  the  acts  of  coagrsu  of  1790  and  ISOa;  and  for  the 
protection  of  copjTight  under  those  statulea,  see  pott,  p.  376,  note  a,  the  case  of 
Wheaton  d.  Peiera.  Bee  Dwigbt  o.  Appleton,  N.  T.  Legal  Obeerver,  to!,  L  19S,  on 
tbe  Talid  secarit;  of  a  copyright. 


.dr,yGoogIe 


LEC.  XXXYI.]  OP  PERSONAL   PBOPERTT.  475 

pubHshing  hia  original  compositions,  (a)  The  court  were  not 
unanimous ;  and  a  subsequent  decision  of  the  house  of  lords, 
in  Donaldson  v.  Becket,  in  February,  1774,  settled  this  very  liti- 
gated question  against  the  opinion  of  the  K.  B.,  by  establishing 
that  the  common-law  right  of  action  (if  any  existed)  could  not 
be  exercised  beyond  the  time  limited  by  the  statute  of  Anne,  {b) 

The  act  of  congress  is  declared  not  to  extend  to  prohibit  the 
importation,  or  vending,  printing,  or  pabliehing,  within  the 
United  States,  any  map,  chart,  or  book,  musical  composition, 
print,  or  engraving,  written,  composed,  or  made  by  any  person 
not  a  citizen  of  the  United  States,  nor  resident  within  the 
jurisdiction  thereof^ 

The  statute  of  Anne  had  a  provision  against  the  scarcity  of 
editionsand  exorbitancy  of  price.  The  act  of  congress  has  no 
such  provision  J  and  it  leaves  authors  to  regulate,  in  their  dis- 
cretion, the  number  and  price  of  their  books,  calculating  (and 
probably  very  correctly)  that  the  interest  an  author  has  in  a 
rapid  and  extensive  sale  of  bis  work,  will  be  sufEcient  to  keep 
the  price  reasonable,  and  the  market  well  supplied,  (c)  The 
act  of  congress,  though  taken  generally  from  the  pro- 
Tieions  in  the  statutes  of  3  Anne,  ch.  19,  varies  from  'it  '376 
in  several  respects.  The  statute  of  Anne  did  not  die- 
mminate,  as  the  act  of  congress  does,  between  natives  and 
foreigners,  or  require  any  previous  residence  of  the  latter,  but 
granted  the  privilege  of  copyright  to  every  author  of  any 
book,  {d)     The  statute  of  Anne  renewed  the  copyright  at  the 


(a)  Millar  t>.  Taylor,  4  Barr.  Rep.  2303. 

(h)  DonaldsonB  u.  Becket,  died  Id  4  Bnrr.  Bep.  SIOS.  7  Bro.  P.  C.  8S,  S.  C. 
Beckford  u.  Hood,  7  Tenn  Rep.  6S0. 

(c)  When  the  copjrrighi,  or  the  OKcInsive  pritilege  of  prinUog  and  lelling  hooka 
for  a  limited  period  was  inlrodnced  in  Spain,  under  Isabella,  it  iras  granted,  bujs 
Mr.  Piescott,  (Hist,  of  Ferdimiiid  and  IsKbolla,  vol.  ii.  p.  207,}  in  cnnaiderailon  of 
^e  grantee  Ntling  at  a,  reaeonable  nle ;  and  foreign  books  of  every  description  were 
•llowed  to  be  imported  into  the  kingdom  free  of  all  dntj  wbateTer. 

(d)  See  D'Atmaine  v.  Bootey,  1  Yoange  k  CoUjier,  2se. 


1  It  hie  been  decided  thnt  a  pnrchaaer  at  a  sheriff's  sole  of  a  eopperplate.  on  which  a 
map  Tras  engrBved,  does  not  acquire  tbe  right  to  take  impressions  therefVom  and  sell  them. 
Stevens  t.  Cad<r,  14  How.  628.  Same  c  Qlndding,  17  How.  117.  Wood  engraTings, 
printed,  or  illustratioQB  of  a  book,  aie  protected.    Bogue  r.  Honlston,  10  Eng.  L.  &  Eq. 
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expiration  of  the  fourteen  years,  if  the  author  was  then  living, 
for  another  term  of  fourteen  years,  without  any  reentry  and 
republication,  eb  is  required  with  us.  In  one  respect,  authors 
with  us  are  exempted  firom  an  exceedingly  onerous  burden  im- 
posed upon  them  by  the  statute  of  Anne,  (a)  That  statute 
'  required  not  only  the  title  of  the  book  to  be  entered  at  Station- 
ers' Hall,  but  nine  copies  to  be  deposited  there  for  the  use  of 
the  libraries  of  the  two  universities  and  other  libraries ;  and  the 
statute  of  54  Geo.  IIL  enlarged  the  number  to  eleven  copies, 
by  requiring  two  copies  for  libraries  in  the  cdty  of  Dublin,  (ft) 
In  the  case  of  splendid  and  expensive  publications,  supporting 
only  a  few  copies,  this  requisition  is  a  very  heavy  tax  upon  the 
author.  The  statute  of  8  Geo.  II.  ch.  13,  securing  the  privilege 
of  copyright  for  twenty-eight  years  to.  the  inventors  of  prints 
and  engravings,  did  not  require  the  deposit  of  any  copies  for 
public  uses ;  whereas  the  act  of  congress  requires  the  like  entry, 
publication,  and  deposit  in  the  case  of  historical  and  other 
prints,  as  in  the  case  of  books.  The  statute  of  54  Geo.  IIL 
c.  156,  greatly  improved  upon  the  statute  of  Anne,  and  gave  to 
the  author  at  once  the  fall  term  of  twenty-eight  years;  and  if 
he  be  living  at  the  end  of  that  period,  then  for  the  residue  of 
his  life.  The  statute  of  5  and  6  Vict,  c.  45,  provided  still 
more  amply  in  favor  of  authors,  by  declaring  that  every  book 
published  in  the  lifetime  of  its  author  shall  endure  for  his  natural 
life,  and  seven  years  longer ;  and  if  the  seven  years  shall  expire 


(n)  The  excmpdon  of  American  Ruthon,  mentioned  in  the  text,  no  longer  exist*. 
By  an  act  of  Congr^g,  passed  AngcisE  loth,  1846,  ch,  ITS,  icc.  10,  it  ia  provided  that 
"  the  author  or  proprietor  of  any  book,  &e.,  for  which  a  copyright  ahal!  bo  jecnnd, 
&C.,  ahull  witliin  three  months  tram  the  publication  of  said  boolci.  &c.,  delirer,  or 
caase  to  be  delirered,  one  copy  of  the  same  to  the  librarian  of  the  Smithaonian  Inatj- 
tntion,  apd  one  copy  to  the  librarian  of  Congress  Librtuy,  for  the  nte  of  said  libia- 

(&)  A  «l«tnte  of  Wm.  IV.  repealed  this  part  of  the  former  act,  and  reduced  the 
uamber  of  deposited  copies  to  fire.  The  law  of  copyright  was  again  ^tnendcd  by 
Hie  ftct  of  S  and  6  Tict.  c.  45 ;  and  by  a  clanse  in  the  acts  of  8  and  9  Vict.  ch.  93, 
the  absolute  prohibition  of  foreign  reprint)  of  copyright  book*  ia  extended  to  the 
British  («bnial  pi 
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before  the  end  of  forty-two  years  from  the  first  publication,  the 
copyright  shall  endure  for  such  period  of  forty-two  years,  (a) 


(a)  Under  tlie  BnglUh  statute  of  M  Geo.  m.,  the  omiuion  to  enter  the  work  M 
Si4tk>nen'  Hill  deprived  the  sathoc  of  the  penalties  giten  to  him  for  breach  of  the 
copyright,  and  itibjeetcd  him  to  cenain  small  forfeitures  ;  and  bU  excJasiTO  copyright 
still  existed,  and  he  might  sue  for  dumages  on  the  violation  of  it.  Bockford  v.  Hood, 
7  Term  Hep.  620.  Stat.  5  and  6  Vict.  c.  15,  S.  P.  The  act  of  congreaa  ia  not  ene- 
ceplible  of  diat  constniciion,  though  the  omission  to  depmit  a  copy  of  iht  hook  in  the 
clerk'a  office,  ander  the  act  of  congress  of  1831,  docs  not  deprive  the  author  of  his 
vested  copyright,  nor  of  his  remedies  under  the  statute.  That  provieion  is  merely 
diTCCtory.  It  has  been  decided  in  a  case  of  copyright,  under  the  act  of  congress  of 
1790,  that  after  depoBiting  the  title  of  the  book  in  the  clerk's  office,  the  exclnsiTe  ligfaf 
vaa  vested,  and  that  the  publication  of  the  title,  and  the  deposit  of  a  copy  of  the  book 
in  the  secretary's  office,  were  acts  merely  ilirectorj,  and  constituted  no  part  of  the 
essential  requisites  for  securing  the  copyright,  NicboU  v.  Baggies,  3  Day's  Conn, 
Rep.  145.  But  under  the  act  of  IBOS,  the  publication  was  held  to  be  essential,  Bwer 
V.  Coxa,  *  Wash,  C.  C.  Rep.  *B7.  And  in  Whcaton  b.  Peteta,  8  Pelers's  U.  S.  Hep. 
S91,  the  question  of  eopyrigbt  was  discussed  by  counsel  with  great  learning  and 
ability,  and  a  majority  of  the  supreme  court  held  that  an  author  had  no  common-law 
copyright  in  his  published  works ;  that  if  such  a  common-law  right  ever  existed  in 
England,  yet  there  was  no  common  law  of  the  United  States  on  the  sobject,  and  there 
WIS  no  evidenre  or  presarapliou  that  any  such  common-law  right  had  ever  been  inlro- 
daced  or  adopted  in  Pennsylvania,  where  the  controversy  in  that  case  arose ;  and  that, 
ai  in  England,  since  the  slalate  of  B  Anne,  an  author's  exclusive  right  of  literaiy 
property  in  hia  published  works  was  confined  to  the  period  limited  by  the  statute,  so 
in  that  case  the  author's  right  depended  upon  the  acts  of  congress  of  1790  and  1803. 
It  was  further  held  that  the  requirements  in  the  act  of  1790,  as  explained  and  amended 
by  the  act  of  ISO!,  to  deposit  a  copy  of  the  title  in  the  clerk's  office,  and  to  insert  a 
copy  of  that  record  in  the  title-page  of  the  work,  or  in  the  succeeding  page,  and  to 
publish  the  same  for  foor  weeks  in  a  newspaper,  and  to  deposit  a  copy  of  the  work, 
within  six  months,  in  the  office  of  the  secretary  of  state,  were  all  acta  essential  to  the 
title,  and  necessary  to  be  performed,  to  enable  the  anthor  to  claim  the  protection  nnd 
benefit  of  those  statutes.  The  court  likewise  declared  that  no  reporter  bad  or  could 
have  atiy  copyright  in  the  written  opinions  delivered  by  the  jndges  of  that  court. 
The  minority  of  the  court  held  thai  aulhore  had  a  common-law  right  in  their  works, 
which  existed  independent  of  the  acta  of  congress,  and  under  die  common  law  of  the 
several  stales ;  and  that  the  statute  right  and  remedy  vested  upon  recording  the  title- 
page  of  the  book,  and  inserting  a  copy  of  the  act  in  the  page  next  to  the  title-page; 
and  that  the  subsequent  notice  and  deposit  were  merely  directory,  according  to  the 
decision  in  Nichols  d.  Buggies. 

H.  Renouanl,  the  author  of  a  treatise  on  patents,  ns  mentioned  in  i  preceding  note, 
has  published  a  dissertation  on  the  rights  of  authors,  in  which  he  contends  that  authors 
have  not,  upon  just  principles,  any  pcrpclust  copyright,  and  are  only  cntillcil  to  tho 
protection  and  remuneration  which  statute  law  alTords.  The  sabslauce  of  that  disser- 
tation is  given  in  the  American  Jnrist,  No.  43,  for  October,  1339;  and  if  the  reason 
and  policy  npon  which  the  opinion  of  M.  Renouard  is  founded  be  not  sufficient,  we 
an  nererthelett  salbAed  that  the  protection  of  copyright  in  perpetuity,  independent 
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*  877         *  The  cognizance  of  cases  arising  nndei  the  act  of 
congreea  securing  to  authors  the  copyright  of  their  pro- 


of Btntnte  provlnion,  u  ma  once  contended  for  in  the  great  e$ae  of  Miner  v.  Tajlor, 
it  vigionary  and  impracticable, 

Tbe  French  law  of  copyright  ii  foonded  on  the  repnblicaii  decree  of  Jnlj  ISth, 
1T9S,  which  gave  to  authors  of  writings  of  all  kiada,  compoeer*  of  music,  painien, 
and  engravers,  a  right  for  life  in  Iheir  worki,  and  to  tbeir  heirs  for  ten  jein  after 
tbeir  deaths,  with  Blnm^  proTiaiaoB  againit  the  toTaiion  of  inch  literar;  piopeny. 
One  oop;  was  to  be  deposited  in  the  nUional  libnuy.  Ths  imperial  decree  of  tbe  5th 
Pdmiar;,  ISIO,  made  iome  modifications  of  that  law,  and  gare  the  right  to  the  andior 
for  life,  and  to  his  wife,  if  she  sorriTed,  for  life,  and  to  their  children  for  iwen^ 
years ;  and  the  right  was  secared  by  adequate  civil  penalties-  A  nnmber  of  interest- 
ing qaeatioai  hare  been  diicossed  and  decided  in  the  French  triban^  nnder  the 
ftboTC  Ihit,  and  thej  are  reported  in  the  Repertoire  de  Jarisprndence,  par  Merlin,  dt. 
ContrefitfOD,  sec.  1-15;  and  in  bis  Qaestions  de  Droit,  tit.  Propriftd  Liu^raite, 
sees.  I,  i.  In  the  case  of  Masson  ft  Besson  v.  Moolardier  &  I«clere,  in  the  latter 
work,  sec.  1,  a  new  edition  of  the  Dictionary  of  the  French  Academy,  with  colorable 
additions  only,  vna  a^jadged  to  be  a  fraadolent  violation  of  the  copyright;  and 
Merlin  has  prcserred  his  elaborate  and  eloquent  argamont  in  support  of  literary  prop- 
erty. In  the  case  of  Lahante  &,  Bonnemaison  o.  Sieber,  the  qaesdoD  was  concemiog 
the  rights  of  foreign  aathors ;  and  it  was  decided  and  sealed  on  appeal,  in  March, 
ISIO,  that  the  French  aesignee  of  a  literary  or  mnsical  work,  not  published  abroad, 
acquired  in  France,  after  conforming  to  the  nsnal  terms  of  the  French  law,  be/on  tuu/ 
piMkatioa  tAroad,  the  exclasire  copyright  nnder  the  law  of  IT93.  See  Questions  de 
Droit,  tit.  Propri^td  Iitt6«ire,  sec.  S.  It  is  understood  to  be  lawful  to  publish  is 
France,  without  the  permission  of  the  author,  a  work  already  pablished  in  a  foreign 
conntry.  lUpenoire,  vA.  lup.  sec.  10.  The  Freuch  law  is  much  more  liberal  in  the 
protection  of  intellectual  prodactiDns  to  auEhors  and  dieir  heirs,  than  either  the  Eng- 
lish or  our  American  law;  and  it  is  a  cnrioas  fact  in  the  history  of  mankind,  that  the 
French  national  convention,  in  July,  IT33,  should  have  busied  themaslves  with  the 
project  of  a  law  of  that  kind,  when  the  whole  republic  was  at  Chat  time  in  the  most 
Tiolent  convulsions,  and  the  combined  armies  were  invading  France  and  besieging 
Taleaciennes;  when  Paris  was  one  scene  of  sedition,  terror,  proscription,  imprison- 
ment, and  judicial  massacre,  ander  the  forms  of  the  revolutionary  tribunal;  when  the 
convention  had  just  been  mntileted  by  its  own  dennnciation  and  imprisonment  of  the 
deputies  of  the  Gironde  party,  and  the  whole  nation  was  preparing  to  rise  in  a  mass 
to  expel  the  invaders.  If  the  production  of  anch  a  law,  at  such  a  crisis,  be  not  resoU- 
able  into  mere  vanity  and  afieciation,  then  indeed  we  may -well  say,  with  Mr.  Hume, 
(0  inconsistent  is  human  nature  with  itself,  and  so  easy  do  gentle,  pacific,  and  gen- 
erong  sentiments  ally  both  with  the  most  heroic  courage  and  the  flercast  barbarityl 

There  is  a  dispositiou  in  France  to  enlarge  stilt  fiirther  the  term  of  an  author's 
property  in  his  works ;  and  the  commissioners  appointed  by  the  king  to  frame  a  new 
law  on  the  subject,  reported,  in  the  summer  of  1896,  the  draft  of  a  law,  in  which  Ihej 
proposed  to  give  to  anthora  and  artists  of  works  of  all  kinds,  property  iu  their  works 
for  life,  and  to  their  legal  repretentalives  for  fifty  years  fiom  tlieii  deaths ;  and  copy- 
right in  a  work  to  be  protected  from  piracy  by  represeDlation,  as  wctltas  piracv  by 
pnblicadoD.    But  it  is  undenlood  that  the  French  copyright  still  reeti  npon  tbe  pro- 
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dactions,  belongs  to  the  coorU  of  the  United  States ; 
bnt  there  *are  no  decisions  in  print  on  the  subject,  and     *378 
we  must  recur  for  inBtruction  to  principles  settled  by  the 
Bnglish  decisions  under  the  statute  of  Anne,  and  Vbich  are,  no 
doubt,  essentially  applicable  to  the  rights  of  authors  under  the 
act  of  congress. 


rteions  of  1810,  and  tbat  the  propoeed  modlfioitioita  of  1836  did  oat  pu»  into  a  la«. 
Id  Prassia,  bj  an  ordinaoce  of  the  king,  In  Jooe,  1S3T,  copyright  endarei  for  the  Uf« 
of  the  aothor,  and  to  his  heirs  fbr  thirtj'  jfears  afUr  Ma  death.  The  rapid  and  piratical 
repriat  in  Betgium  of  Fmnch  hooka,  as  soon  as  they  are  oat,  and  the  coDseqneQt 
difl^ision  of  them  all  otct  Fratice,  rains  the  valae  of  eopjiight  in  Fmnca.  There  it 
the  same  eril  ta  respects  French  Switzerland.  Copyright  has  a  foic  cUim  to  iater- 
DUioaBl  protection.  In  Germany,  copyright  is  perpeCnali  hut  it  cannot  be  of  much 
Talne,  for  there  is  no  one  nnifonn  Germanic  legislation  on  the  subject,  to  protect 
Mpyright  among  so  many  independent  states,  nsing  a  common  language.  It  is  said, 
however,  (hat  there  it  a  redprocal  secnrity  of  copyright  by  treaty  between  Prussia 
and  Anstriaj  and  by  the  act  of  onion  of  the  Germanic  confederacy  of  ISIG,  the  diet 
was  directed  to  make  uniform  decrees  for  tile  protection  of  copyright.  By  the  Fms- 
Bian  ordinaDca  of  June,  1S3T,  the  copyright  U«  of  tbaP  kingdom  applies  generally 
to  works  publighed  in  foreign  states,  proTided  the  copyright  law  of  such  state  applies 
lo  and  protects  works  published  in  the  Fmssian  dominions.  So,  also,  the  English 
ttatnlfl  of  I  and  2  Viclona,  ch.  S9,  secures  to  authors,  in  certain  cases,  ihe  inter- 
naiional  copyright,  by  allowing  the  queen  in  conncil  lo  grant  to  authors  of  books, 
which  shall  thereafter  be  pabliihed  in  any  foreign  conntt7  to  be  speciQcd  in  the  order, 
Ibe  privil^o  of  copyright  in  the  British  dominions,  for  ■  term  not  exceeding  that 
granted  to  British  aatbort,  npon  entry  and  deposit  of  the  work  with  the  wardiouse 
keeper  of  the  company  of  Btationett  in  London ;  the  grant  Co  be  upon  Che  condition 
that  British  authors  hare  the  like  protection  in  the  foreign  couutry.  The  case  of 
Germany  shows  how  important  it  was  in  this  country,  chat  the  law  of  copyright 
shonld  rest  on  the  broad  basis  of  federal  jurisdiction.  By  the  law  in  Bussia,  as 
established  in  182S,  copyright  in  books  and  CranalaCions  is  secured  lo  an  author  for 
life,  and  to  his  heirs,  after  his  death,  for  twenty-fiTe  years,  and  no  such  right  can  be 
sold  for  debt.  In  May,  1840,  a  treaty  was  snEered  into  by  Che  Sardinian  and  Anstrian 
Lombardy  goTemmenCa,  providing  for  che  secnrity  of  literary  property  within  their 
respective  dominiona ;  and  the  king  of  the  Two  Sicilies,  the  Grand  Duke  of  Tus- 
cany, and  the  Dnkca  of  Lncca  and  Modena,  have  acceded  to  Che  treaty.  This  is 
justly  deemed  a  very  anspicions  event  in  the  history  of  copyright.  The  copyright, 
or  right  of  property  in  works  of  science,  literature,  and  art,  including  pictures,  statues, 
drawings,  copperplates,  and  lithographs,  appearing  within  thrir  reapeetiTe  Italian 
states,  is  secured  to  the  author  and  his  asaigas  for  his  fife,  and  for  thin/  years  afler 
his  dealh.  If  published  after  his  death,  it  is  protected  for  forty  years  from  the  time 
of  pabUcBtion.  Every  article  of  an  encyclopedia  or  periodical  work,  exceediug  three 
printed  sheets,  is  to  be  held  a  separate  work,  and  all  allowable  extracts  are  to  be 
coaSnod  to  diree  printed  pages  of  Ihe  original  In  Holland  and  Belgium,  Che  author 
ia  protected  lb  his  copyri^t  during  his  life,  and  to  his  legal  represenlatlTeB  during 
twenty  years  after  hit  death. 


.dr,yGoogIe 


480  OP  PERSONAL  PROPBRTT.  [PABT  V. 

It  waa  decided,  in  Coleman  v.  Watken,  (a)  that  (he  acting  of 
a  dramatic  composition  on  the  sta^,  was  not  a  pablic&on 
within  the  statate.  The  plaintiff  had  purchased  horn  O'Keefe 
the  copyright  of  an  entertainment  called  the  Agreeable  Bni- 
prise,  and  the  defendant  represented  this  piece  upon  the  stage. 
The  mere  act  of  repeating  such  a  performance  from  memory 
was  held  to  be  no  publication.  On  the  other  hand,  to  take 
down  from  the  mouths  of  the  actors  the  words  of  a  dramatic 
composition,  which  the  author  had  occasionally  suffered  to  be 
acted,  but  never  printed  or  published,  and  to  publish  it  from 
the  notes  so  taken  down,  was  deemed  a  breach  of  right ;  and 
the  publication  of  the  copy  so  taken  down  (being  the  farce 
entitled  Love  a  la  Mode)  was  restrained  by  injunction,  (b) 
Since  the  case  above  mentioned,  injunctions  have  been 
'379  granted  in  chancery  even  'against  the  acting  of  a  dra- 
matic work,  witiiont  the  conaeot  of  the  proprietor ;  (c) 
and  the  narrow  and  unreasonable  constraction  given  to  the 
claims  of  an  author  by  the  K.  B.,  seems  to  have  been  very 
properly  enlarged  by  the  court  of  chancery.  But  as  the  lord 
chancellor,  as  late  as  1822,  took  the  opinion  of  the  court  of 
K.  B.  whether  an  action  would  lie  for  publicly  acting,  and  rep- 
resenting for  profit,  a  tragedy  altered  for  the  stage,  without  the 
consent  of  the  owner  of  the  copyright, — and  as  that  opinion 
was  against  the  action,  it  is  probable  that  the  rule  in  chancery 
will  conform  to  that  at  law.  (d) '  In  England,  there  may  be 
relief  granted  against  the  piratical  publication  for  profit,  of 
lectures  delivered  orally,  and  taken  down  in  short  hand  by  the 
pupils,  (e)  ^    But  relief  for  such  an  injury  does  not  seem  to 

(a)  &  Term  Bep.  S«5. 

(6)  MBckliQ  V.  RicbudBon,  Amb.  Bep.  694. 

(e)  MorriB  v,  Hsrria  uid  Morris  v,  Kellj,  cited  in  Eden  on  iDJone.  196. 

{d]  Mnmf  V.  EUiaton,  S  Bamew.  &  Aid.  657. 

{t)  Abersetjie;  v,  Hntchison,  reported  io  Maagbam  od  Literar;  Propertj,  U7-IM. 
The  Btataie  of  5  and  6  Wm.  IV,  c.  65,  has  since  eecnred  lo  vral  lecturen  the  wle 
liber^  of  printing  and  publishing  their  own  compositions. 

in  England,  and  atatnle  18G6,  c.  ISfi,  in  the 
are  protected  in  the  eicIneiTe  right  to  the  representation 
of  their  works  npon  the  stage. 

3  Bsrtlett  I.  CriUeaden,  4  M'L.  SOO,  E  M'L.  B2.  Nor  ia  it  n  publicutioa  C^  a  teacher  to 
allow  his  pnpils  to  copy  his  MSS.,  il)id.  It  is  nn  infringement  of  copyright  nnder  St.  6 
and  B  Vict.  c.  IG,  to  licbograpb  copies  of  a  song  for  prlvata  use  and  not  for  sale.  Kovello 
t.  Sndlow,  11  E.  L.  &  £q.  4S3- 
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come  witfain  any  of  the  provieionB  of  the  act  of  congress  on 
the  subject  of  copyrights;  and  if  it  can  be  afforded  at  all,  it 
mnst  be  upon  the  principles  of  the  common  taw,  tmder  the 
state  jurisdictions,  (a) 

If  an  author  first  publishes  abroad,  and  does  not  use  due 
diligence  to  publish  in  England,  and  another  fairly  publishes 
his  work  in  England,  it  is  held  that  he  cannot  sue  for  a  breach 
of  copyright.  Whether  the  act  of  printing  and  publishing 
abroad  makes  thev/aikpublici  juris,  ia  not  decided.  It  becomes 
so  if  the  aathor  does  not  promptly  print  and  publish  in  Eng- 
land ;  and  the  statute  of  Anne  had  a  reference  to  publications 
in  England,  and  it  was  them  only  that  it  intended  to  protect  (b) 


(a.)  In  ClajtoD  u.  Stone,  decided  in  the  Circuit  Court  of  the  United  States,  at  New 
York,  December,  182B,  it  waa  held,  that  a  priet  eurrent,  published  in  a  lemi-weckly 
newspaper,  wsa  not  a  book,  vithin  the  act  of  congnui,  becaoM  not  a  work  of  science 
or  learning,  but  of  men  indiutr;. 

(t)  Clemeati  a.  Walker,  2  Barnew.  &  Cregs.  BEI.  In  the  case  of  Chappell  u.  Par- 
da}',  1B45,  14  McesoD  &  W.  319,  the  Lord  Ch.  Baron,  npon  a  review  of  the  English 
authorities,  declared  the  teaalt  to  be,  that  if  a  foreign  author,  oot  haring  published 
ahroad,  Srat  publishes  in  England,  he  ma;  hare  the  beneSt  of  English  statutes  of 
31  J.  I.  and  5i  0.  III. ;  but  that  no  case  had  decided  that  if  the  author  first  published  ^ 
abroad,  he  can  afterwards  have  the  benefit  of  it  b;  publishing  in  England.  The 
decision  in  the  case  was,  that  a  foreign  author  residing;  abroad,  or  the  assignee  of  a 
foreign  author,  who  composes  and  publishes  liis  work  abroad,  had  not  M  common 
law,  Dor  under  the  English  statutes  above  men^Ded,  any  copyright  in  England. 
The  British  statutes,  saiit  Ch.  B.  Pollock,  meant  only  to  protect  Biitisb  subjects,  and 
to  foster  and  encourage  British  iodusiry  and  taleot-i 


'  In  Boosej  c.  Pnrday,  IS  Jurist  Rep.  part  1,  p.  918,  it  was^decided  that  a  foreign  au- 
thor residing  abroad,  or  bis  oEBlgn,  was  not  entitled  to  the  benofit  of  the  statutes.  8  Anne, 
ch.  19,  and  54  Geo.  IIL  ch.  IG6.    These  acts  hare,  however,  since  been  repealed. 

In  thecaseofBooeej  V.  Davidson,  13  Jurist,  part  1,  8TE,  it  would  seem  that  the  decision 
WM  directly,  contrary,  as  it  was  also  in  the  previous  case  of  Cocks  v.  Fuiday,  S  Man. 
Gran.  &  Scott,  880.  The  last  case  was  niidar  the  existing  statute  of  G  &  B  Viotoria,  ch. 
16i  butthecaseof  Booaej  D.  Purday  Is  the  latest.  The  law  on  this  point  is  con^dered  as 
unsettled  in  England.  See  an  elaborate  article  on  this  sabject,  taken  from  the  London 
Jurist,  in  the  U.  S.  Uw  Magazine  for  Dec.  1B£0,  vol  ii.  p.  631. 

Since  the  preceding  note  was  written,  a  decision  has  been  made  in  the  exchequer  cham- 
ber, that  the  as^gnee  of  a  work,  written  by  an  alien  In  a  foreign  conatiy,  but  never  before 
pnblished,  is  entitled  to  the  protection  of  the  English  copyright  laws,  upon  taking  out  a 
copyright  in  England.  Booaey  i>.  Jeflbrys,  1851|  4  Eng.  L.  &  Eq.  47S.  It  is  nndeistood 
that  this  case  will  be  carried  to  the  house  of  lords  for  a  Hnal  decision  of  the  qnestiou. 
The  case  was  finally  decided  in  the  bonse  of  lords,  Angnst  1,  IS6*. 

The  declflon  of  the  exchequer  chamber  was  reversed.  It  was  held  that  a  foreigner 
could  not  obtain  an  English  copyright  by  Snt  publishing,  while  a  resident  abroad,  a  work 

vol..  u.  41 
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An  iDJnnction  to  restraia  the  paUicatioa  of  nnpab- 
■380  lished  •  manascripts  haa  been  frequently  granted  in  Eng- 
land ;  {a)  and  on  the  ground  that  the  author  had  a 
property  in  an  unpublished  work  independent  of  the  stat- 
ute, {by  Literary  property  is  the  ownership  to  which  an  author 
is  entitled  in  the  original  manuscript  of  his  literary  \70tk ;  and 
the  identity  of  the  work  consists  in  the  sentiment  and  lan- 
guage, (c)  It  is  clearly  the  author's  exclusive  right,  inaemucfa 
as  it  is  created  by  his  own  labor  and  invention ;  and  the  reason 
and  moral  sense  of  mtmkind  acquiesce  in  the  solidity  of  the 
title.  The  act  of  congress  says  that  no  person  shall  be  entitled 
to  the  benefit  of  the  act,  unless  he  shall,  before  publication, 
record  the  book  in  the  clerk's  office  of  ihe  district  conrt,  by  de- 
positing a  printed  ct^ty  of  the  title  with  the  clerk ;  but  there  is 


(a)  Eden  on  bijunctioDg,  375. 

{b)  Dake  of  Queenabeny  n.  Sbebbeare,  2  Eden's  Sep.  339.  Soathey  v,  Sherwood, 
S  MeriTole's  Bep.  4SG.  Macklin  v.  Bicbafdeoa,  Ambl.  Bep.  694.  While  v.  OenxJk, 
2  Bamcw.  &  Aid.  aSH. 

(e)  Tha  identity  of  a  litenu;  composition,  bbtb  Sir  Wm.  Blackstoiie,  consista  en- 
tire]; in  the  sentiment  and  the  Ungnage.  The  Btune  conceptionB,  clothed  in  the  same 
'words,  miut  necesiaril]'  be  the  same  composition.  S  Blades.  Com.  -loe.  The  copy- 
right applies  to  the  pecnliar  expTcsiIon  ot  ideas  which  the  anthoi  haa  used,  and  a 
work  may  be  the  subject  of  copjrigbt,  although  the  materials  which  compose  it  naj 
be  found,  in  the  works  of  other  anthors  antecedentlj  printed,  provided  the  plan,  the 
anangemeot,  and  the  combination  of  those  maierials  be  origin^,  and  wbich  mnat 
necessarily  be  the  fesult  of  intellectoal  exertion  and  skill.  It  is  of  no  coaseqaeuce 
whether  the  iavaiion  of  the  copyright  be  a  simple  reprint,  or  by  incorporating  the 
whole,  or  a  large  portion  thereof,  in  some  larger  work.  The  form  in  which  the  piracy 
is  effected  ia  not  material.  Gray  d.  Hussell,  C.  C.  U.  S.  for  MossachuBOtts,  Oclober, 
IS39.  1  Story's  Rep.  ll'  Emerson  v-  Davies,  3  Story's  Bep.  768.  An  equitable 
right  to  a  copyright  is  eqaally  within  the  protection  of  the  law.  Shadweli,  Vice-cban- 
cellor,  in  Bohn  v.  Bogae,  Feb.  laiS. 


in  England;  and  that  bis  assignment  OMiferred  do  ri^t  to  a  raident  of  En^and.    It  was 

said  that  If  a  foreigner  was  in  £n^and  at  the  time  of  the  first  publicaUon,  and  thus  owed 
a  local  allegiance  to  the  crown,  be  could  obtain  a  copyright  for  his  works. 

<  The  anthor  of  works  of  literatare,  art,  or  science,  has  socb  axclmi-re  right  of  pn^ierty 
in  snoh  worki,  wtiile  they  mnain  nnpublislied,  that  the  coort  will  restndn  any  person  not 
haviDg  title,  fnim  publishing  any  list  or  descriptlTO  catalogue  of  soch  woits.  Prince  Al- 
bert «.  Strange,  (Eng.  Ch.)  Law  Beporter,  Jnly,  1849,  toI,  xil.  p.  138. 

A  writer  to  the  London  Jurist,  (Feb'y,  184(1,)  intimates  doubts,  and  with  apparent  Jus- 
tice, of  the  coireclnees  of  this  poaltloD.  It  is  certainly  carrying  tha  ri^t  of  aathoia  to  a 
great  exteot  to  restrain  by  injunction  the  communi  cation,  not  only  of  the  Works  them- 
selves, but  the  bat  (rf  their  existence,  and  the  deslgoation  of  the  mode  of  their  existeooe. 
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another  Bection  of  the  act  which  declares,  that  if.  any  person 
should  print  or  pnbliah  any  manascript,  without  the  consent  of 
the  author  or  [ooprietor,  (he  being  a  citizen  oi  reeideiit  of  the 
United  States,)  he  shall  be  responsible  in  damages  by  a  special 
action  on  the  case.  The  courts  of  the  United  States  are  author- 
ized to  grant  injunctions  to  protect  the  violation  of  the  rights  of 
anth<H8  and  iaventorB,  apd  to  protect  manuscripts  firom  piratical 
publication,  (a)'  No  length  of  time  will  authorize  the  publi- 
cation of  an  author's  original  manuscript  without  his  consent. 
In  England,  the  publication  of  private  letters,  forming  a  literary 
composition,  has  been  restrained,  on  the  ground  of  a  joint  prop- 
erty existing  in  the  writer,  as  well  as  in  the  person  to  whom  the 
letters  were  addressed.  The  letters  of  Pope,  Swift,  and  others, 
and  the  letters  of  Lord  Chesterfield,  were  prevented  from  a  snr- 
leptitiouB  and  nnautiiorized  publication  by  the  process  of  injanc- 
tion.  Lord  Ch.  Hardwicke  declared  that  the  receiver  of  a  pri- 
vate letter  only  acquires  a  qualified  interest  in  it.  The  paper 
on  which  it  is  written  may  belong  to  him,  but  the  composition 
does  not ;  and  he  cannot  publish  it  without  the  consent 
of  the  writer.  (6)  In  the  case  of  Perceval  v.  *  I%ipps,  (c)  '381 
the  vice-chancellor  held  that  private  letters, *baving  the 
character  of  literary  composition,  were  within  the  spirit  of  the 
act  protecting  literary  property ;  and  that  by  sen^ng  a  letter 
the  writer  did  not  give  the  receiver  the  right  to  pubUsh  it.  Sut 
the  court  would  not  interfere  to  restiain  the  publication  of  com- 
mercial or  friendly  letters,  except  under  circumstances,  (d)  The 
publication  or  production  of  business  letters  might  often  be 
necessary  in  one's  own  defence.     If  the  publication  of  private 


(a)  Act  of  coDgrau,  Febmarj  Sd,  1S91,  sec.  9. 

(b)  Pope  V.  Curl,  a  Alk.  Kep.  342.  Thompeon  c.  Btanhope,  Amb.  Bep.  737.  Id 
1604,  (he  court  of  Beesions  in  Scotland  interdicted,  at  the  initance  of  tbe  children,  tlie 
pnblicstioa  of  the  muinscript  letters  of  the  po«t  Bnmi.  Cadell  &  Davis  v.  Slew- 
art,  cited  ia  1  Bell's  Com.  116,  n. 

(c)  a  Vei.  A  Bea.  19. 

{d)  In  Wetmore  v.  Seovell,  3  Edward's  N.  T.  Ch.  Hap.  BIB,  Ab  rice-chancellor 
lefnsed  lo  exercise  the  power  to  prevent  the  publication  of  prirate  letters  of  boiineas. 
vhea  liq  poaatd  no  attribute  of  literary  ampotitioa. 


1  Bartlett  •;  Cdttendoi,  6  McL.  S3. 
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letters  wonld  be  a  breach  of  trust,  the  poblication  has  been,  and 
may  be  restrained,  (a)  It  is  easy  to  perceive  the  delicacy  and 
importance  of  this  branch  of  eqtuty  jarisdiction  relative  to  the 
publication  of  mannsc^pts  and  private  correspondence.  The 
publication  of  private  letters  ought  to  be  lestaained,  when  it 
woald  be  a  breach  of  confidence  and  trust,  as  letters  of  court- 
flhip ;  or  when  injurious  to  the  character  and  happiness  of  oth- 
ers.' On  the  other  hand,  the  courte  will  not  lend  their  {detection 
to  works  which  are  evidently  injnrions  to  the  public  morals  or 
peace,  or  are  an  oiFence  against  decency,  or  ate  libels  upon 
individuals,  (b) 

A  copyright  may  exist  in  a  translation  as  much  as  in  an 
original  composition,  and  whether  it  be  produced  by  personal 
application  and  expense  or  by  gift  (c)  '  A  copyright  may  ex- 
ist in  part  of  a  work,  without  having  an  exclosive  right  to  the 


(a)  PerocTftl  v.  Phippa,  a  Yea.  &.  Bea.  27.  Eari  of  Oraiurd  v.  Ihinkin,  1  Ball  &  B. 
207.  Oee  i>.  PriCcbord,  S  Swanat.  Rep.  418.  Hr.  Justice  Story  aiserU  strongl;  the 
proprieC;  of  the  jurisdiction,  bj  injunction,  to  restrain  the  publication  of  prirata  let- 
ters, thongh  not  strictl;(  liletary  composiuoua,  except  when  called  for  id  the  admiais- 
tration  of  public  justice.  Com,  on  Eq.  Juriapmdon«e,  toI.  iL  \  944-950.  Denia  o. 
Leclerc,  1  Martin's  Lonia.  Bep.  297.  Thia  doctrine  is  sound  and  just,  ibat  a  coart  of 
equity  oaght  to  inlerpoee  where  a  letter  from  its  verj  nature,  as  in  the  caaes  of  mat- 
ters of  buaineaa,  or  friendship,  or  advice,  or  family  or  private  conSdance,  imports  the 
implitd  or  necessary  intention  and  duty  of  priracy  and  secncy,  or  irtiere  the  publica- 
tion would  be  a  liolaiioo  of  irui  or  nanfidtnce,  founded  in  contract  or  implied  ftom 
circamstuncca ;  or  when  made  for  the  purpose  of  indalging  a  gnwa  and  diseased 
public  curiosity  by  the  circalBtion  of  private  anecdotes,  or  famiij  secreta,  or  personal 
concerns.     Story,  titi  ivpra,  sees.  947,  948,  949. 

(b)  Fot«s  V.  Johnea,  4  Eip.  K.  P.  Rep.  97.  Hima  n.  Dale,  S  Campb.  Rep.  27,  o. 
Soathej  d.  Sherwood,  S  Merivale's  Bep.  439.  Walcot  n.  Walker,  7  Ves.  1.  Law- 
rence V.  Smith,  Jacob's  Rep.  471.  Murray  v.  Beabow  and  Lawrence  u.  Smith,  de- 
cided in  1S23,  and  cited  in  Maugham  on  Literary  Property,  90,  91. 

(c)  Wyatt  V.  Barnard,  3  Tea.  &  Bea.  77. 


1  Theaulhority  of  ohaocBiy  to  restrain  the  publicatfoa  of  private  lettera,  npon  petition 
of  the  autfaOT  or  owner,  baa  been  beld  to  rest  eiclnsivel;  upon  the  groand  of  their  value  lo 
the  complainant,  as  literary  pnip«n^.  Where  letters  were  pnbliihed  nnder  circumstances 
calculated  to  greatly  wound  the  feelings  of  the  author,  and  wbicb  be  would  never  have 
cons«nted  to  pnlillab,  ao  injnncUoD  restraining  such  pablication  was  dissolved,  on  the 
ground  that  "the  complainant  never  could  have  coasidered  them  as  of  any  value  what- 
ever, as  literary  productions."    Hoyt  v.  Maclteniie,  8  Barb.  Ch.  R.  820. 

1  A  traoslation  is  no  infringement  of  copyright  even  whea  another  translation  bas  been 
published  under  the  autbor't  sanction.    Stowe  v,  Thomaa,  1  Wall.  Jr.  647. 
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whole.  Gray'a  poems  were  collected  and  published,  with 
additional  pieces,  by  Mason ;  and  Lord  Bathuist  *  pio-  *  383 
hibited  by  injunction  the  unauthorized  publication  of  the 
additions,  (a)  So  Lord  Hardwicke  restrained  a  defendant  firom 
[nrinting  Mlton'a  Paradise  Lost,  with  Dr.  Newton's  notes,  (b) 
A  mere  colorable  abridgment  of  a  book  is  an  evasion  of  the 
statute,  and  will  be  restrained ;  but,  as  Lord  Hardwicke  ob- 
served, this  will  not  apply  to  a  real  and  fair  abridgment ;  for  an 
al»idgment  may,  with  great  propriety,  be  called  a  new  book. 
It  is  often  very  extremely  useful,  and  displays  equally  the  in- 
vention, learning,  and  judgment  of  the  author,  (c)  A  bona  fide 
abridgment  of  Hawkesworth's  Voyages  has  been  held  no  viola- 
tion of  the  original  copyright.  (<Q  So,  an  abridgment  of  John- 
son's Kasselaa,  given  as  an  abstract  in  the  Annual  Register, 
was  held  not  to  be  a  piratical  invasion  of  the  copyright,  but  in- 
nocent, Eiad  not  injurioua  to  the  original  work,  (e) ' 


(a)  Hason  i>.  Mnrraj,  dud  in  1  Eul'i  B«p.  3G9. 

(&)  Lord  Keojon,  in  Esit's  Rep.  361.  Tonaon  n.  Walker,  1752,  3  Swonst.  Rep. 
S72.  Though  there  nu  nothing  nen  in  Milton's  ParadisB  Lost,  with  Newton's 
notes,  except  the  notCB,  I<ord  Hardwicke  granted  an  injunction  egoinit  the  whole 
book ;  bat  the  role  seema  now  to  be,  that  channecy  cannot  grant  an  injunction  against 
tieicMe  boot,  on  acconntof  the  piratical  qualitj  oT  a  pert,  anlesa  the  part  pirated  if 
such,  that  granting  an  ii^unction  against  that  part  necoisaril;  deatro7s  the  whole. 
An  action  at  law  maj  be  brought  for  pirating  a  part  Lord  Eldon,  in  Mawman  v. 
T^g,  3  RnsseU's  Eep.  398.  An  editor  may  have  a  copjright  in  hi»  own  marginal 
notes.    WheatOD  n.  Peters,  8  Peters's  Sep.  5B1. 

(c)  Gyles  v.  Wilcox,  3  Atk.  Bep  Ul. 

(d)  Anoo.  Loffl's  Rep.  775. 

(r)  Dodsley  n.  Kinneratey,  Amb.  Rep,  403.  This  latitudinary  right  of  abridgment 
is  liable  (o  abuse,  and  to  trench  upon  the  copyright  of  the  author.  The  question  as  to 
a  bona  j\dt  abiidgtaeol  may  tam,%iot  so  much  upon  the  qoantity  as  the  value  of  the 
selected  materials.  All  the  vital  part  of  another's  book,  said  Lord  CoUenbam, 
might  be  taken,  though  it  might  be  of  a  small  proportion  of  the  book  in  quaodty. 
The  slightest  circumstances  in  these  cases,  as  Lord  Eldon  well  observed,  make  the 
"  most  important  distinction,  Wilkins  v.  Aikin,  17  Vesey,  425.  Bramwell  v.  Hal- 
comb,  3  Mylue  &  Crajg,  T3T.  Saunders  v.  Smith,  ib.  7SB,  T29.  Mr.  Jastice  Story 
makes  some  very  jnst  and  pertinent  obiervHlions  on  this  point  in  the  case  of  Gray  a. 
Russell,  C.  C.  TT.  S.  for  Maasachnsects,  October  term,  1B39,  1  Story's  R.  11.  And  as 
evidence  of  the  sensibility  as  well  at  good  sense  and  sound  morality  of  authors  on  this 
subject,  we  may  refer  to  Dr.  Lieber,  who  condemns  this  abue  of  copyright  under  the 
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A  person  cannot,  under  the  pretence  of  qaotation,  poblish 
either  the  whole,  or  any  material  part  of  another's  work ;  hut 


thvpe  of  Abridgments,  and  hAds  that  it  is  as  if  k  man  had  a  right  to  cut  the  eiat  of 
my  corn,  provided  be  leaves  ihe  stalka  nntonched.  Political  Ethics,  vol.  i.  133. 
Lord  Campbell,  in  his  very  interestiog  and  learned  "  Lives  of  the  Lord  Chancellow," 
vol.  V.  aG,  qnesUons  the  einnt  of  the  rule  laid  down  bj  Lord  Hardvicke,  nbich  ma; 
extend  to  an  abridgment  tending  to  injnre  the  repnlatioa  and  lessen  the  profits  of  the 
■nthor.  In  Cnnia's  Trestise  on  Copyright,  the  author  reviews  critically  the  English 
and  American  cases  on  this  point,  and  arrives  at  the  following  conclnslon :  "  The 
result  10  which  English  and  American  jarispradence  onghC  to  oome  upon  this  ques- 
tion, ta,  that  an  abridgmem,  in  which  the  text,  the  plan,  the  ideas,  arguments,  narra- 
tive, and  discussion  of  an  original  author  are  reproduced,  in  a  condensed  form,  is  a 
violation  of  his  right  of  property."  Curtis  on  Copyright,  p.  280.  He  cilca  Renouard's 
Droits  d'Autoura,  torn.  i.  pp.  2*9,  26B,  and  torn,  il  pp.  S9-84,  by  which  it  seenu 
that  in  France,  by  the  law  of  1793,  and  in  Belgium,  by  a  law  of  the  SSIh  Janoair, 
leiT,  and  by  the  Prusiuin  law  of  the  11th  Jnne,  IS37,  abridgments,  without  liceiue, 
are  violations  of  the  author's  rights. 

There  would  seem  to  be  little  doubt  that  the  case  supposed  by  Ur.  Curtis,  and 
Indeed  much  less  than  the  case  supposed,  would  be  a  violation  of  copyright ;  and,  at 
the  same  time,  it  may  be  admitted  that  no  monopoly  can  or  ought  to  exist  in  tdeae. 
In  the  appendix  to  Maugham's  Treatise  on  the  Laws  of  Literary  Property,  pp.  ai  I-3S8, 
various  opinions  me  collected  on  the  nature  of  literary  property,  which,  if  allowed  to 
be  correct,  may  have  decisive  effect  in  resolving  the  present  liiquiry.  A  writer  in  the 
Monthly  Review  for  1774,  (Maugham,  appendix,  p.  aai,)  observes:  "Eveiyman'a 
ideas  are  doubtless  his  own,  and  not  the  less  so  because  another  person  may  hare 
happened  to  Ml  into  the  same  train  of  thinking  with  himself.  But  this  is  not  the 
property  which  an  author  cl«ms;  it  is  a  property  in  literacy  composition,  the  iden- 
tity of  which  consists  In  the  same  thoughts,  ranged  Id  the  smuo  order,  and  expreoed 
in  the  same  words."  Mr.  Hargrave's  opinion  is  to  the  same  effect,  (Uangham, 
p.  ai6) :  "  The  subject  of  the  property  is  a  written  composition ;  and  that  one  writ- 
ten composition  may  he  distinguished  from  another  is  a  truth  too  evident  to  be  much 
argued  upon.  Every  man  has  a  mode  of  combining  and  expressing  his  ideas  pccn- 
liar  to  himself.  The  same  docti^nes,  the  same  opinions,  never  came  from  two  par- 
sons, or  even  from  Ihe  same  person  at  different  dmea,  clothed  wholly  in  the  same 
language.  A  strong  resemblaiice  of  style,  of  sentiment,  of  plan,  and  disposition,  will 
frequently  be  found;  but  there  is  such  an  infinite  variety  in  the  modes  of  thinking 
and  writing,  as  well  in  the  extent  aud  connection  of  ideas,  as  in  the  use  and 
arrangement  oF  words,  that  a  hterary  work,  really  original,  like  the  human  face,  will 
always  have  some  singuloritlei,  some  lines,  some  features  to  characterize  it,  and  to  fix. 
and  establish  its  identity." 

These  opinious  seem  to  accord  in  the  principle,  that  the  proper  object  of  the  copy- 
right is  the  peculiar  erpreuiim  of  the  auOan'i  ideat,  meaning  by  this,  the  stmcture  of 
his  work,  the  sequence  of  his  remarks,  and,  above  alt,  his  language;  and  that  this 
peculiarity  is  always  distingnishablc,  as,  by  a  law  of  nature,  every  human  production 
is  stamped  with  the  idiosyncrasy  of  the  author's  mind. 

If  these  views  are  correct,  it  will  follow  that  any  abridgment  of  the  work,  in  the 
original  author's  language,  is  an  infringement  of  his  right ;  and,  indeed,  every  quota- 
tion will  be,  pro  laalo,  a  violation,  unless  excused  on  the  ground  of  its  inconsiderable 
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he  may  use,  what  is  in  all  caaes  very  diffienit  to  define,  fair 
quotation,  (a)  ^  A  man  may  adopt  part  of  the  work  of  another. 
The  quo  ammo  is  the  inquiry  in  these  cases.  The  question  is, 
whether  it  be  a  le^timate  use  of  another's  publication,  in  the 
exercise  of  a  mental  operation,  deserving  the  character  of  an 
original  work,  (b)  If  an  encyclopsedia  or  review  should 
copy  so  much  of  a  book  as  to  serve  as  a  *  substitute  for  *  383 
it,  it  becomes  an  actionable  violafton  of  literary  property, 
even  witboat  the  animus  furandi.  K  so  much  be  extracted  aa 
to  communicate  the  same  knowledge  as  the  original  work,  it  is 
a  violation  of  copyright.'  It  must  not  be  in  substance  a  copy. 
An  encyclopfedia  must  not  be  allowed,  by  its  Iranscripts,  to 
sweep  up  all  modern  works.  It  would  bd  a  recipe  for  com- 
pletely breaking  down  literary  property,  (c) 


exteot,  or  on  the  pTeamned  asaent  of  the  anttior,  which,  in  works  of  fair  crilidam, 
might  be  jagllj  implied. 

(a)  Mr.  Curtis,  af^  an  examiuation  of  the  aathorities  on  the  question,  how  far 
the  qaoiaiion  of  pajsages  maj  be  allowod,  oven  when  there  is  a  fair  acknowledgment 
of  the  Boarce  from  which  they  are  taken,  observeB :  "  There  it  no  more  definite  and 
consistent  limit  than  the  point  tuhere  an  injaiy  mag  be  perceintd,  which  varies  of 
course  in  each  esse,  and  is  not  by  onr  law  sappoBcd  to  be  capable  of  a  distinct 
announcement  by  a  positive  nile."     Cortia  on  Copyright,  p.  S52. 

(6)  Wilkins'n.  Alkin,  17  Ves.  *2a. 

(c)  Boworth  D.  TVilkes,  1  Camp.  N.  P.  Rap.  9*.  In  Bohn  v.  Bogne,  before  ^e 
Tice^^ncellor  of  England,  in  Fabmary,  1846,  (Sew  York  Legal  Observer  for  Aa- 
gnai,  1346,  vol.  4,  p.  310,}  it  was  held  that  the  word  nibitttiile  was.  not  correctly  used 
by  Lord  Ellenborongh,  in  the  case  in  Campbell  j  for  a  work  may  be  a  piracy  though 
the  passages  copied  are  stated  to  be  quotsiione,  and  are  not  so  extensive  as  to  render 
the  piratical  work  a  snbatitnte  for  the  original  work.  If  the  piracy  take,  thongh  as 
quotation,  a  materiatlj  valuable  part  of  a  work,  it  is  a  breach  of  copyright,  and  chan- 
ceiy  will  interfere  and  du-ect  a  trial  on  that  point.  If  the  matter  extracted  from  a 
publication  be  merely  for  the  purpose  of  critidsm,  or  if  the  matter  extiacted  be  too 
minute  as  a  matter  of  property  or  volne,  it  wilt  not  be  protected  onder  an  injunction. 
Bell  t>.  Whitehead,  in  the  English  Chancer;,  1839.  In  the  cue  of  the  Publishers  of 
Sparks'a  Life  of  Washington  d.  The  Fnblishers  of  XJphum'i  Life  of  Washington,  in 
IT.  S.  C.  C.  for  Massachusetts,  1841,  it  appeared  tiiat  3S3  pages  out  of  886  pages,  of 


>  A  charge  of  piracy  of  an  English  book  Es  not  rebattfld  by  showing  that  the  part  com- 
plained of  was  c(^ied  liem  a  fbreign  book,  which  appeared  to  be  copied  from  the  English 
book.  Murray  v.  Bogae,  17  Eng.  L.  &  Eq.  165.  Copying  the  head-notes  of  reports  into 
a  Digest,  eeema  to  be  a  piracy.    Sweet  v.  BeoDlag,  30  Eng.  L.  &  Eq.  4SI. 

3S«a  Webb  V.  Powers,  2  Wood.  &  M.  Rep.  4S7.  If  the  origioal  work  has  been  so  closely 
Imitated  as  to  demonstrata  a  case  of  mere  evasion,  or  if  it  has  been  stibstantiall;  copied, 
It  is  a  piracy.    Emerson  v.  Davles,  S  Story's  B.  TS8. 
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The  act  of  congresa  of  1831,'  (and  of  which  the  substance 
has  been  given  in  the  [receding  pages,)  baa  greatly  enlarged 
^e  privilege  of  copyright  beyond  that  which  existed  under  the 
acta  of  congress  of  1790  and  1803.  Uodw  those  acts,  the  ex- 
clnsive  right  of  printing,  publishing,  and  vending,  was  confined 
to  the  term  of  fourteen  years,  if  the  author  should  be  living 
when  the  first  term  expired.  The  act  of  1831,  extends  and 
continues  to  the  proprietors  *of  copyrights  then  existing,  and 
not  expired  when  the  act  passed,  the  benefit  of  all  ita  provisions 
for  the  enlarged  term  given  by  the  act,  to  be  computed  from  the 
time  of  the  first  entry  of  the  copyright  onder  the  format  stat- 
utes, and  with  the  like  privilege  of  renewal,  as  is  provided  in 
relation  to  copyrights  origioally  secnred  under  the  act  of  1831. 
All  the  provisions  and  remedies  intended  for  the  protection  and 
eecnrity  of  copyrights,  are  declared  to  extend  to  the  benefit  of 
.the  proprietors  of  copyrighte  already  obtained  according  to 
law,  during  the  extended  term  thereof,  in  the  same  manner  as 
if  the  copyright  had  been  entered  and  seemed  nader  the  hew 
act.  (a) 

Under  the  English  law^  it  was  understood  that  if  the  author 
assigned  away  hie  right  generally,  and  outlived  the  period  of 
twenty-eight  years,  his  assignee,  by  the  general  assignment, 
would  have  the  benefit  of  the  resulting  iexm  of  fourteen  years 


-which  the  two  Tolainet  of  the  work  of  the  defenduit  wm  compoted,  wen  copied  ver- 
batiBi  from  the  fbnner  work,  being  letten  of  Washington.  Jndge  Story  gnxMi  i, 
pecpetoal  iDJanetioa,  and  held  that  the  letten  of  Wuhington  were  the  tnbjed  of 
copyright  ander  the  circnmstaDCM  in  which  they  were  plmced.  He  laid  down  tba 
general  proposidon,  AM  if  ao  mnuh  of  &  work  be  taken  in  form  sod  snbctsuce,  that 
the  valae  of  the  originfil  work  is  sensibly  diminiBhed,  or  the  labon  of  the  oiiginil 
anthor  are  Babstaatially,  to  an  injorioiu  extent,  appropriated  by  another,  it  coiuti- 
tmes,  in  point  of  law,  piracy  pro  lanlo. 

(a)  Act  of  eongreu,  Febnury  Sd,  1831,  ch.  16,  lec.  lb,  IG.  The  act  of  congtna 
of  TtAiraarj  ISA,  1819,  eh.  19,  gave  to  the  circaft  conrts  original  cognizance,  as  well 
ia  eqni^  aa  at  law,  of  all  suits  and  controreniea  ariiing  under  any  law  of  the  United 
States,  granting  or  confirming  to  anthon  or  inTentora  the  exclnaive  right  to  their 
writings  or  discoveries ;  and  witU  aathority  on  biila  in  equity  to  grant  iqjiiactions, 
according  to  the  conne  and  principles  of  coarts  of  eqni^,  to  prereat  the  violation  of 
the  rights  of  anthora  or  inventors. 

■  This  act  imposes  a  penalty  of  fil^  cents  for  each  sheet  pirated;  but  it  is  only  npon 
the  sheets /iwnd  in  Ihtpimeaim  of  the  piratical  publisher,  and  not  npon  all  those  which 
he  baa  published.    Baokni «.  Gonld,  T  How.  U.  S.  TBS. 
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more.  Snch  a  coittingent  right  in  the  author  himself  will  paas 
by  the  general  assignmeot  of  all  bis  interest  in  the 
copyright,  (o)  *  But  if  the  author  died  before  the  expira-  ■  384 
tion  of  the  period  entitling  him  to  a  renewal,  his  per- 
sonal representatives,  and  not  the  assignee,  were  entitled  to  the 
renewal,  (b)  The  language  of  the  act  of  congress,  giving  the 
right  of  renewal,  in  the  case  of  the  author's  death,  to  his  widow 
and  children,  would  seem  to  require  the  same  construction,  and 
tp  have  intended  a  personal  benefit  to  the  widow  and  children. 
The  statute  speaks  of  the  widow  and  children  in  a  restrictive 
sense  as  a  descriptio  personarum ;  and  it  says  that  Mey  shall 
be  entitled  to  the  renewal  of  the  copyright,  on  complying  with 
certain  terms,  (c) 

The  justice  and  policy  of  securing  to  ingenious  and  learned 
men  the  profit  of  their  discoveries  and  intellectual  labor,  were 
very  ably  stated  by  the  court  of  K.  B.  in  the  great  case  of  Mil- 
ler V.  Tat/lor.  The  constitution  and  laws  of  the  United  States 
contain  the  declared  sense  of  this  country  in  favor  of  some 
reasonable  provision  for  the  security  of  their  productions.  The 
former  law  of  congress  afforded  only  a  scanty  and  inadequate 
protection,  and  did  not  rise  to  a  level  with  the  liberal  spirit  of 
the  age.  But  the  recent  statute  has  made  liberal  amends,  and 
redeemed  the  government  of  oar  country  from  the  reproach  to 
which  it  had  been  exposed.    Lord  Camden  once   declaimed 


(a)  Caraan  v.  Bowles,  a  Bro.  C.  G.  SO.  Bj  act  of  coogteai  of  June  30th,  1834, 
ioetmnienu  in  writing  for  the  tranifer  or  alignment  of  copTrights,  are  lo  be  proved 
or  Bcfnowledged,  as  deeds  for  the  conveyance  of  land  are,  and  are  lo  be  recorded  in 
the  office  where  the  original  eopyright  fi  deposited  and  recorded.  If  not  so  recorded 
within  aisty  dayi  after  execntion,  they  are  to  be  deemed  fraudnlent  and  void  ogBinit 
any  snbseqnent  purchaser  or  mortgagee,  for  Talnable  conaidera^on,  withont  notice.^ 

{b)  Petersdorffa  Abr.  vol.  vi.  p.  585,  n. 

(e)  In  the  case  of  Fierpoinl  v.  Foirle,  S  Wood.  &  Minof  s  R.  23,  the  plaintiff  bat- 
ing aaaigned  hia  copjrighl  to  hia  hook,  The  Reader,  renewed  the  copyright  at  the  ex- 
piration of  ibe  fonrteen  years,  and  the  aasignee  continning  to  publish  the  book  as  his 
own,  the  coart  {Judge  Woodbury)  held,  that  the  anthor,  by  selling  the  copyright,  aold 
only  the  right  then  existing,  and  that  the  sabaequent  copyright  io  renewed,  belonged 
to  the  original  anthor,  and  the  uaignee  was  decreed  to  acconnt  for  bis  sab«eqnent 
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against  literaiy  property.  "  Glory,"  said  he,'"  is  the  reward  of 
science,  and  those  who  deserve  it,  sctsn  all  meaner  views.  It 
was  not  for  gain  that  Bacon,  Newton,  ACItoQ,  and  Locke,  in- 
Btmcted  and  delisted  the  worid."  In  answer  to  this  it  may  be 
said,  that  the  most  illostiioas  writers  in  every  branch  of  science, 
within  the  last  half  century,  have  reaped  a  comibrtable  sapprat 
as  well  as  immortal  fame,  from  the  fruits  of  their  pee.  The 
experiment  in  Cireat  Britain  has  proved  the  utility,  as  well  as 
the  jnstice,  of  Becnring  a  liberal  recompense  to  intellectnal 
labor;  and  the  [nospect  of  gain  has  not  been  fonnd,  in  the  case 
of  Boch  men  as  Robertson,  or  Gibbon,'  or  Sir  Walter  Scott, 
either  to  extangoish  the  aid<»  of  geoina  or  abate  the  love  of 
Iroe 'glory. 
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LECTURE   XXXVIL 

OP  TITLE  TO   PBBSOKAL  PROPERTY  BY  TRANSFER  BY  ACT  OP  LAW. 


Goods  and  chattels  may  change  owners  by  act  of  law,  in  the 
caaes  of  fotfeitoie,  sncceaaion,  maihage,  judgment,  insolvency) 
and  intestacy.  Those  of  succession  and  marriage  have  already 
been  considered,  and  I  shall  tiow  confine  myself  to  the  other 
means  of  acquiring  title  to  chattels  by  act  of  law. 

L,  B$/  forfeiture. 

The  title  of  government  to  goods  by  forfeiture,  as'  a  ptuish- 
ment  for  crimes,  is  confined,  in  New  York,  to  the  case  of  trea- 
son.   The  right,  so  far  as  it  exists  in  this  country,  depends, 
probably,  apon  local  statute  law ;  and  the  tendency  of  public 
opinion  has  been  to  condemn  forfeiture  of  property,  at  least  in 
cases  of  felony,  as  being  an  rnineceasary  and  hard  punishment 
of  the  felon's  posterity.     Every  person  convicted  of  any  manner 
of  treason,  under  the  laws  of  New  York,  forfeits  his  goods  and 
chattels,  and  also  bis  lands  and  tenements,  daring  his  lifetime ;  but  - 
the  rights  of  all  third  persons,  existing  at  the  time  of  the  commis- 
sion of  the  treason,  are  saved.  {«)     Forfeiture  of  property 
for  crimes  in  any  other  case  is  expressly  *  abolished.  (6)     *  386 
And  even  the  attainder  of  treason  does  not  extend  to 
corrupt  the  blood  of  the  offender,  or  to  forfeit  the  dower  of  iiis 
wife,  (c)     The  forfeiture  in  treason  as  to  real  estate  related  at 


(a)  N.  Y.  Rerlied  Sutnt«8,  tol.  i.  p.  9B4,  wc.  1,  2 ;  vol.  ii.  p.  656,  wc.  8.  It  U 
made  the  duty  of  the  attomej-generBl  to  recover,  bj  ejectment,  real  estotea  «Kheat«d 
to  the  people  of  the  state  of  New  York,  or  forfeited  apon  uij  conTictioa  or  ontlawr;  ' 
for  treasoD.  Ibid.  toI.  i.  pp.  SSS,  394.  There  u  a  similar  etatnte  proviiioD  in  some 
□f  the  other  states. 

(&)  N.  T.  RcTised  Statatea,  to),  ii.  p.  701,  sec.  32. 

(c)  Ibid.  Tol.  i.  p.  T42,  tec.  IB.  Ibid.  toI.  i.  p.  3B8.  Ibid.  toI.  ii.  p.  701,  sec.  23. 
Ibid.  vol.  ii.  p.  98,  mc.  Si. 
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common  law  back  to  tbe  tune  of  the  treason  committed  ;  and, 
therefore,  all  alienations  and  incumbrances  by  tiie  tt^tor,  be- 
tween the  time  of  the  offence  and  the  conviction,  were  avouled ; 
bnt  the  forfeiture  of  bis  goods  and  chattels  related  only  to  the 
time  of  the  conviction,  and.  all  Bales  made  in  good  £eiitli  and 
without  fraud  before  conviction,  were  goodi  (u) 

Forfeiture  of  estate  and  cormption  of  blood,  under  the  laws 
of  the  United  States,  and  including  cases  of  treason,  are  abol- 
ished, (b)  Forfeiture  of  property,  in  cases  of  treason  and  fd- 
ony,  was  a  part  of  the  common  law,  and  must  exist  at  this  day 
in  the  jurisprudence  of  those  states  where  it  has  not  been  abol- 
ished  by  their  constitutions  or  by  statute,  (c)  Several  of  the 
state  constitutions  have  provided  that  no  attainder  of  treason  or 
felony  shall  work  corruption  of  blood  or  forfeiture  of  estate, 
except  during  the  life  of  the  offender,  (tf)  and  some  of  them 
have  taken  away  the  power  of  forfeiture  absolutely,  without 
any  such  exception,  (e)  There  are  other  state  constitutions 
which  impliedly  admit  the  existence  ot  propriety  of  the  power 
of  forfeiture,  by  taking  away  the  right  of  forfeiture  expressly  in 
cases  of  suicide,  and  in  the  case  of  deodand,  and  preserving 
silence  as  to  other  cases ;  and  in  one  instance  (/)  forfeiture  of 
property  is  limited  to  the  cases  of  treason  and  murder. 

The  English  law  has  felt  the  beneficial  influence  of  the 
progress  of  public  opinion  on  this  subject  The  statute  of  7 
Anne,  ch.  23,  abolished,  after  the  death  of  the  Pretender,  for- 
feiture for  treason  beyond  the  life  of  the  offender ;  and 
'  387  "  though  the  statute  of  17  Geo.  IL  ch.  39,  postponed  the 
operation  of  that  provision,  it  was  only  until  the  death 
of  the  Pretender  and  his  sons.  And,  by  a  bill  introduced  into 
parliament  by  Sir  Samuel  Romilly,  in  1814,  and  afterwards. 


(a)  Hftwk.  P.  C.  b.  2,  ch.  49,  MC  30.  4  BUcki.  Com.  3SI,  387.  In  die  cue  ot 
cnstom-hoiue  geinrea  for  forfeiture  of  goods,  the  title  of  the  goTemnteut  relates  back 
to  the  time  of  the  forfeitnre.    Ocean  In».  Co.  v.  Polleja,  13  Peters'*  Rap.  157. 

(5)  Lavre  of  U.  S.  April  20th,  1790,  ch.  9,  seo.  34. 

(c)  In  Magsachnactts,  as  Itmds  nnder  their  charter  wer«  held  u  of  the  manor  of 
East  Greenwich,  the  cnstomi  of  gaTel-kind  were  to  f»i  applied  to  the  tenure  aa  not 
to  lubject  ihe  lands  to  fbrfeiture  for  tree^oa  or  felon/.    Hulch.  Hiat.  vol.  i.  p.  447. 

id)  Conatitntiona  of  Pcnnajlvania,  Delawerei  and  Sentackj. 

(c)  Conatitaiiona  of  Connecticut,  Ohio,  Tennessee,  Indiana,  Illinois,  and  Misaonri. 

(/)  CoDititntion  of  Maryland. 
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under  the  modifications,  passed  into  a  law,  corraption  of  blood, 
in  cases  of  felony,  except  tnnrder,  was  abolished,  (a)  The  in- 
genious and  spirited  defence  of  the  law  of  forfeitare,  which  was 
made  by  Sir  Charies  Yorke  in  the  middle  of  the  last  century,  (6) 
and  in  which  he  insisted  that  it  stood  on  "  just,  social,  and  com- 
prehensive  principles,  and  was  a  necessary  safeguard  to  the 
state,  whether  built  on  maxims  of  monarchy  or  freedom,"  has  - 
failed  to  convince  the  judgment  or  satisfy  the  humanity  of  the 
present  age. 

Government  succeeds,  as  of  course,  to  the  personal  and  real    . 
estate  of  the  intestate,  when  he  has  no  heirs  or  next  of  kin  to    / 
appear  and  claim  it;  but  this  is  for  the  sake  of  order  and  good/ 
policy ;  and  the  succession  in  such  cases  is  usually  regulated  by 
statute,  (c) 

11.  Bff  judgment.' 

On  a  recovery  by  law^  in  an  action  of  trespass  or  trover  of 
the  valae  of  a  specific  chattel,  of  which  the  possession  has  been 
acquired  by  twt,  the  tide  of  the  goods  is  altered  by  the  recov- 
ery, and  is  transferred  to  the  defendant ;  and  the  damages 
recovered  are  the  price  of  the  chattel  so  transferred  by  operation 
of  law — soltUio  pretii  emptionis  loco  habetur.  The  books  either' 
do  not  agree,  or  do  not  speak  with  precision  on  the  point, 
whether  the  transfer  takes  place  in  contemplation  of  law 
upon  the  final  judgment  merely,  or  whether  the  amount  of 
the  judgment  mast  first  be  actually  paid  or  recovered  by 
execution.  In  Brown  v.  Wootton,  (d)  *  Fenner,  J.,  said,  that  *  388 
in  case  of  trespass,  after  the  judgment  given,  the  property 

(a)  This  was  the  BtaCuie  of  54  Geo.  III.  ch.  145,  which  declared  thai  do  attainder 
for  felony,  mardct  excepted,  should  extend  to  diainheiic  iha  heirs.or  affect  the  rieht 
and  title  to  the  lands  bejond  the  life  of  the  otFender.  The  itatate  of  3  and  t  Wm. 
IV.  e.  106,  went  further,  and  declared,  that  nfier  the  death  of  anj  pereoii  attainted, 
his  deacendanu  maj  inherit. 

(b)  Contiderations  on  the  Law  of  Forfeiture  fbr  High  Treason. 

(c)  Dane's  Abr.  toI.  it.  p.  538.    Statutes  of  Connectlcot,  ISSI,  p.  19B. 
{d)  Cro.J.  73. 

1  By  the  common  law,  a  decree  of  the  court  of  chancery  did  not  transfer  the  ]Bgti  title 
to  land;  bnt  the  conrt  compelled  tlie  holder  to  convey  the  title  punnant  to  the  decree. 
Such  is  still  the  elTect  of  dscree<i,  nsless  express  statute  has  made  the  decree  a  legal 
transfer.    In  the  matter  of  Van  Wyck,  1  Barb.  Ch.  H.  588. 

VOL.  II.  42 
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of  the  goods  is  changed,  so  that  the  former  proprietor  may  not 
seize  them  again :  and  in  Adams  v.  Broughton,  (a)  the  K.  B. 
declared  that  the  property  in  the  goods  was  entirely  altered  by 
the  judgment  obtained  in  trover,  and  the  damages  recovered 
were  the  price  thereof.  On  the  other  hand,  the  mie  Ib  stated  in 
Jenkins,  (&)  to  be,  that  if  one  person  recovers  damages  in  tres- 
pass against  another  for  taking  his  chattel,  "  by  the  recovery 
and  execatioh  done  thereon,"  the  property  of  the  chattel  is  vested 
in  the  trespasser;  andin  the  Touchstone  (c)  it  is  said,  that  if 
one  recovers  damages  of  a  trespasser  for  taking  his  goods,  the 
law  gives  him  the  property  of  the  goods,  "  because  he  hath  paid 
for  them"  The  rule  in  the  civil  law  was,  that  when  the  wrong- 
ful possessor  of  movable  property,  who  was  not  in  a  condition 
to  restore  it,  had  been  condemned  In  damages,  and  had  paid  the 
same  to  the  original  proprietor,  he  became  possessed  of  the' title. 
The  Roman  and  the  French  law  speak  of  the  change  of  rights 
as  depending  upon  the  payment  of  the  estimated  value,  (ij)  So, 
also,  in  the  modem  case  of  Drake  v.  JSUckell,  (e)  Lord  Ellen- 
borough  observed,  that  he  always  understood  the  principle  of 
transit  in  rem  judicatam  to  relate  only  to  the  particular  cause  of 
action  in  which  the  judgment  was  recovered,  operating  as  a 
change  of  remedy,  &om  its  being  of  a  higher  nature  than  be- 
fore ;  and  that  a  judgment  recovered  in  any  form  of  action  was 
still  but  a  security  for  the  original  cause  of  action,  until  it  was 
made  productive  in  satisfaction  to  the  party;   and  until  then 

it  would  not  operate  to  change  any  other  collateral  con- 
"389     current  remedy  which  the  party  might  'have.     This  is 

the  more  reasonable,  if  not  the  most  authoritative  con- 
clusion on  the  question.  (/) 


(a)  Andrew's  Rap.  18.    S.  C.  8tr.  1078.  (i)  Jenk.  Cent.,  Case  88,  p.  189. 

[c]  Shcp.  Touch,  tit.  Gilt 

(rf)  Dig.  6,  1, 35,  63.  Pothier,  Traiie  Droit  ie  Proprieltf,  No.  36*.  Merlin,  R^ 
pertoira,  vol.  xiii.  p.  34.     Verbo,  Pret. 

(«)  3  Eait'E  Rep.  351. 

{/)  It  remaiiu  a  vexed  qaeation,  bj  reason  of  loose  or  contradictory  decisiotu  in 
tlie  books,  irhetlier  a  recOTSiy  by  judgment  in  tt^pass  or  trover  of  the  value  of  a 
cbatlel,  does,  by  impUcatiou  of  law,  per  m,  amoant  to  a  transfer  of  title  to  the  deliend. 
anc,  or  those  who  held  nnder  Itim,  without  payment  or  Batisfaction  of  tlie  judgment. 
In  Smith  s.  Gibson,  Cas.  lemp.  Hard.  31S,  Lord  Hardwicke  9ud,  chat  if  the  plaintiff 
t«cover  damages  for  a  thing,  it  is  as  a  sale  of  a  thing  to  the  deftadent  which  rmta  the 
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IIL  By  insolvency. 

It  has  been  fonnd  necessary,  io  goveramenta  which  authorize 


property  in  him,  and  it  ie  a  bar  to  another  action  for  the  same  thing.  The  plea  in 
lliat  ease,  to  which  the  remark  applied,  was  that  the  damage!  gtvaa  wore  reeordid 
inJiiU  mtiajhelioii  of  the  damages  aoalaiDed.  In  Moor  v.  Watta,  1  JjotA  Bajm.  614, 
Lord  Holt  U  made  to  saj,  that  in  replevin  for  cattle  with  adhunc  detinet,  damages  given 
for  the  eattle  will  change  the  property.  In  the  same  case,  as  reported  in  12  Mod.  Rep. 
4S8,  he  lajs,  that  in  replevin  for  cattle  with  an  a/Hume  detinel,  and  jadgment  for  dam- 
ages  against  the  defendant,  igpaymml  ihtreof,  the  property  of  the  distress  vests  in 
hira.  Tiie  American  cases  leave  the  law  in  equal  nncsrtaintj.  In  Curtis  v.  Oroal,  S 
Johns.  Bep.  I6S,  Osterhout  v.  Roberts,  S  Cowen's  Rep.  43,  Prentiss,  J,,  in  Sanderson 
V.  Caldwell,  2  Aik.  Bep.  303,  Jones  b.  McNeil,  S  Bailey's  S.  C.  Rep.  466,  and  Walker 
B.  Famesworth,  Snpretne  Court  of  Tennessee,  September,  1844,  the  doctriue  is,  that  a 
recovery  in  damagee  of  the  value  of  a  specific  chattel  does  not,  of  itself,  work  a 
change  of  title,  and  transfer  it  to  the  defendant  or  his  vendee,  without  satisfaction  of 
the  value  found.  This  is  the  better  doctrine ;  property  does  not  pass  by  the  judg- 
ment, but  only  by  satisfaction  of  the  jndgmeut;  so  it  is  adjudged  in  Sharp  t>.  Gray, 
S  B.  Monroe,  4,  thai  a  jadgment  in  detinne  without  satisfaction  does  not  change  the 
right  of  property.  On  the  other  hand,  it  is  declared  in  Murrell  v.  Johnson,  I  Ken.  L 
Mnnf.  4S2,  Floyd  o.  Browne,  1  Rawle's  Rep.  lai,  Marsh  v.  Pier,  4  ibid.  273,  Fox  p. 
TKb  Northern  Liberties,  3  WatW  &  8erg.  107,  Rogore,  J.,  in  Merrick  Esuto,  5  Watt* 
ft  Serg.  IT,  Rogers  r.  Moore,  1  Bice's  S.  C.  Hep.  60,  and  Cariislo  v.  Burley,  3  Green- 
leaf's  Rep.  S50,  that  a  recovery  of  the  value  of  a  chattel  by  Jadgment  divests  the 
plaintiff  of  his  Ltle,  and  transfers  it  to  the  defendant,  though  the  judgment  he  not 
sadsSed,  and  bars  him  from  asserting  his  title  in  any  other  action.  In  the  Aid.  Law 
Uag.  for  Aprrl,  1844,  there  is  an  able  discussion  oF  the  anlhorilies  and  of  the  legal 
principles  applicable  to  the  question  of  the  "transfer  of  personal  property  by  judg- 
ment I  "  and  in  King  if.  Hoare,  13  Mees.  &  W-  494,  it  was  adjudged,  after  a  full  dis- 
cussion, that  a  judgment  against  one  of  two  joint  debtors  is  a  bar  against  the  other. 
It  is  otherwise  where  the  debt  is_fDiiit  and  Mevend.  The  right  given  by  the  judgment 
without  satisfaction  merges  the  inferior  remedy  by  action  for  the  same  debt,  and  the 
same  result  follows  in  tort.  The  same  grincipla  of  law  wag  declared  in  Ward  v. 
Johnson,  13  Mass.  R.  148,  Smith  c.  Black,  9  Serg.  &  Rawle,  R.  143,  and  Roberlaon 
V.  Smith,  IS  Johnson,  476.  If  one  defendant  in  a  joint  contract  and  action  can  plead 
a  suSdent  bar  as  it  respect/  himself,  it  will  avail  the  other  defendant ;  whereas,  in 
the  case  of  a  join!  and  seoenil  contract,  an  unsatisfied  judgment  against  one  of  the 
debtors  ia  no  bar  to  a  subsequent  action  against  the  other.  The  cose  in  the  Supreme 
Court  of  the  United  Stales,  in  Shechy  r.  Mandovilla.  6  Cranch  R.  253,  may  be  con- 
sidered as  having  been  completely  overruled  by  onr  American  authorities,  long  before 
the  same  decisions  against  it  were  made  in  the  English  Court  of  Exchequer.  See 
Traflon  d.  United  States,  3  Story's  R.  646,  confirmation  of  the  case  of  King  v. 

I  Payment  of  Interest  by  one  of  tjo  joint  makers  of  a  note,  before  the  statute  of  Ihnita- 
doDs  has  attached,  continues  the  liability  of  eaob  maker  for  six  yean  from  the  payment 
Beid  e.  HoNnaghtoo,  IS  Barb.  R.  168.  (bab-a,  Dunham  v.  Dodge,  10  Barb.  R.  GOB.  Tbe 
acceptance  by  a  creditor  of  tbe  aeparste  liability  of  one  of  several  joint  debtors  is  B  suffi- 
cient oonsideraUon  tor  a  diaobarge  of  the  others.  Lytb  i.  Aull,  11  Eng.  L,  &  Eq.  580. 
Caldwell  e.  Slgonmey,  19  Conn.  B.  ST. 
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personal  airest  and  impriBonment  for  debt,  to  interpose  and 
provide  relief  for  the  debtor  in  oaaea  of  inevitable  misforttuie; 
and  this  has  been  particularly  the  case  in  respect  to  insolvent 
merchants,  who  are  obliged,  by  the  habits,  the  porsuits,  and  the 
enterprising  nature  of  trade,  to  give'  and  receive  credit,  and 
encounter  extraordinary  hazards.  Bankrupt  and  insolvent  laws  - 
are  intended  to  secure  the  application  of  the  effects  of  the 
debtor  to  the  payment  of  bis  debts,  and  then  to  relieve  him  from 
the  weight  of  them,  (a) 

(1.)  The  constitution  of  the  United  States  gave  to  congress 
the  power  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies tbrougboat  the  United  States.  Bankniptey  in  the 
English  law  has,  by  long  and  settled  usage,  received  an  appro- 
priate meaning,  and  has  been  considered  to  be  applicable  only 
to  unfortunate  traders,  or  persons  who  get  their  livelihood  by 
baying  and  selling  for  gain,  and  who  do  certain  acts  which 
afford  evidence  of  an  intention  to  avoid  payment  of  their 
debts,  (fr) 

(a]  Insolvency  mnuu  the  condiiion  of  s  porgon  unable  to  pa/  his  debts  as  the;  Tall 
dne,  or  in  the  nsuftl  coane  of  Crado  and  business.  Deeds  of  compositians  with  cicd- 
iters  fre  laontlj  avoid  Ihe  necessity  of  a  reson  to  discharges  under  bankrupt  and 
insolvent  laws.  By  Ibese  contracts,  tho  creditors  agree  to  accept  a  composition  for 
their  debts,  on  a  part  of  the  whole,  and  discharge  the  debtor.  They  have  been  termed 
private  bankrnpteiei,  without  Ihe  advantages  attending  a  regular  commission  j  but  if 
they  are  made  fairly,  and  in  good  faith,  and  strictly  conducted,  they  are  valid  in  equity 

'  and  bcnelicisl  to  all  parties.  See  the  case  of  Ex  parte  Vere,  and  note  ibid.  19  Vescj, 
93.  A  creditor  who  does  not  agree  with  other  creditors  to  a  composition  is  not  boand ; 
"bat  if  he  docs  consenf,  an  agreement  in  derogation  of  the  cotopasilian  is  frsudolent 
in  respect  to  the  other  creditors,  and  void.  The  composition  binds  him  to  good  faith. 
Qrcenwood  r.  Lidbetter,  12  Price's  Exch,  Rep.  188.  Jleker  a.  ITnenix,  4  Paige'* 
Rep.  305.  Jackman  f.  Mitchell,  18  Vesey,  5B1.  Ei  porte  Sadler  &  Jackson,  15  ibid. 
59.  Leicester  v.  Rote,  4  East's  Rep.  3TS.  Browne  &  Stackpole,  9  N.  H.  Rep.  488. 
See  a  collection  of  all  the  mo4em  cases  on  the  subject,  Petersdorff's  Abr.  vol.  vi.  tit. 
Comp.  with  Creditor!!,  and  in  the  notes  added  to  the  case  of  Cumber  u.  Wane,  1  Str. 
4S6,  in  Smith's  Selections  of  Leading  Coses,  p.  146,  in  the  Law  Library,  N.  8.  vol. 
(xlK.)  «vii.i 

(b)  2  Blacks,  Com.  285, 471.  The  bankrupt  act  of  6  Geo.  IV.  enlarged  the  de- 
scription of  persons  subject  to  the  bankrupt  laws,  and  extended  it  to  persons  fbUowing 
— 5 

'  Every  composition  deed,  it  Is  said,  in  Brock  o.  Cole,  4  Sandf.  3.  C.  R.  TB,  is,  in  Its  npirit. 

an  nftreement  between  the  creditors  as  well  as  with  the  debtor.    Any  agreement  giving 

■    advantage  secretly  to  one  creditor,  1b  void  BS  to  the  other  creditors,  and  void  as  to  the 

debtor  himself,  at  obtained  by  moral  Harea  and  fraud.    Hall  p.  Dyson,  10  Eiig.  L.  &  Eq, 

434. 
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"The  general  principle  that  pervades  the  English  bank-  '  "390 
rapt  system  is  equality  among  creditors  ■who  have  not 
previously  and  duly  procured  some  legal  lien  apon  the  estate  of 
the  bankrupt ;  and  in  order  to  attain  and  preserve  that  equality, 
the  bankmpf  B  estate,  as  soon  as  an  act  of  bankruptcy  is  com- 
mitted, becomes  a  common  fund  ifor  the  payment  of  hia  debts, 
and  he  loses  the  character  and  power  of  a  proprietor  over  it.  (a) 
He  can  no  longer  give  any  preferences  among  bis  creditors,' 
and  the  race  of  diligence  between  them  to  gain  advantages  is 
wholly  interrapted ;  and  if  the  bankrapt  acts  fairly  and  can- 
didly, he  will  ultimately  be  relieved  from  imprisonment,  and 
even  from  the  obligation  of  his  debts.  In  this  respect  there  is 
a  marked  dilTerence  in  general  between  the  bankrupt  and  insol- 
vent laws,  for  while  the  bankrupt  may  be  discharged  from  his 
debts,  the  insolvent  debtor  is  usually  ordy  discharged  fiom 
imprlBonment.  But  the  line  of  partition  between  bankrapt  and 
inaoivent  laws  is  not  so  distinctly  marked  as  to  enable  any  per- 
son to  say,  with  positive  precision,  what  belongs  exclusively  to 
the  one,  and  not  to  the  other  class  of  laws.  It  is  difHcult  to 
discriminate  with  accuracy  between  bankmpt  and  insolvent 
laws ;  and  therefore  a  bankrupt  law  may  contain  those  regula- 
tions which  are  generally  found  in  inaoivent  laws,  and  an  insol- 


the  TocatioD  or  '■  victDallen,  keeper*  of  inns,  urerae,  hot«l«,  or  coSitc-liouses."  A 
banlirapt  means  a  broken  up  and  ruined  trader,  according  to  the  original  signilicatioD 
of  the  term ;  a  pereoo  whose  table  or  coanter  of  business  is  broken  up,  baacut  raptia. 
Story,  J.,  in  Ererctt  v.  Swoe,  3  Story's  Hep.  453. 

(a)  The  English  Ian  canies  the  lien  of  the  assignees  of  the  1>aDlimpt  back  to  the 
time  of  the  act  of  bankniptcy  committed,  so  that  Che  sheriff  who  oaji.ja.  seizes  and 
sells  the  goods  of  the  bankrupt  bofon  the  eommiuioa  issued,  bat  after  the  act  of 
bankruptcy  committed,  and  without  nofice  of  the  act  of  bankrapCcy,  becomes  li^lc 
in  trover  to  the  assignees,  inasmuch  as  ibe  assignmei^  has  relation  back  to  the  act  of 
bankruptcy,  and  tbeu  the  title  to  tbe  property  ia  the  assignees  from  that  time. 
Cooper  D.  Cbitty,  1  Ban.  Rep.  3B.  Balme  v.  Hnltoo,  1  Crompton  &  Moesan,  262. 
S.  C.  9  Bingham's  Sep.  471.  This  last  decision  was  made  in  Che  exchequer  chambci^ 
after  a  very  able  and  learned  discussion,  and  the  rule  was  considered  as  settled,  as  ic 
had  been  tmifbtmlj  recognised  and  acted  upon  erer  since  the  decision  under  Lord 
Mansfield. 


'  As  CO  what  will  coustitste  a  giving  of  preference,  and  wheu  an  act  is  considered  as 
done  "Id  contemplation  of  bankruptcy,"  >ee  M'Lean  e.  LafajeCta  Bank,  3  UcL«aii's  R. 
6ST.  Everett  v.  Stone,  8  Story's  B.  448.  Winsor  v.  Jtendall,  id.  BOT.  Ashby  r.  Sleere, 
3  Wood.  &  H.  Bep.  SIT. 
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vent  "law  may  contain  those  which  are  commoti  to  a  bankrupt 
law.  (a) '  The  legislature  of  the  Union  poseesses  the  power 
of  enacting  bankrupt  laws ;  and  those  of  the  states  the  power 
of  enacting  insolvent  laws ;  and  a  state  has  likewise  authority 
to  pass  a  bankrupt  law.  (b)  But  no  state  bankrupt  oi  insolvent 
law  can  be  permitted  to  impair  the  obligation  of  contracts :  and 
there  must  likewise  be  no  act  of  congress  in  existence  on  the 
subject,  conflicting .  with  such  law.  (c)  There  is  this  further 
limitatloD,  also,  on  the  power  of  the  separate  states  to  pass 
bankrupt  or  insolvent  laws,  that  tliey  cannot,  in  the  exercise 
of  that  power,  act  upon  the  rights  of  citizens  of  other 
*  391  states,  (d)  At  present,  there  is  not  any  bankrupt  *  sys- 
tem in  existence  under  the  government  of  the  United 
States,  and  the  several  states  are  left  free  to  institute  their  own 
bankrupt  systems,  subject  to  the  limitations  which  have  been 


(a)  Harah^ll,  Ch.  J.,  in  Stnt^es  e.  Crown iaihield,  4  Wbeatoa,  195. 

{b)  Insolvenr  Isne,  quite  coexieoBive  with  the  English  baokmpt  tfnem  in  their 
operations  aod  objects,  have  not  been  nnfrequenC  in  oar  colonial  and  M&ie  legislation, 
and  no  distinction  was  ever  atiempied  lo  be  made  in  the  same,  between  bankrnptcies 
and  insotTencies.     Story's  Com.  on  Const.  IT.  S.  vol.  iii.  }  i  loc. 

(c)  SCurgei  i>.  Crowninsbield,  *  WheaUio,  lES.  See,  also,  CHbbons  v.  Ogden,  9 
ibid,  197,  227,  235,  238.  Houston  o.  Mpora,  5  ibid.  34,  49,  52,  54,  These  cases  have 
settled  the  doctrine  that  the  power  in  congress  to  pass  bankrupt  laws  is  not  exclusive, 
bat  the  same  power  nia,j  be  eiercieed  by  the  slates  respectively,  under  the  restrtciions 
whicb  are  mentioned  in  the  leat.  Judge  Story  says  that  Judge  Washington  main- 
tained at  all  Umcs  an  opposite  opinion  in  favor  of  the  power  being  eKclnsive  in  con- 
gress ;  and  he  aays  that  bis  opinion  was  known  to  have  been  adopted  bg  at  Itail  one 
other  of  the  judgee.  Story'a  Com.  on  the  Const,  vol.  i.  p.  42S,  note.  Since  the  pas- 
sage of  the  bankrupt  act  of  the  United  States,  in  1841,  it  has  been  decided,  that  a 
•tate  insolvent  act  may  exist  in  fall  vigor,  so  far  as  it  does  not  impede  the  operation 
of  the  bankrupt  law.  They  do  not  como  in  conflict  antil  the  bankrupt  law  attaches 
upon  the  person  and  property  oF  the  bankrupt,  and  that  is  not  until  it  is  judicially 
ascertained  that  the  petitioner  b  a  person  entitled  to  the  benefits  of  the  act  by  being 
declared  a  bankrupt  by  a  decree  of  the  conrc.  Kx  parte  Ziegenfuss,  2  Iredell's  N.  C. 
Rep.  4G3.  This  case  has  been  overruled,  and  I  think  very  justly,  in  Oriswold  v- 
Pratt,  9  Metcalf 's  Rep.  16,  where  it  was  adjudged,  that  while  a  bauknipt  law  of  the 
U.  S.  is  in  force,  it  deatroya  the  validity  of  the  operation  of  a  state  insolvent  htw, 
even  thongh  no  proceedings  be  had  under  it  at  the  time.  The  one  lyitem  snpersedes 
the  other,  for  they  would  in  their  proceedings  be  repugnant  to  each  other. 

{d)  Ogden  u.  Saunders,  12  Wheaton,  2IS. 


1  See  Towne  s.  Smith,  1  Wood.  &  H.  B,  Hi. 
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mentioned,  (a)     The  objection  to  a  national  bankrupt  system 
consists  in  the  difiKculty  of  defining,  to  the  satisfaction  of  every 


(a)  Congress  pasMd  an  act  Apnl  4th,  1800,  establishing  k  anifonn  ej^iem  of  bank- 
raptcj  tbioiigbout  the  United  States.  The  act  trai  limited  Co  fire  7earB,  aad  from 
'  thenca  lo  the  end  of  the  next  kbijod  of  congress ;  but  the  set  was  repealed  within 
that  period,  bj  the  act  of  December  ISlh,  1803,  and  the  syBlem  was  doc  renewed 
iindl  1841. 

An  effort  was  made  la  oongresi,  in  the  spring  of  1840,  to  reestablish  a  uniform 
system  of  banicrnptc;,  and  the  labject  received  an -able  and  thorough  investigation 
aod  diicossion,  bat  coi^resB  could  not  agree  on  the  principles  of  the  sjitem,  and 
the  effort  faiteil.  The  bill  which  was  rq>orted  aod  debated,  enabled  debtors  of  everj 
description  aod  class  to  take  advantage  of  it  at  their  opiioo,  and  to  be  thereby  tam- 
pUlely  discharged  from  their  debts  without  the  cooperation  or  assent  of  an;  creditor. 
Some  of  the  members  of  congress  were  opposed  to  any  bankrupt  system  on  the  part 
of  ibe  United  States,  as  it  would  enUrge  the  powers  of  the  federal  coiuls  to  a  great 
extent,  and  lead  lo  the  creation  of  a  crowd  of  officers  and  agents  lo  administer  it, 
and  probably  to  much  abuse  aad  corruption.  They  preferred  that  the  administration 
of  bankrupt  and  insolvent  laws  should  remain  with  the  slate  governments.  The 
compnLsory  process  of  bankruptcy,  at  the  inslance  of  the  creditor,  was  urged  by 
others  as  essential  lo  the  system,  »M  that  the  provision  should  even  be  extended 
BO  as  to  include  corporations  iostitiited  under  siaio  aotfaoril;  for  banking,  manu&c- 
turing,  commercial,  insaranee,  and  nuding  purposes.  But  this  last  provisbn  was 
objected  to  as  most  inexpedient,  if  not  absolatelj  bejood  the  purview  of  the  ccnstitu- 
tion.  It  was  apprehended  that  snch  a  power  would  lead  to  infinite  abase,  and  become 
expensive  and  extremely  oppressive,  and  would  tend  to  break  up  all  the  moneyed  anil 
business  institnlioDs  created  under  stale  laws,  or  render  the  power  of  control  of  ihem 
most  formidable  and  dangerons.  The  advocates  for  the  bill  contended  that  bank- 
ruptcy nas  Bi  general  term,  and  meant  failnre,  and  was  equally  applicable  to  all  per- 
sons of  broken  fortunes ;  that  the  constitalion  was  not  intended  lo  he  bound  to  the 
English  system  of  bankruptcy,  and  that  congress  had  the  same  power  as  the  Brilish 
parliament  to  extend  the  application  of  it,  and  that  it  might  and  ODght  lo  cxleod.  to 
alt  classes  of  deblora  who  had  become  disabled  and  overwhelmed  in  the  peculiar  and 
.  Mvere  calamity  of  tiie  times  ;  that  though  the  assent  of  at  least  a  majority  of  the 
creditors  to  the  debtor's  discharge  was  deemed  hy  the  New  York  board  of  ti«do  to  be 
essencitU  to  the  stability  of  ciedit,  the  rights  of  creditors,  the  claims  of  jnstice,  and 
tb.e  reputation  of  the  country,  it  was  insisted  upon,  as  a  compensation  for  this  omis- 
sion, that  the  operation  of  the  act  would  be  useful  to  creditors,  though  the  debtor 
should  be  enabled  to  obtain  the  benefit  of  a  discharge  without  their  consent  or  action, 
for  it  would  put  an  end  to  the  pernicious  practice  of  giving  preference  among  cred- 
itors, and  enable  the  assets  of  insolvents  to  be  distribnicd  eqttally  among  the  creditois. 

The  hill  was  strongly  opposed  by  other  memberv  of  congress  on  constitndonal 
grounds  reaching  to  the  fondamenlal  principles  of  the  hill.  It  was  contended  that 
the  power  given  to  congress  to  establish  nniform  laws  on  the  subject  of  bankruptcy, 
was  one  incidental  to  the  regulation  of  commerce,  and  applicable  only  to  merchants 
and  traders,  or  persons  essentially  esigaged,  in  varioos  ways  and  modes,  in  trade  and 
commerce.  That  the  term  bankruptcy  was  adopted  in  the  constitntion  as  it  stood 
defined  and  settled  in  Che  English  law,  where  it  had  a  clear  and  definite  meaning ; 
that  it  was  nniretsally  taken  and  hnderstood  in  that  sense,  contemporaneously  with 
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part  of  the  country,  the  preeiBe  class  of  debtors  who  can,  con- 
sistently with  the  constitutional  jurisdiction  of  congress  over 


Itie  adoption  of  the  coniliCnlioii,  and  it  receired  that  practical  conitraciion,  and  none 

oilier,  in  tbe  buiknipt  act  of  1800 ;  that  the  English  baoknipt  iawa  discbargo  the  bank- 
rupt from  hia  dpbu  and  conlracta,  and  were  roercife  on  the  debtor,  and  pat  in  action, 
at  the  instance  of  cndiUm,  and  at  their  instance  onlj ;  that  the  proceeding  waa  for 
the  equal  benefit  of  all  tbe  crcditon,  and  its  joaiice  and  policy,  aa  applicable  to  that 
clasa  of  debton,  were  founded  on  (he  pecaltarly  haiardooa  boalnsM  of  trade  and  com- 
merce, and  the  neceaaity  of  targs  credits  to  auaiain  an  exienaiTe  fi»-ciga  and  domestic 
trade ;  that  there  wa*  a  maHied  diRiarence  between  bankrupt  and  tnaolvent  lawa,  in 
the  Jariapradence  of  England  and  of  America,  and  which  had  been  recogniied  by 
tbe  anpreme  court  of  the  United  States ;  {vidt  tupra,  p.  SSO) ;  that  inaotvenC  lawa 
were  left  to  the  cognizance  of  tbe  individual  states,  each  of  which  had  ita  own  ayatem 
of  inaolvent  laws,  and  which  the  bill  before  the  bonae  would  entirely  supersede,  for 
it  was  in  fact  a  general  and  aweeping  ioaolTent  law,  and  it  was  apprehended  that  ftl 
operation  on  credit,  and  (he  popoUr  senss  of  the  iej^L  and  moral  obligadona,  of 
contracts,  would  be  disestroac. 

The  cfTort  to  establish  a  nBtfonal  bankrapt  law  wag  renewed  at  the  next  session  of 
congrcsa,  and  was  successfnl.  An  act  of  congreaa  "  to  estabiiah  a  nniform  system  of 
bankn^n^y  throitghoat  the  United  States,"  wa*  passed  the  19th  of  Aagoet,  IS4I.  It 
waa  declared  to  apply  to  all  penona  whaisoerer  residing  within  the  United  States, 
who  owed  debts,  not  created  in  consequence  of  a  defalcation  aa  a  public  officer,  or  as 
executor,  administrator,  guardian,  or  trustee,  or  while  octiDg  in  any  other  fiduciary 
character,'  and  wbo  should  by  petition  on  oath,  setting  forth  a  list  of  their  creditors 
and  an  inrentory  of  their  property,  apply  to  the  diatnct  court  for  tbe  benellt  of  the 
act,  and  declare  themselves  unable  to  meet  their  debts  and  engagements.  The  act 
waa  further  declared  to  apply  to  all  persona  being  merchants,  or  nsing  the  trade  of 
merchandise,  and  all  retailera  of  merchandise,  and  all  bonkers,  factnn,  brokers,  under- 
writers, or  marine  insurers,  owing  debts  lo  tbe  amount  of  >!,000,  who  should  be  liaMe 
to  become  bankrupts,  upon  petition  ofone  or  more  of  their  eredilora  to  tbe  amonot  of 
S500,  proTidcd  they  had  abaconded,  or  fraudulently  procured  tbemaelves  or  their 
property  to  be  attached  or  taken  in  execution,  or  had  fraudulently  removed,  or  con- 
cealed, or  assigned,  or  sold  their  property.  The  bankrapt,  when  dnly  discharged, 
was  declared  to  be  free  from  all  his  debts.*  The  firat  provision  is  a  sweeping  insol- 
vent law,  and  applies  to  all  debtors,  and  upon  their  own  volnnlary  application-,  the 
second  is  confined  to  merchants  and  traders,  and  Che  act  is  put  in  operation  only  at 


'  As  to  whet  constitutes  the  JIdudary  daracttr  eontemplatsd  b;  the  act,  see  Pankey  v. 
Nolan,  S  Hump.  R.  Ifil.     Biuell  «.  Couchaine,  IG  Ohio  R.  68. 

*  The  dlaobarge  of  one  surety  doai  not  discharge  him  from  a  liability  to  contribute  tbr 
moneys  subsequently  paid  for  the  principal  by  the  other.  Goes  n.  Oibson,  8  Humph. 
(Tenn.)  B.  1ST.  Wallis  e.  Swinburne,  1  WeUa.  H.  &  Oor.  R.  303.  See  farther,  ai  lo  the 
Tights  of  a  surety,  Mace  e.  Wellt,  T  How.  U'.  S.  373. 

A  discbarge  in  bankruptcy  is  no  defence  to  an  action  for  rent  accniDg  after  tbe  dsorea, 
thongh  before  the  dischar^.  Preutlsi  c.  Kingsley,  10  Bair'a  R.  130.  See,  also,  Stinemei* 
«.  Alnslle,  4  Denlo's  R.  6T8.  A  covenant  of  warranty  operating  as  an  estoppel  is  not  dis- 
char]^  by  a  general  discharge  under  tbe  bankrupt  act.  Bush  e.  Cooper,  IB  How. 
U.  S.  83. 
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the  subject,  be  coade  the  objects  of  it ;  and  in  the  great  expense, 
delay,  and  litigation  which  have  been  found  to  attend  proceed- 
ings in  bankruptcy ;  and  in  the  still  more  grievous  abuses  and 
fraud  which  the  system  leads  to,  notwithstanding  the  vigilance 
and  integrity  of  those  to  whom  the  administration  of  the  law 
may  be  committed.  To  show  the  subtlety  of  the  English  dis- 
tinctions on  this  subject,  it  may  be  here  observed,  that  a  farmer, 
a  grazier,  or  drover,  cannot,  from  their  occupatioiis,  be  faaiik- 
ropts,  for  the  statute  of  5  Geo.  IL  ch.  30,  exempted  them ;  and 
yet,  if  a  farmer  buys  and  sells  apples,  or  potatoes,  or  other  pro- 
duce of  a  farm,  for  gain,  or  manufactures  brick  for  sale,  and  be- 
comes a  dealer  in  such  articles,  he  becomes,  like  any  other 
trader,  subject  to  the  English  bankrupt  laws,  (a)  So  a  farmer 
who  becomes  a  dealer  in  horses,  for  the  sake  of  gain,  or  an  inn- 
keeper, who  sells  liquor  out  of  his  house  to  all  customers  who 
apply  for  it,  will  become  an  object  to  the  bankrupt  laws.  The 
question  turns  upon  the  person's  common  or  ordinary  mode  of 
dealing  in  the  case,  and  whether  there  be  any  trading  carried  on 


the  iiutaiice  of  the  creditors.  The  aameroiu  details  of  tho  sMbiM,  and  the  nuny 
qnestioni  which  were  raised,  diacnwed,  and  decided  Ld  the  district  and  circuit  courts  of 
the  TJnited  States,  in  the  execation  of  the  act,  caotiot  be  noticed  in  the  limited  space 
allowed  to  this  note,  nor  would  they  be  an/  longer  interesting,  since  the  entire  ttatate 
was  repealed  b;  congress  on  the  3d  March,  IS43,  The  provision  in  the  bankrupt  act 
wbicb  rendei«d  it  a  general  insolvent  act,  and  was  the  one  almost  exclasively  in  oper- 
BtioD,  gurt  occasion  to  aerioos  doabts  whether  it  was  nithin  the  tme  construction  and 
pDrviewof  the  conetitDlioii,  and  it  was  that  branch  of  the  Btatate  that  brought  the  sjs- 
tem,  nod  I  think  joHly,  into  general  discredit  and  condemnation,  and  led  to  the  repeal 
of  the  law.  Id  the  case  of  Ktuzler  v.  Kohaas,  and  of  Sackett  u,  Andross,  5  Hill's  N. 
T.  Bep.  317, 327,  the  constitatioiiality  and  construction  of  the  bankrupt  act  of  con- 
giess  of  IB4I  were  largely  discassed,  and  it  was  held  thai  the  notttniary  as  well  as  the 
other  branch  of  the  act  w>«  constiliitional,  and  applied  as  well  to  debts  created  before 
as  after  its  passage.'  Mr.  Justice  Bronson,  in  a  very  elaborate  opinion,  dissented  from 
both  of  those  propositions.  And  Judge  Wells,  of  the  U.  S.  district  court  of  Missonri, 
hi  the  case  of  Edward  Klein,  S  N.  Y.  Legal  Observer,  ISS,  after  a  very  full  considera- 
tion of  the  sabject,  also  decided  that  the  provision  in  the  act  of  congress  of  1841,  ibr 
the  discharge  of  a  mlunUiry  debtor  from  bis  debts  and  fntnre  acquisitjons  without  pay- 
ment or  assent  of  his  creditors,  was  nnconstitntional. 
(a)  Mayo  v.  Archer,  Str.  Eep.  513.    Wells  v.  Parker,  1  Term  Hep.  94. 


1  The  following  case*  are  to  a  similar  effect:  Hone  v.  Hovey,  1  Bsifa.  Ch.  B.  401. 
Tbompeoa  v.  Alger,  12  Met.  R.  438.  State  Bank  v.  Wilbom,  1  Eng.  (Ark.)  B.  3E.  Load  v. 
Fierce,  2e  Maine  B.  3S3.     Lolor  v.  Wattles,  S  Gilmaa's  B.  SIS. 
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ultra  his  particolac  cailing,  aa  farmer,  grazier,  or  drover,  (a)  If 
a  man  exercises  a  mauufactnre  &om  the  produce  of  his  own 
land,  as  a  necessaty  or  usoal  mode  of  enjoying  that  produce,  he 
is  not  a  trader ;  but  if  the  produce  of  his  farm  be  merely  the 
raw  material  of  a  manufacture,  and  that  manufacture  not  the 
necessary  mode  of  enjoying  his  land,  he  is  a  trader,  (b)  And  if 
a  person  use  the  profession  of  a  scrivener,  receiving  other  men's 
money  or  estates  into  bis  trust  or  custody,  he  is  a  trader,  liable 

to  the  bankrupt  act  of  6  Geo.  ly.  c.  16.  And  with  respect 
*393    to  the  'infirmities  of  the  English  bankrupt  system,  which 

has  been  the  growth  of  upwards  of  two  centuries,  and 
been  constantly  under  the  review  of  parliament,  and  matured 
by  the  talents  and  experience  of  a  succession  of  distinguished 
men  in  chancery,  we  may  refer  to  the  obeervatione  of  Lord  El- 
don,  when  he  succeeded  to  the  great  seal,  in  1801,  who  took 
the  earliest  opportunity  to  express  his  strong  indignation  at  the 
frauds  committed  under  cover  of  that  system.  He  remarked,  (c) 
that  the  "  abuse  of  the  bankrupt  law  was  a  disgrace  to  the  coun- 
try, and  that  it  would  be  better  at  once  to  repeal  all  the  statutes, 
than  to  suffer  them  to  be  applied  to  such  purposes.  There  was 
no  mercy  to  the  estate.  Nothing  was  less  thought  of  than  the 
ot^ect  of  the  commission.  As  they  were  frequently  conducted 
in  the  coantry,  they  were  little  more  than  stock  in  trade  for  the 
commissioners,  tiie  assignees,  and  the  solicitor."  (d) 

{a)  PatmaD  v.  Vaaghan,  I  Term  Rep.  573.  BarttiolomeiT  v.  Sherwotid,  ibid, 
note.  BoIeod  v.  Sowerbj,  11  East's  Rep.  S74.  Wright  v.  Biid,  1  Price's  Exch. 
Rep.  ao. 

(i)  Wells  V.  Parker,  l  Term  Bep.  34.  A  planior  who  gains  bj  the  raising  of  crops 
b;  slave  labor,  and  who  bas  a  saw-mill  and  brick-yard  as  an  appendage  to  a  sugar 
plantation,  in  which  he  makes  for  sale  planks  and  bricks,  is  not  a  trader  within  the 
bankrupt  law  of  Louisiana  of  1826.  Poacher  u.  His  Creditors,  7  Lonis.  Bep.  435. 
In  I'atlen  o.  Browne,  7  Taunt.  Rep.  409,  this  distinction  was  taken,  that  if  a  fanner 
buys  OD  article,  with  the  dirtct  object  or  making  a  ptoSt  upon  the  resale  of  it,  ho  is  a 
trader  within  the  bankrupt  laws-,  but  if  purchase  be  made  u  mKiliary  to  the  more  pro. 
fitable  occupation,  of  the  larm,  oud  expenditure  of  the  procedure  of  it,  aud  mixing  it 
with  the  produce  fbr  that  purpose,  he  is  not  a  trader. 

{c}  6  Vesej,  1. 

(d)  The  English  bankrupt  system  has  been  much  improved  by  the  statnte  of  Geo. 
IV.  ch.  16,  which  was  the  consolidation  of  all  the  previous  statutes  of  bankniptoT,  and 
by  the  act  of  1  &  a  William  IV.  ch.  56.  The  iraproveraonla  haTe,  of  coarse,  given 
more  simplicity  and  uniformity  to  the  code,  and  rendered  it,  in  ECveral  respects,  more 
remedial.    The  Gyiiem  has  been  tborooghly  illnstraied  by  the  treatises  of  Eden,  Arcb- 
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The  respective  atates,  as  we  have  akeady  seen,  may  pass 
bankrupt  and  insolvent  laws.  The  power  given  to  the  United 
States  to  pass  bankrupt  laws  is  not  exclusive.  This  is  now 
established  by  jndicial  decisions ;  (a)  and  the  exercise  of  the 
power  residing  in  the  states  to  pass  bankrupt  and  insolvent 
laws  does  not  impair,  in  the  sense  of  the  constitution,  the  obli- 
gation of  contracts  made  posterior  to  the  law.  (b)  The  dis- 
charge under  a  state  law  is  no  bar  to  a  suit  on  a  contract 
existing  when  the  law  was  passed,  nor  to  an  action  by  a  citizen 
of  another  state,  in  the  courts  of  the  United  States, 
"  or  of  any  other  state  than  that  where  the  discharge  was  '  393  . 
obtained.  The  discharge  under  a  state  law  will  not  dis- 
charge a  debt  due  to  a  citizen  of  another  state  who  does  not 
make  himself  a  party  to  a  proceeding  nnder  the  law.  (c)  It 
will  only  operate  upon  contracts  made  within  the  state  between 
its  own  citizens  or  suitors,  subject  to  state  power.'     The  doc- 


botd,  and  Warrand.  On  the  other  hand,  the  bankrupt  law  of  Scotland  is  aaid  lo  have 
attained  great  excellence,  by  a  slow  and  gradual  coune  of  improvement,  Euggested  in 
the  conrse  or  practice,  and  with  the  aid  of  combined  wisdom  of  lawjera  of  profoand 
knovfledge,  and  merchants  of  large  viewa  and  great  experience.  Bell's  Com.  vol.  1. 
p.  IT.  The  French  law  of  bankruptcy,  in  the  camDiercial  code,  is  said,  by  M.  Dopia, 
to  be  complained  of  equally  by  bankrupts  and  by  Ibeir  creditors. 

(a)  See  supra,  p.  930,  note. 

(6)  The  parties  lo  a  contract  are  supposed  to  make  the  contract  in  reference  to  the 
sxuling  laws  in  relation  to  the  snbject-matter,  and  the  law  itself  becomes  a  pan  of 
the  cootroct.  Belcher  Ada.  Commissioners  of  the  Orphan  House,  2  M'Cord's  8.  C. 
Rep.  23. 

(c)  Stai^et  o.  Crownin shield,  4  Wheaion,  123.  Ogdea  v.  Stumders,  12  Ibid.  213. 
BraynardH.  Marshall,  8  Pick.  Hep.  194.  Clay  v.  Smith,  3  Peters'a  S.  C.  Kep.  411. 
S  Story's  Com.  Const.  TJ.  8.  pp.  2S2-256.  Norton  v.  Cook,  9  Conn.  Rep,  314. 
Fugfa  D.  Bnssel,  2  Blackf.  Ind.  Rep.  394.  WoodhnU  v.  Wagner,  Baldw,  C.  C.  U.  8. 
Rep.  29G.    Browne  d.  Stackpole,  9  N.  H.  47S.    See,  also,  tupni,  vol.  i.  p.  42"^. 


'  Cook  V.  Mofht,  6  How.  U.  S.  les,  Lairabee  «.  Talbot,  6  Gill,  4ia.  VToodbridge  v. 
Alleo,  12  Mat.  B.  470.  Stone  i.  Tihbetta,  26  Maine  A.  110.  Towne  v.  Smith,  1  Wood.  & 
H.  B.  116. 

The  doctrine  of  the  Snprame  Court  of  Hanachnsetts  seems  to  be  that  if  the  discharge 
is  given  in  the  stale  where  the  oontraot  Is  to  be  performed,  the  creditor  is  bound  by  it, 
whether  he  be  a  cltiieu  of  the  same  or  of  another  state.  Hay  v.  Breed,  T  Cush.  IS. 
Scribuer  v.  Fisher,  2  Gmy,  4S.  In  this  last  ease  the  defeodant  in  Massachusetts  owed  tb« 
plninliff  in  New  York,  on  a  note  made  and  payable  in  Massachusetts,  and  the  salt  on  the 
note  was  barred  by  the  defendant's  dlachari^  nnder  tbe  Massachusetts  law.  In  Marsh  e. 
Putnam,  S  Gmy,  5G1,  the  same  court  hold  Chat  a  certificate  of  discharge  nnder  the  laws 
of  Massachusetts  Is  n  bar  to  an  acUou  on  a  contract  between  eitlieus  of  that  state,  thongh 
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trine  of  the  Supreme  Coart  of  the  United  States  in  C^den  v. 
Saunders,  is,  that  a  dischaige  ander  the  bankrapt  law  of  one 


mnde  and  to  be  p«rronned  in  another  stats.  In  this  chm  ^ie  eipresi  provision  of  the  la 
fori  exalnded  coiwidentioni  of  comity,  and  Hit  question  wu  whetber  the  law  of  tbe  alate 
conflicted  with  the  constitatioa  of  the  United  StatM,  aa  axponnded  b^  the  Supreme 
Court,  It  wits  BBid  that  the  doctrine  of  thnt  court  had  been  generollj  too  broadly  stated; 
that  no  coses  similar  in  f&sti  to  Scribner  r.  Fisher,  and  Manh  0.  Putnam,  had  ever  come 
before  it;  and  that  though  tlie  langaaKe  of  tha  decisions  and  of  the  commeDtaton  would 
Confiictwith  those  cases,  yet  their  reasoning  would  not.  In  New  York  and  Maryland,  casei 
similar  to  Scribner  d.  Fiiher,  were  decided  the  otherway  at  nearly  Che  same  time.  Dm- 
nelly  v.  Corbett,  S  Seld.  £00.  Poe  i.  Duck,  S  Md.  1.  The  following.  Btfltement  of  the 
precise  poults  decided  by  the  Snpreme  Court  of  the  U.  S.  on  the  effaot  of  state  iasdrant 
laivs  is  taken  snbstontially  from  the  opinion  of  the  court  hi  Harsh  e.  Putnam.  The 
power  of  congress  to  pass  a  bankrupt  law  is  not  exciuiiTe.  Sturges  B.  Cromiinshield, 
4  Wheat.  123;  and  the  exercise  of  Chat  power  by  the  states  as  to  (bture  contracts,  does  not 
impair  their  obligation.  Ogdeu  c.  Sauudsn,  13  Wheat.  SIS.  A  contnict  mode  and  (O  b* 
performed  In  one  state  cannot,  as  again»t  a  citizen  thereof,  be  discharged  under  Che  insolvent 
lawof  another  state.  McMillan  v.  McNeil,  t  Wheat.  308.  Boyle  e.  Zachorie,  S  Pet.  686. 
Cook  V.  Moffntt,  5  How.  SOS.  A  discharge  ander  Che  laws  <tf  •  state  where  the  contract 
was  made,  but  not  to  be  performed,  is  no  bar  to  a  suit,  b;  a  creditor,  a  citizen  of  aiiotber 
state  at  the  time  of  the  contract  and  discharge,  whether  brought  in  the  Cirouit  Court  of 
the  United  States,  { Ogdeu  v.  Saanders,)  or  in  the  conrts  of  another  state  than  that  of  the 
origin  of  the  contract.  Shaw  v.  Robin*,  U  Wheat  8(19.  A  creditor  who  Tolnntarlly 
makes  himself  a  party  to  proceedings  ondar  the  fnlolTent  laws  of  another  state,  is  boDad 
by  the  resnlt.     Clay  v.  Smith,  S  Pet  111. 

If  a  bill  be  drawn  in  one  state  by  a,  citiien,  and  In  bvor  of  a  resident  of  the  sajue, 
upon  a  person  residing  in  another  slate;  or  if  a  note  ba  made  In  one  state,  and  indorsed  to 
a  citizen  of  another  state,  a  discharge  of  tha  acceptor  in  the  former  cose,  or  of  the  maker 
and  indorse!  in  thelatter,  nnder  the  insolvent  lawi  of  their  own  states,  will  be  no  bar  to 
an  action  by  tlie  payee  of  the  bill,  or  by  the  indoraer  of  the  note.  Fiske  v.  Foster,  10 
Met.  E.  6BT.  Savoye  v.  Jfareh.  id.  68*.  See,  also,  Towne  v.  Smith,  ti^ira.  Bnt  see 
Peck  E.  Hibbard,  26  Vt.  698. 

If  the  contract  be  made  between  citizens  of  the  same  state,  where,  also,  it  was  intended 
to  be  executed,  neither  party,  by  removing  into  another  state,  can  avoid  the  eflects  of  a 
discbarge  of  the  other,  under  the  insolvent  laws  of  the  state  where  the  contract  was  made. 
Brigham  v.  Henderson,  1  Cusli.  (MBse.)R.  4S0.  Id.  634,  note.  The  mere  intention  of  sncti- 
removaj  before  making  the  contract  is  of  no  importance.  See,  also,  Stevens  r.  Nonia, 
10  Post  MS.  In  Real  E.  Bnrahetead,  10  Cnsh.  623,  it  was  held  that  if  the  maker  of  a 
note  moves  into  the  state  where  it  was  made  and  payable,  after  its  maturity  and  hefbra 
snit,  his  discharge  obtained  in  that  state  ban  en  action  on  the  note.  See,  liowever,  Stat 
of  Mass.  186S,  c.  SOS. 

Where  a  claim  has  been  allowed,  and  debtor  discharged,  the  creditor  cannot  afterwards 
Impeach  the  discharge  for  fraud.  Humphreys  e.  Soott,  81  Maine  R  193.  When  A.  and 
B.  were  co-suieties,  and  B.  was  dischaiged  in  bankruptcy,  and  A.  afterwards  paid  the 
amoanC  of  the  bond,  and  sned  Tor  contributiiH],  the  discbu^  was  do  defence.  Dole  v. 
Warren,  83  Maine  R.  M.  A  judgment  reversed,  after  tiankrupt's  application,  cxi  a  note, 
.  which  might  have  been  proved,  is  not  baned.  Pike  v.  McDonald,  33  Maine  B.  418.  > 
Fisher  v.  Foss,  80  Maine  B.  U9. 

There  is  no  distinction  between  judgments  tx  amtracla  and  judgments  tx  dtliclo,  both 
are  alike  provable,  and  affected  t>y  the  bankrapt  law.  In  re  Comttock,  33  Vermont  R. 
643. 

ilvent  lawa,  is  a  transfer  of  moneys  in  tha 
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couDtry  does  not  affect  contracts  made  or  to  be  executed  in 
another.  The  mnuicipal  law  of  the  state  ia  the  law'  of  the 
contract  made  and  to  be  executed  within  the  Btate,  and  travels 
with  it  wherever  the  parties  to  it  may  be  found,  unless  it  refers 
to  the  law  of  aome  other  country,  or  be  immoral,  or  contrary  to 
the  policy  of  the  country  where  it  is  sought  to  be  enforced. 
This  was  deemed  to  be  a  principle  of  universal  law ;  and  there- 
fore the  discharge  of  the  contract,  or  of  the  party,  by  the  bank- 
rupt law  of  the  country  where  the  contract  was  made,  is  a 
discharge  everywhere,  (a) '  There  is  not  any  baokrapt  law, 
technically  so  called,  eusting  in  New  York ;  but  there  is  a  per- 
manent insolvent  law,  enabling  every  debtor  to  be  discharged 
from  all  his  debts  upon  the  terms  and  in  the  mode  prescribed. 
The  first  general  insolvent  law  of  New  York  was  passed  in  the 
year  1784,  and  alterations  and  amendments  have  from  time 
to  time  been  made,  until  the  system  attained  all  the  con- 
sistency, provision,  *  and  improvement  that  the  nature  of  *  394 
the  subject  easily  admits,  (bj 


la)  Ogdeu  V.  Suinden,  IS  WheatOD,  213.  See,  also,  Storges  v.  Crowoinsliield, 
4  ibid.  122.  M'MUlaa  i>.  M'NeiU,  ibid.  209.  Le  Roy  v.  CrowninBhield,  a  Mason's 
Rep.  161,  162.  Fugb  D.  Bassel,  2  Bkckf.  Ind.  Rep.  394.  And  see  Comm.  vol.  i. 
pp.  419-422.  Lord  Stair's  InalitntionB,  vol.  i.  note  a,  p.  4,  by  I.  S,  More,  the  editor 
of  the  editioo  of  1332.  This  edition  of  that  ancboritaCiTe  irork  of  Lord  Stair  ia  ren- 
dered very  valuable  by  the  notes  and  iUostrationa  of  the  learned  editor.  It  is  eqsallj 
well  esinblished  that  the  discharge  of  a  contract  by  the  law  of  a  place  where  the  con- 
tract vaa  not  made,  or  to  be  performed,  will  not  be  a  discharge  in  any  other  eoaolry. 
In  Phillips  0.  Allan,  8  Bamew.  &  Cress.  477,  the  discharge  of  an  inaolveat  debtor  by 
a  Scotch  court  was  held  to  be  no  defence  to  an  action  brooght  in  England,  by  an 
English  subject,  for  a  debt  contracted  in  England ;  but  the  rule  would  hare  been 
different  if  the  creditor  had  come  in  for  his  dividend  under  the  Scotch  law,  or  the 
debt  had  been  eontracted  in  Scotland.  The  same  rule  was  declared  in  Tan  Baugh 
V.  Van  Atsdaln,  3  Caines'a  Rep.  154,  and  it  has  repeatedly  been  rect^iied  In  Eng- 
land and  Scotland,  as  well  as  in  this  country.  See  Dong.  Rep.  ITO.  I  B.  Blacks. 
Rep.  693.  2  ibid.  5S3.  1  Eosl'i  Bep.  6,  II.  S  ibid.  124.  Lewis  i>.  Owen,  4  Baracw. 
ft  Aid.  654.  2  Bell's  Comm.  6S9-691.  Woodhnll  e.  Wagner,  Baldwin's  C.  C.  TJ. 
S.  Bap.  296.     Van  Hook  o.  Whitlock,  26  Wendell,  43. 

(6)  With  respect  to  the  operation,  value,  and  policy  of  the  general  system  of  In- 
solvent law,  it  ia  observed,  by  the  chancellor  and  jndges  of  the  Suprema  Court  of 
Hew  York,  in  a  report  made  by  them  to  the  legislature,  January  sad,  1819,  in  pur- 
saauce  of  a  concnnent  resolnUon  of  the  two  houses,  that,  "judging  from  their  for- 

1  Uaj  s.  Breed,  T  Cueb.  IG.  Peak  v.  Hibbaid,  as  Tt.  698.  Long  v.  Ibmmond,  40  He. 
204. 

VOL.  11.  4! 
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InBolvent  laws  prevail  thionghont  the  UnioD,  and  constitute 
a  syatem  of  an  important  and  interesting  cbaracter,  and  subject 
to  divemfied  modifications,  for  the  relief  of  the  debtor.  In  the 
states  of  Maine,  New  Hampshire,  Virginia,  and  Kentucky,  they 
are  confined  to  the  relief  of  debtors,  charged  in  execution.  In 
New  Jersey,  Delaware,  Maryland,  Tennessee,  North  and  South 
Carolina,  Georgia,  Alabama,  Mississippi,  and  Illinois,  the  in- 
solvent laws  extend  to  debtors  in  prison  on  mesne  (^  final 
*395  *  process.  In  Massachusetts,  New  York,  Connecticnt, 
,  Bliode  Island,  Pennsylvania,  Ohio,  Indiana,  Missouri, 
and  Louisiana,  they  are  still  more  extensive,  and  reach  the 
debtor  whether  in  or  out  of  prison,  (a)     The  insolvent  laws  of 


mer  experience,  and  from  obaerration  in  the  coarsa  of  their  judicial  duties,  tbey 
were  of  opiuioD  that  the  insolvent  law  was  the  aoorce  of  a  great  deal  of  fraud  aud 
pcijorf .  Thej  were  apprehensive  that  the  evil  was  incurable,  and  arose  principallj 
from  the  infirmity  inherent  in  evcc;  such  ejEtcm.  A  penminent  insolrenc  act,  made 
expniulj'  for  (he  relief  of  the  debtor,  and  held  up  dailj  to  his  view  and  cemptatian, 
had  a  powerful  tendencj  to  render  him  heedless  in  the  creation  of  debt,  and  careless 
as  to  pajmenl.  It  indnced  him  to  place  hig  hopes  of  relief  rather  in  contrivances 
for  his  discha^e,  than  in  increased  and  severe  exertioiC  to  perform  bis  dulj.  It  held 
out  an  easy  and  tempting  mode  of  procuring  an  absolnte  release  to  the  debtor  from 
his  debts ;  and  tbe  system  had  been,  and  still  was,  and  probabl;  ever  most  be,  firom 
^e  very  nature  of  it,  produiitive  of  incalculable  abuse,  ^ud,  and  peijni^,  and 
greatly  injurious  to  the  public  morals."  See,  on  ihls  subject,  lupm,  vol.  i.  pp.  419- 
43S.  It  tttfi  staled  by  the  chief  jostice,  in  giving  ^e  opinion  of  tha  Supreme  Court 
of  the  Uoited  States,  in  Sturges  e.  Crowninahield,  4  Wheaton,  123,  that  the  insolvent 
laws  of  most  of  the  states  only  discharge  the  person  of  the  debtor,  and  leave  his 
obligation  to  pay,  out  of  hie  fature  acquisitions,  in  full  force.  The  insolvent  act  of 
Maryland,  of  1TT4,  subjected  to  the  former  debts  of  the  insolrent,  bis  future  acquisi- 
tions by  deacent,  gift,  devise,  bequest,  or  in  a  course  of  distribnlion.  See  5  Harr.  4 
Johns.  369. 

(a)  The  statutes  of  Connecticnt,  Ohio,  New  Jersey,  Pennsylvania,  Illinois,  North 
Carolina,  Tennessee,  Georgia,  and  Miisonii,  ybr  tlu  TeiUf  of  {raotvtnt  Milim,  go  only 
to  discharge  and  exempt  the  person  of  the  debtor  from  imprisonment.  Statutes  of 
Connecticut,  1838,  p.  970.  Statnlea  of  Ohio,  IB3I.  Statutes  of  Illinois,  1S3B.  B.  L. 
ofMissoari,  1S35,  p.  328.  Frinee'e  Dig.  of  Sututesof  Qeoi^  2d  edit.  1837,  pp.  287, 
293.  Purdon's  Dig.  of  Penn.  Laws,  514.  Elmer's  Dig.  255.  R.  S.  of  New  Ji'rtey, 
1847,  tiL  9,  ch.  1, 2,  3,  4,  contains  the  whole  system  of  provisions  for  the  relief  (rf 
debtors.  North  Carolina  R.  S.  vol.  i.  390.  Stittate  Laws  of  Tennessee,  p.  390.  This 
is  understood  to  be  the  limitation  of  iosolTent  laws  in  the  greater  number  of  the  states. 
See  tuprn,  vol.  i.  p.  420.  The  new  insolvent  law  of  Massachusetts  was  passed  in  1838, 
granting  a  complete  discharge  to  debtors  whether  in  or  out  of  prison,  who  comply  with 
its  provisions.  The  application  for  relief  may  be  made  by  the  debtor,  or  by  certJiin  of 
his  creditors.  It  appUee,  of  course,  only  to  contracts  made  subsequent  to  its  passage, 
and  it  resembles,  in  several  of  its  feaCons,  the  Uoited  States  baakmpt  act  of  1800,  and 
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New  York  enable  the  debtor,  with  the  assent  of  two-thirds  in 
valne  of  his  creditors,  and  on  the  doe  diecloBure  and  eunender 
of  his  property,  to  be  discharged  from  all  his  debts  contracted 
within  the  state,  subsequently  to  the  passing  of  the  insolvent 
act,  and  due  at  the  time  of  the  assignment  of  his  property,  or 
contracted  before  that  time,  though  payable  afterwards,  (a) 
The  creditor  who  raises  objections  to  the  insolvent's  discbarge, 
is  entitled  to  have  his  Edlegations  heard  and  determined  by  a 
jury.  The  insolvent  is  deprived  of  the  benefit  of  a  discharge, 
if, '  kno^ng  of  his  insolvency,  or  in  contemplation  of  it,  he  has 
made  any  ass^nment,  sale,  or  transfer,  either  absolute  or  condi- 
tional, of  any  part  of  his  estate,  or  has  confessed  judgment,  or 
given  any  security  with  a  view  to  give  a  preference  for  an  ante- 
cedent debt  to  any  creditor,  (b)^     The  discharge  applies  to  all 


mppean  to  be  otatioaslj  uid  iriself  digeated.  Sm  infra,  p.  SSS,  Dote.  la  Termont, 
U  u  eTCn  a  caoBtitutional  proviaian  ihat  the  debtor  eball  not  be  continiicd  in  prison 
where  there  is  not  a  slrong  preHumpTion  of  fraud,  after  deliTering  np  and  assigning, 
tona  jide,  all  bis  estate  for  the  use  of  his  crcditois. 

(a)  Laws  of  N.  Y.,  April  13th,  1813;  Febniarf  SStb,  1817;  Fobruar;  SOth,  IS23; 
and  April  9th,  1833.  Under  the  English  insolvent  debtor's  ftct,  the  discharged  insot- 
Tent  becomes  liable  to  a  surety,  who  pays  for  bini,  after  his  discharge,  an  annuity  doe 
before.  Abbot  s.  Bruere,  5  Bingbam,  N.  C.  59S.  The  insolvent  laws  of  New  York 
have  been  redigested  and  amended,  by  the  If.  Y.  Revised  Statutes,  vol.  ii.  pp.  15-23 ; 
bnt  tbe  insolvent  act  of  April  13th,  IS13,  is  declined  10  be  in  force,  although  consoli. 
daled  in  the  Sevised  Statutes,  vol.  ii.  pp.  15-a3.  See  N.  Y.  R.  8.  vol.  iii.  p.  647.  It 
appears,  notwithstanding  that  rJicdun  of  the  revisen,  that  ihe  general  insolvent  act  of 
1S13,  and  all  the  acts  amending  the  same,  are  in  force  onJjr  in  a  oery  modified,  i/in  ang 
degree;  for  under  the  general  repealing  act,  N.  T.  B.  S.  voi.  iii.  p.  133,  sec.  115,  and 
ibid.  p.  I5i,  sec.  S49,  so  much  of  the  insolvent  act  of  1B13,  and  the  acts  amending  it, 
as  are  not,  and  also  that  are,  consolidated  and  reenacted  in  the  Revised  Statutes,  are 
repealed  '.  The  system  has  been  improved  by  more  efi^ctoal  provisions  against  frand 
and  abuse. 

(i)  N.  Y.  Revised  Statutes,  vol.  ii.  p.  20,  sec.  S4.    By  the  laws  of  LoBisiana,  an  in- 
'  solvent  debtor  cannot  give  preference.   Hodge  n.  Moi^;an,  H  Manin's  Lonis.  Rep.  61. 
By  the  insolvent  net  of  Pennsylvania,  of  16th  Jane,  1836,  tbe  insolvent  debtor  is  de- 
prived of  the  benefit  of  the  act,  if  it  appears  that  the  Insolvency  arose  from  losses  by 
gambling,  or  by  the  pnrchase  of  lottery  ^kets. 


1  At  any  time  within  two  jean  before  petitioning.   Laws  of  18S4,  o.  117. 

9  The  following  decisions  are  ondet  the  Janirupf  law  of  1841 ;  they  may  also  have  a 
bearing  npon  tbe  effect  of  alignments  under  the  iniokrat  laws.  An  assignment  by  a 
debtor  in  contemplation  of  bankniptoy,  and  to  give  preferences,  is  not  absolutely  void,  but 
only  so  as  to  the  assignee  appointed  imder  Ihe  bankrupt  act.  Seaman  s.  Sioughton, 
3  Bait.  Ch.  R.  SH. 
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debts  founded  upon  contracts  made  within  the  state,  oi  to  be 
executed  within  it ;  and  itom  debts  due  to  persons  resident 
within  the  state  at  the  time  of  the  publication  of  notice  of  the 
application  for  a  discharge ;  or  to  persons  not  residing  within 
the  state,  but  who  united  in  the  petition  for  his  discharge,  or 
who  accept  a  dividend  from  his  estate.  The  discharge  like- 
wise applies  tb  all  liabilities  incurred  on  contracts  made  after 
January  1st,  1830,  by  making  or  indorsing  any  promissory  note 

or  bill  of  exchange  prior  to  his  assignment,  or  incurred  by 
•396     reason  of  payments  by  any  other  party  'to  the* paper, 

made  prior  or  subsequent  to  the  assignment  The  dis- 
charge likewise  exonerates  the  insolvent  from  arrest  and  impris- 
onment thereafter,  upon  all  debts  existing  prior  to  the  assignment. 
Any  fraud  whatever,  in  relation  to  any  proceedings  under  ihii 
statute,  or  its  requisitions,  renders  the  discharge  null  and 
void,  (ay 


(a)  N.  T.  Reviled  Slatirtes,  toI.  ii.  pp.  lS-23.  Tbe  frmod  thnt  g^oeii  to  defbot  th« 
relief  ander  the  insolvent  lawa  of  FennsjlTanis,  is  \he  fruidulonC  caacealment  or  coa- 
veviDce  of  the  eitaie,  and  not  (he  fraudulent  means  b;  which  the  insolvent  acquiied 
posseision  of  property,  nor  bi>  nnprincipled  and  extravagant  waste  of  it.  Cue  of 
Benney,  I  Asbmead's  Rep.  261.  In  Englimd,  by  the  statales  of  1  Geo.  IV.,  3  Geo. 
IV.,  and  5  Geo.  IV.,  the  Bysten  of  their  inKilvent  laws  was  new  modelled  and  greatly 
improved,  and  placed  onder  [he  jarisdiction  of  the  insolvent's  conrt.  The  insolreot 
acts  in  England  were  consolidated  by  statnie  7  Oco.  IV.  c.  57,  and  greatly  amended 
by  statute  of  I  and  2  Vict,  c  I10._  They  apply  to  persons  in  actual  custody  for  debt. 

In  Beavis  t.  Garner,  13  Ala.  R.  Ml,-  it  iru  h«ld,  that  the  axaignee  of  the  bankrupt 
acquired  no  right  to  property  of  wliich  the  latter  had  made  a  frandnlent  sssignment,  as 
the  legal  and  equitable  rights  of  the  bankrupt,  and  those  ri^ti  only,  passed  to  the 
■saignes. 

If  the  assignment  be  made  by  the  debtor,  in  consequence  of  the  od  a/  (At  crt£lor,  il  is 
not  mAnUarj/  and  invdid  under  the  bankrupt  laws.  Van  Casteel  e.  Booker,  2  Well.  H.  & 
Qor.  R.  691. 

To  show  a  payment  by  the  debtor  to  be  in  contemplation  of  bankruptcy,  something 
more  than  insolvency  must  be  shown;  nnd  to  be  veluntaiy,  the  payment  most  originate 
with  the  debtor,  the  first  step  being  token  by  him,  and  not  the  creditor.  Jn  re  Rovell,  31 
Vermont  R.  820.  An  assignrnwit,  giving  preftrencea,  is  an  act  of  bankruptcy,  fie  porta 
Breneman,  Crabbe,  466. 

1  See  Lyon  v.  Uarshall,  11  Barb.  311.  Bell  b.  Leggett,  B  Seld.  1T6.  Cuj-i  v.  Raasoll,  8 
Kam.  191.  By  a.  13  &  IS  Vic.  c.  106,  an  BrrangenienC  may  be  entered  into  between  an 
insolvent  trader  and  hie  creditors,  releasing  him  fVom  his  obligations,  which  shall  be  bind- 
ing on  all  tbe  creditor  if  signed  by  six-sevenths  in  namber  or  value.  See  Tetley  e.  Tay- 
lor, B  E.  L.  &  Eq.  8T0.  HcNanght  v.  Russell,  K  ib.  E30.  Sach  an  arrangement  must  dis- 
pose of  the  debtor's  whole  property  wilboDtrBserraUan.  March  B.  Warwick,  ib.  38S.  See 
some  strictures  on  this  provision  in  IG  Law  Bevlew,  19. 
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*  (2.)  There  are  other  provisions  belonging  to  the  in-     *397 
solvent  system  which  are  exclusively  applicable  to  tm- 


.  and  the  wute  it  vested  in  ia»ifpke«t,  and  the  priaoner  or  hia  croditon  may  petition  for 
an  order  Co  rest  his  eetate  in  asaigneee.  The  main  object  of  the  laM  slatate  wai  to 
ahotish  impriaonment  for  debt  on  mem  pncai,  e:icepl  nhet«  (rand  can  be  shown.  It 
it,  in  many  of  ilB  proTigioQs,  analogons  to  their  baokrapt  s^itein.  VolDntar]'  prafer- 
encM,  bj  the  insolTeni,  before  or  after  impriaonment,  are  declared  frandnlent.  For 
debts  (randalentlj,  im provident) j,  or  maliciouat;  contracted,  and  for  damages  arising 
upon  torts,  or  acts  a  ddUio,  the  iniolvent  is  liable  Co  close  imprisonment,  and  Co  be 
deprired'of  hie  discharge  for  a  period  not  exceeding  two  jeara.  The  discharge  only 
protects  the  pereoa  from  imprisonment,  and  doea  not  protect  the  fntnre  acqniaitionB 
and  property  of  Che  debtor ;  and  the  act  enables  the  creditor  Co  reach  aach  property, 
whether  in  the  funds,  or  existing  in  choaes  in  action,  or  held  in  tnut.  In  1S44,  by  7 
and  8  Vict  c.  96,  the  English  insolTent  law  was  further  meliorated  and  improTed.i 
Imprisonment  in  ezecniion  was  bj  statnte  abolished  oe  to  all  debts  not  exceeding  ^20, 
and  every  debtor  may  be  released  from  his  debts  apon  anirender  of  his  property,  and 
withoDi  any  imprisonment,  be  his  debts  of  whatsocTer  Hmonnc,  if  he  applies  for  the 
benefit  of  the  act  while  at  liberty,  and  betbre  execation.  The  assignment  of  the  debt- 
or's property  includes  all  hia  estate,  real  and  peraonat,  at  lioma  and  abroad,  which  is 
vested,  or  which  may  in  future  revert,  descend,  or  come  to  him,  by  purchase,  wilt,  or 
otherwise,  befire  he  thaB  Havt  oUaimd  lie  Jtnal  order  qf  diadiarge,  and  also  all  debts 
dne  to  htm  before  auch  order,  (wearing  apparel,  bedding,  and  implements  not  exceed- 
ing £20,  excepted.)  It  was  farther  declared,  that  after  the  Gnal  order  to  be  given  on 
the  ftir  surrender  of  his  property,  tie  fatvre  acquired  property  of  the  ditior  vxu  not  to  be 
taken.  But  much  complaint  is  made  in  England,  by  merchants  and  traders,  against 
the  operation  of  their  bankrupt  and  insolvent  laws,  us  being  a  fruitful  aonrce  of  fraud 
and  abuse ;  and  the  true  cause  of  the  evil  is  said  to  be  the  abolition  of  arrest  on  mesne 
process.  It  is  proposed  to  restore  arrest  on  mesne  process,  guarding  it  carefally 
against  abuse.  A  bill  for  that  purpose  was  introdaced  into  parliament  in  1646.  It  ia 
likewise  proposed  in  the  English  djscnssions,  and  with  much  plnueibility,  if  not  reason, 
to  abolish  all  process  against  goods  and  chattels,  en^  in  baRl:niptcg,  and,  as  a  substi- 
mte,  to  extend  the  tiaukmpt  laws  la  all  dosses  ofdUXort.  See  the  London  Law  Reriew 
for  Nov.  1846,  tOI.  v.  pp.  B7-99,  where  the  subject  is  considered  at  Urge.  See  vol.  i, 
p.  4S2,  as  to  the  effect  of  the  cemo  ionaram  in  the  civil  law,  and  lo  which  onr  insolvent 
laws  are  anelogont.  The  learned  commentator  on  the  Partidas,  (Qng.  Lop.  Gl.  3.) 
aa  cited  in  a  note  lo  the  Instilales  of  the  Civil  Law  of  Spain,  by  Aao  and  Manuel, 
(b.  2,  tit.  II,  ch.  3,  sec.  2,  n.  <9,)  aajs  that  the  fntnra  acquirements  of  the  debtor 
would  not  be  liable  nader  the  emtio  bowyrvm,  in  the  case  of  a  eompulson/  cession,  and  in 
any  case  sufficient  mnat  be  left  for  the  debtor  to  live  upon,  ru  egeat. 

The  laws  of  the  individual  states  on  the  subject  of  bankrupt  and  insolvent  debtors, 
have  hitherto  been  nnetabic  and  fluctuating  ;  but  they  will  probablj  be  indigested,  and 
become  more  stable,  since  the  dccisinnB  of  the  Sapreme  Court  of  the  United  States 
have  at  last  defined  and  fixed  the  line  aronnd  the  narrow  enclosore  of  slate  jnrisdie- 


>  Id  IH9  the  Law  of  Benkruptcj  was  Ihrthe*  amended  and  oimsolldaled  by  the  passage 
of  the  "  Bankrupt  Law  CoaBoUdatian  Act,"  184B,  13  &  18  Vio.  a.  106.    ChiCty's  Statutes, 
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prisoned  debtors,  who  may,  in  all  cases  free  from  frtiad,  be 
discharged  from  prison,  and  exempted  from  fatnre  airest,  with- 
oat  the  hazard  of  any  constitutional  objection.  Imprisonment 
is  DO  part  of  the  contract,  and  simply  to  release  the  prisons; 
does  not  impair  the  obligation,  but  leaves  it  in  full  force 
*398  against  his  property,  (a)  "The  English  procesa  of  ex- 
ecution against  the  body,  (and  which  we  have  generally 
followed  in  this  cooutry,)  ia  intended  to  confine  the  debtor  until 
he  satisfies  the  debt.  It  is  not  a  satisfaction  strictly,  but  a 
means  to  procore  it ;  though  the  language  of  the  writ  directs 
the  defendant  to  be  imprisoned  to  salisfy  ihe  plaintifi*  for  his 
debt  (6)     In  Scotland,  the  imprisonment  on  execution  is  avow- 


tioQ.  The  commissionen  appointed  to  revise  tbe  civil  code  of  FennsjlTaniK,  ia  their 
report,  in  Juinir;,  I83S,  pp.  S2,  53,  complaiD,  Id  strong  lermi,  of  the  existing  state 
of  things.  Congreaa  will  not  exert  their  coaatitatioiial  power,  and  pasB  a  bankrupt 
law,  and  no  bUIc  can  pasa  a  bankrupt  or  insolvent  law,  except  so  far  as  regards  their 
own  citizen!  -,  and  even  then,  only  in  lelatioo  to  contracts  made  after  the  passage  of 
the  law.  Foreigo  creditors,  and  creditors  in  other  states,  cannot  be  haired,  while  stato 
creditors  niaj  be.  Tbe  former  preserve  a  perpetaal  lico  on  after-acqnired  propertj, 
except  so  Ru'  as  the  statutes  of  iimitations  interpose.  State  bankmpt  and  insolvent 
laws  cannot  be  cherished  under  such  inequalities.  A  difficultj  exists  in  Massachusetts 
in  respect  to  tfaeir  attachment  and  insolvent  laws.  Tbe  process  of  acuchmcnt  of  the 
goods  of  tiie  debtor  on  mesne  process  in  that  state,  has  existed  since  1789,  but  their* 
insolvent  law  dissolves  the  attachment,  on  the  debtor  being  placed  under  the  operation 
of  tliiit  system,  either  hj  his  voluntary  act  or  by  the  act  of  bis  creditors,  and  which 
Bjstem  aims  at  equal  distribution  among  the  creditors.  Creditors  suing  in  the  federal 
courts  are  said  to  hold  their  stlachmeots  without  having  them  dissolved,  as  thej  are  in 
the  stale  coorts  by  the  force  of  the  provision  in  their  insolvent  system.  The  Law  Be- 
porter  for  March,  1S46,  vol.  8,  p.  5M.' 

(a)  Mason  v.  Haile,  12  Wheaton,  370.  Marshall,  Ch.  J.,  4  Wheaton,  201.  Beers 
i>.  Haughton,  9  Pclcrs's  U.  S.  Rep.  329.  The  insolvent  law  of  New  Yort,  in  its 
application  to  iioprisoned  debtors,  and  as  it  existed  prior  to  April,  1331,  and  April, 
1640,  may  be  seen  in  the  K.  T.  Revised  Statutes,  vol.  ii.  pp.  24,  39.  But  since  im. 
priaonmenl  for  debt  in  New  York  is  now  esscutially  abolished,  a  detail  of  the  provis- 
ions of  that  system  is  no  longer  requisite. 

{b]  Imprisonment  on  ca.  ta.  is  no  extingnishment  of  a  lien  of  mortgage  for  tho 
same  debt.  Davis  i;.  Battine,  2  Rubs,  k  Mylne,  76.  It  was  said  by  the  conn.  In  Sir 
William  Harbert'a  case,  (3  Co.  1 1,)  that  at  common  law,  and  prior  to  the  statutes  of 
Hen.  m.,  Ed.  I.,  and  III.,  the  body  of  the  debtor  was  not  liable  to  execution  for  debt, 
except  in  cases  of  injuries  accompanied  with  force,  and  fbr  the  king's  debts.  Sir 
William  Blackstone,  vol.  iii.  p.  2B],  has  followed  that  opinion,  and  Sir  Francis  Pal- 

(ress,  1B48,  c.  14,  attachments  in  the  courts  of  the  United  States  an 
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edly  to  enforce  payment  and  the  discovery  of  funds ;  and  it 
does  not,  like  the  English  imprisonment,  preclude  an  execntion 
concuirently  against  the  property.  The  Scottish  law  of  impris- 
onment for  debt  ie  slow,  caations,  and  tolerant  in  its  opera- 
tion, (a)  In  this  countiy,  the  progress  of  public  opinion  is 
rapidly  tending  to  enlarge  the  remedies  against  property,  and 
to  abolish  imprisonment  for  debt,  except  where  the  judgment  is 
founded  upon  tort,  misfeasance,  oi  &aud.  (b) 


graie,  who  has  exBimiaed  witb  great  re»eitrch  the  Anglo-^oxon  instiiatious,  sajs  that 
no  arrest  of  Cbe  pereoa  iraa  allowed  at  common  law,  esMpt  when  josliGed  by  a  breach 
of  the  peace,  or  a  contempt  of  tbe  kinfc's  authoritj.  The  Anglo-Saxon  or  Teutonic 
law  gave  i-diatringai  on  neglect  to  obejagnmmons,  bjwhich  the  defendant's  gooda  and 
chattels  were  leiKcd  as  pledgee  lo  compel  hU  gabmiuion  to  the  judgment  of  the  court. 
HLseandProgroBsoflhe  English  Commonwealth,  toI.  i.  181.  But  this  position  appears 
fix>m  Bracton,  and  from  the  history  of  I<^1  process  as  detailed  bj  Mr.  Beeves,  to  be 
nnfoDtided,  if  we  consider  the  common  law  as  it  existed  as  early  as  the  reign  of  Heary 
ni.  Sir  F.  FalgrBTe  refers  to  the  Anglo-Saxon  common  law.  Bracton,  440, 411. 
2  Reeve'a  Hist.  Eng.  Law,  439, 140. 

(a)  1  Bell's  Com.  8.    2  Jbia.  537. 

(6)  In  New  York,  by  the  act  of  April  S6,  IS31,  ch.  300,  and  which  went  into  oper- 
ation on  March  let,  1S3S,  arreet  and  impriBoometit  on  civil  process  at  lew,  and  on 
execution  in  equity  founded  npon  contract,  were  abolished.  The  provision  undertbat 
act  was  not  to  apply  to  any  person  who  should  have  been  a  non-resident  of  the  state 
.for  a  month  preceding;  (and  even  this  exception  was  abolished  by  the  act  of  April 
SSth,  1S40;)  nor  to  proceedings  as  for  contenipt  lo  cnlbrce  civil  remedies  ;  nor  to 
actions  for  lines  and  penalties ;  nor  to  sniu  fonnded  in  torts,  7  Hill's  Gep.  S73 ;  nor 
on  promises  to  marry  ;  nor  for  moneys  collected  by  any  public  ofBcer  ;  nor  for  mis- 
conduct or  neglect  in  office,  or  in  any  professional  employment.  The  plaintiff,  how- 
ever, in  any  suit,  or  upon  any  judgment  or  decree,  may  apply  to  a  jodge  for  a  war- 
rant to  arrest  the  defendant,  upon  affidavit  stating  a  debt  or  demand  due,  to  more 
than  S30 ;  and  that  the  defendant  is  about  to  remove  property  out  of  the  jnrisdictioo  of 
the  court,  with  intent  to  defraud  his  creditors ;  or  that  he  has  property  or  rights  in  action 
which  he  fraudulently  conceals  ;  or  public  or  corporate  stock,  money,  or  evidences  of 
debt,  which  he  unjustly  refuses  to  apply  to  the  payment  of  the  jadgmeni  or  decree  in 
faror  of  the  plaintiff;  or  that  he  has  assigned,  or  is  about  lo  assign  or  dispose  of  his 
property,  with  intent  to  defraud  his  creditors;  or  has  ftaudnlently  contracted  the 
debt,  or  incurred  the  obligation  respecting  which  the  anil  is  brought  If  the  judge 
■hall  be  satisSed,  on  due  examiuation,  of  the  truth  of  the  charge,  he  is  to  commit  the 
debtor  to  jail,  unless  he  compUeswithcertun  prescribed  conditions,  or  some  one  of  them, 
and  which  are  calculated  for  the  security  of  the  plaintiff's  claim.  Nor  is  any  execa- 
tion  against  the  body  to  be  issned  on  justices'  judgments,  except  in  cases  essentially 
the  same  with  those  above  stated.  To  be  a  resident  of  the  state  within  tbe  mcaniog 
of  the  act  of  1831,  it  was  held  that  tbe  person  must  have  a  fixed  abode,  and  an  inten- 
tion to  remain  and  settle,  and  not  to  be  a  transieut  visitor.  Frost  d.  Brisbin,  19  Wen- 
dell, 11.  Bat  this  decision  ceases  now  to  be  of  any  application,  inasmuch  as  the 
exception  itself  is  repealed.    By  the  New  York  act  of  ISIG,  ch.  150,  the  defendant  is 
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*  The  assignment  of  the  insolvent  passes  ail  his  inter- 
est, legal  and  equitable,  existing  at  tbe  time  of  exeoating 


liable  for  iinprUonmeDt  ai  in  utioiii  for  wroog,  if  he  be  sned  and  jndgment  pass 
against  him  in  acdons  on  contracts  fur  moneja  received  by  him,  ( and  it  applies  to  all 
ma1«  persons,)  in  tijidudmy  character.' 

The  legislatare  of  Matsachiuetta,  in  1B34  and  1B4S,  euentlBll;  abolished  anen  and 
imprisoument  for  debt,  nnleas  on  proof  that  the  debtor  whs  aboat  to  abscond.  Aa 
early  as  1790,  the  coiulitntion  of  Peonij'lTania  established,  as  a  faadameatal  princi- 
ple, that  debtors  shoald  not  be  conCinaed  in  prison  a£xa  eorrender  of  their  estates,  in 
the  mode  to  be  prescribed  by  kw,  aoless  in  caaes  of  a  strong  prcsamption  of  frand. 
In  February,  I8I9,  the  legislitore  of  that  state  exempted  women  fiom  airest  and  im- 
piisonment  for  debt ;  and  this  provision  as  to  women  was  afterwords  applied  in  New 
York  to  all  civil  actions  fonnded  npon  contract  (N.  Y.  Revised  Statnlea,  vol.  a. 
pp.  249,  428  )  A  provision  to  thai  effect  had  been  recommended  to  the  legislature 
by  the  chancellor  and  judges,  in  Jannary,  1919.  Females  were  first  exempted  from 
imprisonment  for  debt  in  LoaisiBDa  and  Mississippi;  and  imprisonment  for  debt,  in 
all  cases  free  from  fraad,  is  now  abolished  in  each  of  those  slates.  The  commiasion- 
ers  in  PeansjIvaoiB,  in  their  Report  on  the  Civil  Code,  in  Janaary,  1835,  leconi- 
mended  that  there  be  no  arreat  of  the  body  of  the  debtor,  on  mBsne  process,  without 
an  affidavit  of  the  debt,  and  that  the  defendant  was  a  non-resident,  or  about  to  de- 
part wilhout  leaving  sufficient  property,  Except  in  cases  of  force,  fraud,  or  deceit,  veri- 
fied by  affidavit.  This  suggestion  was  carried  into  effect  by  tiie  act  of  the  legislalDra 
of  Pennsylvania  of  Jnly  ISth,  1843,  entitled,  "An  act  to  abolish  imprisonment  for 
debt,  and  to  punish  fraudulent  debton."  In  New  Hampshire,  imprisonment  on  mesne 
process  and  execnttoc  for  debt  existed  tinder  certain  qualifications,  ontil  December 
33d,  1S40,  when  it  was  abolisbed  by  statute,  in  cases  of  contract  and  debts  accming 
aiier  the  first  of  Marcb,  1841.  In  Yennont,  imprisonmeDt  for  debt,  on  contracts 
made  after  1st  January,  1839,  is  abolished,  as  to  resident  citizens,  unless  there  be  evi- 
dence that  they  are  about  to  abscond  with  their  property  ;  so,  also,  the  exception  in 
Mississippi  applies  to  cases  of  torts,  franda,  and  meditated  concealment,  or  fraudulent 
disposition  of  property.  Laws  of  Mississippi,  by  Alden  £  VanHoesen,  1839.  pp.  511, 
512,  915,  916.  In  Connecticut,  imprisonment  for  debt  on  contract  is  abolished,  ex- 
cept in  the  usually  excepted  cases  of  &aud,  &c.,  by  statute  of  June  10, 184!.  In 
Indiana,  (R.  S.  1838,)  prison  bounds  for  debtors  ore  declared  to  be  coextensive  with 
the  county.  This  is  reducing  imprisonment  to  the  mere  I'ox  et  pralerea  nil.  In  Ala- 
bama, by  stolBte  of  1st  February,  1839,  imprisonment  for  debt  is  abolisbed,  except  in 
coses  of  fraud. 

In  Tennessee,  by  statute  of  1831,  ch.  40,  and  of  January,  1840,  noca.  sa,  can  issue  to 
imprison  for  debt,  without  an  affidavit  that  the  defendant  is  about  to  remore,  or  has 
removed  his  property  beyond  the  jurisdiction  of  the  court,  or  that  ho  has  fraudulenliy 
conveyed  or  concealed  it.  A  similar  law  was  passed  in  Ohio  and  in  Michigan,  ia 
1S3B  and  1839.  The  power  of  imprisonment  for  debt,  in  cases  free  from  fraud, 
seems  to  be  fast  going  into  annihilation  in  this  country,  and  it  is  considered  as  repug- 
nant to  humanity,  policy,  and  justice.    In  addition  to  the  slates  of  Massachusetts, 
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the  'assignment,  ia  any  estate,  real  or  personal;  but  no    *400 
contingent  interest  passes,  unless  it  shall  become  vested 


Naw  Hampshire,  Vermont,  Conntctieut,  Now  York,  New  Jersey,  Pennajlvania, 
Uicbigan,  Ohio,  Teaneraee,  Mississippi,  Lonisisna,  and  Alabama,  already  iQcn- 
tioDed,  imprisoDment  for  debt  is  Abolished  in  Delnnaire,  Florida,  'Wisconsin,  and 
Iowa,  with  the  osual  exception  of  all  or  most  of  the  cases  of  contempts,  fiocs,  and 
penames,  promises  to  mairy,  moneys  collected  by  public  oflicers,  miuconduct  in 
office,  and  frands.  By  the  new  constitution  of  New  Jersey,  in  1B44,  imprisonment  a 
abolished  in  actions  for  debt,  or  on  any  jadgment  upon  conlra^ls,  nnless  in  cases  of 
fraud.  But  imprisonment  for  debt  is  fltill  retained  nudet  mitigated  modificatioQi)  in 
Maine,  Rhode  Island,  Maryland,  Virginia,  North  and  South  Carolinia,  Georgia,  Ar 
kansas,  Eentncky,  Missouri,  Illinois,  iDdiana,  and  the  District  of  Columbia.  See 
Kinne  on  Imprisonment  for  Debt,  New  York,  1S42.  Act  of  congress,  March  3d, 
1843.  ch.  98.  The  constitntion  of  Rhode  Island  of  1842,  and  which  went  into  opera- 
tion in  May,  1S43,  declares  that  the  penon  of  a  debtor,  where  there  is  not  strong  pre- 
sumption of  fraud,  ought  not  to  be  coutinDed  in  prison  after  be  has  delivered  up  his 
property  for  the  benefit  of  his  creditors.  An  act  of  congress  of  14th  January,  1S41, 
abolished  imprisonment  for  debt  under  process  in  the  federal  courts,  in  all  cases  in 
which  by  the  laws  of  the  state  in  which  Che  coort  is  held,  such  imprisonment  has  been 
abolished.  In  1838,  an  act  was  passed  by  the  British  parliament,  I  and  2  Vict. 
C.  1 10,  aboliabing  imprisonment  for  debt  on  mune  process,  except  under  special  order, 
when  the  debtor  is  aboat  to  abscond,  and  requiring  the  remedies  against  property 
to  be  exbansted  befon  it  can  be  permitted  on  final  process.  The  execution  against 
the  debtor's  property  reaches  the  whole  profits  of  the  real  estate,  instead  of  a  moiety 
as  before ;  and  money  or  bank  notes,  checks,  bills  of  excliange,  promissory  notes 
speraallias  and  other  securitjes  for  money,  may  be  taken  on  Jieri  facias.  So  slocks, 
fiindB,  or  annuities,  or  any  stock  or  shares  in  any  public  company,  ma;  be  attached 
for  the  payment  of  the  judgment  creditor.  Tho  creditor  baa  full  power  over  all 
the  debtor's  property,  and  the  latter  is  also  liable,  as  before,  to  erenCual  imprisonment 


Bat  it  is  Duderstood  that  the  English  commissioners  appointed  to  inquire  into  the 
laws  aSccting  bankrupts  and  insolvents,  bave  recently  (1840)  made  an  interesting 
report  on  the  subject,  in  which  they  condemn  as  unjost  and  impolitic  the  existing  law, 
holding  the  fiitore  acquired  property  of  insolvent  debtors  who  are  dischai^ed,  liable 
for  their  preexisting  debts;  and  they  recommend  that  this  distinction  between  the 
operation  of  bankrupt  and  insolvent  laws  be  abolished  ;  and  also,  that  imprisonment 
for  debt,  on  Qnal  process  by  ea.  to.,  except  in  special  cases,  be  also  abolished.  In 
IB42  the  eessio  bcmonan  act  was  introduced  into  tho  British  parliament,  by  Lord 
BroDgham,  abolishing  virtnally  the  practice  of  imprisonment  for  debt.  In  April, 
1844,  Lord  Cottenham  introdoced  a  bill  into  the  house  of  lord*  for  abolisbing  entirely 
imprisonment  for  debt  on  mesne  process  and  on  execution,  in  cases  free  from  fraud  or 
Tiolenco ;  and  that  tbe  discharge  of  insolvents,  as  well  as  bankrupts,  should  protect 
all  after-acquired  property.  It  was  during  tbe  Samnile  war  that  the  Roman  law  was 
passed  prohibiting  personal  slavery  for  debt,  and  confining  the  creditor's  remedy  lo 
the  property  of  the  debtor,  but  the  insolvent  debtor  naverdiGlea*  forfeited  all  his 
political  lights.    Dr.  Arnold's  Hist,  of  Rome,  voL  ii.  377. 
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within  three  years  after  raakiDg  the  assignment,  and  then  it 
passes,  (a)  This  I  apprehend  to  be  the  general  effect  of  the 
assignment,  in  every  state,  and  under  the  English  law.  Possi- 
bilities, coupled  with  an  interest,  are  assignable,  bat  not  bare 
possibilities,  such  as  the  expectancy  of  an  heir,  (b)  The  assign- 
ment does  not  affect  property  held  by  the  debtor  in  trust,  (c)  nor 
does  the  assignment  by  the  insolvent  husband  affect  the  prop- 
erty settled  to  the  separate  use  of  the  wife,  &ee  and  clear  of  her 
husband,  (d)  It  has  been  repeatedly  held,  that  the  insolvent's 
discharge  applied  only  to  debts  existing  when  the  petition,  in- 
ventory, and  scfaedole  of  debts  were  presented,  and  not  so  as  to 
cover  debts  contracted  between  that  time  and  the  time  of  the 
discharge.  The  distinction  is  founded  on  obvions  principles  of 
justice;  for  the  compatation  of  the  amount  of  the  debts  and 
creditors  is  founded  upon  the  inventory  and  schedule  accom- 
panying the  petition,  and  the  assignment  and  discharge  relate 

to  them,  (e)  It  is  likewise  the  general  policy  of  all  in- 
"401     solvent  "laws  to  distribute  the  property  assigned  ratably 

among  all  the  creditors,  subject,  nevertheless,  to  existing 
legal  liens,  and  priorities  existing  before  the  assignment ;  (/) 
and  under  the  New  York  insolvent  laws,  a  creditor  cannot  be- 
come a  petitioning  creditor  in  respect  to  any  debt  secured  by  a 


(a)  N.  T.  BeTiied  Statate*,  vol.  ii.  p.  ai.  Tbe  English  buikrapt  I*.w»  have  a.  mom 
eztensiva  and  itrict  operation  upon  the  bankrupt's  property;  for  ths  aisignment, 
whenever  made  bj  the  commisBioiier,  opcratea  iy  relation  so  far  as  to  canj  (o  the 
Bsiignees  all  the  proper^  which  the  bankrapt  hid  at  the  tiioe  of  tbe  conuaiuian  of 
an  act  of  bankniptcj.  Vide  lupra,  p.  390,  n.  The  bankmpl  is  incapable  of  aSect- 
ing  hif  estate  bj  any  ad  of  hia,  after  an  act  of  bankruptcy,  though  before  tbe  isauing 
of  the  cDmmJiBien.    Smallcombe  v.  Bruges,  13  Price's  Excb.  Rep.  ISS. 

(6)  CaritOQ  0.  Leighlon,  3  Moovale's  Rep.  687.  Com^ys  v.  Vasse,  1  Pcters'a  D. 
S.  Rep.  193,  330. 

(c)  Kip  V.  Buik  of  New  York,  10  Johns.  Rep.  &3.  Dexter  n.  Stewart,  7  Johns. 
Cb.  Rep.  52.    Yates  &  M'lntire  v.  Curtis,  6  Mason'a  Rep.  SO. 

(<f)  Adamson  o.  Annitage,  Cooper'i  Eq.  Hep.  383.  Wagstaff  v.  Smith,  9  Vesej, 
S30.  Sco  Mr.  Ingraham'a  View  of  the  Inaolreat  Laws  of  PennajWania,  ad  edit.  333- 
217. 

(e)  Ernst  v.  Sciaccalnga,  Cowp.  Rep.  5S7.  Pease  v.  Folger,  14  Mass,  Sep.  !64. 
M*NeiIlT  V.  RichBrdaon,  4  Cowan'a  Rep.  607.    Ingntham  on  losolTency,  168,  169, 

{/)  This  is  the  case  in  most,  and  perbsps  now  in  all  the  itAtea,  thongb  equslily  of 
dittHbntion  was  nndentood  not  to  exist  lome  lew  yean  past  in  Haine,  New  Hamp- 
•hira,  and  Veimont,  and  that  the  race  of  diligence  among  credilort  was  kept  Dp. 
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legal  lien,  unless  he  previouiily  Telinqnisbes  that  lien  for  the 
general  benefit  of  the  creditors,  (a) 

(3.)  The  case  of  absconding  and  absent  debtors  may  be  re- 
ferred to  this  head  of  insolvency.  The  attachment  law  of  Ne'w 
York,  (like  insolvent  acts  and  the  acts  for  the  relief  of  debtors 
from  imprieonment,)  is  a  legal  mode  by  which  a  title  to  property 
may  be  acquired  by  operation  of  law.  (b)  When  the  debtor, 
who  is  an  inhabitant  of  New  York,  absconds,  or  is  concealed,  a 
creditor  resident  within  or  out  of  the  state,  to  whom  be  owes 
one  hundred  doUars,  or  any  two,  to  whom  he  owes  one  hundred 
and  fifty  dollars,  or  any  three,  to  whom  be  owes  two  bandred 
dollars,  may,  on  application  to  a  judge  or  commissioner,  and  on 
due  proof  of  the  debt  and  of  the  departote  or  concealment, 
procure  hia  real  and  personal  estate  to  be  attached ;  and  on  due 
public  notice  of  the  proceeding,  .if  the  debtor  does  not,  within 
three  months,  return  and  satisfy  the  creditor,  or  appear  and 
oifer  to  contest  the  fact  of  having  absconded,  or  oflFer  to  appear 
and  contest  the  validity  of  the  demand,  and  give  the  requisite 
security,  then  tmstees  are  to  be  appointed,  who  become  vested 
with  the  debtor's  estate;  and  they  are  to  collect  and  sell  it,'ajid 
settle  controversies,  and  make  dividends  among  all  his  creditors 
in  the  mode  prescribed.  From  the  time  of  the  notice,  all  sales 
and  assignments  by  the  debtor  are  declared  to  be  void,  (c)  If 
the  debtor  resides  out  of  the  state,  and  is  indebted  on  a  contract 
made  within  the  state,  or  to  a  creditor  residing  within  the  state, 
although  upon  a  contract  made  elsewhere,  his  property 
is  liable  to  be  attached  and  '  sold  in  like  manner :  but  the  *  402 
trustees  are  not  to  be  appointed,  until  nine  months  after 
public  notice  of  the  proceeding,  (d)  ^    Perishable  goods,  other 


(a)  N.  T.  Beriied  Statntet,  voL  ii,  pp.  36,  46.  Earth  v.  Oibbes,  4  M'Cord's 
Bep.  8. 

{b)  N.  T.  BeTifed  SUtatos,  vol.  ii.  pp.  3-U.  The  proviaioDi  of  iha  statute  are 
minute  and  fall  of  detaila,  aad  a  general  onlliue  only  ii  giTsn  in  the  text.  See,  also, 
N.T.  Statateof  Ha;  8th,  1845,  ch.  153,  amending  the  game. 

(c)  The  colony  act  of  Nuw  Brunswick  transfers  to  the  tmsteee  all  righta  to  action 
of  the  debtor  ezisdng  at  the  time  of  their  appointment.  KiCchie  v.  Bojd,  Kerr's  N. 
B.  Bep.  264. 

(if)  The  penonat  representativet  of  a  deceased  debtor  are  not  liable  to  be  pro- 

1  In  oate  of  an  attaohmeut  against  a  DOn-r««ident  debtor,  aU  ondllixi,  tetident  and  non- 


.dr,yGoogIe 


516  OF  PBHSOHAL  PROPERTT.  [pART  T. 

than  vesaels,  when  attached  under  the  ahsconding  debtor  act, 
may  be  immediately  sold  and  concerted  into  money ;  and  if  the 
aheriff,  under  the  attachment,  seizes  property  claimed  by  third 
persons,  he  is  to  summon  a  jury,  and  to  take  their  inquisition 
as  to  the  title  to  the  property  claimed.  If  any  American  vessel 
belonging  to  the  debtor  be  attached  under  these  proceedings,  it 
may  be  released  on  the  claimant  of  the  vessel  giving  security  to 
pay  the  amount  of  the  valuation  of  the  vessel  to  the  tnistees  or 
to  the  debtor,  as  the  case  may  be ;  and  if  it  be  a  foreign  vessel, 
claimed  by  a  third  person,  the  attaching  creditor  must  give 
security  to  prosecute  the  attachment,  and  pay  the  damages,  if 
it  should  appear  that  the  vessel  belonged  to  the  claimaut. 

It  has  been  decided  that  a  creditor,  having  an  unliquidated 
demand  resting  in  contract,  is  a  creditor  within  the  absconding 
debtor  act,  and  competent  to  .apply  for  the  attachment  (a)  It 
was  formerly  held  that  the  creditor  who  instituted  proceedings 
against  an  absconding  debtor  mast  be  a  resident  within  the 
state ;  (b)  but  the  statute  declares,  that  any  creditor,  residing  in 
or  out  of  the  state,  shall  be  deemed  a  creditor,  within  the  act, 
and  he  may  proceed  by  attorney.  Under  the  former  statot* 
laws  of  New  York,  the  process  by  attachment  did  not  apply  in 
case  of  a  foreign  creditor  against  a  debtor  residing  abroad,  and 
whose  debt  was  not  contracted  within  the  state,  (c)  The  same 
provision  still  exists  under  the  new  revised  statutes.  Any  cred- 
itor may  proceed  against  an  absconding  or  concealed  debtor, 
being  an  inhabitant  of  the  state,  or  against  any  non  resi- 
dent debtor,  if  the  contract  was  made  in  New  York ;   but  if 


ceeded  against  ander  tliG  atMchmenl  laws  in  Noir  York.  Jadiaon  v.  WaUwortb, 
1  Jsbna.  Cits.  373.  In  the  matter  of  Hard,  9  Wendell,  46.^.  Bnt  the  proceedinga  by 
attachment  may  be  instituted  by  aasigneeB  of  the  debt  in  their  ovra  names.  Beasley 
0.  Palmer,  I  Hill's  Bap,  482. 

.  (aj  Lenox  v.  Howland,  3  CaineE'e  Rep.  323.  This  Taa  ander  the  act  ot  1801,  and 
the  N.  Y.  Revised  Act  of  1830  covera  the  very  case. 

{b)  Case  of  Fitzgerald,  3  Cnin«s'9  Rep.  318. 

(c)  Ex  parU  Schroeder,  6  Cowen's  Rep.  603. 
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*  the  contract  wae  made  elsewhere,  tben  the  a 
be  a  resident  of  the  state  (a) ' 


(a)  N.  T.  Reiisod  Slatuies,  vol.  U.  p.  3,  sees.  1,  2,  6,  7.  Laws  of  N.  T.,  Maj  8th, 
IS45,  ch.  153.  itch's  ciue,  S  Wendell,  S98,  In  tho  matter  of  Brown,  2\  ib.  316. 
The  auacbinent  procen  for  reaching  the  property  uf  Bbsconding  and  absent  and  aoa- 
resideot  deblon  wu  a  faTorite  measnre  of  justice  with  the  colonial  leglgtatateg ;  but 
in  respect  to  Doa-rcudenl  debtors,  it  wai  stronglj  opposed  b;  the  governor  and  coun- 
cil in  Bome  of  the  slates,  as  being  different  from  the  mode  of  recorerj  allowed  in  like 
cases  in  England.  Boyai  instractions  were  communicated  to  the  colonial  governors, 
to  reAise  assent  to  sach  attachment  laws,  and  the  sabject  was  for  some  time  a  matter 
of  diicnssion  and  varmth  between  the  governor  and  house  of  osserobl}'  of  North 
Carolioa.  The  great  objection  on  the  part  of  the  executive  power  wng,  that  tho 
attachment  laws,  as  cootendcd  for  by  the  cotooy,  did  not  place  the  English  and 
Americui  cn:ditor9  on  an  equal  footing,  but  allowed  the  American  creditor  the  prefer- 
ence, in  like  manner  as  if  he  bad  obtained  for  his  own  benefit  a  judgment  and  execu- 
tion. 3  Martiu's  Hist.  S,  C.  SOS.  Attachment  laws  against  the  property,  real  and 
penooal,  of  absconding  and  non-resident  debtors,  prevailed  throoghout  the  several 
United  Stat«s ;  bat  the  statnte  laws  are  not  unifonn  on  this  point. 

In  Eughtad  the  proceeding  by  foreign  ailachmeut  is  used  in  London,  Bristol,  Liv- 
eipool,  and  Chester,  hue  it  has  fallen   into  disuse  in   O^ord,  Exeter,  and  other 

In  the  New  England  States  the  trustee  process  has  in  many  respects  tbe  operation 
of  the  domestic  as  well  as  foreign  attachment,  and  it  o{fcrstes  in  a  greater  or  less 
degree  upon  persons  as  well  as  property.  The  strict  trustee  process  extends  to  the 
goods,  effects,  and  credits  of  the  principal  debtor,  in  the  bands  of  his  agent,  tmstee, 
or  debtor,  and  who,  as  trustee,  is  summoned  to  appear  and  answer.  The  first  process 
in  eivil  actions  against  the  debtor  is  not  only  to  compel,  appearance,  but  to  attach  the 
goods  and  estate  of  the  debtor,  and  hold'them  in  pledge  to  pay  the  debt  or  datouges 
recovered.  The  strict  trustee  process  does  not  extend  Co  the  real  estate  in  Che  hands 
of  the  trustee.    (Cushing's  Treatise  od  tho  Trustee  Process,  1333,  pp.  6-16.) 

The  Massachnsetts  Bevised  Statutes  of  1836,  part  3,  tit.  i,  th,  109,  cootain  very 
gpedfic,  miatitfl,  and  remedial  provisions  relative  to  the  pneesi  o/Jbmga  altxchiaent  or 
truttee  procel*.  All  personal  actions,  except  detinue  and  replevin,  and  actions  sound- 
ing  in  tort,  may  be  commenced  by  this  process,  which  authorizes  the  attachmeot  of 
the  goods  and  estate  of  the  principal  defendant  in  his  own  hands,  and  also  in  the 
hands  of  tmsteea  or  garnishees,  Every  person  having  goods,  eifccia,  or  credits,  of 
the  defeadaats  intrusted  or  deposited  in  his  posaessiau,  may  bo  iummimed  as  a  trustee, 
and  the  property  in  bis  hands  attached  and  hold  to  respond  the  final  judgment  in  the 
snit.    But  there  are  limitations  to  the  demands  attachable  by  the  trustee  process : 


'  A  non-resident  creditor,  who  is  only  temporarily  in  New  York,  may  sue  out  an  attaoh- 
menC  against  his  debtor,  thongb  aaiar  witliln  the  United  States,  upon  a  debt  cootiacCed 
abroad.  In  the  matter  of  Marty,  3  Barb.  S.  C.  Rap.  4Se.  The  case  of  Fitzgerald,  oltad 
n^ira,i»  deolarod  to  have  beau  ovemled.  A  partnership  may  attach  property  of  a  foreign 
debtor  on  a  contract  made  abroad,  altbongh  one  member  of  the  firm  is  a  forelgnu-  resid- 
ing abroad.  Reuard  v.  Hargous,  a  Dner,  MO,  S.  C.  a  Kern.  35B.  If  one  of  two  joint 
debtors  1>  a  DOu-residont,  attachment  may  issue  against  him  alone.  Baird  v.  Walker,  12 
Barb.  Sas.  ^ 

VOL.  u.  U 
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Debtors  impTUDned  in  New  York  id  a  state  piison  for  a  term 
less  than  theii  natural   lives,  or   impriaoDed  in  any   peniten- 


(1.)  No  penon  is  to  be  adjudged  a  tmeiee,  b;  reatoo  of  having  draws,  accepted, 
mado,  or  iodoitcil,  an;  negotiable  bill,  draft,  note,  or  oAer  Bocnhty;  (S.)  nor  bj 
reason  of  anj  money  or  other  thing  received  or  collocted  bj  him  he  gberlff',  or  other 
officer,  bj  execnCion  or  other  process  in  favor  of  the  prindpal  defendant ;  (3.)  nor  by 
reason  of  an;  monejia  his  bands,  and  for  which  be  is  acconotable,  aaa  pnblicofficcr, 
to  the  principal  defendanl;  (4.)  nor  bj  reason  of  anj  monej  or  other  thing  due  from 
bim  to  the  principal  defendant,  naleaa  dne  abgolulelf,  aod  without  depending  on  »ay 
contingencj  ;  (5.)  nor  hj  reason  of  any  debt  due  from  him  on  a  judgment,  eo  long 
as  he  is  liable  to  anesecation  ou  that  Judgment;  (6.)  nor  as  guardian  for  the  debts  of 
his  ward.  If  a  legacy  accnie  lo  the  wife  during  covertare,  it  ia,  like  her  choses  in 
action,  liable  to  be  altached  by  the  trustee  process,  at  the  anil  of  a  creditor  of  the 
hnsbend,  though  not  reduced  to  posscasion  by  him.  Holbrook  v.  Waters,  19  Pick. 
Bnp.  354.  Qassettr.  GroDt,  4  Metcalf 's  Rep.  4SG.  By  the  act  of  IS3S,  ch.  163,  ao- 
thoriziog  proceedings  against  insolvent  debtors,  npon  their  voluntary  applicatiOD,  or 
npon  the  application  of  a  creditor,  the  proceedings  are  conHaed  to  resident  debtors. 
CUflin  e.  Beach,  4  Metcalf 'a  Bep.  39S. 

In  Maine,  the  law  conccrniog  foreign  attachment  is  essentially  the  same  under  the 
act  of  February  S8th,  1821,  ch.  61,  and  the  several  snbsequent  acts  in  addition  thereto. 
The  siatnie  of  1835,  ch.  IBS,  gave  the  trustee  process  against  third  persons  holding 
the  debtor's  property  by  wajt  of  loortgage  or  pledge.  The  proceedings  against  trns- 
tees  of  debtors  are  of  the  same  import  in  New  Hampshire,  by  the  act  of  July  3d, 
I$S9.  The  process  reaches  debts,  chosos  in  action,  stocks,  &c.,  in  the  hands  of  third 
persons.  So,  also,  in  Yermout,  by  the  several  statutes  of  October  1st,  1797,  Novem- 
ber lOih,  1807,  November  Gth,  1317,  and  November  lOth,  1S30,  tlie  trustee  process  is 
given  to  creditora  against  persons  possessed  of  money,  goods,  chattels,  righla  or 
credits  of  concealed  or  absconding  debtors,  or  of  debtors  residing  out  of  the  state,  or 
removed  out  of  the  stale,  leaving  effects  within  it.  The  Revised  Statutes  of  Ver- 
mont, 1839,  p.  188.  It  has,  however,  been  held,  and  very  justly,  that  a  person  resid- 
ing out  of  the  state,  and  coming  within  it  for  a  temporary  purpose,  is  not  liable  to  be 
snminoncd  as  a  trustee  of  an  absconding,  concealed,  or  absent  debtor.  Baxter  u.  Vin- 
cent, 6  Vermont  Rep.  614.  The  same  principle  applies  lo  the  trustee  process  in 
Masaachnsetts.  Ray  u.  Underwood,  3  Pick.  Rep.  302.  From  the  time  of  service  of 
process  on  the  Onstee,  it  fixes  the  property  or  debt  iu  his  hands,  as  a  stakeholder  for 
the  parly  altimaiely  eniitted.  Bnl  it  will  not  hold  choses  in  action  previously  as- 
signed with  notice.  The  attaching  creditor  acquires  priority  according  to  the  order 
of  time.  The  Massachusetts  practice  in  respect  to  the  trustee  process  goes  further 
than  that  of  Connecticut  or  Vermont,  and  gives  it  against  any  person  as  the  tmsiec 
of  his  resident  neighbor.  Leach  v.  Coot,  10  Vermont  Rep.  239.  Neither  in  Ver- 
mont or  Ohio  can  the  foreign  attachmoot  be  sustained,  unless  all  lbs  debtors  are  non- 
residents or  hove  absconded.  Leach  o.  Cook,  supra.  Taylor  v.  McDonald,  4  Ohio 
Bep.  148. 

In  Coonecticnt,  the  efTccts  and  debts  of  absaonding,  or  absent  or  non-resident 
debtors,  in  the  bands  of  nny  agent,  factor,  trustee,  or  debtor,  may  be  attached  by  any 
creditor  by  the  process  of  foreign  attachment.  Statutes  of  Connecticut,  1838,  p.  287. 
But  cioMi  in  artion,  as  notes  nol  negotiable,  are  nof  goods  and  chattels  liable  to  the 
-  process  of  foreign  attachment,  or  liable  to  be  sold  on  cKCCUtion.     Fitch  v.  Waite,  5 
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tiaiy  or  county  jail  for  a  criminal  offence,  for  a  term  more 
than  one  year,  are  liable    to    the  like  'proceedings    against 


Cunn.  Rep.  IIT.  GroareDOT  d.  F.  &,  M.  Bank,  1,1  lb.  104.  Ii  lite,  bIbo,  agunit 
debton  imprisoned  for  debt,  who  bIibII  not,  irilbin  three  months,  be  admitted  to  take 
the  poor  man's  oalh ;  and  debtors  dischat^ed  from  imprisDnment  are  to  be  deemed 
absconding  debtors,  so  as  to  allow  the  creditor  to  proceed  against  their  goodi  and 
eiTects  in  the  bands  of  their  attorney,  agect,  tnutee,  or  debtor.  StatoteB  of  Connecti- 
cut, 1838,  pp.  29S,  284. 

In  Rhode  Island,  under  the  statalo  of  Jannitr;,  lgsa,tha  trustee  process  lies  against 
the  attorney,  agent,  fiictor,  tnuiee,  or  debtor,  of  absent  or  non-residenC,  or  concealed 
debtors ;  and  alao  against  the  peisonat  e»tate  of  any  incorporated  company  eeiab- 
lUhed  without  the  state,  and  being  indebted,  and  having  personal  ^tate  in  the  pos- 
session of  any  person  or  corporate  body  within  the  state.  Seamen's  wages  are  ex- 
empted from  the  attachment  process,  prior  to  the  termination  of  the  voyage. 

In  New  Jersey,  the  attachment  issocs  by  any  creditor,  foreign  or  domestic,  gainst 
absconding  or  non-resident  debtors,  and  the  statute  is  very  prorisionai,  and  is  con- 
strued liberally  for  the  benefit  of  creditois.  The  attachment  becbmes  a  lien  ttom  the 
time  of  executing  the  same.  It  ipaches  all  the  debtor's  property  and  effects  in  the 
posseBsion  of  the  garnishee  or  debtor's  debtor.  The  property  attached  is  distributed, 
ratably,  among  all  the  creditors  who  come  in  on  due  notice ;  and  in  this  respect  it  re- 
sembles the  New  York  attachment  law,  Elmer's  Digest,  20-31.  R,  S.  New  Jeney, 
184T,  p.  48. 

In  Pennsylvania,  the  process  of  domatic  attachment  is  provided  by  statute  against 
absconding  and  concealed  debtors,  and  resident  debtors  who  are  absent.  Trustees  are 
appointed,  and  the  proceeds  ratably  distributed  among  all  the  creditors  who  come  in 
and  prove  their  demands.  Pnnlon's  Digest,  277,  282.  The  process  of Jbreign  altflch- 
ment  is  for  (he  exclusive  benefit  of  the  attaching  creditor,  and  it  ma;  issue  at  the  snit 
of  any  creditor,  resident  or  non.reaident.  Mulliken  i^.  Aughmbaugh,  I  Penn,  Rep. 
117.  It  issues  against  the  estate,  real  and  personal,  of  non-resident  debtors,  and  of 
debtors  confined  for  crimes.  Process  may  be  awarded  against  any  perrcn  who  has 
property  or  effects,  or  money  of  the  debtor  in  possession,  and  the  attachment  binds  all 
the  estate,  real  and  personal,  of  the  debtor  in  his  own  hands,  or  in  those  of  his  trustee, 
debtor,  or  garnishee.  Pnrdon's  Dig,  45,  46,  439.  The  Jbrttgn  attachment  can  only 
be  sued  out  against  a  debt  presently  demandable,  but  a  domatic  attachment  like  a 
commission  of  bankruptcy  under  6  George  IV.,  can  bo  sned  out  for  a  debt  not  due, 
for  it  is  a  prgcess  of  distribution  among  creditors.  4  Watts  &  Serg.  SOI.  But  under 
the  attachment  taws  of  Pennsylvania,  slock  of  the  United  States,  standing  in  the 
name  of  the  debtor  ou  the  books  of  the  treasury,  cannot  be  attached.  Neither  the 
United  States,  nor  the  officers  of  the  treaaary,  in  their  official  capacity,  are  amenable 
to  tho  process  of  law  or  eqaity.  Opinions  of  the  AttomHys-Generol,  vol.  i.  G57~ 
665,  (Oct.  20th,  1828.)  The  very  clear  and  able  argument  of  Mr.  Wirt,  tbe  Attomey- 
Goneml,  would  seem  to  be  equally  applicable  to  the  laws  of  every  state ;  and  the 
only  limitation  to  tho  principle  is,  where  the  United  States  held  the  stock  as  stake- 
holders, ready  to  pay  to  the  rightful  claimimt ;  and  a  voluntary  submission,  on  terms, 
to  the  process,  is  recommended,  to  have  the  rightful  claim  judicially  ascertained. 

In  Ohio,  the  process  of  attachment  lies  at  tbe  Instance  of  any  creditor,  resident  or 
non-resident,  and  whether  tbe  debtor  has  absconded  or  is  n  non-resident;  and  the 
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their  estates  as  in  the  case  of  absconding  debtors,  (a)    The  coait 
in  which  proceedings  under  the  absconding  debtor  act  are  pend- 


■ntate  regnlnKs  proceedings  againit  the  guniibee,  in  whoM  poiBceiion  the  propertj 
may  b«,  or  who  owes  money  to  tho  original  debtor.  Ch«««'»  Statute!  of  Ohio,  toI.  ii. 
p.  I3SI ;  and  in  Indiana  and  lUinoia,  the  foreign  alUchinent  lies  Bgainsl  the  esutc  of 

non-reEident  deWlors,  and  against  their  effects  and  properly  in  the  hands  of  a  garnishee, 
and  the  proceeding  is  for  (he  benefit  of  the  plaintiiT;  but  in  Illinois,  if  the  process  be 
Bgainet  the  estate  of  a  non-resident  debtor,  the  creditor  mast  be  a  resident  Bevised 
Laws  of  Indiana,  edit.  1638,  pp.  73-79.  Beviged  Laws  of  Illinois,  edit  1833,  pp.  83, 
83.  So  in  Maryiand,  ander  the  act  of  IS26,  the  creditor  must  be  a  resident  of  the 
United  States.  WererD.Bdtiell,6  Gill  &  Johns.  335.  Baldwin  f.  Neale,  10  id.  274. 
The  laws  of  several  of  the  states  are  reslrictiTe  as  to  the  character  of  the  pl^atiS'. 
In  North  Carolina  and  Tennessee,  the  clDditor,  in  the  cnse  of  an  absconding  debtor, 
need  not  be  a  resident ;  but  in  the  case  of  an  attachment  against  a  non-reaident  debtor, 
he  mast  be.  1  AUnot's  Ala.  Bep.  14,  69.  North  Carolina  Stat.  t7T7,  ch.  115.  N.  C. 
Revised  Statutes,  Tol.LTl.  Tennessee  act  of  1794.  I  Verger's  Rep.  101.  6  Ibid. 
473.  By  the  old  attachment  law  of  Alabama,  only  resident  citizens  conid  commenoa 
snits  by  attachment,  bat  a  subsequent  statute  gave  the  power  equally  to  non-resident 
plaintiffs.  8  Ala.  B.  H.  S.  326.  In  Tennessee,  no  attachment  will  lie  against  prop- 
erty, when  both  creditor  and  debtor  are  non-residents,  unless  jadgment  had  been  flist 
obtained,  xnd  exocatioD  issocd  in  the  coorts  of  the  jurisdiction  where  the  defendant 
was  a  resident ;  nor  in  cases  in  which  peraonal  service  of  process  cannot  be  made,  nor 
an  attachment  at  law  lie.  In  those  special  cases,  the  non-residcnl  creditor  may,  by  a 
Utl  in  chancery,  canse  stocks  and  choses  in  action,  and  other  property  belonging  to 
the  nonresident  defendant,  or  held  in  troll  for  him,  to  be  applied  to  his  debt  Stat. 
IBOl,  di.  6.  Slat.  1S32,  ch.  11.  Gasget  v.  Scott,  9  Yerger,  3U,  where  the  reason  of 
their  statute  law  is  clearly  and  Justly  vindicated.  Stat.  1836,  ch.  43.  In  Virginia, 
Missoori,  and  Lonisiana,  the  foreign  atlochmenl  Ues,  though  both  the  creditor  and 
debtor  reside  oat  of  the  state.  WilliamaoD  v.  Bowie,  e  Manf.  Rep.  176.  Posey  v. 
Bockner,  3  Missouri  Rep.  604.  Flower  v.  Griffith,  13  Loais.  Bep.  345.  S  ibid.  3O0. 
The  statute  of  Miisoari  seems  to  apply  to  all  creditors,  and  the  attachment  and  pro- 
ceeding, in  ren,  and  against  property  in  the  bands  of  garnishees  apply  when  the  debtor 
is  a  non-resident,  or  hae  absconded,  or  concealed,  or  absented  himself,  or  ia  abont  to 
remove  bia  property  out  of  the  state,  or  fraudnlentty  to  convert  iL  Beviited  Stal- 
ntes  of  Missouri,  1835,  p.  TS. 

In  Virginia,  the  domestic  attachment  lies  against  the  absconding  dc^r,  and  also 
against  noD-resident  debtors  for  debts  not  exceeding  (30,  and  against  a  garnishee, 
thoagh  the  debt  be  not  due.  The  foreign  attachment  lies  against  absent  debtors,  and 
resident  debtors  of  the  foreign  debtor  may  be  proeecuted  as  garnishees.  1  Bev.  Code, 
edit.  1814,  p.  160.  2  ibid.  SB.  It  is  grounded  upon  two  facts:  non-residence  of  the 
debtor,  and  his  having  efiects  in  Virginia ;  and  the  proceeding  ii  conclnsive  against 
parties  and  privies.  Mankin  v.  Chandler,  3  Brockenbrough,  125.  In  the  ease  of  non- 
resident debtors,  it  is  ageneral  principle  that  all  the  proceedings  are  conBtraed  «ricily, 
fbr  the  greater  safety  of  the  absentee,  to  whom  notice  may  not  have  reached.  State 
Bonk  t>.  Hinton,  1  Dev.  N.  Carolina  Rep.  397.    In  Eentncky,  the  lands  of  a  wn  reai- 

(o)  N.  T.  Kevised  Statutes,  vol.  ii.  p.  16. 
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ing,  has  an  eqtiitable  jnrisdiction  over  all  claims  between  the 
trustees  and  the  creditors.     The  trustees  are  liable  to  be  called 
to  account  at  the  instance  of  either  the  debtor  or  creditor. 
So  the  assignees,  under  the  insolvent  act,  are  'declared     *404: 


rfcnf  debtor  may  be  appropriated  bf  aitachmcnt  bv  the  creditor,  ir  the  debtor  hai  no 
personal  proper^.  9  Dana's  Rep.  98,  S6G.  So  a  bill  in  eqniiy  will  lie  to  sequeater 
Ibo  effects  ot  abtetit  debtors  ia  the  hands  or  persona  resideot  in  the  state.  StMntes, 
1796,  I8S7,  I83T.  ThcEC  statntes  give  the  remedy  against  the  lands  and  goods  of 
non-resident  and  absent  debtors.    9  Dana's  Rep.  30T,  308.    3  B.  Monroe,  119. 

Id  South  Carolina,  their  foreign  attachment  law  is  founded  on,  and  has  received 
construction  From  the  custom  of  London,  Smith  b.  Posey,  3  Hill's  Rep.  471.  See 
Bioo's  valuable  Digest  on  the  Cases  decided  in  that  State,  and  in  which  the  decisions, 
under  the  title  of  "  attachment  (foreign,)"  are  fully  and  clearly  slated. 

In  Georgia,  the  same  process  of  domestic  attachment  lies  when  the  debtor  ia  ab- 
sconding ;  and  if  ho  is  about  to  remove,  if  lies,  though  the  debt  be  not  due.  The  for- 
eign attachment  lies  when  the  debtor  is  a  non-resident,  and  also  ia  favor  of  a  non  resi- 
dent creditor.  It  reaches  debt  and  credits  in  the  hands  of  the  garnishee,  and  ia  for  [he 
benefit  of  the  plaintiff  in  the  attachment.  Piince'a  Digest,  Sd  edit.  1837,  pp.  30-^2. 
The  same  statute  prorisions  in  Alabama,  Aikin's  Dig,  2d  edit.  pp.  37-40. 

In  Louisiana,  they  hare  the  like  process  of  attachment  as  in  the  other  stntes  when 
the  debtor  absconds,  or  is  about  to  remove,  or  is  non-resident.  Third  pcrsoDS,  who 
have  funds  and  effects  of  the  debtor  in  hand,  may  be  cited  to  answer  upon  interroga- 
tories, and  if  the  gamiehee  has  funds  of  the  debtor,  the  creditor,  alter  jodgmont  against 
the  debtor,  may  pursue  them  by  judgment  and  execution  againet  the  garnishee.  Pro- 
seus  D.  Mason,  12  Lonie.  Bep.  16,  The  debtor  about  to  remove  may  he  arrested  and 
held  to  bail,  though  the  debt  be  not  due.  Desha  v.  Solomons,  12  Louis.  Rep.  273. 
If  the  garnishee  he  a  consiguoe  of  goods,  and  has  mode  advances  on  them,  he  may 
claim  a  preference  as  a  creditor  of  consignor,  if  the  atlachmenl  be  levied  while  the 
goods  are  in  transifu,  and  before  delivtiry  to  the  consignee.  Wilson  v.  Smith,  12 
Louis.  Rep.  S7S.    Gardiner  v.  Smith,  ib.  370.  '  ^ 

In  Mississippi,  there  is  ibo  like  process  of  foreign  and  domestic  attachment  against 
non-resident  uid  absconding '  debtors,  and  debtoti  preparing  to  remove,  though  the 
debt  be  not  due.  Debts  and  credits  of  the  debtor  in  the  hands  of  third  persons  may 
be  attached  hy  process  of  summons  or  garnishment.  The  party  suing  out  a  foreign 
attachment  must  be  a  resident.  R.  Codeof  Mississippi,  1834,  pp.  157-163.  The  pro- 
cess of  attachment  in  most  of  the  states  is  for  the  exclusive  benefit  of  the  attaching 
debtor.  But  a  conn  of  equity  has  a  jarisdiction  of  a  bill  filed  by  a  non-resident 
plaintiff  against  a  non-resident  debtor,  if  there  U  atao  a  retidtitl  defendant.  Comatock 
V.  Bayford,  I  Smedes  ft  Marshall  Miss.  R.  423.     Ibid.  984,  S.  P.t 


I  In  Iowa,  property  not  exempt  Inim  execution  may  ba  attached  before  or  during  suit 
on  affidavit,  tiiaC  plaintiff  bellevas  defendant  to  be  a  foreign  oorporaldOD  or  a  nOD^fisldent, 
or  about  to  coaceal,  reruave,  or  fraaduleotly  convey  his  properly.  Code  of  Iowa,  IBGl, 
p.  264.  In  California,  tb«  property  of  the  defendant  may  be  attached  as  security  for  judj{- 
meut  m  any  action  on  a  contract  to  pay  money  within  the  state,  not  secared  by  mortgage, 
or  in  any  actiSn  on  a  contnct  in  which  the  defendant  is  a  non-resident.  Laws  of  Califor- 
nia, 1860-6S,  p.  hi9. 
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to  be  truateea  ;  and  where  there  are  two  tmsteea,  either  of 
them  may  collect  the  debts ;  and  where  there  are  more  than 
two,  the  powers  appertaining  to  the  trust  may  be  exercised  by 
any  two  of  them.  But  no  Btiits  io  eqaity  are  to  be  broof^t  by 
the  assignees  of  insolvent  debtors,  without  the  consent  of  the 
majority  of  the  creditors  in  interest,  unless  the  sum  in  conbo- 
versy  exceeds  (500.  They  are  to  sell  the  assets  at  auction,  and 
may  allow  a  reasonable  credit  on  good  security.  They  are  to 
redeem  mortgages  and  pledges,  and  conditional  contracts,  and 
settle  accounts,  and  compound  with  debtors  under  the  aathority 
of  the  officer  appointing  them.  They  are  to  call  a  general  meet- 
ing of  the  creditors;  and  the  mode  of  distribution  is  specially 
declared.  They  are  to  declare  dividends ;  aad  dividends  un- 
claimed for  a  year  are  to  be  deemed  relinquished.  They  are  to 
account  upon  oath,  and  are  allowed  a  commission  of  five  per 
cent,  on  all  moneys  received ;  and  they  may  be  discharged  from 
their  frost  by  the  proper  authority  on  theit  own  application,  and 
new  assignees  appointed  in  their  stead,  (a)  These  trustees,  in 
many  respects,  resemble  commissioners  under  the  English  bank- 
rupt laws ;  and  the  proper  remedy  against  them  is,  either  by  a 
bill  in  chancery,  or  an  application  to  the  equitable  powers  of  the 
court  in  which  the  proceedings  are  pending,  to  compel  an  ao 
count  and  an  adjustment.  It  was  held,  in  Peck  v.  Randall^  {b) 
that  the  creditor  could  not  maintain  a  suit  at  law  against  the 
trustees  of  an  absconding  debtor  before  the  demand  had  been 
adjusted  a^  a  di^dend  declared.  In  England  it  is  well  settled 
in  the  analogous  case  of  a  claim  for  dividends  on  the  bankrupt's 
estate,  that  a  suit  at  law  cannot  be  unstained  for  a  dividend, 
and  that  the  creditor  applies  to  the  court  of  chancery  for  assist- 
ance to  obtain  it.  (c) 

A  grave  and  difficult  question  has  been  frequently  discossed 

in    our    American    courts,    respecting    the    coufficting 
'  405    '  claims  arising  under  our  attachment  laws,  and  under  a 

foreign  bankrupt  assignment.     If  a  debtor  in  England, 


(a)  N.  Y.  Beviwd  StmUlei,  toI.  ii.  pp.  39-Sl. 

(b)  1  Jolitu.  Rep.  169. 
' :)  Ex  parti  While,  uid  Ex  parit  Wbitdiurch,  1  Atk.  Kep.  90.    AMignee*  of  Gw- 

<t  0.  ShanDon,  9  Scb.  &  Lef.  aaa. 


diuet  0.  ShanDon,  S  Scb.  &  Ler.  2a9. 
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owniag  a  tioaae  in  New  York,  aa  well  aa  creditors  in  England, 
be  regularly  declaied  a  bankrupt  in  England,  and  his  estate  duly 
assigned,  and  if  ihe  bouse  in  New  York  afterwards  sues  out 
process  of  attachment  against  the  estate  of  the  same  debtor,  and 
trustees  are  appointed  accordingly,  the  question  ia,  which  class 
of  trustees  is  entitled  to  distribute  the  fond,  and  to  whom  can 
the  debtors  of  the  absent  or  bankrupt  debtor  Bafely  pay.  In 
fluch  a  case,  there  ara  asaigneea  in  England  claiming  a  right  to 
all  the  eaiate  and  debts  of  the  bankrupt,  and  there  are  trustees 
in  New  York  claiming  the  same  right.  This  queation  waa  con- 
aidered  in  Holmes  v.  Remsen,  (a)  and  the  English  and  Scotch, 
and  other  foreign  authorities  examined ;  and  the  conclusion  was, 
that  by  the  English  law,  and  by  the  general  international  law  of 
Europe,  the  proceeding  which  is  prior  in  point  of  time  is  prior 
in  point  of  right,  and  attaches  to  itself  the  right  to  take  and  dis- 
tribute liie  estate.  It  was  considered,  that  as  the  English  as- 
signees in  that  case  were  first  appointed,  and  the  assignment  of 
the  bankrupt's  estate  first  made  to  them,  thai  assignment  carried 
the  bankrupt's  property,  wheieirer  situated;  and  it  consequently 
passed  the  deU  due  by  a  citizen  of  this  state  to  the  English  , 
bankrupt ;  so  that  a  payment  of  auch  a  debt  to  the  English 
assignees  waa  a  good  payment  in  bar  of  a  claim  for  that  same 
debt,  by  the  trustees,  under  our  absconding  act.  This 
Trule  appeared  to  be  well  settled,  (6)  and  to  be  founded    *406 


(b)  5  Jobns.  Cb.  Bcp.  ito. 

{b)  The  auihoritiee  cited  in  Holmea  v.  Remsen,  to  sliow  ihat  the  rule  umtendcd  for 
in  that  case  was  iocoDtrOTeitibly  esEablished  in  the  jurispmilence  oF  tbe  Uoili^d  King- 
doms of  Great  Britain  and  Ireland,  are  Pipon  u.  Fipon,  Amb.  Rep.  25.  Cue  of 
Wilson,  beTore  Lord  Hardwicke,  cited  by  Lonl  I^ogfaborough,  in  1  H.  Blacks.  Rep. 
681-  Solomons  k.  Rom,  131.  ibid.  nole.  Jolku  v.  Deponthien  t  Buil,  ibid.  133, 
note.  Neol  v.  Cottingbam  t  Houghton,  ibid.  Phillips  v.  Hunter.  2  ibid.  40S.  Sills 
i>.  Worswi<l,  1  ibid,  665.  Lord  Thurlow,  in  the  case  Er  parte  Blakes,  1  Cox's  Rep. 
398.  Lord  Kenjon,  in  Hanter  o.  Potts,  4  Term  Rep.  188.  Lord  BUeaborongh,  5 
East's  Rep.  13).  Stein's  CMe,  1  Roie's  Cas.  in  BankTuptcf,  App.  46S.  Selkrig  v. 
Davis  &  Salt,  i  Dow's  Eep.  830.  3  Rose's  Cas.  in  Bankmptcj,  S91 .  Bj  tbe  Scotch 
lav,  tbe  foreign  asgignnient  will  not  preTsnt  a  BubseqaeDt  attachment  in  Scotland  by 
A  Scotch  creditor,  nniess  notice  of  the  asslgnmenC  be  g^en  to,  or  had  by  tbe  creditor. 
No  such  notice  is  requisite  to  the  operation  of  the  assignment  under  (he  Eagliah  law. 
The  English  doctrine  applies  equally  to  Toluntaij  and  bona  fdt  assignments  of  per- 
sonal properly  by  the  owner  domiciled  abroad,  to  assignments  under  bankrupt  and 
tnsolvent  statutes,  and  to  the  distribnljon  of  the  novable  pi«pert]r  of  Ustaton  and 
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in  justice  and  policy,  and  the  comity  of  nations.  It  lested 
on  tlie  principle  of  general  jarispradence  that  personal  prop- 
erty was  deemed  by  fiction  of  law  to  be  sitnated  in  the  country 
in  which  the  bankrapt  bad  bis  domicil,  and  to  follow  the  person 
of  the  owner ;  and  it  was  to  be  administered  in  bankruptcy  ac- 
cording to  tbe  rule  of  the  law  of  that  country,  as  if  it  was  locally 
placed  within  it.  No  doubt  was  entertained,  that  if  the  appoint- 
ment of  truateea,  under  the  New  York  act,  bsid  been  the  first  in 
point  of  time,  tbe  title  of  the  trustees  would  have  been  recognized 
in  the  English  courts  as  controlling  the  personal  property  in 
England.  By  the  same  rnle,  the  English  assignees,  being  first 
in  time,  were  held  entitled  to  control  the  personal  property  of 
the  debtor  existing  in  New  York. 

But  whatever  consideration  might  otherwise  have  been  due  to 
the  opinion  in  that  case,  and  to  tlie  reasons  and  decisions  on 
which  it  rested,  the  weight  of  American  authority  is  decidedly 
the  other  way ;  and  it  may  now  be  coneidered  as  part  of  tbe 
settled  jurisprudence  of  this  country,  that  personal  property,  as 
against  creditors,  has  locality,  and  the  lex  loci  rei  siiie  prevails 
over  the  law  of  the  domicil  with  regard  to  tba  rule  of  prefer- 
ences in  the  case  of  insolvent's  estates.  The  laws  of  other  gOT- 
einments  have  no  force  beyond  their  territorial  limits;  and  if 
permitted  to  operate  in  other  states,  it  ia  upon  a  principle  of 
comity,  and  only  when  neither  the  state  nor  its  ciTizens  would 
suffer  any  inconvenience  fi'om  the  application  of  the  foreign 
law.  (a)  A  prior  assignment  in  bankruptcy,  under  a  foreign  law, 
will  not  be  permitted  to  prevail  against  a  subsequent  attachment 
by  an  American  creditor  of  the  bankrupt's  effects  found  here ; 
and  our  courts  will  not  subject  cor  citizens  to  tbe  inconvenience 

of  seeking  their  dividends  abroad  when  they  have  the 
•407     means  to  satisfy  them  under  their  own  control.     *  This 

was  tbe  rule  in  Maryland  prior  to  our  Bevolation,  ac- 
cording to  tbe   opinion  of   Mr.  Dulany,  reported  in  Burk  t. 


inteatnles  b;  will,  and  nnder  die  law  of  dislribotion,  Tho  cases  all  rest  on  tbe  lame 
genend  principle  givioj;  a  nniTereal  operation  to  tninsrcr,  or  tlio  dUpodtion  of  per- 
sonal property,  made  or  existing  at  tbe  owner's  domicil,  wherever  tfaat  property  ma; 
be  sitnated,  and  vhen  not  bound  by  any  local  lien  at  tbe  time. 

(a)  Parsons,  Ch.  J.,  in  Greenwood  r,  Cartis,  6  Mass.  Rep.  878.    Porter,  J.,  in  Oli- 
vier V.  Townes,  14  Uartin's  Loaia.  Rep.  W-IOI. 
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JT  Clain;  (a)  and  aiierwaids,  in  1790,  it  was  decided,  in  WaUaee 
Y.  Patterson,  {b}  that  property  of  the  bankrupt  could  be  attached 
heie,  notwithstanding  a  prior  BBBignment  in  bankruptcy  in  Eng- 
land. The  same  doctrine  was  declared  in  PeDneylvania,  (c) 
after  an  elaborate  discnsaion  of  the  question.  The  court  in  that 
state  conaideied  that  an  assignment  abroad,  by  act  of  law,  had 
no  legal  operation  extra  territortuta,  as  against  the  claims  of 
tbeii  own  citizens.  Bat  the  foreign  assignee  in  bankruptcy  may 
sne  in  Pennsylvania  in  the  name  of  the  bankrupt,  for  the  assets 
of  the  estate,  and  recover  them,  except  as  against  the  rights  of 
the  American  creditor,  {d)  The  same  doctrine  was  declared  in 
North  Carolina  as  early  as  1797.  (e)  In  South  Carolina  the 
question  arose  in  the  case  of  the  Assig^es  of  Tapham  v.  Cfiap- 
majt,  in  1817 ;  {/)  and  the  court  in  that  case  followed  some  prior 
decisions  of  their  own,  and  the  case  of  Taylor  v.  Geaiy,  decided 
in  ConoectJcut  as  early  as  1787 ;  (g-)  and  they  held  that  law, 
justice,  and  public  policy  all  combined  to  give  a  preference  to 
their  own  attaching  creditors.  So,  in  Virginia  and  Kentucky, 
under  their  statute  laws,  all  real  and  personal  property  within 
the  state,  even  debts  and  choses  in  action,  are  held  to  be  bound 
by  the  attachment  laws  of  the  state,  though  the  owner  should 
execute  an  instrument  in  control  of  it  at  his  domicil  abroad. 
The  rule  of  courtesy  is  held  to  be  overruled  by  positive  law. 
The  law  of  the  locus  ret  sittB  overrules  the  law  of  the  domicil  in 
this  case,  and  debts  due  to  absentees  have  so  far  locality,  and 
are  subject  to  attachment  by  the  creditors  of  such  absentees. 


.(o)  1  Hmi^&  M'Henry,  936. 

(b)  3  ibid.  463. 

(c)  Milnau.  HorBton,  6  Bioaej's  Bep.  353.  SeeHallikenD.Aughiiibaagh,  I  Pena. 
R(^.  117,  to  the  same  point.  See,  also,  Ogdcn  v.  Gilliogbam,  Baldw.  Rep.  C.  C. 
n.  3.38.    LowiyK.  HaU,3WMIs&Sete.  139. 

id)  Merrick's  EbUU,  3  Ashmead,  4SS.  8.  C.  6  Wuu  ft  Serg.  sa  This  it  ibe 
■cope  of  the  American  cuea;  and  tlie  New  Tock  com  of  Abraham  v.  Pleatoro,  3 
Wendell,  S3S,  went  further  when  it  mlod  the  Ibreign  aMignmeot  in  bankraptcj  void, 
even  as  against  a  Briciih  creditor,  not  domiciled  here.  They  do  not  go  bo  far  in 
PeanBjkania.    Lowiyu.  Hall,  tupra.    MullilLen  e.  Anghiubaagh,  1  Fenii.  Bep.  IIT. 

(e)  M'JTeU  B.  Colquhoon,  2  Haywood's  Bep.  2«. 

(/)  Const.  Bep.  8.  C.  283.  See,  also,  Bobinson  u.  Crowder,  4  M'Cotd'a  Bep.  519, 
to  the  samo  point. 

($)  Eirby'a  Bep.  313. 
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But  the  rule  is  not  carried  so  far  as  to  apjdy  to  absolute  sales, 
bona  fide  for  a  valuable  consideratioii,  of  cfaosea  in  action,  ao- 
corapanied  with  assignment  and  delivery  of  the  evidences  of  the 
debt,  (a)  The  point  aroBe  in  the  Sapreme  Conrt  of  Massachu- 
setts, in  h^grakam  v.  Geyer,  in  1816 ;  (b)  and  they  would  not 
allow  even  a  voluntary  aseignment  by  an  insolvent  debtcH  in 
another  state,  to  contarol  an  attachment  in  that  state,  of  the 
property  of  the  ioBolveat,  made  subsequently  to  the  assignment, 
and  before  payment  to  the  assignees ;  and  the  court  denied  tiiat 
aay  such  Indulgence  was  required  by  the  practice  or  comity 
of  nations,  (c)     The  opinion   in  the  case  of  S)lmes  v.  Rem- 

len  was  also  questioned  by  one  of  the  judges  of  the 
'  408    *  Supreme  Court  of  New  York,  jn  a  suit  at  law  between 

the  same  parties,  (ti)  And  still  more  recently,  in  the  Sa- 
preme Court  of  the  United  States,  (e)  the  En^ish  doctrine  {iot 
it  is  there  admitted  to  be  the  established  English  doctiiue)  was 


{a)  Hath  t>.  Bulk  of  United  SUUea  In.  Cliait,  Loniirille,  EeQtac^f,  Angwt,  1S43. 
[h]  13  Uu8.  Bep.  116. 

(c)  See,  abo,  io  tJi«  same  point,  Borden  n.  Samner,  4  t^ck.  SG5.  BUke  n.  Wil- 
liami,  6  id.  28«-  Pall  Ri*«r  Iron  Woi^  d.  Croade,  Ift  id.  11.  Fox  b.  Adami,  5 
Oreealeaf'a  Rep.  a4&.  Oliner  u.  Townei,  14  Marcin'a  Loai».  Bep.  93.  Noiri*  o. 
Mamrord,  4  id.  20.  The  Brig  Watchman,  in  the  district  oonit  of  Maine,  Ware's  Bep. 
933.  Bannder*  v.  Wlllifuni,  5  N.  H.  Bep.  S13.  Uitchel  c  H'UUUd,  8  Martin't 
Lonis.  Rep.  676,  to  the  same  point.  But  in  Qoodwin  o.  Jones,  3  Ums.  Rep.  517,  Cb. 
J.  Parsons  held  to  the  Engli«b  doctrine ;  and  in  Bholea  v.  Cteveland,  5  Maaon's  Bq>. 
174,  an  assignment  was  held  to  prevailoveratroMee  or  attachment  process,  as  against 
ct«dltor«  living  in  the  same  Mate  with  the  debtor.  It  ia  likewise  held,  in  Rogers  v. 
Allen,  3  Ohio  Bep.  488,  diat  an  Bssignment  b;  an  iniolrent  del>tor  in  one  state  will 
not  affect  the  title  to  hinds  in  another  slate  in  derogation  of  the  /u  ret  stbz.  In 
South  Carolina,  a  bona  jbk  foreign  assignment  in  trust  for  creditors,  t&es  precedeace 
of  a  subaeqaent  attachment  levied  within  the  state,  bat  not  if  execntad  under  the  op- 
eradon  of  a  gtatnie  of  bankraptcy.    Green  u.  Howry,  2  Bailey's  Rep.  163.^ 

(d)  Flatt,  J.,  in  SO  Jobna.  Bep.  SIM. 

[*)  Ogden  e.  Saunders,  12  WbeatOD,  S13.  In  Harrison  o.  Steny,  5  Cranch's  Rep. 
289,  the  Supreme  Court  of  the  United  States  had  long  previously  held  that  the  bank- 
rupt law  of  a  foreign  couuti;  could  not  operate  a  legal  tronsfei  of  propon^  in  thia 
country.  The  doctrine  rests  on  the  same  footing  between  one  state  and  atiotiier.  An 
Bssignment  in  ininilun  under  the  Uwof  one  stale  Or  nation,  baa  no  operation  in  another, 
even  with  respect  to  its  own  citizens.  Abraham  v.  Plestoro,  3  Wendell,  938.  John- 
■on  D.  Hunt,  23  id.  90,  91. 


1  See  Lambea  ■.  Talbott,  e  Qlll,  B.  4».    H'Cait?*;  ffibun.C  Gmtt-tOT. 
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peremptorily  disclaimed,  in  the  opinion  delivered  on  behalf  of 
the  majority  of  the  court,  (a) ' 

*   IV.  By  intestacy. 

The  last  instance  which  was  mentioned  of  acquiring  title  to 
goods  and  chattels  by  act  of  law,  was  the  case  of  intestacy. 
This  is  when  a  person  dies,"  leaving  personal  property  undis- 
posed of  by  will ;  and  in  such  case,  the  j}ersonal  estate,  after 
th6  debts  are  paid,  is  distribnted  to  the  widow,  and  among 
the  next  of  kin.     To  avoid  repetition  and  confusion,  I  shall  be 


(a)  It  was  the  received  doctrine  in  England,  aeeordiag  to  die  opinion  of  ronnsel,  ag 
earlj  u  17IS,  that  tbe  Eogtish  creditors  of  an  iasolrent  debtor  residing  in  Holland, 
could  attach  and  tecover  bj  execnlion  levied  on  his  efTects  in  England,  withont  being 
responsible  to  tbo  curator  in  Holland,  who  had  entered  upon  his  trust,  prior  to  the 
attachment  in  England.  See  opinions  of  B.  Raymond,  3.  Jekjll,  aod  other?  in  the 
Appendix,  S54-2S6,  of  Mr.  Henr/'e  Treatise  on  Foreign  Law.  Iq  Btake  v.  Willianis, 
6  Pick.  Sep.  SBB,  Lord  v.  The  Brig  Watchman,  in  the  district  coart  of  Maine,  Ware's 
Bep.  S33,  Abraham  v.  Flentoro,  3  Wendell,  S38,  and  Johnson  v.  Hunt,  S3  ibid.  87, 
the  qnestioQ  was  again  discussed,  and  tbe  decisions  made  in  entire  conformity  with 
the  general  doctrine  now  prevalent  in  the  United  Slatei.  The  aathoritiea  for  the 
contrary  and  more  libsnil  doctrine  in  the  English,  Scottish,  and  Irish  courts,  are  col- 
lected in  Bell's  Commentaries,  vol.  ii.  pp.  6S3-eeT,  as  well  as  in  the  case  of  Holmes 
o.  Bentsen,  tupra,  405.  Mr.  Bell  says  that  the  mlo  giving  effect  to  conveyances,  made 
for  tbe  purpose  of  collecting  and  distributing  among  creditors  the  fands  and  estate  of 
the  debtor,  according  to  the  law  of  his  residence  and  seat  of  trade,  docs  not  real  in 
any  legislative  enactment,  but  upon  those  prindptos  of  international  law  which  gnide 
the  connection  between  states,  and  prescribe  the  authority  which  is  to  be  allowed  by 
each  10  the  institution  and  laws  of  another.  The  whole  doctrine  of  the  international 
eflect  of  bankmptcj  is  a  ooosequeoce  of  the  general  principle  of  universal  jurispru- 
dence, that  porEonal  property,  wherever  situated,  is  reflated  by  the  law  of  the  bank- 
rupt's domicil ;  while,  on  the  other  band,  real  property  is  governed  by  the  law  of  the 
territory  in  which  it  is  sitimted.  The  law  on  this  vexed  subject  of  the  eflect  to  b« 
given  to  foreign  assignments  is  examined,  and  all  the  authorities  and  ailments  pro 
and  con.  collected  and  reviewed  in  Story's  Commentaries  on  tbe  Conflict  of  Laws,  pp. 
336-357. 
'  In  Canada,  an  English  commission  of  bankruptcy  operates  as  a  voluntary  assign- 
ment by  the  bankrupt,  but  rights  and  prinleges  acqnired  by  the  provincial  creditors 
■re  not  affected  by  tbe  commission  or  assignment.  Bruce  n.  Anderson,  Stuart's  Lower 
Canada  Rep.  127. 

'  As  the  effect  of  foreign  banknipt  laws  Is  admitted  only  ftom  a  principle  of  oomi^,  ttaey 
can  be  allowed  no  operaUon  with  us,  where  they  were  Inteudcd  to  be  local,  or  where  they 
secure  privileges  to  local  over  foreign  creditors.     Very  v.  McHenry,  29  Maine  R.  S06. 

■  A  person  sentenced  to  hnprisonment  for  life  i>  declared  civilly  dead  in  Mew  York. 
3  B.  S.  (Bd  edit.}  see.  2S.  Id  Ohio,  it  has  been  held  that  tetters  of  Bdminiatratinn  cannot 
be  granted  on  Che  estate  of  such  a  person.    Fiazer  v.  Ftileher,  IT  Ohio  B.  SflO. 
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obliged  to  confine  myself  esBentiaUy  to  the  disciuaioQ  of 

*409     the  'leading  principles  of  the  English  law,  and  assume 

them  to  be  the  law  of  the  several  states,  in  all  those 

cases  in  which  some  material  departure  from  them  in  essential 

points  cannot  be  cleaily  fiBceitained. 

This  title  will  be  best  explained  by  examining — ^1.  To  whom 
the  administration  of  such  property  belongs,  and  to  whom 
granted ;  2.  The  power  and  dnty  of  the  administration ;  and 
3.  The  persons  who  sacceed  to  the  ftersonal  estate  by  right  *of 
succession. 

(1.)   Of  gratUtng  admmistration. 

When  a  person  died  intestate,  in  the  early  periods  of  the 
English  history,  hia  goods  went  to  the-  king  a»  the  general  tras- 
tee  or  guardian  of  the  state.  This  right  was  afterwards  trans- 
feiTcd  by  the  crown  to  the  popish  clergy  ;  and,  we  are  told,  it 
was  so  flagrantly  abused  that  parlifunent  was  obliged  to  inter- 
fere and  take  the  power  of  administration  entirely  Jrom  the 
church,  and  confer  it  upon  those  who  were  raore  disposed  to  a 
faithful  execntion  of  the  trust.  This  produced  the  statntes  of 
31  Edw.  lit  ch.  11,  and  21  Hen.  VIIL  ch.  5,  from  which  we  have 
copied  the  law  of  granting  administrations  in  this  country,  (a) 
The  power  of  granting  administration,  and  of  enperintending 
the  conduct  of  the  administration,  was  still  left  in  the  hands  of 
the  bishop  or  ordinary,  in  each  diocese.  In  our  American  law 
we  have  assigned  this,  as  well  as  other  secular  matters,  to  the 
courts  and   ma^strates   of  civil  jurisdiction.  (6)      Before   the 


{a)  Heniloe's  case,  9  Co.  38  b.    S  Blacka.  Com.  4B4-4BG. 

(6)  In  some  of  the  atates  tlie  jurisilictioTi  cooceming  the  probate  of  will^  and  tbe 
administration  of  Kttaton'  and  iniestaiaa'  estates  is  vested  in  tho  caantj  conrls.  In 
others  it  is  confided  to  coaru  of  special  jnriedicdon,  nnder  tbe  Tarioiu  names  of  tbe 
conn  or  probniee,  tbe  ragi«ten'  court,  the  orphaiu'  coart,  the  conrt  oF  the  ordinary, 
and  (he  surrogates'  court.  The  coantj  courts  of  Alabama,  whan  aitting  ai  eonrta  of 
probates,  are  denominated  Orphans'  Coarts,  and  the;  have  a  very  extensive  jurisdic- 
tion over  tbe  estates  of  deceased  persons.  In  Indiana,  by  act  of  Februorj  ITCb,  1838, 
the  court  of  probates  in  each  connty  consists  of  one  judge,  elected  bj  the  people  sep- 
tenoially,  and  the  court  has  exctasive  jurisdiction  in  matters  of  probate  of  wills,  and 
admintsiratian,  and  guardianship,  and  the  settlement  of  decedent's  estates,  and  coo- 
current  jorisdiction  in  all  suits  at  law  and  in  equity  in  favor  of  and  against  heirs,  ex- 
Bcntors,  administratora,  and  gnardiaiu,  where  Ibe  amount  in  controversy  exceed*  S50, 
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Berolution,  the  power  of  granting  letters  testamentary  and  let- 
ters of  adminiatratioa  resided  in  New*¥<«k,  in  the  colonial 
governor,  as  judge  of  the  prerogative  court,  or  court  of  probates 
of  tiie  colony.  It  was  afterwards  vested  in  the  court  of  pro- 
bates, consisting  of  a  single  judge,  and  eo  continued  until  1787, 
when  BOiTogatee  were  authorized  to  grant  letters  testamentary 
and  letters  of  administratioa  of  the  estates  of  persons  dying 
within  their  respective  counties.  If  the  person  died  out 
of  the  state,  or  within  *the  state,'not  being  an  inhabitant  *410 
thereof^  the  granting  of  administration  was  still  reserved 
to  the  court  of  probates,  (a)  This  practice  continued  until  the 
act  of  March  Slst,  1893,  (b)  when  the  court  of  probates  was 
abolished,  and  all  the  original  powers  of  that  cotirt  were  trans- 
ferred to  the  surrogates ;  and  each  Surrogate  has  now  jmisdic- 
tion,  exclusive  of  every  other  surrogate,  within  hie  county,  when 
tlie  testator  or  intestete  was  at  hia  death  an  inhabitant  of  the 
county,  in  whatever  place  be  may  have  died ;  or  not  being  an 


and  in  putilioD  mid  dower,  and  it  maj  aathoriie  gnardiani  to  tell  real  Mtaie  to  pa; 
debts,  and  support  infanu,  laiiatics,  Ac,  It  maj  command  jniy  trials  in  proper  aaei. 
The  probate  jurisdiction  it  plenary  and  highlj  important,  and  the  atatnte  conferring 
the  powen  ij  verj  provisional,  and  leems  to  be  well  digested.  Bevised  Sutates  of 
Isdiana,  1B38,  pp.  17!,  4S9.  A  court  of  probates  in  Mississippi,  is  established  in  each 
count]',  and  hai  ibe  like  enlarged  and  discretionary  jarisdiction,  in  all  natters  of  wills 
and  of  adminiBtrstion,  and  of  sales  and  distribution  of  the  estates  of  decedents ;  and, 
as  fiu  lU  the  jariidietion  extends,  it  is  exclusive,  and  has  powers  as  ample  as  a  court 
of  chancery.  3  Smedes  &  Marshall,  as6,  330,  333.  Farre  v.  Orares,  4'id.  707.  Tbe 
act  in  Missouri,  concerning  executors  and  administrators,  is  compreheniiTe  nod  thetr 
powen  and  dnties  are  well  defined.  The  jurisdiction  resides  in  ibe  county  courts. 
Bevised  Statutes  of  Mjssonri,  lB3a,  p.  40.  So  in  Kentacky  and  North  Carolina,  the 
coun^  courts  have  exclnsiTu  jurisdiction  to  establish  wills  of  real  and  personal 
estates.  Hunt  v.  Hamilton,  9  Dana's  Bop.  91.  1  H.  C  Bevised  Statntes;  1837, 
pp.  620,  eai.  The  Bevised  Statutes  of  each  state,  and  especially  where  tbe  toTisions 
hare  been  recent,  contain  a  special  detail  of  the  jurisdiction  and  power  of  probate 
courta.  Wo  can  onl;  allude  occasionally  and  by  way  of  iiliatrution,  to  the  local  stat- 
utes. The  lair  of  Maryland  on  Statutory  Testamentaiy  Law  is  collected  by  Judge 
Doney,  and  the  volnine  is  enriched  by  a  reference  to  the  decisions  of  the  coorta  on 
the  subject.  In  New  Jersey,  the  governor,  by  tbe  conetitntion,  until  1844,  was  ex  e^ 
aa  the  ordioiir;  aa  well  as  the  chancellor  of  die  state,  and  he  consequently  had  juris- 
dictjon  to  lake  proof  of  wills  and  to  grant  letters  testamentary,  and  letters  of  admin- 
istration. Bnt  by  the  constitution  of  1844,  the  chancellor  is  declared  to  bo  the  ordinal; 
or  surrogate-Kcncral  and  judge  of  the  prerogative  court. 
(a)  L.  N.  T.  sesB.  I,  ch.  13,  and  t»t».  10,  cb.  38.    Goodrich  i>.  Pendleton,  4  Johns. 
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inhabitant  of  the  state,  died  in  the  county,  leaving  assets  there- 
in ;  or,  not  being  an  inhabitant  of  the  state,  died  abroad,  leaving 
assets  in  the  county  of  the  surrogate ;  or  not  being  an  inhabi- 
tant of  the  state,  and  dying  out  of  it,  assets  of  such  testator  or 
intestate  should  thereafter  come  into  the  county ;  or  when  no 
jurisdiction  is  gained  in  either  of  the  above  cases,  real  estate, 
devised  by  the  testator,  is  situated  in  the  county,  (a)  The  first 
judge  of  the  county  acts  in  cases  in  which  the  surrogate  is  dis- 
qualified to  act;  and  the  county  treasurer  in  each  aoanty  acts 
as  a  public  administrator  in  special  ca^es.  There  is  likewise 
a  public  administrator  in  the  city  of  New  Yoric,  with  enlarged 
jurisdiction  in  special  cases  of  intestates'  estates.  He  is  au- 
thorized to  act  as  public  administrator  in  cases  where  there  are 
effects  in  the  city,  of  persons  dying  intestate,  and  leaving  no 
widow  or  next  of  kin  competent  and  willing  to  administer,  (b) ' 
Administration  is  directed,  by  the  New  York  Revised  Stat- 
utes, to  be  granted  to  the  husband  on  the  wife's  personal  estate, 
and  in  other  cases  to  the  widow  and  next  of  kin,  or  to  some 
one  of  them,  if  they,  or  any  of  them,  will  accept,  in  ihe  follow- 
ing order:  first,  to  the  widow;  second,  to  the  children;  third,  to 
the  father ;  fourth,  to  the  brothers ;  fifth,  to  the  sisters ;  sixth,  to 
the  grandchildren ;  seventh,  to  any  other  of  the  next  of 
*411  kin  who  would  be  entitled  to  a  share  in  'the  distribution 
of  the  estate,  (c)     Under  the  English  law,  (and  the  law 


(a)  N.  T.  Kerised  Slatales,  toI.  ii.  p.  73,  sec.  23.  N.  Y.  Act,  60th  seu.  ch.  460, 
HC.  I.  Id  England,  geoerall;  Bpeskiag,  all  ecclesiastjcal  testamentar^jiiriidictioni 
are  limited  in  their  authority  to  propenj  locallj  situated  within  their  district.  Cros- 
le;  V.  Archdeacon  of  Sndbnr;,  3  Hogg,  E.  B.  199.  In  Tennesaee,  letters  of  adminis- 
tration granted  not  in  the  county  of  the  decedent's  residence  and  domjcil  are  void. 
Alison  v.  Frazier,  2  HumpbreTS,  30. 

(6)  N.  T.  R.  S.  vol.  ii.  p.  79.  Ibid.  vol.  ii.  pp.  117-133.  Bj  the  act  of  April  SOA, 
1830,  in  amendment  of  iLe  Beviecd  Statutes,  fuTther  provision  is  made  for  the  case 
in  which  the  lirat  jndge  of  the  countv  cannot  act  as  surrogate.  The  trust  dcvolTCS  on 
the  di8tri(**tlomey  of  the  county,  aad  eventnally  on  the  chancellor.  In  New  Jereey, 
if  the  inteatato  leaves  no  relations  to  administer,  [he  ordinary  grants  administration 
on  due  security  to  any  proper  applicant.    R.  S.  N.  J.  1847,  p.  34E. 

(c)  N.  T.  Revised  StBtates,  vol.  ii.  p.  74,  sec  27,  S9.    The  rule  in  England  is  to 

1  The  eity  la  direct^  liahle  for  a  dmatlaril  by  the  public  administrator,  and  for  the  costs 
in  a  Bait  wantonlj  brougiit  by  him.  Matthews  e.  The  Mayor,  &C.,  of  New  York,  1  Sandf. 
(Law)  B,  IBS. 
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of  New  York,  and  it  Is  preeumed  the  law  of  tbe  other  states  is 
the  same,)  (a)  the  sturrogate  has  tbe  di^retion  to  elect  among 
the  next  of  kin,  any  one  in  equal  degree,  in  exclusion  of  the 
rest,  and  to  grant  to  such  person  sole  administration.'  So, 
Qader  the  English  law,  he  may  grant  administration  to  the 
widow  or  next  of  kin,  or  to  both  jointly,  at  his  discretion,  (b) 
To  guard  against  imposition  or  mistake  in  issuing  letters  of 
administration  prematurely,  the  surrogate  is  required  to  have 
satisfactory  proof  that  the  person  of  whose  estate  administra- 
tion ia  claimed  is  dead,  and  died  intestate ;  and  when  applica- 
tion is  made  to  administer,  by  any  person  not  first  entitled, 
there  mvst  be  a  written  'renunciation  of  the  party  having  the 
prior  right  to  administer,  or  a  citation  to  show  cause  is  to  be 
first  issued  to  all  such  persons,  and  duly  served  or  otherwise 
published,  (c) 

According  to  the  provision  in  the  New  York  Revised  Stat- 
utes, if  none  of  the  relatives,  or  guardians  of  infant  relatives, 
(for  the  guardians  of  minors  who  are  entitled  may  administer 
for  them,)  will  accept  the  administration,  then  it  is  to  be  ^ven 
to  the  o'editors  of  the  deceased ;  and  the  creditor  first  applying, 
if  otherwise  competent,  is  to  be  preferred,  (d)     If  no  creditor 

grant  admiDittratioti  to  the  hnsband  on  the  wife's  estate,  and  in  other  cams  to  the 
nidow  or  next  of  kin,  or  both,  at  dianretion.  The  nearoBt  of  kin  to  the  int«ata(e  has 
preference;  and  of  persona  in  equal  degree,  tlie  ordinnrj  maj  take  which  he  pleases. 
The  nearness  of  kin  is  corapnted  according  to  the  ciril  Uw.    2  Blacks.  Com.  504. 

{a}  N.  T.  Hayiied  Statutes,  vol.  ii.  p.  74,  see.  38. 

(6)  Fawtry  v.  Fawtry,  1  Salk.  Bep.  36.  Anon.  Str.  Rep.  552.  Case  of  Williams, 
3  Hagg.  E.  B.  217,  The  N.  T.  Revised  Siaintcs,  vol.  ii.  p.  74,  sec.  27,  seems  to 
tuiTe  dee(ro;ed  this  discretion.  Bat  the  MAsaachaaetts  Rcviaed  Statutea,  1836,  and 
tbe  New  Jenej  statute  of  1T95,  Elmer's  Dig.  165,  leave  it  aa  [a  the  Engliah  law. 

(c)  N.  T.  Revised  Laws,  vol.  ii.  p.  74,  sec.  26.  Ibid.  p.  76,  aec.  33, 36.  In  England 
an  executor  who  haa  renoanced,  may  retract  before  administration  is  actuallv  granted 
to  another.^  M'Donnell  v.  Pendergast,  3  Hagg.  E.  R.  212.  And  in  New  York,  the 
raiTOgate  may,  with  tbe  consent  of  the  peraon  entitled,  join  one  or  more  competent 
persons  with  him  in  the  admin  istraiion.  When  adminiatration  is  granted  to  two  or 
more  peraons,  it  being  an  entire  thing,  if  one  dies,  the  entire  an^orit;  remuns  iriih 
the  survivors,  the  same  as  in  ih«  case  of  executors.  Lewis  u.  Brooks,  6  Terger's 
Tenn.  Bep.  167. 

(rf)  In  North  Carolina  tbe  greatest  creditor  is,  in  sacb  case,  en^tled  to  the  preftr- 
ence.    Act,  1792. 
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applies,  then  to  any  other  person  legally  competent,  (a)  In  the 
(Uty  of  New  York,  the  public  administrator  has  preference  after 
the  next  of  Idn  ;  and  in  the  other  counties,  the  county  treasurer 
has  preference  next  after  creditors,  (b)  In  the  case  of  a  mar- 
ried woman  dying  intestate,  the  husband  is  entitled  to  adminia- 
tzation  in  preference  to  any  other  person  ;^  and  he  is  liable,  aa 
administrator,  for  the  debts  of  his  wife,  only  to  the  extent  of  the 
a^ets  received  by  him.  If  he  does  not  administer  on  her  estate^ 
he  is  presumed  to  have  assets,  and  is  liable  for  the  debts,  (e) 
Under  the  English  law,  at  least,  until  lately,  if  the  husband 

dies  leaving  the  goods  of  the  former  wife  unadminiatered, 
*  4X3    the  right  of  '  administration  ffe*  bonis  non  belongs  to  the 

next  of  kin  of  the  wife ;  though  the  right  of  property  be- 
longs to  the  representatives  of  the  husband.  The  principle  of 
the  English  statute  of  21  Hen.  VIII.  was  to  vest  the  adminis- 
tration de  btmis  non  in  the  person  who  was  next  of  kin  at  the 
time  of  the  intestate's  death,  and  who  was  possessed  of  the 
beneficial  interest  in  the  personal  estate.  The  case  of  Hole  v. 
Dolman,  in  1736,  was  an  anomalous  case,  and  established  an 
exception  to  the  general  rule ;  for  the  original  administration  to 
a  feme  covert  was  granted  to  her  next  of  kin,  in  preference  to 
the  representative  of  the  deceased  husband,  who  survived  her, 
and  in  whom  the  interest  was  vested,  (d) 


(a)  The  eame  general  niles  are  prescribed  in  the  MaasuchiuetlB  BeriscJ  Statatei  of 
1S38,  and  exist  Ibronghonl  thia  country. 

(i)  N.  Y.  Revised  Staiules,  toI.  ii,  p.  74,  sec.  27.  YThere  person)  not  iobabiianta 
of  the  itBte  of  New  York  die,  leaving  aiteu  in  the  state,  if  no  application  for  letter* 
of  admiDiatration  be  made  bj  a  relative  entitled  thereto,  and  leeally  competeat,  and 
letten  teBtamentarj  or  of  admiaiitiaiion  hare  been  grained  bj  competeat  anthori^  in 
an;  other  slate,  the  person  so  appointed,  on  prodncing  each  letters,  is  entitled  to  let- 
ten  of  adminiatntioD  in  preference  to  creditora,  or  an?  other  person,  except  the  pub- 
lic adrainistraCor  in  the  citj  of  New  York.    Ibid.  p.  TS,  sec.  31. 

(c)  N.  Y.  Sevued  Statntee,  vol.  ii.  p.  U,  sec.  !7.  Ibid.  p.  75,  sec.  2»,  33 ;  and 
tide  Mpra,  pp.  13S,  136. 

[d]  1  Hagg.  £.  B.  3*1,  in  notes.  2  Ibid.  631.  Snppl.  150,  165.  The  recent  doc- 
trine in  BcUs  0.  Kimpton,  a  B.  &  Adolphas,  S73,  is  also  that  administnlion  de  tenw 
non  of  the  wife's  chosei  in  action  left  nnadministered  by  the  husband,  goes  to  the 
next  of  kin  of  the  wife,  to  be  adminiitered,  however,  for  the  benefit  of  the  husband's 
representatives.    See  tupra,  136.    But  in  the  still  later  case  of  Fielder  v.  Hanger,  3 


1  See  Randall  v.  Shiader,  IT  Ala.  U 
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When  there  are  several  persons  of  the  same  degree  of  kindred 
to  the  intestate  entitled  to  adminiatratloD,  they  axe  preferred  In 
the  following  order :  first,  males,  to  females ; '  second,  relatives 
of  the  whole  blood  to  those  of  the  half  blood ;  third,  unmarried, 
to  mairied  women ;  and  when  th»e  are  several  persons  equally 
entitled,  the  surrogate,  in  his  discretion,  may  grant  letters  to 
one  or  more  of  them,  (o)  No  person  convicted  of  an  infainous 
crime,  or  incapable  by  law  of  making  a  contract,  nor  a  non- 
resident alien,  or  minor,  or  feme  covert,  or  person  deemed  incom- 
petent by  the  surrogate  by  reason  of  drunkenness,  improvidence, 
or  want  of  understanding,  is  entitled  to  administer  ;  ^  but  the 
husband  is  entitled  to  administer  in  the  right  and  behalf  of  his 
wife ;  and  with  the  consent,  in  writing,  of  the  party  entitled, 
one  or  more  competent  persons  may  be  associated  by  the  boi- 
logate  with  an  administrator,  (i)  The  husband  who  adminis- 
ters on  his  wife's  estate  is  now  bound,  (though  contrary  to  the 
Bnglish  law  and  the  former  law  of  New  York,)  to  give  a  bond, 
in  the  same  manner  as  other  administrators ;  yet  be  is  not 
bound,  in  consequence  of  it,  to  distribute  the  estate  after  the 
debts  are  paid ;  but  he  continues  to  enjoy  it  according  to  the 
rules  of  the  common  law.  (c) 

*  If  letters  of  administration  should  happen   to  have     *  413 
been  unduly  granted,  they  may  be  revoked,  ^  and  adminis- 
teation  may  be  granted  upon  condition,  or  for  a  limited  time,  or 
for  a  special  purpose ;  as  for  the  collection  and  preservation  of 


Hagg.  E.  R.  769,  the  moie  Tcuonable  role  la  at  lut  idopted,  that  the  admlnutratioii 
OQ  the  «e(al«  of  a  deceased  wife  followi  the  intereat,  and  on  the  husband's  death  goes 
to  his  representatives. 

(a)  N.  T.  BeTised  Slatates,  toI.  ii.  p.  T4,  sec  !8.  The  statnte  law  of  Now  Jerse; 
of  1795,  follows  closelj  the  English  law  on  the  subject  of  administration.  Elmer's 
Digest,  ISB. 

(i)  Ibid.  Tol.  ii.  p.  75,  sec.  33,  34.    Act  of  N.  Y.  April  SOth,  1830. 

(c)  New  York  Betioed  Statatee,  roL  il  sec  SB.  Ibid.  vol.  ii.  p.  98,  sec  79.  See 
tofra,  p.  135. 

I  Bat  males  who  are  minors  and  reside  ont  of  the  slate  will  not  be  preferred  to  adult 
females  resident  In  the  state.    Wickwire  n.  Chapman,  16  Barb.  802. 

■  See  Coope  v.  Lowerre,  1  Barb.  Ch.  R.  45.  A  pn>feM<Dnal  gambler  is  nich  a  person. 
UcUahoQ  «.  Harrison,  10  Barb.  6Ge.    2  Sold.  14S. 

*  Owings  g.  Bates, »  Qill,  468.  See,  also,  Stoker  v.  Kendall,  Busbee,  L.  143.  Cole  s. 
Dial,  U  Texas,  100. 

46  • 
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tiie  goods  of  the  decessed ;  and  it  is  the  received  doctrine,  tliat 
all  sales  made  in  good  foitb,  and  all  lawfol  acts  done  eithei  by 
administratCHS  before  notice  of  a  will,  or  hj  ezecntors  or  ad- 
ministiabns,  who  may  be  removed  <h  superseded,  or  become 
incapable,  shall  remain  valid,  and  not  be  impeached  on  any  will 
appefiring,  or  by  any  subsequent  revocation  or  superseding  of 
the  anthoiify  of  such  execaton  or  administrators,  (a) 

The  nearaesB  of  kin,  nnder  the  Engliah  law,  is  computed 
aocoiding  to  l^e  civil  law,  which  makes  the  intestate  himself 
the  termimu  a  quoy  or  point  from  whence  the  degrees  are  num- 
bered ;  and,  therefore,  the  children  and  parents  of  the  intestate 
ara  equally  Dear,  being  all  related  to  him  in  the  first  degree ;  btrt 
in  this  instance  the  sorrogate  has  not  his  option  between  Uiem, 
but  must  prefer  the  children,  (b)  '  And  from  the  children  and 
parents  the  next  degree  embraces  the  brothers  and  grandparents, 
and  so  on  in  the  same  order.  The  law  and  ctHirse  in  those 
states  which  follow  the  English  law  must  be  to  grant  adminis- 
tration, first,  to  the  husband  or  wife;  second,  to  the  childr^i, 
sons  Of  daughters  j  third,  to  the  par^its,  father  or  mother ;  fonrth, 
to  the  brothers  or  sisters  of  the  whole  blood ;  fifHi,  to  the  brothers 
or  sisters  of  the  half  blood ;  sixth,  to  the  grandparent! ;  seventh, 
to  the  undes,  aunts,  nephews,  and  nieces,  who  stand  in  equal 
degree ;  eighth,  to  cousins,  (c)  C^ndmothers  are  preferred  to 
aunts,  as  nearer  of  kin ;  for  tbe  grandmother  stands  in  the  second 
degree  to  the  intestate,  and  the  aunt  in  the  third,  (d)  K 
*414  none  of  the  next  of  kin  will  accept,  'the  surrogate  may 
exercise  his  discretioQ  whom  to  appoint;  and  he  usually 
decrees  it  to  the  claimant  who  has  the  greatest  interest  in  the 
effects  of  the  intestate,  (e)     If  no  one  offers,  he  must  then  ^.p- 


(a)  Shep.  Touch,  by  Preaion,  46i.  N.  T.  Eoriaed  Statutes,  toI.  iL  p.  76,  wc.  38. 
Ibid.  vol.  ii.  p.  79,  sec.  46,  47.  It  ia  a  genetal  nile  !□  the  English  law,  that  the  grant 
of  letwra  of  aa ministration  relates  back  to  the  death  of  the  intestate,  so  u  to  author- 
ize the  admlniatrator  to  brinf;  trover  or  trespius  fot  good»of  the  intestate.  Tear 
Book,  36  Ben.  VL  fo.  7.  Long  v.  Hehb,  Sty.  341.  Tharpe  v.  Stallwood,  C.  B.  7 
Jniut,  Part  a,  493. 

(j>)  2  'Veto.  Rep.  lis,  ar^.    9  Blacks.  Com.  6D4. 

(c)  Shep.  Tonch.  by  Preston,  toI.  ii.  p.  453.  Dnrant  v.  Preatwood,  1  Atk.  Rep. 
4&4. 

(<f)  Blackborongh  v.  Darii,  1  P.  Wmi.  41, 

(<)  Tacker  v.  Weiig&nb,  a  Addams'a  Bep.  3Sa. 
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point  a  mere  tmstee  ad  colligendum,  to  collect  and  keep  safe  the 
effects  of  the  intestate ;  and  this  last  special  appointment  giveg 
no  power  to  sell  any  part  of  the  goods,  not  even  perishable 
articles ;  noi  can  the  surrogate  confer  npon  him  that  power,  (a) 
This  very  inconvenient  want  of  power  is  sopplied  by  the  New 
York  Revised  ^atutes;{b)  and  an  adnuniatrator,  ad  colUffea- 
dum,  (who  is  called  in  the  statute  a  collector,)  may,  under  the 
direction  of  Hie  surrogate,  sell  perisbabte  goods,  after  they  shall 
have  been  appraised. 

(2.)  Of  the  power  and  duty  of  the  administrator. 
The  administrator  most  enter  into  a  bond  before  the  judge 
of  probate,  (under  whatever  name  the  competent  court  may  be 
known,)  with  sureiiee  for  the  faithful  execution  of  his  trust ;  and 
being  thus  duly  appointed,  it  is  his  duty  to  [Hoceed  forthwith  to 
the  execution  of  Ha  trnat  (c)  His  powers  and  duties  under  the 
common-law  of  the  land  may  be  summarily  comprehended  in 
the  following  particulars :  1.  He  is  to  make  an  inventory  of  the 
goods  and  chattels  of  the  intestate,  in  the  presence  and  with  the 
discretion  of  appraisers,  who,  in  New  York,  Massachusetts,  and 
probably  in  other  states,  are  to  be  appointed  by  the  probate 
court,  and  swora ;  and  under  the  En^sb  law  they  are  selected 
by  the  executor  or  administrator,  from  the  creditors,  or  next  of 


(a)  1  Bol.  Abr.  tit.  Bxecnior.    Sbep.  Touch,  bj  Fnkod,  toL  u.  p.  4Sa. 

(2>)  Vol.  U.  p.  76,  tec.  39. 

(c)  ]4.  Y.  BeviBed  StBlaies,  toI.  ii.  p.  77,  sec  42.  Under  the  N.  Y.  IleTiscd  Stat- 
uea,  ToL  ii.  p.  TO,  sec.  6,  76,  the  ivirrogae,  if  he  deem  the  ctrcamstaaces  or  the  caae 
to  reqnire  it,  tatj  require  au  execntor  to  give  security.  If  he  be  ftbout  to  reuMve  out 
of  the  state,  he  msj,  in  that  case,  also  reqmTe  it  See  Wood  n.  Woo4, 4  Paige's  Bep. 
S9fl.  In  Tbaneuee,  execiMon  must  gire  security  equally  with  admhtistraton,  before 
the;  CBQ  lawAiUy  act.  Act  of  1919.  4  Yerger't  Rep.  20.  By  the  MoaMchotettt 
Bevised  Sumtes  of  leSG,  and  the  Keiised  Statutes  of  Termoat,  1S39,  p.  260,  the  ex- 
ecutor as  well  as  the  adminiaCrator,  before  he  enters  on  hia  trusE,  must  in  all  cases  gire 
bond,  with  sufficient  stirety,  to  the  judge  of  probate,  tor  the  fait&ful  execution  of  hii 
trust,  and,  as  a  consequence,  the  ex.eculor  of  an  executor  haa  no  anthority  to  admin- 
iuer  on  the  estate  of  the  &rat  testator.  The  English  rule  in  equity  is,  that  if  an  ex- 
tcuCtix  who  has  infant  children  marries  a  secondhiuband  in neceaaitonacircumslancee, 
and  there  is  danger  of  waste,  a  receirer  wUl  be  appointed.  Dillon  o.  Lady  Mount 
Cashell,  3  Bro.  P.  C.  341.  Hiddleton  v.  DodsweU,  13  Teaey,  Jr.,  368.  And  this  is 
the  rule  of  equity  in  South  Carolina.  Stairley  r.  Babe,  1  McUullan,  £9. 22,  and 
would  piobaUy  be  followed  if  the  case  arose  in  the  v^tj  court*  in  the  other  state*. 
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kin,  or  discreet  neighbors,  (a)  Two  copies  of  this  inventory  are 
to  be  made  and  indented,  and  one  copy  is  to  be  lodged  with  the 
surrogate,  under  the  atteetatioD  of  the  administrator's 
"415  oath,  and  the  other  is  to  be  retained.  (&)  This  "inven- 
tory is  intended  for  the  benefit  of  the  creditors  and  next 
of  kin  ;  and  the  administrator  will  be  obliged  to  account  for  the 
property  mentioned  in  it ; '  and  he  will  also  be  obliged  to  show 


(a)  The  admlQlttration  bond  only  binds  ths  admiQiscrator  to  admiulater  the  uaets 
witliiii  die  stale,  and  Dot  goods  in  aaoihor  jDrisdictiao.  OoTenulr  o.  Williams,  3  It«- 
deU'8  N.  C.  Rep.  l&S. 

(b\  N.  Y.  Reviwd  Ststutea,  toL  ii.  p.  83,  sec.  I.  Ibid.  toI.  ii.  p.  S4,  sen.  15,  16. 
The  NeiT  Toric  st&tate  ipedfieg  the  natore  ol  the  aweu  nbicb  shall  go  to  (be  executor 
or  admiaiitmlor ;  and  it  baa  rollotred,  in  this  respect,  the  nile  of  the  common  law. 
They  are  tlie  interest  of  the  deceased  in  leases  for  years  ;  Ain^  annexed  to  (be  tree- 
bold,  for  the  purpose  of  trade  or  maDufactnre ;  growing  crops  raised  annually  by  labor 
and  caltiTation,  excepting  grass  and  fmit  not  gathered ;  rent  occmed,  debts  and  things 
in  action,  though  secured  by  mortgage,  and  moTabte  property  and  effects.  N.  Y. 
Rarised  Btatatea,  vol.  ii.  p.  63,  sec.  6.  Eians  v.  Iglehart,  6  Gill  &  Johnson,  ITI,  189, 
190,  S.  F.  In  Uossachnsetts,  mortgage  debts,  before  foreclosare,  an  personal  assets 
in  the  hands  of  tbe  execntore  and  administrators  of  the  mortgagee.  Massachusetts 
BeviBcd  Statutes,  1336.  Certain  necessary  domestic  articles  fbr  family  use,  as  looms, 
stores,  pictures,  school-books,  wearing  iqjpsrel,  bedding,  table  furniture,  and  a  small 
tiDmber  of  necessary  domestic  animals,  are  not  to  be  appraised,  but  (o  remain  for  the 
nse  of  the  widow  sod  children.'  New  York  Bevised  Statutes,  vol.  ii.  p.  83,  sec.  9, 10. 
Tbcre  is  a  similar  exception  in  Massachusetts,  Connecticut,  Ohio,  and  probably  in 
other  stales,  in  faior  of. the  widow  and  Israily  ;  and  it  extends  to  stich  small  necessary 

1  An  executor  ds  xn  Carl  (i.  e.,  a  stranger  nho  takes  npou  himsalf  to  act  as  executor 
without  any  joat  authority,  2  Bla.  C!om.  60T,)  is  only  liable  for  assets  which  comes  to  his 
hands,  aud  is  not  chai^eabla  for  not  reducing  assets  to  possession.  Kinard  c  Young,  3 
Bleb.  £q.  247.  Such  execnlar  is  liable  to  account  only  tu  the  executor  or  admiuistntor, 
and  uot  to  the  next  of  kio.  Muir  b.  Truslaes  of  L.  &  W.  Oi^han  House,  S  Barb.  Ch.  S. 
417.  His  Bale  of  goods  will  not  change  the  title,  thou|^  he  afterwards  adminiBter.  Wil- 
son e.  Hudson,  i  Earring.  R.  IBS.  A  frandolent  donee,  in  possession  after  tastitor'&death, 
is  liable  as  executor <ie  ton (Drf.  Sturdivant  v.  Davis,  9  lied.  R.  SS6.  HecannotBne(ithen 
there  is  a  rightfal  executor)  nor  be  aned,  except  for  fraud.  Francis  o.  Welch,  II  Ired.  B. 
Slfi.  For  hia  powers  as  to  peraons  dealing  with  him  bona  fide,  see  Thompson  v,  Harding, 
ao  Eng.  L.  &  Eq.  lU. 

An  administrator  may  compound  with  the  creditor,  and  recelTC  a  less  snm  than  is  doe 
the  estate,  if  such  a  course  wasjutficioui  and  beneficial,  or  cot  prejudicial  to  the  estate. 
Wjman'sAppeal,  13N.  Hamp.  E.  18.  Kee  o.  Kee,  a  Gratt.  R.  llfl.  MitchelU.  Trotter,  7 
Qratt  136.    Woolfork  t.  SulllTao,  23  Ala.  G18.    One  of  several  executora  may  eater  into 

Barring.  R.  167.    Kendall  v.  Bates,  S6  Me.  867. 

■  The  widow  of  the  decedent  is  entitled  to  ber  reasonable  support  oat  of  the  estate 
during  ber  quarantine  i  bat  there  ia  no  atatnte  provision  in  Mew  York  for  the  support  of 
the  children  of  an  Insolvent  decedent    Johnson  c  Corbett,  11  Paige's  B.  366. 
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good  canee  for  not  coUecting  the  debts  that  are  mentioned  to  be 
due,  anleas  he  had  the  precaution  to  note  them  in  the  inventory 
aa  desperate.  He  is  Uabk  also  to  have  the  letters  of  adminis- 
tration revoked,  (and  it  is  the  same  with  the  letters  testamentary 
of  an  executor,)  if  an  inventory  be  not  duly  made  aod  returned. 
And  if  any  one  or  more  of  the  executors  or  admlnistratoifl 
retnrns  the  inventory,  those  who  neglect  to  do  it  cannot  after- 
waids  interfere  with  the  administration  until  they  redeem  their 
default,  (a) ' 

After  completing  the  inventory,  the  duty  of  the  administrator 
is,  to  collect  the  outstanding  debts,  and  convert  the  property 
in^  money,  and  pay  the  debts  due  from  the  intestate.'  He 
must  sell  the  personal  property,  so  far  as  it  may  be  necessary 
for  the  payment  of  debts  and  legacies,  beginning  with  articles 
not  required  for  immediate  'family  use,  nor  specifically 
bequeathed.  (A)  B     In  paying  •the  debts,  the  order  pre-     •416 


family  artides  u  are  exempt  from  eiectttion.  Tbe  widow  uid  cJiildren  in  Ohio,  if 
any  under  fiftean  yenta  of  age,  or  the  children  only,  if  no  widow,  ■re  entitled  to  suffi- 
cient proyiaiona  or  other  property  for  their  support  for  twelve  months  from  the  intes- 
tate's death,  nithont  having  tbe  aame  occoanted  for  as  put  of  the  inventory.  Statutes 
of  Ohio,  1831.  ThffOhioBtatutesaa  to  emblements,  declare  that  those  sowed  after 
March  1st.  and  before  December  31  St,  shall  go  to  the  executor  or  administrator,  if  the 
decedent  died  within  that  period ;  but  that  those  growing  on  the  land  on  March  Isi,  or 
between  December  Slst  and  March  1st,  shall  go  to  the  heir,  devisee,  or  remaioder- 
man,  or  reversioner,  if  the  decedent  died  within  that  period. 

In  Massachusetts,  Connecdcat,  (Bevised  Statutes  of  Massachusetts,  1SS6,  and  of 
Connecticut,  isal,)  and  probably  in  tiiose  other  state*  where  the  distribution  of  real 
and  personal  property  is  the  same,  the  inveotory  is  to  Inclnde  equally  the  real  and 
personal  estate. 

(a)  N.  T.  Revised  Statutes,  vol.  ii.  p.  85,  sec.  17-23. 

(b)  Tbe  English  lula  is  to  convert  the  -assets  into  cash  by  a  public  sale,  and  this 
was  the  rule  declared  in  Covenhoven  v.  Sbuler,  a  Paige,  ISfi.  But  in  Maryland,  unless 
tha  sale  of  the  assets  be  necessrry  to  pay  debts  and  legacies,  or  to  make  a  sadafactoij 
distribution,  tfao  rule  is  for  the  executors  and  administrators  to  divide  the  property 
specifically  in  kind  between  legatees  and  disttibatees.    Evans  u.  Iglehart,  6  Gill  & 

I  Jeroms  v.  Jeroms,  18  Barb.  34. 

■  Be  has  no  right  to  lakeland  tn  psyrnent  of  debts  doe  the  testator;  and  If  be  take* 
bms,  it  will  be  at  his  peril,  if  he  neglects  to  convert  them  Into  some  property  less  perish- 
able. Weir  D.  Humphries,  4  Ired.  Eq.  B.  364.  Bidlaj  v.  DUworth,  ID  S.  &  M.  B.  4M. 
See  Powell  v.  Stratton,  11  Gratt.  Taa. 

•  In  Mew  York,  the  administrator  of  a  person  who  made  a  sale  of  property  fraudulent 
a*  to  creditors,  may  maintain  an  action  against  tbe  vendee,  as  Ms  pcesesslon  Is  made 
vratafut  by  statute.    MoKni^t  v.  Morgan,  t  Barb.  S.  C.  Kep.  ITl. 
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scribed  by  the  mles  of  the  common  law  is,  to  pay,  first, 
fojieral  charges,  (a)  and  the  expense  at  {he  probate  office ;  next, 
debts  due  to  the  state ;  then  debts  of  record,  as  judgments, 


Jcdinson,  171.  By  the  N.  Y.  Bevised  Statum,  toI.  JL  p.  87,  sec.  25,  26,  the  execotw 
b  atloved,  except  in  tbe  city  of  New  York,  to  eell  on  credit  doc  exceeding  one  year, 
with  approved  secnritj;  and  he  will  be  exempted  from  responsibility  for  loeaea,  if  he 
acta  in  good  laith  and  irith  ordioary  prudence.  The  Btatate  has  not  defined  what  wai 
intended  by  apprwed  aecDtity.  The  English  rnle  in  equity  is,  th&t  tfae  executor  Unit 
Dot  i«at  on  pertoaai  aecnrity ;  and  if  he  doea,  it  ia  at  Ms  own  peril.  Bnt  there  are  ex- 
ceptions to  tbe  severity  of  that  rnle ;  and  it  will  depend  npon  circnmBtances  whether, 
under  the  New  York  statnle,  an  execntor  or  administrator  acting  in  good  i«ith,  be 
boand  to  answer  for  the  ereotoal  failure  of  pereonal  secoricy.  See  a  discussion  of  the 
subject  in  Smith  v.  Smith,  4  Johns.  Ch,  Kep.  3B4,  G29.'  The  weight  of  the  modem 
English  BUthorit;  is,  that  inTeeling  trust  moneye  zD  personal  security  is  a  breadi  of 
trust.  Lord  Hardfficke,  in  Rider  v.  Bickerlon,  3  Swanst.  Bep.  80,  uote.  Lord  Eeu- 
yon,  in  Holmes  v.  Dring,  2  Cox's  Coses,  1.  Lord  Loughborough,  in  Adye  v.  Feoil- 
leteau,  3  Swanst.  Rep.  84,  nole.  Lord  Eldon,  in  Walker  s.  Symonds,  ibid.  63. 
Where  the  will  directed  the  executors  to  put  on  interest,  to  be  weU  secured,  jCSOO,  and 
they  inrested  it  in  slock  of  the  Bank  of  the  United  States,  and  it  was  lost  by  the 
faankraplcy  Of  tbe  bank,  it  was  held  to  mean  security  by  tnortgage  or  judgment  on 
realty,  and  that  the  bank  security  was  no  better  than  personal  security,  and  the  Bxec- 
uiors  were  held  responsible  for  the  money.  Nyce's  estate,  5  Watts  &  Serg.  R.  IM. 
An  executor  is  responsible  if  he  invests  trust  moneys  otherwise  (hou  upon  real  secur- 
ity or  in  goTemment  stock.  Bank  stock  will  not  do.  Ackerman  v.  Emqtt,  b;  Parker, 
V.  Ch.,  in  4  Barb.  8.  C.  Bep.  626.  But  the  executor  may  place  money  where  the 
testator  had  been  accnstoined  to  place  it,  and  without  being  responsible,  if  he  acta 
with  good  fkilh.  Tamlyo's  Rep.  279.  In  Gray  v.  Fox,  Saxton'^  N.  J.  Ch.  Rep.  2S9, 
the  question  what  is  due  security  in  respect  to  trustees  loaning  money  was  learnedly 
discussed;  and  it  was  declared  to  be  a  well  settled  rule  in  the  EngUsh  chancery,  and 
was  adopted  in  New  Jersey,  that  the  loaning  of  trust  moneys,  and  especially  where 
infants  were  concerned,  on  private  or pernmal  security,  was  not  due  security,  and  such 
loans  were  at  the  risk  of  tbe  trustees.  The  trustee  must  take  adequate  real  security, 
or  an  investnient  in  public  slocks  or  funds.  This  was  the  opinion  of  the  chancellor 
of  New  York,  in  Smith  p.  Smith,  sbovB  cited.  In  Stickncy  v.  Sewell,  1  Mylne  & 
Craig.  B,  executors  were  empowered  to  lend  money  on  real  or  persona]  security,  and 
it  was  held  that  money  should  be  advanced  to  the  amount  only  of  two  thirds  of  the 
value  of  freehold  land,  of  a  permanent  value,  and  not  npon  hooses  or  buildings,  which 
are  flnctnatJng,  aod  the  executor  was  held  answerable  for  the  deficiency.  ' 

(a)  As  against  creditors,  the  rule  of  law  is,  that  no  more  sliall  be  allowed  for  funeral 
expenses  than  is  absolutely  necessary,  regard  being  had  to  the  degree  and  condition 
in  liie  of  the  deceased  person.  Bancock  n.  Podmore,  I  B.  &  Adol.  260.  Falmea  t>. 
Stephens,  R.  H.  Cbarlton's  Geo.  Rep.  S6.  In  Louisiana,  the  privileged  claim  of  the 
leesor,  as  against  the  estate  of  the  deceased  lessee,  comes  in  immediately  after  the 
funeral  cbitrges.    Devine  v.  Pecquet,  4  Bob.  Rep.  366. 

1  Flor.  113.    Ho^  V. 
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recognizances,  (a)  and  final  decrees ;  next,  debts  due  for  rent 
and  debt  by  specialty,  as  bonds  and  sealed  notes ;  and  lastly, 
debts  by  simple  contract.  Causes  of  action  arising  ez  delicto, 
for  wrongs  for  personal  injuries,  die  with  the  person,  and  do  not 
survive  against  hia  representatives.  Executors  and  administra- 
tors are  the  representatives  of  the  personal  property  of  the  de- 
ceased, and  not  of  his  wrongs,  except  so  fer  as  the  tortious  act 
complained  of  was  beneficial  to  bb  estate.  (6)     The  civil  law 


(a)  A  recogniuince,  aa  of  speoial  bail,  is  ot  higher  dignic;  than  a  debt  by  Bpecialtj 
and  has  prererence.    Moon  p.  Pastear,  4  Leigh's  Rep.  35. 

(5)  Hamblj  v.  Trott,  Cowp.  371.  The  People  v.  Gibbs,  9  WendaU,  29.  Hench  », 
Metier,  6  Sei^,  &  Eawle,  S7S.  BqI  for  devastiuiits  or  wrongs  lo  property,  the  per- 
sonal rcpi«seDtatiTes  of  the  deceased,  who  commitied  the  tort,  were  made  answerable 
bj  the  alatuto  of  30  Car.  II.  cb.  T,  and  4  and  S  W.  &  M.  ch.  S4 ;  and  donbtless  the 
same  law  nxMs  in  tLla  country.  ExecnCors  and  administrators  arc  alBo  made  liable 
to  answer  for  iojuries  to  real  property,  in  the  character  of  torts  or  trespasses.  N,  Y. 
Revised  Siatntea,  vol.  ii.  p.  !I4,  sec.  4,  Keepecting  the  liabilities  of  co-execalors,  il 
is  nnderstood  that  one  oxecator  is  not  chargeable  for  a  deoaitaiiit  of  bis  co-executori 
and  is  chargeable  only  for  the  assets  which  hare  come  to  his  own  huids.  Cro.  B. 
31B.  Str.  20.'  4  Dessan.  8.  C.  Rep.  65,  S2,  199.  S  Conn,  Rep.  19,  SO.  11  Johns. 
Hep.  16,  ai.  S  Johns.  Ch.  Rep.  296.  6  Piek.  Rep.  104.  2  Molloy's  Ch.  Rep.  186. 
Bat  he  is  answerable  far  tbe  acll  of  hie  co-exccnlor  when  there  has  been  connivance 
or  negligence,  or  when  he  delivers  over  assets,  or  makes  payment  directly  to  bis  co- 
BJtecntor.  7  East's  Rep.  246.  2  MoUoy's  Eep.  186.'  So  one  executor  may  dispose 
of  Ae  assets  and  bind  the  estate  by  sale  or  discharge.  9  Cowen,  34.^  Preston  on 
Abstracts  of  Title,  vol.  ii.  22,  23.  tl  Johns.  Rep.  SI.  9  Paige's  Rep.  52.  4  Hill's 
N.  Y.  Rep.  492,  Tbe  better  opinion  would  seem  also  to  be,  that  administrators  stand 
on  the  same  ground  in  these  respects  as  to  their  powers  and  responsibilities.  2  Vesey, 
267.  1  Wendell,  583.  4  Wash.  C.  C.  U.  S.  186.  11  Johns.  Rep.  21.  Gajden  v. 
Gayden,  1  McUallan'e  S.  C.  Rep.  43t.  '6m  where  a  note  or  other  security  is  given 
to  two  or  more  executors  jointly  after  testator's  death,  tbe  title  is  la  all  of  them 
equally  as  if  giveti  to  them  as  trustees,  and  the  concurrence  of  alt  is  necessary  to 
tntDsfer  the  title  to  the  same.  Smith  v.  Whiting,  9  Mass.  Bep.  334.  Hertell  v. 
Bogen,  9  Paige's  Bep.  52.  In  the  case  of  Jones's  Appeal,  8  Watts  &  Sei^.  143,  it 
WHS  forcibly  illnsirawd  by  tbe  chancellor,  that  joint  trustees  ate  not  answerable  for 
the  defaults,  of  each  .other  in  cases  of  oidinary  prudence  and  diligence  in  the  trustee 
•ought  to  be  charged  for  his  co-trustee,' 

It  was  held  by  Lord  Hardwiclie,  in  1  Atb.  526,  that  an  executor  wa«  not  bound  in 


>  Heslck  v.  Hesick,  T  Barb.  120.    Hall  t>.  Carter,  8  Geo,  886. 

'  Or  release  mortgaged  premiMs  from  the  lien  of  a  mortga)^    Stuyvesant  «.  Ball, 

5  Barb.  Ch.  R.  IGl.     Hoke  v.  Fleming,  10  Ired.  R.  aaS.    Shaw  v.  Berry,  8S  Me.  3T9. 
Honey  collected  b;  an  attorney  for  an  administrator,  It  is  said,  In  Sloan  v.  Johnson,  14  S. 

6  M.^R.  47,  are  not  ssaets  for  the  adminiatrator  <U  bonii  turn.    It  must  be  accounted  for  by 
.   the  prior  admin  igtrator. 

(  Bonks  V.  Wilkes,  8  Sandf.  Ch.  B.  99.    Atcbeson  g.  Robertson,  8  Rich.  Eq.  IBS.    But 
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gave  DO  preference  to  creditors,  except  as  to  debts  incurred  for 
fnneral  expenses,  and  the  expenses  of  the  administration,  and 
debts  by  mortgage.  The  heir  paid  himself  first,  and  he  might 
pay  the  first  creditor  who  came.  All  the  assets  were  considered 
as  equitable,  (a)  When  debts  are  in  equal  degree,  the  adminis- 
trator may  pay  which  he  pleases  first,  and  he  may  always  pre- 
fer himself  to  other  creditors  in  an  equal  degree.  If  a  creditor 
commences  a  suit  at  law  or  in  equity,  he  obtains  priority  over 
other  creditors  in  equal  degree,  but  an  administrator  may  go 
and  confess  judgment  to  another  creditor  in  equal  degree,  and 
thereby  defeat  the  creditor  who  first  sued  by  pleading  the  judg- 
ment, and  m7  ultra,  &x.  (b)  ^ 

The  New  York  Berised  Statutes  (c)  have  made  some 
•417  essential  alterations  in  the  English  law,  and  in  the'for- 
mer  law  of  New  York,  as  to  the  order  of  payment  of  the 
debts  of  the  deceased.  The  order  now  established  is  as  fol- 
lows :  1.  Debts  ander  the  law  of  the  United  States  ;  9.  Taxes 
assessed;  3.  Judgments  and  decrees  according  to  priority;  4. 
Becognizances,   bonds,   sealed   instruments,    notes,   bills,   and 


law  or  equity  to  plead  the  itstnW  of  limttationa,  to  a  demand  otherwiie  well  (banded. 
Bat  that  dictum  wae  thaken  by  a  contnay  dictuni  of  Bailej,  J.,  in  M'CDlIodir.Dawet, 
9  DowL  &  B;l.  40.  It  is  therefore  left  as  an  unsettled  point,  utd  the  e^iecator  moat 
M  leait  exerdie  a  Teiy  sound  discretion  in  the  ease.  Bst  more  rorentlj  it  is  held,  in 
BodgdoD  f.  White,  11  N.  H.  Bep.  208,  that  the  administrator  ie  QOt  bound  to  plead 
the  itatnte  of  limitadooj  to  a  demand  otherwise  well  founded.'  This  is  the  sound 
doctnue. 

(a)  Dig.  11, 7, 45.    B>id.  S5,  a,  73.    Cod's,  S,  SO,  22,  Bee  4,  5,  9.   Wood's  lostitotes 
of  the  Civil  Law,  186,  187.    Brown's  View  of  the  Civil  l*w,  vol.  L  p.  307. 

{&)  Williams's  Execuion,  673,  ISIS,  1314.  Bee  Shep.  Toncji.  bj  FreatOD.  voL  ii. 
pp.  475-480.  Boc.  Abr.  tit.  Executura  and  AdminiscratoTS,  L.  2,  fbr  a  succinct  view 
of  the  rules  of  the  common  law,  touching  the  order  of  paying  deblB  by  o: 
adminiitrators. 

(c)  Vol.  ij.  p.  B7,  iec.  27,  28,  29,  SO. 


if  an  adiDiniatrator  be  guilty  of  a  wuit  of  due  care  in  preventing  the  default  of  his  co- 
administrator, the  rale  is  otherwise.  Johnson  o.  Corbett,  11  Faige,  B.  2eG.  Hengst's 
Appeal,  24  Peon.  413. 

1  See  LawBon  c.  Hantbrougb,  ID  B.  Mod.  147.  Moye  v.  Albritton,  T  Ired.  Eg.  Bi.  Bdt^ 
russ  «.  Fisher,  2S  Hiss.  238. 

*  Bo  held  In  Kennedy's  Appeal,  4  Barr's  K.  149.  Miller  e.  Dotaey,  B  Ud.  817.  Bntson 
B.  Mnrrell,  10  Humph.  801.  Bitter's  AppeoJ,  28  Ponn.  86.  Omtnt,  Putteraon  e.  Cobb, 
4  Flor.  4G1,  ;.  v.  and  coses  cited.     See,  aiso,  West  v.  Smith,  e  How.  R.  402,  413. 

In  MisKiuri  a  qualified  doctrine  prevails.    Wiggiiu  o.  Loveiing,  e  Mo.  R.  369. 
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tinliquidated  demands  and  accounte,  without  any  preference 
between  debts  of  this  fourth  class.  Nor  is  a  debt  due  and  pay- 
able entitled  to  preference  over  debts  not  due  ;  nor  does  the 
commencement  of  a  suit  for  the  recovery  of  any  debt,  or  the 
obtaining  judgment  thereon  against  the  executor  or  administra- 
tor, entitle  such  debt  to  any  preference  over  others  of  the  same 
class.  Debts  not  due  may  be  paid,  according  to  the  class  to 
which  they  belong,  after  deducting  a  rebate  of  legal  interest 
upon  the  sum  paid,  for  the  unexpired  time.  The  surrogate  is 
authorized  to  give  a  preference  to  rents  due  and  accruing  upon 
leases  held  by  the  testator  or  intestate  at  his  death,  over  debts 
of  the  fourth  class,  whenever  he  shall  deem  the  preference  bene- 
ficial to  the  estate.  In  suits  against  executors  and  administra- 
tors, the  judgment,  if  there  be  a  proper  plea  in  the  case,  is  to 
be  entered  only  for  such  part  of  the  assets  as  shall  be  a  just 
proportion  to  other  debts  of  the  same  class ;  and  the  execution 
is  to  issue  only  for  a  just  proportion  of  the  assets  applicable  to 
the  judgment ;  and  no  execution  is  to  issue  until  an  account 
has  been  rendered  and  settled,  or  the  surrogate  shall 
otherwise  order,  (a)  No  executor  '  or  administrator  can  *418 
retain  for  his  own  debt,  until  it  has  been  proved  to  and 
allowed  by  the  surrogate,  and  it  is  not  entitled  to  any  prefer- 


(a)  N.  T.  Revised  StatutM.  rol.  ii.  p.  86,  ace.  31,  33.  The  surrogate  maj'  decree 
the  payment  of  dcbti,  npon  the  application  of  a  creditor,  at  anj  lime  after  Bit  tDonths 
from  the  granting  of  the  letters  teslsmcntBij  or  of  adniinialnitioil,  and  the  pajmeat 
of  anj  legacy  or  diatribativo  sbare,  on  the  application  of  the  party  entitled,  after  the 
expirution  of  a  year ;  and  he  may  enforce  payment  by  caosing  the  bond  of  the  exec- 
ntor  or  Hdminislrator  to  bo  prosccnled.  On  judgments  obtained  at  law,  againal  any 
exerutor  or  administrator,  application  may  be  made  to  the  snrrogate,  who  Is  to  cite 
(Le  defendant,  and  baviitg  necerlained  the  sufficiency  of  the  osseta,  to  order  execution. 
N.  Y.  Keviscd  Statutes,  vol.  ii.  p.  116,  sec.  IS-S3.  Ibid.  vol.  ii.  p.  220.  In  Counec- 
ticul,  the  Gtalute  of  limitationa  ia  snepcnded  in  permnal  acliona  for  one  year  from  the 
CRtdilor'a  death,  in  favor  of  his  executors  and  adminialratora.  Acta  of  1833,  cli.  13. 
In  England,  it  ia  a  rule  In  chancery  that  the  peraotial  representatives  have  one  year  to 
pay  k'gaci«e,  except  where  explicit  directions  are  g^ven  by  the  testator.'  Lord  Eldon, 
e  Veaey,  539.  The  alolute  law  in  this  canntry,  in  several  of  the  states,  is  the  same. 
N.  T.  Revised  Statutes,  vol.  ii.  p.  90,  sec.  43.  In  New  Jcraey,  the  statute  of  June 
13th,  1B20,  prohibits  suits  against  execulon  and  administrators  of  insolvents,  for 
debts  due  from  the  deceased,  until  six  months  from  the  death  of  the  deceased,  unless 
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ence  over  debts  of  the  same  class,  (a)  The  executor  or  admin- 
istrator may,  by  public  notice,  call  upon  the  creditors  to  exhibit, 
within  six  months,  their  accounts  and  vouchers,  verified  by 
affidavit.  The  executor  or  administrator  may  go  on  and 
close  the  trust  as  to  claims  not  exhibited  within  the  time ;  and 
be  will  not  be  chargeable  for  any  due  disposition  of  the  assets 
prior  to  a  suit  on  such  claims,  though  the  next  of  kin  or  lega- 
tees may  be  liable  to  refund  to  such  creditors.  If  claims  be 
exhibited  and  disputed,  they  may  be  referred  to  referees  by  con- 
sent; and  if  not,  the  creditor  must  sue  thereon  within  six 
mouths,  or  be  barred  forever,  (b) ' 


in  c^ucs  of  fmnd,  or  for  the  pbjsiciao's  bill,  funeral  charges,  tnd  judgments  iguiut 
the  decedent.  By  the  Malskchxsetts  Revised  Staloles,  in  1836,  the  creditor  is  not  to 
sue  the  execator  or  admin  is  tmtor  until  the  expiration  of  one  year,  except  in  spccifti 
ouics.*  It  ie  a  welt  settled  rule,  that  the  time  allowed  bj  statute  to  execatora  and 
adminiBtratoiB,  before  suit  brought,  is  excluded  from  the  computation  of  time  in  the 
itatute  of  limitaiJons.  Mosee  d.  Jones,  2  Noli  &  M'Coril,  2&9.  Dowell  t>.  Webber, 
3  Smedes  &  Mfu^hall.  4SS.  In  England,  it  was  decided  in  the  prerogatiTe  coort  of  . 
Canterbury,  in  17S4,  that  a  creditor  had  a  right  to  call  Tor  an  iaventory,  but  that  the 
court  had  no  jurisdiction  at  his  suit  to  examine  tho  particolan  of  an  acconnt  Brown 
D.  Atkin^  2  Lee,  by  Philimote,  p.  1. 

(a)  N.  T.  Beriied  Statntea,  vol.  ii.  p.  88,  aec.  33. 

{b)  N.  Keriscd  Statutes,  vol.  ii.  p.  SB,  aec.  34-43.  An  executor  or  adminiatrator 
may  plead  the  slatnte  of  limilalions,  and  will  not  bo  preclnded  from  the  benc&t  of  the 
plea,  tboDgh  he  may  have  previoosly  acknowledged  Ibo  debt,  for  he  ma;  have  made 
it  without  due  consideratioD,  and  in  ignorance  of  the  tnte  slate  of  the  cue.  Nor  is 
he  bound  to  plead  the  statute,  for  lie  may  know  the  debt  to  be  juat.  The  plea  regis  in 
his  diacretion,'  Frttx  tr.  Thomas,  1  Wharton,  G6.  Nor  is  he  liable  to  ciedilora,  if  ho 
exercises  a  reaaonable  discretion  in  compromising  a  debt.  Pennington  v.  Hcaly, 
1  Crompton  &  Messon,  40S.  '  In  Sew  York,  the  surrogate  is  aothorizcd  by  stalute, 
TOth  eesa.  ch.  81,  to  permit  cxeeniors  and  administrators  to  compromiae  and  mmponud 
debts  due  to  their  leslslor  or  intestate.*  The  jarisdictton  of  the  coorU  of  equity  to 
•uperinlcnd  the  administntion  ofnsaets,  and  decree  a  diatribu^n  of  the  residue,  alter 
payment  of  the  debts  and  char^,  has  been  long  established.  Mathews  v.  Newby, 
1  Vem.  Hep.  133.  Howard  e.  Howard,  ibid.  134.  And  when  relief  is  songbt  in 
chancery  by  a  creditor  on  a  creditor's  bill,  it  faai  been  the  settled  doctrine  of  ihe  conit 
ever  since  the  great  case  of  Morric;  v.  The  Bank  of  England,  (Cases  Temp.  Talb. 
SIT,]  that  upon  a  decree  being  obtained,  it  waa  in  the  nature  of  a  jadgment  for  all  the 
creditors,  and  die  court  will  not  permit  any  particalar  creditor,  by  prooMding  at  law,  to 


1  BaggoCt  V.  Bonljfer,  2  Doer,  1 

*  Provisions  of  tliis  son  have  . 

BsekuB,  a  McL.  44a. 

a  See  ™te,  p.  l418,]  note. 

<  See  ante,  p.  [41S,]  note,  as  to  Ihe  right  of  an  administrator  te 
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These  alterations,  in  New  York,  in  the  rules  at  common  law 
are  generally  dictated  by  justice  and  policy  ;  and  those  respect- 
ing equality  of  payment  have  long  been  the  prevailing  doctrine 
in  the  distribution  of  assets  in  chancery.  The  surrogates  are 
clothed  with  new  and  enlarged  powers,  which  are  very  conveni- 
ent to  the  public  in  the  settlement  of  these  ordinary  and  popular 
trusts.  To  guard  against  the  undue  assumption  of  power,  snr- 
rogaies  are  restrained  &om  exercising  any  power  or  jurisdictioo 
whatever,  not  expressly  given  by  statute,  (a)  But  I  forbear  to 
enlarge  further  on  the  subject.  My  principal  object,  in  this  part 
of  the  present  lecture,  was  rather  to  notice  the  descent  and  dis- 
tribution of  personal  property  than  to  discnss  the  general  powers 
and  duties  of  executors  and  administrators ;  and  it  may  here  be 
generally  observed,  that  what  has  been  said  concerning  the  rules 
of  law  as  to  the  inventory,  the  collection  of  the  property,  and  the 
payment  of  debts,  applies  equally  to  executors  and  adminis- 
trators. 

disturb  thit  adminisRHtioii  of  the  aeseu.'  All  tha  creditors  are  entitled,  and  shonld 
h«re  notice  for  that  pnrpwe,  to  coma  in  and  prore  tbeir  debu  before  the  maatcr ;  and 
on  motioD  or  either  parlj,  an  injanclian  will  be  granted  to  ttaj  all  proceeding  of  an; 
of  the  creditors  al  law.  This  eubjcct  was  largely  discuseed,  and  the  aathorities  and 
precedents  examined,  and  the  principle  adopted,  (and  I  believe  for  the  lirat  time  in 
this  coDntrf,)  In  Thompson  v.  Brown,  i  Johns.  Ch.  Rep.  619 ;  and  the  decree  in  Chat 
case,  which  is  given  in  the  report  of  it,  was  drawn  by  the  chancellor  as  explanalorj 
of  the  relief  to  be  afforded.  The  English  mle  and  practice  in  chancery  is  still  the 
tame,  with  progressive  enlargement.  Drcwrj  d.  Thacker,  3  Svanst.  Rep.  M4. 
Clarito  0.  Earl  of  Ormonde,  1  Jacob's  Rep.  lOH.  Bat  in  onJinary  ca»ei,  (be  plain, 
prompt,  and  cheap  decretal  administration  of  Ibc  assets  in  the  probate  conrts  is  mncta 
to  be  preferred.  The  principal  English  cases  and  doctrine  on  the  subject  of  the  dis- 
tribution  and  marshalling  of  assets  in  equit;^,  are  collected  and  dtj^ted  in  Mr.  Justice 
Story's  Com.  on  Eq.  Jnrispnidence,  ch,  9.  See,  also,  Mr.  Ram's  "Practical  Treatise 
of  assets,  debia,  and  incumbrances,"  which  is  the  most  ample  view  of  any  we  have 
on  the  administration  and  distribntion  of  assets  in  law  and  equity,  supported  by  an 
OTerwhelming  mass  of  ca>es  on  the  snliject. 

(a)  N.  Y,  Revised  Statutes,  vol.  ii.  p.  S21.  The  statota  of  New  York,  1837,  ch. 
460,  gave  new  and  specilie  directions  to  snrTogatcs  relative  to  the  proving  of  wills,  and 
taking  new  secnrity  from  administratois  and  guardians,  and  revoking  the  trust  of  ad- 
ministrators and  gnardians,  and  relative  to  their  accounting,  &c. 

\e  U>  induce  a  eonrt  to  open  the  acconut  of  an  admin- 
eoty  years.  Taylor  e.  Benhnm,  b  How.  U.  3.  338.  Where 
in  administrator  has  settled  an  estate,  and  paid  over  the  money  In  pursuance  of  the  order 
of  a  court,  and  a  will  is  sobsequently  discovered  and  proved,  the  executor  oannoC  compel 
the  administrator  to  an  account.  Ftelief  may  be  had  in  equity  against  Che  disti^batees 
tor  the  money  received.    Barkaleo  v.  Emeiick,  18  Ohio  B.  36S. 
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In  the  jnrispradence  of  the  other  states,  t^e  administraiioa 
of  the  assets  is  likewise  snbject  to  various  local  modifi- 
*419  cations.  *In  a  few  of  the  states,  the  English  order  of 
preference  ia  preserved,  (o)  In  most  of  tbem  that  order 
is  entirely  disturbed,  and  a  more  just  and  equitable  rule  of  dis- 
tribution adopted.  Expenses  of  the  last  sickness,  including  the 
physician's  bill,  and  funeral  and  probate  charges,  have  every- 
where the  preference ;  and  generally  debts  doe  to  the  United 
States  and  the  state  are  next  preferred,'  and  then  all  other  debts 
are  placed  on  an  equality,  and  paid  ratably  in  the  case  of  a  de- 
ficiency of  assets ;  bat  with  the  exception,  no  doubt,  of  legal 
liens,  if  there  be  any  such  recognized  by  law.  (b)     In  Louisiana, 


(a)  In  Virginia,  North  Carolina,  Soath  Carolina,  Keurncky,  Delaware,  Georgia, 
and  Indinna,  the  English  order  of  prrferance  ia  prenerved,  with  the  exception  of  a  lew 
sli^C  TariatioDS,  Thus,  in  Sonth  Carolina,  no  preference  is  given  among  debts  in 
equal  degree,  except  that  morlgngcs,  judgmcots,  and  exeeations  are  paid  as  legal 
liens,  according  to  acoiority.  In  Virginia  and  Kenlnck;.  debts  due  on  pTotesled 
foreign  bills  are  placed  on  a  footing  with  judgmentB.  By  act  of  Vii^iana,  of  March, 
1S3I,  debts  due  by  ipccialty,  and  promissory  notes,  and  olber  writings  of  decedent, 
«re  taken  to  be  of  eqaal  dignity.  In  North  Carolina,  specialty  and  simple  contract 
debts  are  placed  on  an  equality.  See  Griffith's  Law  Register,  h.  t.  12  WhcsHm, 
594.  Chappell  u.  Brown,  1  Bailey's  S.  C.  Rep.  52R.  Braitoa  v.  Winslow,  4  Call'* 
Rep.  308,  Mayo  v.  Benlley,  ibid.  5!B.  Lidderdale  v.  Robinson,  2  Brockcnbrough, 
165.  BomgauK  v.  Bevan,  Dudley'*  Geo,  Rep.  110.  Palmes  u.  Stephens,  R.  M. 
Charlton's  Geo.  Rep.  S6. 

{b)  This  is  the  case  in  the  states  of  Maine,  New  Hampshire,  Vermont,  Massachn- 
sctcs,  Rhode  Island,  Connecticut,  New  Jericy,  Ohio,  Indiana,  Illinois,  Tennessee, 
Mississippi,  and  Alabama,  with  some  small  varialions.  Thus,  in  Alabama,  debts  due 
to  sureties  are  preferred ;  and  in  New  Jersey,  debu  duo  to  the  United  Slates  have 
preferenee,  and  rents  doe  and  judgments  entered  during  the  life  of  the  decedent,  have 
preference.  In  Ohio,  after  funeral  expenses  and  the  expenses  of  the  ta^i  sickness,  a 
tara  is  allowed  for  the  sopport  of  the  widow  and  children  for  one  year,  and  ihea 
liens  on  the  land,  bj  mortgage  and  judgment,  are  preferred.  The  residue  of  the  aaseu 
are  distribnied  ratably  among  Che  creditors.  In  Georgia,  after  debts  duo  to  the  pahlic, 
are  payable  judgments,  mortgHges,  and  executions;  the  eldest  first ;  next  rents;  then 
bonds  and  other  obligations  ;  and,  lastly,  open  neeonnts.  Act  of  Geoi;gia,  December, 
1792.  Act  of  Hew  Jersey,  1820.  Revised  Laws  of  New  Jersey,  766.  Griffith's  Reg. 
paisini.  Dane's  Abr.  of  American  Law,  vol.  i.  p.  560.  Public  Acts  of  Conneclicat, 
1831.  S  Hammond's  Rep.  4B3.  Statutes  of  Ohio,  1831.  Massachasetts  Revised 
Statutes,  leSG.  Revised  Laws  of  Indiana,  1838,  pp.  ISl,  186,  and  of  Illinois,  edit. 
1H33,  p.  G4S.  In  Tennessee,  by  act  of  18th  October,  1833,  ch.36,  the  asseU  of  person* 
dying  insolvent  are  directed  to  be  distributed  ratably  among  all  the  creditors. 
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there  is  a  particQlar  detail  of  the  order  of  priority,  which  is 
special  and  peculiar,  and  minate  even  beyond  the  rule  of  the 
common  law.  (a)  In  Maryland,  judgments  and  decrees  have 
preference,  and  all  other  debts  are  equal ;  and  in  Missouri,  ex- 
penses of  the  last  aickness,  debts  due  to  the  state,  and  judg- 
ments, have  preference,  and  all  other  debts  are  plticed  on  an 
equality.  (&)  In  Pennsylvania,  the  order  of  administration  is,  to  - 
pay,  1.  Physicians,  funeral  expenses,  and  servants'  wages;  3. 
Rents  not  exceeding  one  year ;  3.  Judgments ;  4. '  Recogniz- 
ances ;  5.  Bonds  and  specialties ;  6.  All  other  debts  equally, 
except  debts  due  to  the  state,  which  are  to  be  last  paid,  (c) 

*  (3.)  Of  the  distribution  of  the  personal  estate.  *  420 

1.  When  the  debts  are  paid,  the  administrator  (the 
husband  as  administrator  excepted)  is  bound,  under  the  English 


(o)  aril  Code  of  Lonbiana,  art.  lOSl-1061. 

(A)  Griffith's  Lav  Begisier,  h.  L 

(e)  Prazer  d.  Tudib,  I  Binnef's  Rep.  3S4.  Tbe  pb^sician'a  bill  fint  to  be  paid  >■ 
not  confined  to  medicine  and  attendance  in  the  last  Bichnesa,  Bouee  v.  Moiria,  IT 
Sorg.  &  Rawle,  328.  But  by  statute  of  a4th  February,  1838,  in  Pennsylvania,  no  pre- 
ference is  now  given  to  judgment  over  bond  and  simple  contract  creditors  in  the  distri. 
bntion  of  (he  assets  of  deccdentt.  Foreign  judgment!  rank  u  simple  contracts  on);. 
Judgments  of  other  states  rank  in  the  same  grade  as  jadgments  in  the  state.  4  Watts 
&  Serg.  314.  The  preference  given  by  the  laws  of  almost  all  conntries,  in  the  pay- 
ment of  debla  lo  the  expenses  of  tbe  last  sickness,  and  faiieral,  and  the  wages  of  ser- 
vants, is  founded  on  considerations  of  humanity  end  doconim.  The  last  item  of  privi- 
leged debts  is  osaally  confined  to  menial  servants,  and  to  the  current  irages  of  the  last 
term  of  the  contract.  This  is  the  rule  in  Scotland-  3  Bell's  Com.  162-16!).  The 
Massachusetts  Revised  Statute*,  in  183B,  go  into  a  minute  and  very  specific  detail  of 
the  duties  of  enecaton  and  administrators,  in  collecting,  settling,  and  disposing  of  the 
estate  of  the  deceased.  Considering  Che  burden,  and  the  incessant  calb  for  the  as- 
BDmption  of  those  trusts,  such  debuls  are  judicious,  very  useful,  and  even  benevolent. 
The  established  mie  in  the  administration  of  (he  assets  of  the  deceased  pet^ons,  in  re- 
gard to  crtdilort,  it  (o  be  drawn  from  the  laws  of  tbe  country  where  the  assets  are,  and 
where  the  executor  or  administrator  acts,  and  from  which  he  derives  his  enChority,  and 
not  by  that  of  the  domicil  of  the  deceased.  The  residue  of  the  assets  is  distriboied 
according  to  the  law  of  the  domicil.  Marshall,  Ch.  J.,  in  Hatrieon  i>.  Sterry,  & 
Cranch's  Rep,  S99.  Tilghman,  Ch.  J.,  in  Miine  v.  Moreton,  6  Binney'g  Bep.  361. 
Chase,  Ch.  J.,  in  De  Sobry  c  Do  Loietre,  3  Hon-,  ft  Johnson,  334.  Smith  c.  Union 
Bank  of  G.  5  Peten's  U.  S.  Rep.  533,  B34.  Vamum  n.  Camp,  1  Green's  N.  J.  Rep. 
332.  SCory'«  bom.  on  the  Conflict  of  Laws,  4  513.  See,  also,  tn^,  pp.  454,  455. 
But  many  of  the  foreign  jurists,  to  whom  Judge  Story  refers,  maintained  that  the  law 
of  the  domicil  of  the  debtor,  eVen  in  a  conflict  of  the  rights  and  privileges  of  creditors, 
onght  to  OTetmle  tbe  jnriipradence  of  the  mba  of  the  efibcii. 
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statute  of  distributions,  of  22  and  23  Chariea  II.  ch.  10,  after 
the  expiration  of  a  year  from  the  granting  of  administration,  to 
■  distribute  the  surplus  property  among  the  next  of  kin.  (a)  He 
is  first  to  account  to  the  ordinary  court  of  probates,  surrogate 
or  other  proper  jurisdiction,  and  which,  in  several  of  the  United 
6tates,  is  appropriately  termed  the  orphans'  court.  It  is  held, 
that  he  is  not  bound  to  distribute  without  a  previous  order  for 
that  pmpose ;  (b)  and  the  statute  of  distributions  makes  it 
the  duty  of  the  court  of  probates  to  decree  distribution,  (c) 


(a)  Mr.  Roberlaon,  in  his  Treatise  on  Personal  Succession,  Edisborgb,  1S3B,  ch.  1 
to  6,  ti&9  gone  follj,  and  iritb  great  research  and  learning,  into  the  history  of  the  U« 
of  9Dccc«sionB  in  England,  Scotland,  and  Inland,  and  has  traced  the  gradual  relaza- 
tjon  o(  the  restrictiona  on  the  power  ot  bequesu,  and  the  aluratioDi  and  impniTements 
in  the  admiaiEtration  and  dlBlribution  of  intestates'  estates,  down  to  the  present  time. 
This  interesliug  treatise  is  republished  in  the  Law  Libntrj,  vol.  xii.  ediud  by  Thomas 
I.  Whurton,  Esq.,  of  Philadelphia,  and  which  is  an  extremely  nsefnl  and  Tilnable 
compiiation  to  the  American  bar,  (or  they  have,  by  means  of  it,  a  ready  access  to  a 
selection  of  the  best  English  tiealiies  on  the  larioos  branches  of  the  law. 

(A)  Archbishop  of  Canterbury  n.  Tappen,  8  Bamew.  &  Cnm.  1S1. 

(c)  By  the  New  York  Revised  Statutes,  the  execnior  or  adroinistnilor  is  bonnd, 
after  the  expiration  of  eighteen  months,  to  acconnt  before  the  surrogate,  ntid«r  flie 
penally  of  attachment  and  a  revocation  of  his  power.  N.  Y.  Revised  Statutes,  vol.  ii. 
p.  S2,  sec.  53,  In  accounting  he  mast  verify  by  vonchera,  and  may  he  examined 
upon  oath;  and  his  oath  will,  if  uncontradicted,  supply  the  place  of  vouchers  as  to 
items,  each  of  which  does  not  exceed  S20,  and  not  exceeding  in  the  whole,  in  behalf 
of  any  one  estate,  ISOO.  lUd.  sec.  54,  55.  This  was  ailopiing  the  rule  in  chancery, 
which  hod  established  that  a  defendant,  on  hccnunting  before  a  master,  might  verify, 
on  his  own  oath,  items  not  exceeding  in  each  caae  S20,  and  not  exceeding  in  the 
whole  £100  BtcrUng.  Remsen  v.  Remacn,  S  Johns.  Ch.  Rep.  501.  The  axecnlor  or 
administrator  may  be  allowed  for  property  perished  or  lost  without  his  fanll ;  and  be 
is  not  to  gain  by  the  increase,  nor  lose  by  the  decrease  of  the  property,  without  his 
fault.  He  is  alio  entitled,  besides  his  necessary  expensed,  to  the  same  rate  of  commis- 
sion of  Ave,  two  and  a  half,  and  one  per  cent,  which  had  been  adopted  by  the  chan- 
cellor in  1817;  thoDgh  if  a  compensation  be  provided  by  the  wilt,  it  is  to  be  taken  as 
a  full  satisfoeliou,  unless  the  executor  elect  to  lake  the  allowanco  provided  by  law.l 
N.  Y.  Revised  Statutes,  vol.  li.  p.  93,  «ec.  68,  99,  3  Johns.  Ch.  Rep.  **.  The  coro- 
tniSBionars  who  revised  the  siatntei  of  Massachnsetts  in  1835,  reported  a  siraiiar 
allowance  to  be  made.  By  statnts  of  ITth  April,  1838,  the  Revised  Statnies  of 
Massachusetts  on  this  point  were  repealed;  and  the  court  in  which  the  accounts  of 
cxecuion  and  administralors  an  settled,  are  to  allow  their  reasonable  expenses,  and 


'  The  commission  niiiit  be  apportioned  among  the  executors  according  to  their  respectlTB 
services.  Act  of  1MB,  o.  180,  White  v.  Bnllock,  20  Bsrt).  81.  The  administrator  may  be 
allowed  coonsei  fees  for  the  enccessfal  defence  of  his  right  of  ndmhilstration.  Ex  jnrM 
Young,  8  Gill,  385. 
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The  statute  declares,  that  after  the  debts,  'funeral  •431 
charges,  and  just  expenses  are  deducted,  a  just  and 
equal  distribution  of  what  remaiueth  clear  of  the  goods  and 
personal  estate  of  the  intestate  shall  be  made  among  the  wife 
and  children,  or  children's  children,  if  any  such  there  be;  or 
otherwise  the  next  of  kin  to  the  intestate,  in  equal  degree,  or 
legally  representing  theii  stocks ;  that  is  to  say,  one  third  part 
of  the  surplusage  to  the  wife  of  the  intestate,  and  all  the  resi- 
due, by  equal  portions,  to  and  amongst  the  children  of  the 
intestate  and  their  representatives,  if  any  of  the  children  be 


B  jmt  and  reasonable  compemstion  for  iheir  Mrvices.  Asaigne«a  in 
•a  equitable  conipeoMtiDn  for  theii  wrricea,  according  K 
Woodward,  1  Edw.  Ch.  Bep.  I9S.  In  Mirjlanfl,  (ha  commiagion  i«  from  five  to  len  per 
ceaL,  in  the  discreCion  of  the  coort  1  Peteis'B  U,  8.  Rep.  S63.  1  Harr.  &  Gill,  la, 
Si.  In  Pcnnsjlvania,  the  ordinary  commisBion  a  Rve  per  cent,  but  it  may  exceed,  or 
be  1e»  than  that,  in  the  diacretion  of  Che  eonrt,  and  under  the  drcamseancea.  For  ra- 
ceiriog  and  paying  out  monej  it  is  two  and  a  half  per  cent,,  and  sometimes  an  addi- 
tional half  per  cent,  is  held  to  be  a  lufficient  compensation  for  imuble.  Id  the  Eetato 
of  Miller,  1  Ashmead'a  Rep,  323.  Foaof  f.  Clenuon,  9  Serg.  &  Rawle,  304.  Steven- 
son's Estate,  4  Wbarton,  9S.  In  Louisiaaa,  the  commissioa  to  syndics  cannot  exceed 
Sn  par  cent,,  by  act  of  ISLT.  That  to  execators  is  two  and  a  half  per  cent,  on  the 
whole  amount  received,  aod  is  shared  among  Ihcia  all.  Civil  Code,  art.  1676,  In 
South  Carolina,  the  established  cotamissioQ  is  Ave  per  cent.,  with  a  further  allowance 
to  be  assessed  by  a  jury,  in  a  case  of  extraordinary  caie  and  trouble.  Logan  u. 
Logan,  I  M'Cord's  Ch.  Bep.  I.  In  England,  it  is  a  principle  in  equity,  that  if  the  tes- 
tator, by  will,  gives  a  compensation,  the  execator  is  not  entitled  to  any  other  which 
maj  be  allowed  by  law,  qnless  he  promptlj  elects  to  prefer  it.  3  Merivale's  Rep,  24, 
The  mode  of  contesting  the  accounts  before  the  surrogate,  by  the  credilors,  legalaes, 
and  next  of  kin,  is  specially  detailed  in  the  New  Tork  statutes,  N.  T,  Revised  Stat- 
utes, vol,  ii.  p.  93,  sec.  60-70.  And  the  manner  of  accounting  before  the  surrogate  - 
by  exccators  and  administiators  is  also  detailed  in  the  caae  of  Qardoer  v.  Gardner, 
T  Paige,  1 1 2.  The  decree  of  the  surrogate  on  the  final  lettlemeDt  of  the  exccntur's 
acconniB  is  Soal,  (subject  to  an  appeal  to  the  chancellor,)  as  to  payments  to  creditors, 
legatees,  next  of  kin,  and  concludes  all  parties.  Wright  v.  Tmgiees  of  Uetbodist 
Episcopal  Church,  1  Hoffman's  Ch.  Bep,  314,  215. 

In  FennsylTania,  the  registers'  courts  have  a  similar  jnrisdiclton  over  the  estates  of 
testators  and  intestates  ;  and  the  orphans'  court  has  a  species  of  equity  jari»dktion 
over  executors  and  administrators,  guardians,  and  minors.  Case  of  Patterson's 
Estate,  I  Watts  &  Serg.  293.  Bnt  the  practice  and  rules  in  the  orphans'  tribunals 
were  represented  to  be  in  a  state  of  deplorable  confusion ;  (Daucan,  J,,  1 1  Serg.  & 
Bawle,  433;)  and  in  January,  1831,  the  commissioner  appointed  to  revise  the  statale 
code  of  PaanEvlvania,  reported  new  revised  statutes,  containing  a  consolidation  of  all 
the  statntes,  with  the  suggestion  of  improvements  in  relation  to  the  registers'  and 
orphans'  courts.  In  Ohio,  leetamentary  jurisdiction,  or  probate  powers,  and  the 
appointnient  and  control  of  guardians,  are  annexed  to  the  courts  of  common  pleas  in 
their  reepecdve  counties.    Acts  of  1S3I. 


.dr,yGoogIe 


548  OF  PER30NAL  PROPEETT.  [PART  V. 

tlead,  other  than  such  child  or  children  who  shall  have  any 
estate  by  settlement,  or  shall  be  advanced  by  the  intestatf  in 
hia  lifetime,  by  portion  equal  to  the  share  which  shall,  by  sooh 
distribution,  be  allotted  to  the  other  children  to  whom  such  dis- 
tribution is  to  be  made.     And  if  the  portion  of  any  child  who 

hath  bad  such  settlement  or  portion,  be  not  equal  to 
•422    'the  share  due  to  the  other  children  by  the  distribution, 

the  child  so  advanced  is  to  be  made  equal  with  the 
rest,  (a)  If  there  be  no  children,  or  their  representatives,  one 
moiety  of  the  personal  estate  of  the  intestate  goes  to  the  widow, 
and  the  residue  is  to  be  distributed  equally  among  the  next  of 
kin,  who  are  in  equal  degree,  and  those  who  represent  them ; 
but  no  representation  is  admitted  among  collaterals,  after 
brothers'  and  sisters'  children ;  (b)  and  in  case  there  be  no  wife, 
thea  the  estate  is  to  be  distributed  equally  among  the  children ; 
and  if  no  child,  then  to  the  next  of  kin,  in  .equal  degree,  and 
their  lawful  representatives,  in  the  same  manner  already 
mentioned.  It  is  further  provided,  that  if  any  child  shall  die 
Intestate  after  the  death  of  the  father,  and  without  wife  or 
children,  and  in  the  lifetime  of  the  mother,  every  brother  and 
sister,  and  their  representatives,  shall  have  an  equal  share  with 
her. 

This  is  the  substance  of  the  English  statute  of  22  and  23 
Charles  II.,  which  was  borrowed  from  the  118th  novel  of 
Justinian;  and  except  In  some  few  instances  mentioned  in  the 
statute,  it  is  governed  and  construed  by  the  rules  of  the  civil 
.  law.  (c) 

(2.)  The  next  of  kin  is  determined  by  the  rule  of  the  civil 
law ;  and  under  that  rule  the  father  stands  in  the  first  degree, 

(a)  Under  thia  atatnu  the  iridow  cannot  oome  into  hotchpot  and  eUim  collation  of 
adviQcements  to  the  children.  She  only  lakes  li«r  share  of  what  remaioa  aUcr  deduct- 
ing the  advancements.  Word  n.  Lant,  Free,  in  Chancery,  182,  184.  Kircudbright  b. 
Kircudbright,  B  Vesey,  SI .  This  is  alio  the  law  in  Tenncsaee,  under  the  North  CaiD- 
liua  statute  of  1784,  adgpted  in  that  Blsile.    Bmnson  u.  Bmnson,  Meig's  Rep.  630. 

(b)  The  consCructiou  of  the  iiatute  which  declarea  that  there  shall  be  no  reprcaeu- 
talion  among  collatenila,  after  brothera'  and  aiatera'  children,  is,  that  it  means  1^ 
children  of  the  brothera  and  sisters  of  the  inccatate.  If,  therefore,  the  intettate  die* 
ivithout  issae,  and  learea  an  aunt,  and  children  ofunclea  and  annCa,  the  aunt  succeeds 
to  the  whole  estate.    Bowers  v.  Liitlewood,  1  P.  Wma.  593. 

{r)  See  toI.  i.  p.  MS,  note;  and  abo.  Carter  t>.  Crawley,  T.  Raym.  Rep.  496. 
Palmer  v.  Allieock,  3  Hod.  B^.  S8.    Edwards  v.  Froeman,  3  P.  Wmi.  436. 
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the  grandfather  and  the  grandson  in  the  second ;  and  in  the 
collateral  line,  the  computatibn  is  from  the  intestate  up  to  the 
common  ancestor  of  the  intestate,  and  the  person  whose  rela- 
tionship  is  sought  after,  and  then  down  to  that  person-  Accord- 
ing to  that  rule,  the  intestate  and  his  brother  are  related  in  the 
second  degree,  the  intestate  and  his  uncle  in  the  third  degree,  (a) 
The  half  blood  are  admitted  equally  with  the  whole  blood,  for 
they  are  equally  as  near  of  kin ;  and  the  father  sacceeds 
to  the  whole  personal  estete  of  a  *  child,  who  dies  intes-  '433 
tate,  and  without  wife  or  issue,  in  exclusion  of  the 
brothers  and  aiaters ;  and  the  mother  would  have  equally  so 
succeeded  as  against  the  collaterals,  had  it  not  been  for  a  saving 
clause  in  the  act,  which  excludes  her  from  all  but  a  ratable 
share.  She  is  excluded,  lest,  by  remarrying,  she  would  carry 
all  the  personal  estete  to  another  husband,  in  entire  exclu- 
sion, forever,  of  the  brothers  and  sisters ;  but  she  still  takes  the 
whole  personal  estate,  as  against  more  remote  relations  of 
the  intestate,  (b)    The  K.  B.  declared,  in  Blackborougk  v.  Do- 


(a)  Sir  John  Strange,  Ed  Llojd  n.  Tench,  2  Ves.  2ia. 

(6]  It  has  been  decided  in  Mujland,  in  Griffith  f.  Griffith,  4  Harr.  &  M'Henrj, 
lOl,  and  Coomes  v.  Clements,  4  Hut.  &  Johns.  480,  thai  by  the  common  law  of 
England,  as  it  existed  at  the  time  of  the  colonizatioD  of  Harjland,  and  by  the  com- 
mon low  of  Maryland,  the  widow  is  entitled  to  a  rcaaonable  Bbare  of  her  husband's 
peraoQsl  estate,  afler  payment  of  his  dcbt9j  and  which  reasonable  part  was  one  third, 
or  one  half,  according  to  circumataDces ^  and  it  was  aright  paramount  to  ihe  power 
of  Ihe  hasband,  and  he  could  not  deprive  her  of  it  bj  will.  In  Pennsylvania,  under 
the  act  of  1807,  a  widov  is  entitled  to  a  diiitribalive  share  of  the  residua  of  her  hus- 
band's estate  nndtsposed  of  by  his  will,  in  common  with  the  next  of  kin ;  acd  if  there 
be  no  widow  or  next  of  liin,  the  state  will  take  in  preference  to  the  executor,  who 
holds  such  a  reeidnam  as  »  mere  trnstee.  Darr«h  t>.  H'Nair,  1  Ashmead,  336.  At 
common  law,  such  residuum  went  to  the  execQtor.  The  courts  of  equity  then  inter- 
fered, and  gave  it  to  the  next  of  kin,  if  tbej  could,  oven  by  a  strained  construction  of 
the  will,  make  oat  such  an  Intention.  The  widow  in  snch  cases  came  in,  of  coune, 
E»  ber  share  with  Ihe  next  of  kin.  The  Pennsjlrania  law  wiselj  puts  an  end  (o  all 
matter  of  constrnccion,  and  equitably  gives  at  once,  and  in  all  cases,  the  nndisposed 
snrplus  to  the  next  of  kin.  In  Virj^inia,  Che  executor  is  not,  in  any  case,  entitled  to 
Ihe  residuum  of  personal  property  undisposed  of  by  will.  It  goes  to  the  next  of  kin. 
Paup  D.  Mingo,  A  Leigh's  B.  1&3.' 

1  The  rule  as  to  the  nnditposed  revenue  Is  thnn  expressed  in  Ellcock  c.  Mipp,  16  Eng. 
L.  Se  Eq.  27:  "  Where  there  appears  a  plain  implication  or  strong  preaumpllon  that  the 
(estalor  by  naming  ao  executor,  meant  only  to  give  the  office  of  executor,  and  not  the 
beneficial  inleresl,  the  pereen  named  is  oonaiderod  as  tniitee  for  the  next  oT  kin." 
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vis,  (a)  that  the  father  and  mother  had  always  the  preference 
before  the  brothers  and  sistera,  in  the  inheritance  of  the  personal 
estate,  as  being  esteemed  nearer  of  kin ;  and  for  the  same  reason, 
the  grandmother  is  preferred  to  the  aunt.  The  grandmother  is 
preferred,  not  because  she  is  simply  in  the  ascending  line,  for, 
under  the  statute  of  distributions,  a  nearer  collateral  will  be 
preferred  to  a  more  remote  lineal,  bnt  becanee  she  is  nearer  of 
kin,  according  to  the  computation  of  the  civilians,  by  one  degree. 
And  in  Moor  v.  Barham,  decided  by  Sir  Joseph  Jekyll,  (b)  the 
grandfather  on  the  father's  side,  and  the  grandmother  on  the 
mother's  side,  take  in  equal  moieties  by  the  statute  of  distribu- 
tion,  as  being  the  next  of  kin  in  equal  degree;  and  the  half 
blood  take  equally  with  the  whole  blood.  A  brother  and  grand- 
father of  the  intestate  are  equally  near  of  kin,  and  each  related 
in  the  second  degree,  and  therefore  it  woald  seem,  from  the 

directiona  in  the  statute,  that  they  would  take  equally; 
*  424     but  it  has  been  *  decided  in  England,  and  it  is  also  said 

to  be  the  better  construction  of  the  novel  of  Jostinian, 
that  the  brother  of  the  intestate  will  exdode  the  grandmother 
of  the  intestate.  This  was  so  decided  in  I\iol  v.  WtUhato,  in 
1708 ;  and  Lord  Hardwicke,  in  Evelyn  v.  Evelyn,  (c)  followed 
that  determination  as  being  correct,  though  it  may  be  considered 
an  exception  to  the  general  rule.  He  said  it  would.be  a  very 
great  public  inconvenience  to  carry  the  portions  of  children  to  a 
grandfather,  and  contrary  to  the  very  nature  of  provisions  among 
children,  as  every  child  may  properly  be  said  to  have  spes  accres' 
cendi.  This  question  was  very  much  debated  among  the  civilians 
in  their  construction  of  the  118th  novel  of  Justinian ;  and  the 
generality  of  them,  of  whom  Ferriere  and  Domat  are  of  the 
mimber,  were  of  opinion  that  the  grandlatlier  and  the  brother 
took  equally ;  but  Voet  was  of  a  different  opinion ;  and  his 
opinion,  though  without  any  strong  foundation  in  reason,  is  the 
one  prevailing  in  the  English  courts,  {d) 


(a)   1  P.  Wms.  41.    2  Tea.  StS.  {h)  Cited  in  I  P.  Wms.  U. 

(c)  3  Atk.  Rep.  762.    Amb.  Bep.  191.    Bora's  Eccl.  Lkw,  tqI.  ir.  p.  307. 

(d)  Voet,  Com.  ad.  Pand.  tib.  3S,  tiL  17,  lec.  13.  Dr.  Irving,  id  hii  Introdaction 
to  the  Slndf  of  the  Civil  Law,  4  edit  London,  99-101,  contends  that  the  reuoning 
of  Voet  and  ihe  dediion  in  England  were  fallacions  and  eniilKOQi,  altd  not  founded 
on  a  true  constnictioD  of  the  novel. 
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The  qaeation  whether  the  half  blood  took  equally  with  the 
whole  blood,  under  the  statute  of  distributions,  was  debated  in 
the  case  of  Watts  v.  Orooke;  (a)  and  it  w^s  determined  in  cfaao' 
eery  that  they  were  of  equal  kin,  and  took  equally  with  the 
whole  blood ;  and  the  decree  was  affirmed  upon  appeal  to  the 
house  of  lords,  {b)  So  posthumous  children,  whetiier  of  the 
whole  or  half  blood,  take  equally  as  other  children,  under  the 
statute,  (c) 

As  the'  statute  of  distribution  says  that  no  representation  shall 
be  admitted  among  collaterals  after  brothers'  and  sisters' 
•children,  it  was  held,  in  Pett  v.  Pett,  {d)  that  a  brother's  •425 
grandchildren  could  not  share  with  another  brother's  chil- 
dren. And,  therefore,  if  the  intestate's  brother  A.  be  dead,  leav- 
ing only  grandchildren,  and  bis  brother  B.  be  dead,  leaving 
children,  and  his  brother  C.  be  living,  the  grandchildren  of  A. 
will  have  no  share,  and  cannot  take.  One  half  of  the  personal 
estate  will  go  to  the  children  of  B.,  and  the  other  half  to  C. 
But  if  all  the  brothers  and  sisters  and  their  children  be  dead, 
leaving  children,  those  children  cannot  take  by  representation, 
for  it  does  not  extend  so  far ;  but  they  are  all  -next  of  kin,  and  in 
that  character  they  would  take  per  capita.  Bepresentation  in 
the  descending  lineal  line  proceeds  on  ad  infinitum,  restrained  by 
no  limits.  It  has  also  been  decided,  that  if  the  intestate  leaves 
no  wife  or  child,  brother  or  sister,  but  his  next  of  kin  are  an 
uncle  by  his  mother's  side,  and  son  of  a  deceased  aunt,  the  uncle 
takes  the  whole,  and  the  representation  ia  not  carried  down  to 
the  representatives  of  the  atmt.  [e) 

It  is  the  doctrine  under  the  statute  of  distributions,  that  the 
claimants  take  per  stirpes  only  when  they  stand  in  unequal  de- 
grees, or  claim  by  representation,  and  then  the  doctrine  of  repre- 


(b)  Shower's  Cmo  in  Parluunent,  lOS.    3  Vem,  154,  8.  C. 

(i)  In  Marjlsnd,  ao  late  u  1SS7,  io  the  case  of  Seekamp  o,  Uimmer,  It  wu  de- 
cided that  under  the  act  of  1T9S,  the  half  blood  look  equally  with  the  whole  blood  in 
the  distiibotioD  of  the  penomd  estala  of  att  inlMtate.    3  Ban-,  £  Gill,  9. 

(c)  BunieSii.  Mhiid,  1  Ve».  166. 

(di  I  Salk.  Rep.  250.     1  F.  Wmi.  as,  S.  C.    Dnvall  v.  Hwwood,  1  Harr.  &  QUI,    ' 
474,  S.  P. 

(«)  Bowen  v.  Littlewood,  1  F.  Wma.  593.  Parker  «.  Ninu,  S  N.  H.  Hep.  4S0. 
Porter  v.  Aikew,  II  Gill  &  JohnioD,  346. 
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sentation  is  neceseary.  Bat  when  they  all  stand  in  equal  degree, 
aa  three  brothers,  three  grandchildren,  three  nephews,  &c.,  they 
take  per  capita^  or  each  an  equal  share ;  because,  in  this  case, 
representation,  or  taking  per  stirpes,  ia  not  necessary  to  prevent 
the  exclusion  of  those  in  a  remoter  degree ;  and  it  would  be  con- 
trary to  the  spirit  and  policy  of  the  statute,  which  aimed  at  a 

just  and  equal  distribution,  {a)  Uncles  and  aunts  and 
*426     nephews  and  niecea,  stand  in  the  same  third  'degree, 

and  take  equally  per  capita,  {b)  If  a  person  died  without 
children,  leaving  a  widow^  and  mother,  brother  and  sister,  and 
two  nieces  by  a  deceased  brother,  then,  according  to  the  estab- 
lished doctrine,  the  widow  would  take  a  moiety,  and  the  mother, 
brother,  and  sister  would  each  take  one  fourth,  and  the  two 
nieces  the  other  one  fourth  of  the  remaining  moiety.  This  point 
was  ruled  in  Keylway  v.  Keylway ;  [c)  and  the  doctrine  was 
declared  to  be  correct  by  Lord  Hardwicke,  in  Stanley  v.  Stati- 

(3.)    The  distribntion  of  personal  property  of  intestates  in 


(a)  Walsh  V.  Walsh,  Prec.  in  Ch.  54.  Dnven  v.  JHmt,  3  P.  Wms.  M).  Stent  d. 
i/l'ltsai,  a  M'Cord's  S,  C.  Ch.  Rep.  354.  Uatlett  c.  Hare,  5  Paige,  316.  Nephevs 
and  nieces,  under  the  etalate  or  descenls  in  South  Carolina,  ai*Febrnar7,  1796,  which 
(kboliahed  primogeniture,  and  distribuud  real  and  personal  properly  id  the  aame  man- 
ner, woald,  in  ^e  cue  slated,  tak«  per  tlirpa,  contnu?  to  the  mle  in  the  English 

(b)  Dnrant  u.  Pre^twood,  1  Atlc.  Rep.  451.  Llojd  i>.  Teocb,  3  Ves.  ai3.  Bati< 
Eieres  s.  Albun,  2  Lee,  51.    (Gng.  Eeclc.  Rep.  vol.  vi.  p.  30,  edit.  PhiladelphLa,  1841.) 

(c)  S  P.  Wms.  344. 

(<f)  1  Atk.  Kep.  457.  The  English  doetrine  of  distribntioD  of  personal  pn>p«rtjr, 
according  to  thesMtulesof  33and  23  Churles  II.,  and  39  Charles  II.,  and  I  JamealL, 
ia  fntl;  and  dearly  explained  by  Ch.  J.  Reeve,  in  his  Trealise  on  the  Law  of  De- 
tcenia,  nnder  the  head  of  Introdnctory  Explanation.-  It  \»  the  most  compreiieosire, 
neat,  and  accurate  view  of  (he  English  Law  on  tha  subject  that  I  have  anywhere  met 
with. 

Mr.  Robertson,  in  his  learned  Treatise  on  the  Law  of  Personal  Soccession,  p.  386, 
(IS  Law  Libr»y,  214,)  thinks  that  Che  Scottish  rules  of  sncceision  in  regard  to  per- 
sonal estate  require  revision,  and  are  not  just  or  expedient,  as  lliey  (1.)  limit  the 
power  of  a  liusband  or  father  to  make  a  will  j  (S.)  allow  bnithcn  and  sislera  and  tbdr 
descendants  to  exclade  the  father  from  the  snccesaiou,  thoogh  he  be  the  nearest  in 
blood,  and  allow  nnclei  nod  aonts  and  their  descendants  to  exclude  the  grandfather ; 
(3.)  exclude  the  mother  entirely  from  any  share  in  the  auccesiion  of  berdiildi  (4.) 
totally  exclude  maternal  relations  from  the  snccesaion ;  (5.)  totally  exclude  represee- 
tations  in  erery  case  in  n^ard  to  the  succession  of  personal  estate ;  (6.)  disable  bas- 
tards from  disposing  of  their  personal  estate  by  will. 
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the   United  States  has  nndergone   considerable   modification. 

In  many  of  them  the  English  statute  of  distribations 

as  to  personal  property  is  pretty  closely  folldwed.  (a)   *  In     *  427 


(a)  This  is  the  case  in  Tennessee,  North  Carolina,  Maryland,  Delaware,  New  Jer- 
sej,  and  Vermont.  The  English  statule  of  disuibalioni  was  adapted  in  New  Jersej, 
bj  an  act  of  afsemblj,  as  early  tu  1631.  (Smith's  Hist,  of  New  Jerse;,  ISO,)  and  is 
reeuHcted  ifl  1847.  N.  J.  K.  S.  p.  355.  Tbe  New  York  Revised  Stalates,  which 
went  into  opentioa  on  Ibe  1st  January,  IB30,  hare  eKsentiallj  fcenacted  tho  English 
statute  of  distribntions,  which  had  been  adopted,  and  continaed  the  law  of  the  slate 
down  to  that  period  ;  and,  fw  greater  precision,  the;  have  parlicolarly  specified  the 
course  of  discribntion.  After  the  accoant  is  rendered  end  llnally  settled,  the  sttrrogata 
decrees  distribution  of  the  surplus  of  personal  estate,  and  decides  all  questions  arising 
thereon.  The  distribulions  are,  I.  One  third  thereof  to  tbe  widow ;  and  the  residue, 
hf  equal  portions,  among  the  children,  and  such  persons  as  legoily  represent  them,  if. 
dead.  2.  If  no  children,  or  Iheir  reprcscniatiTes,  one  moietj  to  the  widow,  and  the 
residae  lo  the  next  of  kin.  3.  If  no  descendant,  parent,  brother,  or  sister,  nephew  or 
niece,  tho  widow  takes  tho  whole  sarplns.  If  tbere  be  a  brother  or  sister,  nephew  or 
niece,  and  no  descendant  or  parent,  tbe  widow  takes  the  whole  surplus,  if  it  does  not 
exceed  two  tbonannd  dollars.  If  it  does,  she  takes  her  moietj',  and  two  thoasand  dol- 
lars onlj.  4.  If  no  widow,  the  saiplns  goes  eqnollj  to  the  children,  and  those  that 
represent  them.  6.  If  no  widow  or  children,  or  their  representatives,  the  surplus  goes 
to  the  next  of  kin,  in  equal  degree,  and  their  representatives,  6.  If  do  children,  or 
their  representatives,  or  father,  a  moietj  of  the  surplus  goes  to  the  widow,  and  the 
other  moiety  in  equal  shares,  to  tbe  mother  and  brothers  and  sisteis  of  their  represen- 
tatives. T.  If  there  be  a  father,  and  no  child  or  descendant,  he  lakes  a  moiety  if  there 
be  a  widow,  and  the  whole  if  there  be  none.  8.  If  there  be  a  mother,  and  no  child,  or 
deKendont,  or  father,  brother,  sister,  or  ropreientative  of  a  brother  or  sister,  the 
motiier  takes  a  moiety  if  tEere  be  a  widow,  and  the  whole  if  there  bo  none.  And  if 
the  intestate  was  an  illegitimate  and  left  no  child,  descendant  or  widow,  the  mother 
takes  the  whole,  and  sball  be  entitled  to  admin istmtion,  N.  Y.  Act  of  Mny  13tb, 
1819,  cb.  S3S.  9.  When  deeccndants  or  next  of  kin  are  io  equal  degree,  they  take 
pertapila.  10.  When  the;  stand  in  unequal  degrees,  they  lake  per  ifi'iTwi.  11.  No  ' 
representation  is  admitted  among  collaterals,  after  brothers'  and  sisters'  children.  13. 
Belativea  of  the  half  blood  take  equall;  and  in  the  same  manner  as  thoso  of  tho  whole 
blood.  13.  Fosthumons  children  take  equally  as  if  bom  in  the  lifhtime  of  tho  person 
they  represent.  (N.  T.  Serised  Statutes,  vol.  ii.  p.  B6,  sec.  70.)  Any  advancement 
to  a  child,  by  settlement  or  portion  of  real  or  personal  estate,  equal  or  superior  to  his 
ahare,  will  exclude  him  and  his  descendants  from  the  distribution ;  and  if  the  same 
was  not  equal,  he  will  be  entitled  only  to  so  much  as  will  supply  the  deficiency*  The 
maintaining  or  educating,  or  giving  money  to  a  child,  without  a  view  to  a  portion  or 
settlement  In  life,  is  not  to  be  deemed  an  advancement ;  nor  does  the  provision  as  to 
advancement  apply,  if  there  be  any  real  estate  of  the  iniestaie  to  descend  to  bis  heirs, 
(N.  T.  Revised  Slotutes,  vol.  ii.  p.  97,  sec  76,  7T,  78.)  The  most  striking  feature  in 
the  new  prorisioas  introduced  into  the  Now  York  Hevised  Statutes  on  the  subject  of 
intestate  estates,  and  of  testamentary  matters,  is  the  enlarged  and  equitable  jurisdic- 
tion conferred  upon  tbe  surrogates  in  their  respective  counties.  This  branch  of  onr 
jurisprudence  will  apply  more  frequently  than  any  other,  and  with  great  force  and 

VOL.  n.  47 
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a   majority   of   the  states  the   descent  of   real   and   personal 
property   is  tcthe   same   persona   and   in   the   same   propor- 


iDterest,  to  faniil;  concerns;  and  it  will  rise  into  correspondent  importance,  and 
awaken  much  public  solicitude.  It  is  in  unslogj  u>  die  powen  rested  in  tho  ordi- 
nary in  England,  and  in  the  orphans'  conrti  or  testamentary  jnrie dilution]  in  the  other 
United  States.  The  snrri^ate,  under  the  New  Tork  statute*,  has  concnnroit  jnriidic- 
tion  with  chancery,  to  call  executors  and  administrators  to  account.  -But  a  pur  snit 
pending  in  chanMry  b;  the  complainant,  is  a  bar  to  the  proceeding  l>eforo  the  burq- 
gate.  So  a  decree  fn  chancery  for  the  bcncGt  of  claimaul  upon  the  estate  of  the  dece- 
dent is  a  bar  (o  a  proceeding  before  the  sutrogate  for  an  account.  Rogers  b.  King,  8 
Paige's  Sep.  SIO.  It  was  farther  held,  in  Heyer  v.  Burger,  I  HoSioan's  Ch.  Sep.  I, 
that  the  surrogate  had  the  sole  jurisdiction  to  try  the  validity  of  a  will  of  personal 
estate,  and  that  chancery  had  no  original  jurisdiction  in  the  case.  The  surrogate  in 
New  York  has  the  like  power  touching  the  payment  and  diBlribntion  of  the  proceeds 
.  of  real  estate,  when  the  witt  is  proved  in  his  office,  as  in  the  ease  of  the  personal  es- 
tate, K.  y.  R.  S.  vol.  ii.  p.  109,  see.  S7.  Decrees  of  surrogates  for  the  payment  of 
money  by  an  execator,  administrator,  or  guardian,  as  well  as  decroea  in  chancery,  are 
liens  on  real  estate  in  any  connt;,  on  the  transcripts  or  certiorates  of  the  same  being 
filed  with  (he  clerk  thereof,  and  entered  and  docketed  on  the  hooks  for  docketing  judg- 
ment* therein.  Laws  N.  Y.  April  Ist,  13M,  ch.  101.  In  Mississippi,  the  probate 
courts  in  each  county  hare  excluBive  jurisdictiun  in  all  testamentary  and  administra- 
tion matters,  in  dowor,  and  in  lunacy,  &c.  Carmichael  v.  Browder,  3  Howard,  Miss. 
S5S ;  but  not  against  ibe  enretics  in  an  administration  bond.  Qreen  v.  Tnnst*!!,  5  kl. 
638.  The  surrogate's  courts  in  New  York,  with  all  their  enlarged  powers,  are  conrtt 
of  inferior  jurisdiction,  and  a  party  seeking  to  moke  the  title  to  real  estate  under  their 
proceedings,  must  show  afflrmstivdy  that  thoy  had  jurisdiction.  Bloom  r.  Bnrdiek, 
1  Hill's  N.  Y.  Hep.  130. 

In  New  Jersey,  by  the  constitution  of  1844,  the  chancellor  is  declared  to  be  (he 
ordinary  or  surrogate-general,  and  judge  of  the  prerogative  court,  and  has  ample 
jurisdiction  in  granting  Utters  teslnmentary,  of  sd ministration,  and  of  guardianship; 
in  compelling  e:tecalors,  administrators,  and  guBrdians,  to  account  in  his  prerogative 
court,  and  to  control  them,  and  to  decree  distribution,  and  the  payment  of  legacies, 
and  to  try  contested  facts  by  a  jury  and  before  a  master,  and  to  decree  the  solo  of  real 
estate  to  pay  debts.  The  orphans'  court  consists  of  the  judges  of  the  court  of  com- 
mon pleufl  in  cBch  county,  and  seems  to  be  clothed  with  similai  and  concurrent  juris- 
diction, and  with  power  to  award  partition  of  land  among  heirs  and  devisees.  Il  is 
tlio  more  ordinary  and  proper  tHbnnal  for  the  settlement  of  the  accounts  of  execntors 
and  administrators.  1  Green's  N.  J.  Ch.  Rep.  480.  B.  S.  of  New  Jersey,  of  1847, 
til.  7,  ch.  5.  The  surrogate  of  each  county  is  the  register  of  the  orphans'  court,  ntd 
an  essential  member  of  it,  and  has  also  power  concurrent  with  the  orphans'  court  to 
grant  letters  testamentary,  of  administratiotl  and  of  guardianship,  in  cases  arising 
within  his  county,  and  to  hold  courts  in  matters  cognizable  before  him,  with  appeal  to 
the  orphans'  court.  The  orphans'  court  seems  to  be  the  most  eCBeient  of  the  consis- 
torial  jurisdictions.  The  prerogative  court  or  ordinary,  the  orphans'  courts  and  the 
surrogates,  all  have  jurisdiction  in  tcstnmentatj  and  adiDinistration  cases.  Acta  of 
Sd  March,  1795, 13lh  Jnne,  1830,  nnd  the  acta  supplementary  thereto.  See  Elmer's 
Digest,  pp.  165,  359-370,  382,  444,  New  Jersey  seems  to  hai-e  doubled  and  trebled 
her  consistorial  courts.    Bee  N.  J.  IL  6.  of  1847,  tit.  7,  ch.  0. 
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tioDB,  and  the  regulation  is  the  same  ia  substance 
'  as  the  Es^ish  statute  of  diatributiooa,  with  the  excep-  *  438 
tion  of  the  widow,  as  to  the  real  estate,  who  takes  one 
third  for  life  only,  as  dower.  In  Georgia,  the  real  and  personal 
■  estate  of  the  intestate  is  considered  as  altogether  of  the  same 
nature  and  upon  the  same  footing,  both  in  respect  to  then-  stat- 
ute  of  distributions  and  the  descent  of  property.  Prin.  Dig. 
229,  1  Kelly,  R,  540.  The  half  blood  take  equally  with  the 
whole  blood,  as  they  do  under  the  English  statute  of  dtstriba- 
tions.  (a)  Such  a  uniform  lule  in  the  descent  of  real  and  per- 
sonal property  gives  simplicity  and   symmetry  to   the  whole 


(d)  ThiB  is  eHSDtial];  the  cas«  in  Maine,  New  Hampshire,  Vermonl,  Rbode  Island, 
Coniiecticnt,  (bat  ttiere  the  whole  blood  are,  in  ceruin  casei,  preferred  to  the  half 
blood,  and  tvtn  when  in  eqnel  degree,)  New  Jeraej,  Pennsylvania,  Virginia,  (bot 
there  the  half  blood  inherit  only  hair  as  much  as  the  whole  blood,)  Indiana,  Illinois, 
Hichipm,  Kentockj,  (by  the  Kentacky  stsmtes,  if  part  of  the  collateroj  kindred  b« 
of  (he  whole  Uood,  and  part  of  the  half  blood,  the  latter  inherit  ooty  b^f  so  inacfa 
as  tMse  of  the  whole  blood,  and  the  ratio  of  apporUoninent  has  reference  to  the  indi- 
ndoals  of  the  two  classes,  and  not  the  classes  collectiTely.  Nixon  t>.  Nixon,  8  Dana, 
7,)  Missonri,  (bnt  there  brothers  and  sislers,  and  pareatt,  take  equally,)  Mississippi, 
{bat  there  brothers  and  sisters,  and  their  descendants,  take  before  parents,)  South 
Carolina,  (bat  tbere  parents,  and  brothers  and  sislers,  take  equally ;  and  a  brother  of 
the  half  blood  does  not  share  with  a  mollier.  First  coniins  of  the  whole  and  half 
blood  ate,  however,  next  of  kin  in  equal  degree,  and  lake  eqtially  of  the  estate  of  the 
intestate,)  Geoi^a  and  Alabama.  (In  Alabama,  brothers  and  sisters  take  before 
parents,  and  when  in  equal  degree,  the  whole  blood  is  preferred  to  the  half  blood. 
Sea  GrifBih's  law  Register,  h.  t.  I  Greenteafs  Rep.  151.  2  N.  H.  Rep.  4SI.  Dane's 
Abridgment,  vol.  iv.  pp.  638,^39.  Statutes  of  Connecticul,  ITS4,  p.  91.  Ibid.  1821, 
p.  207.  Ibid.  1S3S,  p.  235.  5  Conn.  Rep.  233.  1  M'Cord's  R.  161,  458.  Edwards 
D.  Baricsdale,  2  Hill's  S.  C.  Ch.  Rep.  417.  Reeve's  Law  of  Descents,  pauim.  Stat- 
utes of  Gooi^ia,  December  23d,  1789,  and  December  12th,  1801.  Territorial  Act  of 
Michigan,  April  12th,  1827.  Purdou's  Penn.  Dig.  5S0,  SSI.  Aikiu's  Alabama  Dig. 
SdediL  pp.  I2S,  ISl.)  In  Louisiana,  the  legal  heirs  of  the  intestate  are,  I.  Children 
•ad  their  descendacts,  wiihoat  distinction  of  sex  or  primogeniture.  They  inherit 
per  eapila,  when  in  the  same  degree,  and  ptr  itirpes  when  in  diff'erent.  If  no  descend- 
anla,  then  the  parents  take  equally  one  half  of  the  estate,  and  the  brothers  aud  sisters, 
and  their  descendants,  the  other  half.  If  the  father  or  mother  only  survive,  the  aur- 
vivoT  takes  only  one  fourth ;  and  if  no  parents,  brothers  and  &is(cra,  and  thetr 
descendants,  take  (he  whole.  Civil  Code,  898,  907,  908.  Id  Ohio,  by  the  act  of 
1831,  the  widow  is  entitled  to  the  whole  personal  estate,  atier  (he  debts  are  paid,  if 
(beT«  be  no  children ;  and  if  there  be  any,  she  takes  one  half,  if  the  estate  amounts 
only  to  £400,  and  if  it  exceeds  that  sum,  she  takes  only  one  third  of  sach  snrplus. 
Statutes  of  Ohio,  1831.  In  other  respects  the  persona!  estate  goes  (1.)  to  the  issue 
and  their  representatives ;  (3.)  to  brothers  and  sisters  and  their  representatives  of  the 
whole  bloodj  (3.)  to  brothers  and  siuers  and  their  reptesentatires  of  the  half  blood ; 
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doctrine   of  descent.      The   Englieh   statute   of  distribniloiM, 
being  founded  in  justice  and  on  the  wisdom  of  ages,  and  fully 


(4.)  10  ihe  failicr;  (5.)  to  the  mother;  (6.)  to  the  next  of  kin  of  the  blood  of  the 
intestale.     When  in  equal  degree  the/  take  per  capita,  otherwise  per  ttirpa.    Ibid. 

In  Georgia,  widow  and  children  take  equal  ihana,  anlesa  she  slecU  10  take  bar 
common-law  dower,  ftnd  ifaen  riie  lakee  no  farther  of  the  real  estate,  and  a  diild^ 
.portion  of  the  personal  estate.  If  no  issue,  widow  i«kca  a  moiet)'  of  the  estate,  and 
the  other  moietj  goes  to  ihe  next  of  kin.  If  neither,  the  estate,  real  snd  pononal, 
goe«  to  the  next  of  kin  in  equal  degree,  bnt  no  representation  among  collnterals 
bejond  brothera  and  siiten'  children.  A  father,  and  if  dead,  the  mother,  while  m- 
married,  takes  on  the  same  footing  as  a  brother  or  sister.  So  that,  bj  the  Statute  law 
ofGeorcin,  the  widow  and  ehUdren  stand  in  the  first  degree  of  consangainitj;  parenti 
and  brothen  and  sisters  in  the  second  degree.  Act  of  Georgia,  December  12,  1804, 
■ndDecemberS3,18ae.  Frince'sDig.adediL  lB37,pp.S3S,  334,  In  South Caroiini^ 
their  statute  of  distributions  of  1791  give*  to  Ihe  basbaud  onlj  a  ralaUe  share,  being 
one  third,  as  one  of  tlie  heirs  at  law,  or  distributees  of  lus  wife's  persMUtl  oaiate, 
thoagh  in  England  the  husband  takes  the  wife's  entire  choses  in  action  as  her  admin- 
istrator.  In  Maeescbusetts,  the  dislribntioii  of  the  personal  estate  of  intestates  ia 
somewhat  sp^ial.  AAer  the  allowance  of  her  apparel,  Sic.,  to  the  widow,  and  fiioend 
chai^ies  and  debia  paid,  Ihe  residue  goes,  (1.)  lo  the  husband,  if  the  intesMIe  was  a 
married  woman.  (3.)  To  ihe  widow  one  third  part,  and  residue  to  his  issue.  |>)  If 
no  issuo  or  tine»l  descendants,  then  one  half  to  the  widow,  and  residae  to  the  father. 
(4.)  If  DO  father,  then  to  the  mother  and  brothers  and  sisters  equally,  and  to  thur 
issue  per  itirpa,  if  anj  one  of  theio  be  dead,  leaving  a  brother  or  lister  snrriving. 
(b.)  If  all  the  brothers  and  sisters  be  dead,  then  lo  tho  mothBr  in  exclusion  of  their 
iasue.  (6.)  To  the  next  of-kin.  (7.)  If  no  kindred,  the  whole  to  the  widow.  (8.)  If 
no  husband,  widow  or  kindred,  the  personal  estate  esuheats.  Moss.  Revised  Stalnlea, 
1S36,  part  2,  lit.  4,  ch.  64,  sec  1.  1  do  not  undertake  to  mark  minutely,  or  in  detu), 
llie  many  smallor  variations  from  the  English  law  of  ilis'tributions,  which  have  been 
made  by  the  statute  law  of  the  diSereat  states.  Sutli  a  dclail  would  be  inconsistent 
with  the  plan  of  these  lectures,  which  were  intended  as  nn  elementaiy  akelch  of  the 
general  principles  and  outlines  of  the  law.  To  descend  lo  minulisa  on  every  subject, 
woold  tender  the  work  loo  extensive  and  too  uninteresting  for  (he  study  of  those  per- 
sons for  whom  it  is  prepared.  The  hi.w  concerning  wills,  and  Ihe  rights  and  duties 
of  executors,  adminlilratorB,  and  guardians,  and  of  the  orphans'  courts,  and  Ihe  lav 
of  distribuiioa  of  intestales'  estates,  are  detailed  minutely  and  distinctly  in  the  Mia- 
sissippi  Revised  Code  of  1834,  pp.  27-70,  and  which  was  made  and  reported  by 
George  Poindcxter,  Esq.,  and  adopted  in  IS32,  and  it  equals  in  this  respect  any  of 
tiie  old  statute  codes  on  the  subject.  But  the  whole  subject  has  been  remodelled,  and 
expressed  with  more  precision,  and  with  the  introdnction  of  the  late  improvements  in 
some  of  the  American  states,  by  P.  linlilius  R.  Fray,  Esq.,  who,  by  authori^, 
digested  and  reported,  in  1836,  the  statute  law  of  Mississippi,  tinder  the  title  of  "  Re- 
vised Statutes  of  the  Stale  of  Mississippi."  It  appears  to  be  a  work  oF  much  labor, 
research,  and  judj^cnt,  and  does  credit  to  the  abilities  and  discretion  of  the  author. 
I  am,  however,  informed,  that  lo  late  as  January,  18.^9,  this  revised  code  had  not 
been  ratified  or  enacted,  and  whenever  I  have  had  occasion,  in  these  volumes,  to  refer 
10  the  statute  law  of  Mississippi,  I  have  recurred  lo  the  revised  code  of  1S!4,  or  lo 
the  new  edition  of  the  Laws  of  MiasissipiH,  pabli^ed  in  1839,  by  Aldeo   &  Van 
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and  profoundly  Ulnetrated  by  a  aeries  of  judicial  decisionB,  was 
well  selected,  as  the  most  suitable  and  judicious  basis  on  which 
to  eBtablieh  our  American  law  of  descent  and  distribution. 

(4.)  There  has  been  much  discussion  as  to  the  rule  of  distri- 
bution of  personal  property,  when  the  place  of  the  domicil  of 
the  intestate,  and  the  place  of  the  situation  of  Uie  property 
were  not  the  same.  But  it  has  become  a  settled 
■  principle  of  international  jurisprudence,  and  one  found-  •  439 
ed  on  a  comprehensive  and  enlightened  sense  of  public 
policy  and  convenience,  that  the  disposition,  succession  to  and 
distribution  of  personal  property,  wherever  situated,  is  governed 
by  the  law  of  the  country  of  the  owner's  or  intestate's  domicil 
'  at  the  time  of  bis  death,  and  not  by  the  conflicting  laws  of  the 
various  places  where  the  goods  happened  to  be  situated.  The 
principle  applies  equally  to  cases  of  voluntary  transfer,  of  intes- 
tacy and  of  testaments,  (a) '  On  the  other  hand,  it  is  equally 
settled  in  the  law  of  all  civilized  countries,  that  real  property, 
as  to  its  tenure,  mode  of  enjoyment,  transfer,  and  descent,  is  to 


Hoefen,  soil  which  Is  in  efltct  a  Tepnblication  of  Che  code  of  1824,  with  the  sabse- 
qaent  Etatalor;  oddlciona  and  amendments.  The  doctrine  of  descent,  and  conse- 
qaentlj,  in  a  great  degree,  of  difilribntion,  in  the  different  stales,  has  been  minute); 
illaslrated  and  ablj  discnsaed,  b;  the  laio  Ch.  J.  Reeve,  of  Connecticut,  in  his  labori- 
oat  Treatise  on  the  Law  of  Descent  in  the  aereral  United  States  of  America.  This 
work  does  honor  Co  his  memor;  ;  bat  it  is  not  calcalatcd  to  anil  the  taste  of  thoBC  gen- 
eral readecg  who  have  not  mathematicai  heads,  b;  reason  of  the  numerous  algebraical 
Btatemencs  of  hypothetical  eases  with  which  the  work  abounds,  and  hy  which  it  is 
perplexed. 

(a)  Stanley  it.  Bemes,  3  Hagg.  Eecl.  3T3  Ferraris  i-.  Hertford,  3  CarleiB,  468. 
Deseahata  v.  Berquier,  I  Binney,  336.  The  constrnction  of  wills  as  <o  real  property 
is  to  be  given  according  to  the  lex  rei  lita,  and  as  to  personal  property  according  to 
the  lex  damiciUi,  unless  it  he  manifest  that  Che  testator  had  the  law  of  some  other 
conntrj  in  view.  Story  on  the  Conflict  of  Laws,  sec.  465,  474.  Harrison  v.  Nixon, 
9  Peters,  503.  See  also  1  Jamian  on  Wilie,  edit.  Boston,  I B45,  ch.  1,  pp.  1-10,  where  the 
namcrous  aulhoritics  are  n^fcrrcd  to.  It  is  also  a  declared  principle  that  although 
personal  property  is,  as  to  the  succession,  controlled  by  die  laws  of  the  domicil.  yet 
each  state  Is  competent  to  rognlntc  within  Its  own  territory  that  succession  hi  personal 
and  real  property  at  its  pleasure.  Story's  ConSict  of  Laws,  ace.  33,  44T.  Jodbs  b. 
Mainble,  6  Humphrey,  116. 


1  Grattan  ■  Appletoa,  S  Stoiy's  R.  T6E.  Leach  v.  Pillsbuiy,  IB  N  H.  1ST.  WlUlam)  v. 
Williams,  S  Md.  167.  Lawrence  v.  Kltteridge,  21  Conn.  BTT.  Spraddling  v.  Pipkia,  IS 
His.  118. 
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be  regalated  by  the  lex  loci  ret  ntte.  (a)  Personal  property  b 
Bobject  to  that  law  which  governs  the  person  of  the  owner. 
Debts  and  personal  contracts  have  no  locality — debita  aeqummr 
tur  personam  debitoris,  Hnbema  lays  down  this  to  be  the 
common  and  correct  opinion,  thongh  the  question  had  been 
frequently  agitated  in  the  courts  in  his  day; (A)  and  Bynker- 
shoek  says  the  principle  had  become  bo  well  establlahed  that  no 
one  dared  to  question  it ;  adeo  recepta  hodie  tententia  est,  at 
nemo  aasit  contra  hiscere.  (c)  The  same  principle  wotdd  seem 
to  be  the  acknowledged  law  in  Germany  and  France,  (d)  and 
Yattel(e)  considers  the  rale  to  be  one  that  is  dictated  by  the 
law  of  natione. 


(a)  Comnamis  et  reda  lenlentia  eti  in  rdia  mmobitibut  tervandum  else  Jus  tod  m  qao 
bona  tunt  tila.  Hab.  torn.  i.  lib.  3,  tit.  13,  De  succeM.  a.  p.  S7S.  In  Story's  Com.  on 
(he  Conflict  of  Laws,  aec.  4St4-498,  lb«  anthoritiw,  foreign  and  domcBiic,  mra  nnmep- 
oasi;  collected  in  faTor  of  the  propoaitioD  that  real  or  immovable  propertj  is  exclo- 
■irel]'  Bovernet)  b;  tbe  tcniMiial  law  of  the  litia.  The  point  ia  loo  dear  for 
Siscufaion.  But  bj  the  Bevieed  Ststntei  of  the  aiaie  of  Mlchipia,  1S40,  lands  lying 
in  Michigan  may  be  conveyed  by  the  owner  residing  in  anolherstateorKiriloiy,  orin 
t,  fbreign  conntry,  according  to  the  laws  of  sach  stale  or  connlry. 

{b]  Pnelcc.  part  1,  lib.  3.  De  lucreas.  ab  inat.  collaL  torn.  L  p.  378,  «ec.  SOi  Ibid. 
part  2,  lib.  1,  tit.  3.    De  Conflictn  Legnm,  torn,  H.  p.  543,  aec.  IS. 

(cj  Qassi.  Jur.  Priv.  lib.  I,  ch.  16.  See,  alio,  the  opinion  of  Grotios  on  the  pi^n^ 
given  at  Bolterdam,  October  31st,  1613,  on  conaallation,  and  cil«d  at  large  in  Heiuy 
on  Foraigtt  Law,  App.  196. 

(rf)  Tool,  lib.  38,  tit.  17,  aec.  34.  Heinecc.  Opera,  torn,  ii,  p.  972.  Do  Testamcnti 
Fnclionc  Jnre  Germ.  see.  30.  Opinion  of  M.  Target  on  the  Duchess  of  Kingston's 
Will,  1  Coll.  Jarid.  240.  Toullier,  Droit  Civil  Freofais,  torn.  J.  No.  366.  Heriin, 
R^peitoinj  dc  Juris pnidence,  tit  Loi,  sec.  6,  3.  See,  also,  supra,  p.  67,  and  infra, 
vol.  iv.  pp.  441,  SIS,  as  to  the  rule  when  applied  to  personal  aud  wben  applied  to  real 
property.  The  general  ntility  of  this  doctrine,  tbat  penonal  propeity  bas  no  ailKf  in 
contemplation  of  law,  and  is  auacbed  lo  tlie  person  of  the  owner  wherever  he  is,  and 
governed  by  the  law  of  the  owners  domicil,  does  not  fail,  as  Mr.  Justirie  Story  hns 
observed,  to  recommend  itself  to  all  nations  by  its  simplicity,  its  convenieace,  and  its 
enlarged  policy.  Bnt  the  doctrine  is  sometimes  controlled  by  local  law,  and  the  case 
of  foreign  assignments  in  bankniptcy  is  an  instance.  Vidi  mpra,  pp.  401-408.  So, 
in  Lonisiana,  delivery  has  been  held  necessary  to  the  complete  transfer  of  personal 
property,  as  against  creditors  and  pnrehasers,  thongh  the  transfer  be  made  by  tbe 
owner  in  his  foreign  domicil,  where  the  transfer  would  bo  good  without  deliTciy. 
Norris  b.  Muraford,  4  Marda'a  Rep.  30.  Ramsey  v.  Stcveusoa,  S  ibid.  S3,  f  bk  d. 
Chandler,  7  ibid.  34.  Olivier  e.  Townes,  14  ibid.  93,  97-103.  These  decisions  have 
not  met  the  approbation  of  some  of  oat  most  diatiognisbed  civilians.  Livennare's 
Diasertations,  pp.  137-140.    Story's  Com.  on  the  ConBici  of  Idws,  sec.  885,  «  taq. 

(<]  DroitdesOeos,  b.S,  ch.7,  sec.  eS;  ch.  8,  sec.  103,  110. 


.dr,yGoogIe 


LBC.  XXSVn,]  OF   PBRSONAL   PfiOPBETY.  559 

This  principle  vras  understood  to  be  settled  in  England,  in 
the  time  of  Lord  Hatdwicke,  in  the  eases  of  Pipon  v.  Pipon,  and 
of  7%ome  v.  Waikins ;  (a)  and  Iiord  Tburlow  observed 
in  the  house  of  'lords  in  the  case  of  Bruce  v.  Bruce,  (b)  '430 
that  to  hold  that  the  lex  loci  rei  sitce  was  to  govern  as  to 
personal  property,  when  the  domicUmm  of  the  intestate  was  in  a 
different  country,  would  be  a  gross  misapplication  of  the  jus 
gentium.  And  yet,  notwithstanding  all  this  weight  of  authority 
in  favor  of  the  solidity  and  univetsaJity  of  the  principle,  the 
point  was  permitted  to  be  very  extensively  and  learnedly  de- 
bated before  Lord  Loughborough,  in  the  case  of  Bempde  v. 
Johnstone ;  {c)  and  he  said  that  the  question  had  been  decided 
and  settled,  and  the  law  clearly  fixed  in  England,  by  repeated 
decisions  in  the  house  of  lords ;  and  that  by  those  decisions  the 
law  of  the  intestate's  domicil  at  the  time  of  hia  death  carried 
the  distribution  of  his  personal  property  wherever  it  was  situ- 
ated. The  law  of  Scotland  was  once  different;  but  the  court 
of  session  was  now  conformed  to  the  English  decisions,  (d)    He 


(a)  3  Vese;,  35.  Amb.  Bep.  2S.  S«e  also  tbe  deciaioD  of  Lord  HansGcld  b«fora 
theprir;  conncilin  1763,  on  appeal  in  th«  cano  of  Bum  v.  Cote,  ibid.  4IS. 

[b]  2  Bos.  &  Pull.  S29,  Dole.  The  decision  in  the  house  o(  lords,  in  the  grent  ciue 
of  Bruce  d.  Bruce,  is  coniidered  M  settling  the  law,  boib  in  England  and  Scodand,  in 
tutoT  of  the  law  of  [be  domicil  in  (be  distribntion  of  tba  personal  entato  of  iniesutea, 
ftnd  that  tbe  actual  n'lui  of  tiie  goods  was  of  no  momenL  Tbe  decree  of  the  court  of 
Be9«k>DB  iu  Scotland  was  aCGrmed.  So,  ibe  very  important  and  Tec;  litigated  case  of 
Ho;  V.  LnsUey,  which  arose  in  the  court  of  sessions  in  1791,  and  was  carried  by  ap- 
peal to  tbe  boose  of  lords,  and  which  led  to  collateral  issues  and  subecqoenl  appeals, 
and  to  the  most  learned  and  able  dttcossions,  settled,  among  other  ^iogs,  tbe  points, 
that  Ibe  succession  in  personal  estates  of  every  description,  wherever  situated,  was 
regulated  bj  the  law  of  tho  domicil ;  and  that  panics  marrying  and  having  their 
domicil  in  England,  and  Chen  changing  their  domicil  to  Scotland,  chan|;ed  their 
Tights  and  those  of  their  cbildcen,  and  subjected  them  to  the  sacceseion  of  ibe  taw  of 
Scotland.  Bobertson  on  Persoual  Snccession,  ch.  S,  sec.  1,  pp.  IIS  lo  150,  {Law 
Libnrj,  -raT.  xii.)  Brown  v.  Brown,  on  i4>peal,  ib.  p.  193.  4  Wilson  &,  Sliaw's  Ap- 
peal Cases,  38. 

(e}a  Vesey,  198. 

[d\  The  rule,  as  stated  iu  the  text,  may  lead,  and  has  led,  to  tho  aaomalous  result, 
that  the  same  penon  msy  be  legitimate  as  to  tbe  real  estate  of  bis  father,  and  illegiti- 
mate as  to  the  personal.  Tbus,  by  the  Scotch  law,  the  marriage  in  Scotland  of  Scolcli 
parents,  legilimates  their  previously  bom  bastard  issue,  bat  it  is  not  as  yel  so  by  the 
English  law.  And  if  ihe  falber  of  such  issue  removes  and  dies  domiciled  in  England, 
te«viiig  rekl  and  per»anai  estate  iu  Scotland  as  well  as  in  England,  Uie  isEue  being 
legitimale  by  the  Scotch  kw  and  iUegitimaie  by  the  English,  caniurt  lake  the  real  or  per- 
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admitted,  however,  that  if  the  point  had  been  quite  new  aod 
open,  it  would  be  ensceptible  of  a  great  deal  of  a^nment, 
whether,  in  the  case  of  a  person  dying  intestate,  having  property 
in  different  places,  and  subject  to  different  laws,  the  law  of  each 
place  ahonid  not  obtain,  in  the  distribution  of  the  property  situ- 
ated there ;  and  many  foreign  lawyeis,  he  said,  had  held  that 
proposition.  Afterwaids,  In  SotiurviUe  v.  Lord  SomerviUe,  (a) 
the  rule  as  above  settled  was  dedared,  by  the  master  of  liie 
rolls,  to  apply  to  all  cases  where  the  fact  of  the  domicil  was  not 
in  dispute.  But  in  the  case  of  Garling  v.  ^Siomton,  {b)  Sir  John 
NichoU  doobted  whether  a  British  nataral-bom  subject  could 
shift  hlB  forum  originis  for  a  foreign  domicil,  in  complete  dero- 
gation of  his  rights  under  the  i^ritish  law ;  and  he  said  it  must 
be  at  least  complete  and  total,  te  make  his  property  in  England 
liable  to  distribution  according  to  the  foreign  law,  and  the 
party  must  have  declared  and  carried  his  intention  into  full 
effect,  (c) 


tonal  estate  of  hU  father  b;  the  Gn(;tish  law,  either  ubeirornext  of  Ida,  but  he  woald 
take  the  i«al  eatat«  of  his  father  in  Scotland,  according  to  the  la  rti  lUa,  and  woald 
not  take  the  persontl,  faccauso  ibe  Scotch  courta  would,  bj  the  comitj  of  DatioDS,  be 
boaad  to  reco)piize,  in  the  distribulion  of  the  perronal  CBiale,  the  Ux  domicilii.  And 
thus,  as  an  English  lawjer  hnmoroiulv  obgerres,  the  same  person  would,  b;  the  same 
court,  and  by  this  paradox  in  the  law,  bit  deemed  legitimate  as  lo  the  real  estate,  and 
illegitimate  as  lo  the  personal — "l^itimata  as  to  the  mill,  illegitimate  as  to  the 
machinery — bom  in  lawful  wedlock  as  to  the  bam,  but  a  bastard  as  to  the  grain 

(a)  »  Vese^,  750. 

{b)  2  Addams's  Rep.  IR. 

(c)  The  inference  from  the  case  is,  that  tho  English  property  of  British  subjects, 
resident  abroad,  and  djing  there  intestate,  follow)  the  course  of  dita-ibnlion  directed 
by  the  English  laws.  As  to  the  general  rule,  that  the  disposition  and  diatribatiOD  of 
personal  property  sre  governed  by  the  law  of  the  owner's  domicil  at  the  time,  see  Sill 
V.  Worswick,  1  H.  Blacks.  Hep,  6»0.  Potterv.  Brown,  5  East's  Rep.  130.  Stanley  v. 
Bemes,  3  Hagg.  Eccl.  Rep.  373.  Story's  Com.  on  the  Conflict  of  Laws,  cb.  9.  In 
Garland  v.  Rowan,  2  Smcdes  &  Marshall's  Miss.  R.  617.1  i}^,,  geoeral  mle  of  the 
dielribution  of  the  personnt  estate  of  intestates,  according  Co  the  law  of  ^le  domicil  of 
the  intestate,  was  held  to  apply  eqnslly  to  the  widow's  share  of  the  personal  estate. 
In  the  case  of  Sill  n.  Worswick,  Lord  Loaghborough  observed,  that  it  nna  a  clear  pro- 
posicion  of  CTcry  country  in  the  world,  where  law  held  the  semblance  of  science,  that 
personal  property  had  no  locality,  and  was  snbject  to  the  law  of  Ibc  country  whcr«  the 
owner  had  his  domicil.    Bnt  Uic  geoeral  nde  is  subject  to  some  qualification  as  lo 


1  Sherwood  r.  Wooi<tar,  11  Paige  Rep.  441. 
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*5.   The  rale,  aa  settled  in  Englaod,  aad  by  the  gen-     •431 
eral  usage  of  nations,  as  to  the  saccession  and  dia- 


Bloclu  tLnd  older  property  which  mij  be  required  to  be  trnnsrerreil  in  the  mode  pre- 
Bcrihed  b;  local  rcgalHtioDS.  Storj,  sec.  383.  Erskine,  ia  his  Inaiitates,  b.  3,  tit.  9, 
sec.  4,  And  Pothier,  in  his  Coort  d'Orlcans,  c.  1,  lec.  3,  n.  23,  coasidered  ibu  in- 
tei«BU  in  public  ulocka,  or  local  companies,  &c.,  were  governed  hv  tbe  Ux  loci  rd  bub. 
Bat  Ihej  ore  now  clearly  sahject,  lilie  other  pereonal  property,  to  the  law  of  the  domi- 
cil.  Rolierteon  on  Personal  Saccession,  pp.  S4,  S5,  (12  Law  Lib.]  Jarmaa  on  Wills, 
vol.  i.  p.  S.  What  facta  constitato  a  domicil  of  the  person  has  been  a  ques^on  fra- 
qaeally  diicnsied.  There  n  no  fixed  or  detiaiie  period  of  time  reqaisite  to  cfMle  it. 
Tbe  resideace,  to  create  it,  may  be  short  or  long,  according  to  circomstances,  I(  de- 
pends on  tho  actual  or  presumed  intention  of  the  party.'  It  is  said,  in  Hoore  v.  Bar- 
rail,  4  Hagg.  Eccl.  Rep.  346,  that  domicil  does  not  depend  on  residence  alone  bat  on 
a  consideration  of  all  the  cirenmslancea  of  each  case.  The  domicil  may  bo  in  one 
state,  and  ihe  actual  residence  iti  another.  19  Wendell,  11.  Bnt  a  man  can  hare  bat 
one  domicil  for  Che  purpose  of  gnccestion.  Ho  cannot  have  more  than  one  domicil  at 
the  same  time,  for  one  and  the  same  purpose,  and  every  person  has  a  domicil  some- 
where. A  penon  being  at  a  place,  is  jn-ima  fade  evidence  that  he  is  domicited  there ; 
bnt  it  may  be  explained,  and  the  presumption  rebutted.*  The  place  where  a.  iqan  car- 
ries on  bis  established  bnsiness  or  professioaal  occopation,  and  has  a  home  and  per- 
manent residence,  is  bis  domicil ;  and  he  has  all  the  privileges,  and  is  bound  bj  all 
the  du^es,  flowing  therefW>in.  Code  Civil,  art.  103.  Tanner  n.  King,  11  Loais.  Rep. 
17S.  Opinion  of  Che  Jadges  in  9  Metcalf,  R.  '587.  It  is  Ihe  home  of  Cbe  party,  the 
place  of  bis  priaeipal  establishment,  which  consUtaCes  the  domicil.  The  definition  of 
a  domicil,  in  the  writings  of  the  jurists  generally,  ia  taLon  from  the  civil  taw.  In 
eodrm  loco  linguloi  liaben  domicHiiaii  Ron  aiiAigitur,  ubi  fats  liavn  renlmqua  ac/ortunanm 
nanmi  tummajn  contlituit.  vnde  rwna  nan  st(  ditcasarui  «i  niliU  ai-octi;  aade  cum  pro- 
/eclUM  eat,  patgriaari  oidtlar;  quod  n*  ndiit,  patgrinari  jam  daliiit.  Code,  lib.  10,  tit. 
39,1,7.  SeealsoDig.  30, 1,  27, 1.  lb.  lib.  50,  tit.  16,  303.  Though  his  family  reside 
part  of  the  year  at  another  place,  such  place  is  regarded  only  as  a  temporary  residence, 
and  the'home  domtci!  for  business  Cakes  away  the  character  of  domicil  froca  the  other. 
The  original  domicil  of  the  party  always  continues  until  ho  has  fairly  changed  it  for 
another,  even  though  he  has  intentionally  forsaken  it.  Tbeie  must  be  inlention  and 
act  united,  to  elfecC  a  change  qf  domicil.'  A  new  domicil  is  not  acquired  by  residence, 
nnless  taken  up  vich  an  intention  of  ab^doning  the  fonncr  domicil,  SnuUoy  u.  Lowry, 
1  Speer's  8.  C.  Eq.  Rep.  I.  Attorney -General  v.  Dunn,  6  Meeson  &  W.  911.  Ual- 
lowell  D.  Saco,  S  Greenleaf,  143.  Fntnam  d.  Johnson,  10  Mass.  R.  4Se.  And  it  was 
held,  in  De  Bonneval  v.  De  BonneTal,  1  Curteis,  S56,  that  where  A.  quitCed  France, 
in  1792,  and  reeided  in  England  nniil  1S14,  and  then  returned  to  France,  and  from 

1  See  High  Appellant,  3  Dong.  (Mich.)  B.  5lS.  In  this  cam  the  subjeot  of  domicil  is 
largel;  discussed. 

•  Eunis  o.  Smith,  14  Bow.  U.  S.  401. 

■  State  V.  Hallett,  8  Ala.  R.  159.  White  v.  Brown,  1  Wallace.  Jr.  B.  SIT.  Home  v. 
Home,  9  Iredell,  BB.  Hardy  v.  DeLeon,  &  Tex.  311.  Ringgold  «.  Bailey,  B  Md.  IBS. 
Layne  D.  Pardee,  8  Swan,  181.  Glover  D.  Glovar,  IB  Ala.  8ST.  Brewer  v.  Linnaeus, 
86  Me.  42S.  Hotkins  v.  Matthews,  G5  Eng.  L.&  Eq.  G83.  Brown  i.  Smith,  11  ib.  6.  Uairs- 
ton  V.  Hainton,  37  Uiu.  104. 
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tribution   of  personal   property  has  repeatedly  been  declared 
to  constitute  a  part  of  the   municipal  juiiaprudence  of  this 


that  linM  resided  occM)OQ«tl;  in  both  conntciea,  be  had  not,  tberebj,  abandoned  hit 

original  domiciL  A  dmdling-place  or  home  meant  Mme  pennanenl  abode  or  residenca, 
with  intention  to  remaiD,  and  hai  a  more  restricted  meaning  tban  domicil,  as  oied  in 
intenuicionBl  lav.  1 9  Maine  Rep.  S93.  Tbtfimm  miginu,  ox  donkit  of  natjritj,  re- 
mainB  until  a  subsequent  domidl  is  acqnired  aniao  A  facto.    SomerriSle  f.  SoaterriUe, 

5  Yese?,  750.  BiiiroDr  d.  Scott,  cited  ibid.  p.  757.  In  tbis  Jut  case,  the  domicil  of 
birth  had  been  shined,  h;  election  and  lesidenre,  to  a  domicil  in  England,  which  con- 
trolled the  pcnonal  eslale.  Case  of  Dr.  Munroe,  S  Madd.  Ch.  Rep.  379.  Harrard 
College  D.  Goro,  S  Pick.  Rep.  370.  Case  of  Jamei  Casey,  I  Ashmead's  Rep.  ISG.* 
A  woman  on  marriage  takes  the  domicil  of  her  hoaband.  The  hnsband'a  change  of 
domicil  changes  that  of  hii  wifb,  and  the  parent  also  possesses  the  power  of  changing 
the  domicil  of  his  infant  child  hj  citanging  bis  own.*  Under  the  Engliih  settlement 
law,  minor  children  take  the  domioil  of  the  father;  and  if  the  mother  also,  being  a 
widow,  changes  her  domidl,  her  minor  children  change  thein  also,  but  not  if  she 
acquires  a  new  domicil  bj  remarriage.  Cnmner  d.  Milton,  S  Salk.  Rep.  5S8.  Wood- 
end  V.  Fanlspnrj,  S  Lord  Rajm.  1473.  Freetown  c.  Taunton,  16  Mass.  Rep.  51. 
See  also  sapra,  p.  227,  nolo,  on  the  right  of  the  snrriTing  parent,  trbccber  father  or 
mother,  to  tranafar  the  domicil  of  the  minor  children,  if  done  in  good  faith-  If  a  paitf 
has  two  conteoiporar/  domicils,  and  a  residence  in  each  allemalelj,  of  equal  portions 
of  lime,  the  rule  which  Lord  Alranlc;  was  inclined  to  adopt  was,  that  the  place  where 
the  party's  business  lay  should  be  considered  his  domicil.  Lord  Thorlow,  in  Bruce 
v.  Brace,  3  Bos.  ft  Pull.  229,  note.  3  Vesey,  201,  SOS.  S  Ibid.  786-TS9.  8e« 
I  Johns.  Cas.  366,  note,  and  4  Cowen's  Rep.  516,  note,  for  a  collection  of  an  thorittes  OS 
this  question  of  domidl.  Sec  also  lupra,  toI.  i.  pp.  74-81,  as  to  the  domicil  for  com- 
mercial purposes,  and  in  the  purview  of  the  law  of  nations.  Domicil  is  distinguished 
by  the  Tnrians  situations  to  which  it  applied.  There  is  a  politiail,  a  ciut',  and  t/orai- 
nc  domicil.  There  is  a  domicil  arising  from  birth,  aai  from  the  (jamtsltc  relationa,  and 
from  elidion.  Bynk.  Quiest,  Jur.  Priv.  lib.  I,  ch.  1 6.  Henry  on  Foreign  I*w,  App. 
1SI-S09.  Code  Napoleon,  Nos.  t02-III.  Repertoire  do  Jurisprudence,  art  Domi- 
cile. ToQllier,  Droit  Civil  Fran^ais,  tom.  i.  p.  318,  Story's  Com.  OQ  the  Conflict  of 
Laws,  ch.  3.  Burge's  Com.  on  Colonial  and  Foreign  Laws,  vol.  i.  ch.  S,  tit.  Domi- 
cile. A  ToidaU  and  inhabitaia  mean  the  sune  thing.  But  inAiJiiiaaa/  an<l  raidtnca 
do  not  mean  the  same  thing  as  domicil,  when  the  latter  is  applied  to  successions  to 
personal  estates;  but  they  mean  ^ fixed  and pernianml  abode,  a  dwelling. house  for  the 
time  being,  as  contradistinguished  froifl  a  mere  temporary  locality  of  exislenoe. 
Roosevelt  v.  Kellogg,  20  Johns.  Rep.  208.  Ch.  Walworth,  8  Wendell's  Bep.  140. 
See  also  4  Wendell,  603.  Hisidence,  combined  with  intention,  constitutes  a  domidl. 
Whether  the  residence  be  long  or  short  is  immaterial,  provided  the  intention  of  reai- 


1  Anderson  v.  LansuTille,  39  Eng.  L.  &  Eq.  SB. 

*If  the  husband  and  wife  are  living,  separated  by  the  deerea  ofaeompetent  court,  the 
change  of  the  husband's  domicil  does  not  ohanfte  that  of  Uie  wife.  Vischer  o.  Vischer, 
II  Barb.  R.  MO.    Williams  i.  Dormer,  9  Eng.  L.  &  Eq.  SBB. 

As  to  domicil  of  minors,  see  Hiestand  e.  Kuns,  S  Blaclcford,  R.  I4E.  Allen  B.  ThomaMin, 
11  Hninph.  £83. 
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country,  (a)  The  difficulty  has  been  not  in  the  role  itaelf,  but 
in  the  application  and  execntion  of  it  In  Topham  v.  CSiap- 
man,  (6)  it  was  said,  that  though  the  distribution  was  to  be  ac- 
cording to  the  Iaw8  of  the  country  of  the  domicil  of  the  intes- 
tate, yet  that  hie  debts  in  a  foreign  country  must  be  collected 
and  paid  according  to  the  law  of  that  country.  Administration 
must  be  granted  where  the  debts  were ;  for  an  administrator  has 
no  power  beyond  the  jurisdiction  in  which  he  received  his  letters 
of  administration ;  and  the  home  creditors  must  first  be  paid 
before  the  administrator  could  send  the  surplus  fund  to  the 
country  of  tiie  proper  domicil  of  the  intestate,  (c)     Much  dis- 


denco  is  mnting  id  the  one  case  and  exists  in  [he  other.'  Codo  Napoleon,  art.  103. 
Toullier,  vol.  i.  '333,  art.  372.  EconeD  v.  Henuea,  IS  Loais.  Bep.  190.  Guier  v. 
O'Daoiel,  1  Binncy,  349,  note. 

{a)  Dixon  d.  Ramaay,  3  Cronch's  Bep.  319.  United  States  a.  Crosby,  7  ibid.  IIS. 
BIsne  V.  Drammond,  I  Brockenbrough'a  Bep.  62.  Kerr  v.  Mood,  9  Whealou,  56ti. 
DMesbals  n.  Bcrquier,  I  Binney'a  Bep.  336.  Dccouelie  c.  Saveticr,  3  Johce.  Ch.  Bep. 
210.  Holmes  v.  Beinsen,  4  ibid.  4G9,  470,  Caffes  v.  Boylaton,  9  Ma»s.  Rep.  337. 
Harve;  v.  Richards,  1  Mason's  Rep.  40S.  Crbfton  v.  Ilsley,  4  Qreenloaf 's  Bep.  134. 
Stent  V.  M'Leod,  2  M'Cord's  8.  C.  Ch.  Rep.  354.  Story's  Com.  on  the  Conflict  of 
Laws,  ch.  9,  pp.  391-393,  402-4H.    Leake  v.  GUcbrisl,  2  Uev.  N.  C.  Bep.  73. 

(6}  1  Const.  Rep.  S.  C.  298. 

(c)  The  geneml  role  in  England  and  A  this  conntry  is,  that  letters  testamentary,  or 
of  administration,  granted  abroad,  give  no  anthotity  to  sue  or  be  sued  in  nnolher  jnhs- 
diution,  tbongh  they  may  be  snHicieDt  ground  for  new  probata  authority.*  Toarton  v. 
Flower,  3  P.  Wmt.  369.  Lee  v.  Bank  of  England,  8  Vesey,  44.  Dtxon  v.  Raroaay, 
3  Cnincb's  Rep.  319.  Doe  u.  McFariand,  9  ibid.  151.  Pond  v.  Makepeace,  2  Met- 
calf'H  Rep.  114.  Saliin  u.  Gitman,  1  N.  H.  Bep.  193.  Goodwin  n.  Jonofi,  3  Mas«. 
Bep.  SU,  Bilcy  v.  Riley,  3  Day's  Bep.  74.  Morrell  v.  Dickey,  1  Johns.  Cb.  Bep. 
153.  Dangerfield  v.  Thurston,  20  Martin's  Louis.  Bep.  232.  Kerr  v.  Moon,  9 
Wheaton,  555.  Armstrong  v.  Lear,  12  ibid.  169.  Story's  Com.  on  the  Conflict  of 
Laws,  t  513.  Vaughan  v.  Nonhup,  15  Potcrs's  U.  S.  Bep.  I.  In  N-  Carolina,  it  is 
now  held  that  probate  of  awUlin  anotber  state  and  duly  antheniicated,  supersedes 
tho  necessity  of  a  new  probate  in  that  state.  Lancaster  d.  McBryde,  5  Iredell,  421 . 
The  administradon  on  a  foreigner's  estate  most  be  taken  out  where  he  died,  though 


1  Tbe  snbject  of  domicil  ismaah  discussed  by  Mr.  Justice  Paige,  in  Crawford  r.  Wilson, 
1  Barb.  S.  C.  Bep.  601,  and  the  general  oonolnsions  of  the  aotbor's  note,  lupra,  affirmed. 
See  also  Sbalton  v.  TjCBd,  S  How.  U.  S.  168.  A  man  may  obtain  a  new  doialcil  in  a 
country  where  he  is  onlf  a  lodger,  and  oot  a  honaakeeper,  and  witboBt  repudiating  bis 
nationality.  Whicker  «.  Hume,  5  Kng.  L.  &  £q.  El.  See  alio  Bsrtlett  B.  Mayor,  &c., 
5  gaiidf.  44. 

9  In  the  cn.io  of  The  Boston,  BI.  &  Hnw.  809,  Mr.  Jnitice  BetU  holds  that  the  eommon- 
Ihw  disnbility  of  roreign  admin intrntor)  is  essentially  taohnical  and  fimnal,  and  does  not 
ai^y  to  prooeedlogs  to  rem  in  admiralty. 
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*  433     cassion  took  place  on  thie  part  of  the  'subject  in  &r- 
vey  V.  Sichards.  (a)     It  was  held,  ttpon  a  masterly  con- 


thc  assets  there  are  distributable  according  to  the  Inw  of  the  conntrj  of  his  dornidl. 
Aspinwall  u.  The  Queen's  Proctor,  !  Curtcis,  941.  In  Cannichael  v.  Raj,  I  Richard- 
son's S.  C.  Rup.  tI6,  administratioD  was  granted  in  S-  Carolina  on  the  eslale  of  an 
Intestate  domiciled  there ;  bnt  it  was  held,  after  an  able  and  learned  discussion,  Hax  a 
snit  conld  not  lie  in  that  state  in  trover  for  chattels  held  by  the  incestBte  in  N.  Caro- 
lina, as  the  title  of  the  administrator  did  not  extend  to  personal  propert}'  in  a  foreign 
State.  The  case  of  executor  is  differcot.  His  title  ia  good  jwe  gentium,  and  operative 
when  confirmed  by  tbc  authority  of  the  jarisdiction  in  which  it  is  to  operate.'  Btit 
the  adiBinistrator'i  title  nnder  gmnt  from  the  authorities  of  (he  intestate's  domicil  doei 
Dot  de  yur<  extend  or  attach  to  the  property  in  another  jurisdiction.  A  new  title  or  a 
recognition  of  the  antboritj  must  be  derived  from  the  foreign  government,  and  then  it 
is  merely  ancillary  to  the  original  power  as  to  the  collection  and  distribution  of  efTecia, 
and  is  made  Bubservient  lo  domestic  claims,  and  the  rtiidium  is  transmitted  to  ibe 
foreign  ronntry  after  the  Snal  account  is  settled  in  tiie  domestic  foi'uin.  Oa  this  dif. 
ficalt  subject  of  conflicting  claims  nnder  probate  powers  from  diCTerent  states,  it  jras 
held,  af^er  a  fnll  and  learned  discnssion  in  Connecdcnt,  in  the  case  of  Holcomb  v. 
Phelps,  le  Conn.  Rep.  127,  that  where  administration  was  graDted  in  New  Tork  on 
the  estate  of  A.,  who  was  domiciled  in  New  York,  and  the  assets  were  removed  la 
Connecticut  by  the  administrator,  and  a  new  administration  was  granted  there  to 
another  person,  that  the  first  administration  was  not  answenitile  there  by  suit  for  the 
assets,  and  that  the  aathority  from  New  York  was  bis  protection.  See  infra,  p.  434, 
n.  a.  S.  P.  In  McNamara  v.  Dwyer,  T  Paige,  239,  the  chancellor  was  of  opinion  that 
the  creditors  and  nest  of  kin  wcro  not  confined  in  their  remedies  against  an  executor 
or  administrator  to  the  courts  of  the  country  in  which  the  letters  testamentary  or  of 
administration  were  granted.  It  was  adjudged  that  the  court  of  chancery  had  jnris- 
diction  to  compel  a  foreign  exccntor  or  administrator  to  acponnt  fur  the  trust  funds 
which  he  received  abroad  and  bronght  with  him  into  the  state,  and  without  taking  oat 
letters  of  administration  in  New  York  on  the  estate  of  the  deceased.  So  it  has  been 
adjudged  in  the  court  of  appeals  in  Virginia,  after  on  elaborate  discussion,  that  if  an 
exiecQlor  takes  out  letters  testamentary  in  England,  and  removes  to  Virginia,  and 
trlngt  the  aaets  uifA  Atm,  he  may  be  sued  there  for  an  account  of  his  ^miDiatraliOD,  and 
pr  debts  and  legacies.  Tunstall  v.  PoIUrd,  11  Leigh's  Rep.  1,  36.  Bnt  Che  asseta 
vrill  bo  applied  and  distributed  according  to  the  laws  of  the  stota  or  conntry  from 
whom  he  derived  his  auihorii;  to  administer.  It  is  held  in  other  cases,  that  a  foreign 
administrator  may  receive  payment  anywhere,  and  give  acqnittance.  Doolittie  r. 
Lewis,  7  Johns.  Ch.  Rep.  45.  Stevens  v.  (Jaylord,  11  Mass.  Rep.  256.  Trecothick  p. 
Anstin,  4  Mason's  Rep,  16.    Alkins  v.  Smith,  2  Atk,  Rep.  63.    Nisbet  v.  Stewart,  3 

(a)  I  Mason's  Rep.  403. 


'  Mo  letters  testamentary  in  another  state  are  required  to  enable  an  execntor  to  sne  on 
contracts  made  in  such  state,  with  him  as  eiecutor.  Lawrence  s.  Lawrence,  i  Baib.  Ch. 
B.  n.  See  Smith  o.  Webb,  1  fiarb.  S.  C.  Hep.  aSO.  In  Kllpatrlok  «.  Bush,  SS  Miss.  IttS, 
It  was  bald  that  an  administrator,  carrying  assets  into  a  foreign  state,  loses  his  title  to  them 
and  cannot  sne  in  his  own  name  to  recover  them. 
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sideration  of  the  Case,  that  whether  a  court  of  equity  would 
proceed  to  decree  an   account  and  diBtribntion  according  to 


Der.  &  Battle's  Rep.  34.  Mr.  Justice  Story,  in  his  Conflict  of  Laws,  is  of  opinion 
that  upon  principles  of  international  law,  a  payment  to  an  original  administrator  at 
against  a  foreign  adinini«tral«r  subseqaentlj  appointed  in  the  domicil  of  the  debtor 
would  not  be  good,  and  that  the  latter  adminiBtrator  would  be  entitled  to  recorer  the 
debt,  inasTonch  as  the  prior  and  original  administrator  had  no  right  to  demand  it. 
Bnt  in  Vanghn  d.  Barret,  5  Vermont  Rop.  333,  a  contrary  doctrine  is  declared  ;  and 
it  was  adjudged,  npon  fnll'discnssion,  that  an  administrator  appointed  in  another  state, 
had  no  anlhority  to  settle  and  discharge  a  debt  due  from  a  citizen  of  Vermont,  to  hit 
intestate,  and  that  sach  discharge  would  be  no  bar  to  an  action  for  the  debt  by  the  ad- 
ministrator appointed  in  Vermant.  Under  the  local  law  of  Pennsylvania,  letters  of 
administration  granted  in  another  state  are  a  suScient  aathorily  lo  maintain  an  action 
in  that  state. >  M'Cnllough  v.  Yoting,  1  Binuey's  Bep.  63.  This  is  the  case  in  Ohio. 
Statutes  of  Ohio,  1S31,  p.  341.  8  Ohio  Rep.  338.  And  in  Tennessee,  by  the  statute 
of  IS09,  and  the  ]>roTiaion  is  commended  in  Smith  e,  Mabrj,  T  Yerger,  S6,  as  juEt 
and  liberal,  Bnt  foreign  executors  and  administrators  cannot  be  sued  in  Tennessee, 
as  such,  in  virtue  of  their  foreign  letters  testamentary  or  of  adrainistratioa,  Allsup 
V.  Allsup,  !0  Yerger,  283.  And  to  entitle  the  execalor  or  administrator  to  «ue  in 
Tennessee,  on  the  fact  of  the  foreign  probate  or  letters,  he  mast  produce  a  dniy  au- 
thenlicaled  copy  of  the  same.  Statute  Laws  of  Tennessee,  1836,  p.  78.  In  the  Re- 
vised Statutes  of  Pennsylvania,  relating  to  orphans'  courts,  as  reported  in  January, 
1831,  the  law  of  Fcnnsylvania  was  recommended  to  be  made  to  agree,  in  this  particu- 
lar, with  tbo  law  of  most  of  the  otiier  states.  In  Massachusetts  and  Ohio,  do  will  is 
effectual  to  pass  either  rtal  or  personal  estate,  unless  duly  proved  and  allowed  in  the  . 
probate  court ;  and  the  probate  of  a  will  devising  real  estate  is  conclusive  as  to  the  dne 
execution  of  the  wi]l,  equally  as  it  is  of  a  will  of  personal  estate.  Mass.  Hcviecd 
'Statutes,  1836,  part  3,  tit.  3,  ch.  62,  sec.  20.  Swazey  v.  BlacliDian,  8  Ohio  Rep.  I, 
So  the  probate  is  equally  conclusive  on  trials  at  law  in  Maine,  Connecticut,  and  Vir- 
ginia; (4  Greenleaf,  235.  5  Jbid.  494.  1  Day,  170.  1  Leigh,  293;)  whereas,  in 
Pennsylvania,  the  probate  of  a  will  is  conclusive  as  to  chattels,  and  only  prima  facie 
evidence  of  title  nnder  it  as  to  lands.  In  England,  Ibe  probate  is  evidence  of  the  will 
as  to  chattels,  but  none  at  all  as  to  lands,  for  the  ordinary  boa  no  jurisdiction  ovcl' 
wills  as  to  lands.  Tbe  confinnalion  of  foreign  letters  testamentary,  of  administration 
and  of  guardianship,  is  made  very  simple  and  easy  in  Alabama  and  Indiana  by  their 
statute  codes.  It  is  by  filing  with  the  clerk  of  the  coart  where  suit  is  brought  the 
game  anihoriiies  or  authenticated  copies  thereof.  The  guardian  is  to  give  new  secu- 
rity, as  well  as  to  file  a  copy  of  the  appointment,  in  order  to  have  the  privilege  of  a 
resident  guardian.  So,  in  Vi^inia,  a  will  duly  authenticated  and  proved  in  another 
state,  or  in  a  foreign  country,  will  be  admitted  to  probata,  if  the  proof  abroad  be  such, 
that  if  made  in  Virginia,  it  would  have  been  admitted  to  proof,  as  a  will  of  chattels  or 
of  lands,  as  the  case  may  be.  Ex  parte  Povall,  3  Leigh's  Rep.  816.  In  Massachu- 
setts and  Maine,  a  wilt  proved  and  allowed  in  any  other  state,  or  in  a  foreign  country, 


'  So  In  Kentucky,  Loral  c.  Johnson,  S  B.  Mon.  SGB.  An  administrator,  who  also  takes 
mt  letters  of  administration  in  a  foreign  state,  is  accountable  at  the  domicil  for  the  foreign 
isssts.     Stokely'e  Estate,  19  Ponn.  476. 

TOl..  II.  48 
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•433  the  lf!X  loci  ret  stta,  or  direct  the  assets  t6  be  'distribated 
by  the  foreign  tribunal  of  the  domicil  of  the  party,  would 
depend  upon  circumstances.  The  sUus  ret,  as  well  as  the  pres- 
ence of  the  particB,  conferred  a  competent  jnrisdictiDn  to  decree 
diatribution,  according  to  the  rule  of  the  lex  domictlii;  and  such 
a  jurisdiction  was  sustained  by  principles  of  public  law,  and 
was  consistent  with  international  policy.  The  court  was  not 
bound,  at  all  events,  to  have  the  assets  remitted  to  the  foreign 
administrator,  and  to  send  the  parties  entitled  to  the  estate 
abroad,  at  great  expense  and  delay,  to  seek  their  rights  in  a  for- 
eign tribunal.  Though  the  proper^  was  to  be  distribated  ac- 
cording to  the  lex  domicilii,  national  comity  did  not  require  that 
the  distribution  should  be  made  abroad.  Whether  the  court 
here  ought  to  decree  distribution,  or  remit  the  property  abroad, 
was  matter  of  judicial  discretion,  and  there  was  no  universal  or 
imifonn  rule  on  the  subject.' 

The  ipanner  and  extent  of  the  execation  of  the  nile  were  well 
discussed  and  considered  in  the  Supreme  Court  of  Massachu- 
setts, (a)  A  person  was  domiciled  at  Calcutta,  and  died  there 
insolvent,  and  his  will  was  proved,  and  acted  upon  there.  Ad- 
ministration was  taken  out  in  Massachusetts,  on  the  probate  of 
the  will  in  the  East  Indies ;  and  Eissets  came  to  the  hands  of 
the  administrator  at  Boston  sufficient  to  pay  a  claim  due 
citizens  of  the  United  States,  and  a  judgment  debt  due  a  British 
subject  in  England ;  but  all  the  assets  were  wanted  to  be  ap- 
plied, in  the  course  of  administration,  by  the  executor  at  Cal- 
cutta.    It  was  held,  that  the  administrator  here  was  only  au- 


according  10  the  Ikwb  of  aach  state  or  coanlry,  may  be  Sled  and  recorded,  on  produc- 
Ide  an  anthenticatcd  copj  to  the  iaige  of  probate  of  anj  coant;  in  irhich  there  is  aoj 
Mtste,  real  or  ponooal,  on  which  the  will  maj  operate  ;  and  the  judge  is  to  hear  the 
eate  od  (he  probate  of  the  will  on  giring  the  preacribed  tiotice  of  the  lime  and  place. 
If  allowed,  it  is  to  be  filed  and  recorded,  and  to  have  iho  same  force  and  effect  a*  if 
prored  in  the  nioal  way ;  and  letlen  teatammtary  or  of  administretioD,  with  the  will 
annexed,  are  to  be  graDted.  HaM.Reriwd  Siainiesof  IB36,part  S,  tiL4,ch.  3.  Act 
of  Maine,  1821.  See  aUo  State  v.  Judge  of  Probates,  II  Louis.  Rep.  486,  a<  to  • 
simitar  rale  and  practice  in  Louisiana. 
(a)  Danes  e.  Head,  3  Pick.  Kep.  138. 


1  Cusily  V.  Merer, «  Hd.  1 
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cillBry  to  the  elecntoi  in  India;  and  the  assetB  onght  to  be 
remitted,  onlesa  he  was  compelled  by  law  to  appropriate  them 
here  to  pay  debta.  It  waa  not  decided  whether  he  was  com- 
pelled to  pay  bete ;  bat  if  it  were  the  case,  it  would  only  be  the 
American  creditors;  and  the  British  creditor  was  not  entitled  to 
come  here  and  distotb  the  legal  course  of  settlement  of  the 
estate  in  his  own  couatry.  If  there  were  no  legal  daim- 
anta  with  us  in  'the  character  of  creditors,  legatees  or  *434 
next  of  kin,  the  administrator  woold  be  bound  to  remit 
the  assets  to  the  foreign  executor,  to  be  by  him  administered 
according  to  the  law  of  the  testator's  domicil ; '  and  if  any  part 
of  the  assets  were  to  be  retained,  it  would  form  an  exception  to 
the  general  rule,  growing  out  of  the  duty  of  every  government 
to  protect  H»  own  citizens  in  the  recovery  of  their  debts.  The 
intimation  has  been  strong,  that  such  an  auxiliary  adminis- 
la^tor,  in  the  case  of  a  solvent  estate,  was  bound  to  apply  the 
assets  found  here  to  pay  debts  due  hete ;  and  that  it  would  be  a 
useless  and  unreasonable  courtesy  to  send  the  assets  abroad, 
and  the  resident  claimant  after  them.  But  if  the  estate  was 
insolvent,  the  question  became  more  diiBcult  The  assets 
ought  not  to  be  sequestered  for  the  exclusive  benefit  of  our  own 
citizens.  In  all  civilized  countries,  foreigners,  in  each  a  case, 
are  entitied  to  prove  their  debts,  and  share  in  the  distribution. 
The  court  concluded  that  the  proper  course  in  each  a  case 
would  be  to  retain  the  funds,  cause  them  to  be  distributed  pro 
rata,  according  to  our  own  laws,  among  our  own  citizens,  kav- 
ing  regard  to  all  the  assets,  and  the  whole  aggregate  amount  of 
debt  here  and  abroad,  and  then  to  remit  the  surplus  abroad  to 
the  principal  administrator.  Such  a  course  was  admitted  to  be 
attended  with  delay  and  difficulty  in  the  adjustment;  but  it 
was  thought  to  be  less  objectionable  than  either  to  send  our 
citizens  abroad  upon  a  forlorn  hope,  to  seek  for  fragments  of  an 


I  When  B  psnon  died  !»Tlng  penooal  property  in  lOTenil  Mirtralgiitlei,  It  wa>  held  that 
■U  th«  fbrelgn  >dinmlBtn[iOTu  were  labaldiHy  to  that  of  the  decedent'*  dDmlcil,  &ad  that 
an;  pnipertj  in  the  forelga  jurisdiction  at  the  time  or  death  oT  the  deoedent,  cominft  into 
the  juriadiction  of  hi>  domicil,  immediately  vested  in  the  administrator  there.  Collins  >_ 
Bankhead,  1  Strobh.  B.  U.  Aa  to  (he  aubBidisiy  charaotar  of  ancb  administrations,  see 
also  Suorei  c.  Mayor,  &o.  ttf  Nsv  York,  3  Sand.  Ch.  E.  178.  State  t.  Campbell,  10  Ho. 
B.7M. 
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insolvent's  estate,  or  to  pay  them  the  whole  of  their  debts,  with- 
out regard  to  the  claims  of  foreign  creditors,  (a) 


(a)  la  the  caia  Ex  partt  Rjui,  (Newfoandland  Rep.  113,}  it  mu  h«>d  (Iwt  in  the 
cue  of  the  imolTene;  of  two  branches  of  the  uune  firm,  one  in  BngUnd  and  the  other 
in  Newfoundland,  (he  property  in  each  country  was  exclneirely  divisible  among  ibe 
creditora  who  trueied  the  branch  where  property  was  giiosied.  The  Snpreme  Conn  of 
Looiaiana,  in  GraTlLlan  v.  Richard,  13  Louia.  Rep.  293,  followed  (h»  Uasuchoeetti 
doctrine,  and  declared  that  it  woe  competent  foi  the  courts  of  pro)iBies  in  Lonisiaoa 
to  order  the  remiBsion  of  funds  belonging  to  a  foreigner  domiciled  in  France,  bat  dy- 
ing at  New  Orleans,  to  the  represontativea  in  France  anthwiEed  to  receiTS  them, 
and  that  policy  and  Jnstico  required  anch  a  tranamigdon,  inasmnch  aa  the  crediton 
were  in  France  and  none  in  Louisiana.  In  Daris  d.  Eaiey,  S  Pick.  Rep.  47!>,  it  waa 
held,  that  where  the  original  administration  was  in  another  state,  and  that  in  HaiM- 
chOBetts  only  ancillary,  and  the  estate  waa  inaolrent,  the  creditor  in  UassachnsBtts 
wM  only  entitled  to  a  pro  rata  dividend,  thoagh  the  assets  in  Massadinaetta  were  suf- 
ficient to  meet  hia  demand.  In  the  case  of  these  difFereai  administrations,  each  is 
deemed  m  far  independent  of  the  others,  that  property  received  nnder  one  cannot  be 
sued  for  nnder  another,  though  it  may  at  any  lime  be  within  the  jurisdiction  of  the 
latter.  Currie  r.  Bircham,  1  Dowl.  &  Ryl.  Rep.  3i.  Holcomh  v.  Pbelps,  mpra,  p.  43l< 
n.c.  Story's  Confl.  of  Laws,  ^  51B.  Nor  can  a  Judgment  against  one  fortiieh  aright 
of  action  aguost  the  other;  for  in  contemplation  of  law,  there  is  no  privity  between 
them.i  Brodie  v.  Bicklej,  2  Rawlc's  Rep.  431.  Story  on  the  Conflict  of  Laws, 
^  523.  In  Molhland  v.  Wireman,  3  Penn.  Rep.  135,  the  subject  waa  well  discussed. 
It  was  held  that  the  liiUiility  of  the  administrator  to  account,  and  his  title  to  thcasseti, 
was  comraenanrate  only  with  the  jurisdiction  of  the  authority  that  appointed  him, 
and  the  trust  waa  in  excloaion  of  foreign  interfereace,  and  was  legulalM  by  the  law 
of  the  foci  ra  ata.  This  principle  waa  indispensable  to  the  protection  of  the  reaj. 
dent  or  domeatic  credilois,  who  were  not  to  be  sent  abroad  to  assert  their  claims  in 
foreign  courts,  so  long  as  there  were  assets  within  the  control  of  the  domestic  adminis- 
tration. The  foreign  couttsmight  impair  l^e  priorities  allowed  by  the  domestic  law,  or 
bar  chiims  by  shorter  statutes  of  hmitation.  The  intestate's  effects  were  to  be  Col- 
lected and  administered  under  the  authority  of  the  local  jarisdicdon  in  which  they 
were  at  his  death,  and  with  the  permission  to  foreign  creditors  to  participate  in  pn>- 
poition  to  their  debts,  reapecC  being  had  to  the  aggregate  of  the  estate  and  debta, 
whether  foreign  or  domestic  If  there  be  no  domestic  claimants,  or  they  be  sotisQedi 
then  the  local  aoxQiary  administrator  it  to  remit  the  assets,  when  collected,  to  the 
primary  Bdminialralor  at  the  place  of  the  intestate's  domicil,  and  to  i^om  they  tight- 
full;  belonged,  for  administration.  This  is  not  the  case  as  to  executors,  whose  title, 
flowing  from  the  will,  extends  to  the  assets  wherever  fotmd.  The  opinions  of  the  Ch. 
J.  in  thia  case,  and  in  the  case  of  Miller's  Estate,  3  Rawle,  3IS,  are  drawn  with  much 
precision  and  force  \  and  the  general  American  rule  from  these  Pennsylvania  cases, 
and  from  decisions  in  Maaaachusetts  and  South  Caroliaa,  seems  to  be,  (aiwi  Ur.  Jus- 
tice Stoiy,  in  his  Commentaries  on  the  Conflict  of  I&ws,  f  SI3,  comes  to  the  same 


t  in  iavor  of  the  principal  adinmistTator  Ii  a  bar  to  an  action  fcr  the 
same  cause  against  an  ancillary  adminleCrator  in  another  state.  Qoodall  e.  Uarshall,  11 
N.  H.  lai.    See  Hill  v.  Tncko-,  13  How.  U.  S.  45fi. 
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A  difficolt  qneatioD  on  the  subject  of  the  distribution  of  the 
property  of  intestates  arose  in  the  K.  B.  in  England,  in  1767, 


coDclnsion,  and  tee  also  ntpra,  p.  430,)  that  the  new  RdmioistTMloa  \»  made  tnbeer- 
vient  to  the  righto  of  erediton,  leg»lee«,  tuid  dlstribotoe*,  retidaU  tniAin  tie  country; 
and  that  the  residnmn  was  tranBmleiible  to  the  foreign  cobntry  onti/  when  the  final  &o- 
connt  bad  been  settled  in  the  proper  domestic  tribunal,  apon  the  eqaitahle  principles 
adopted  in  iti  Iswt,  Some  of  the  anthoritiei  aho«e  nfemd  to,  apeak  of  the  domeitle 
legatees  and  diatribnteei  ai  being  entitled,  after  credllore,  to  haTe  thdr  claims 
aatiefied  ont  of  the  asseta  arising  within  the  authority  of  the  andllarj  administra- 
tor ;  bnl  other  cases,  as  Bichards  v,  Dntch,  8  Mass.  Rep.  B06,  Dawes  e>.  Bojlstou,  9 
ibid.  337,  and  SteTens  n.  Gajlord,  II  ibid.  3 S6,  held  that  thejrare  to  resort  to  the 
primary  admlmstiation  abroad,  where  the  residnary  assets  are  to  betmnsmkted.  The 
case  of  the  Hatn  of  Porter  v.  Hejdock,  6  Vermont  Rep.  374,  followed  the  principles 
declared  in  the  cases  of  Dawes  v.  Head,  and  Harre;  c.  Richards,  and  decided  that  it 
appertained  to  the  conrts  in  Vermont,  when  the  ancillary  administration  was  granted 
there,  to  settle  and  adjust  the  accounts  of  the  administrator  toaehing  assets  raxtvtd  in 
Vermont;  and  that  it  was  ditattionary  in  them  to  order  distribntion  in  Vermont,  or 
i^miE  the  effects  to  the  place  of  the  principal  administration  for  that  purpose.'  It 
rested  on  courtesy  and  expediency  alone,  and  it  is  the  osnal  coarse  to  remit  them ; 
bat  tt  will  not  be  adopted  irhea  the  rigbto  of  those  entitled  lo  the  estate  wonld  be  en- 
dangered by  it.  So  in  Statler  d.  Carroll,  S  Sandford's  Ch.  Rep.  5TS,  a  foreign  resi- 
dent owned  lands  in  New  York,  and  conveyed  them  to  a  trustee  there  to  sell  and 
distribute  tbe  proceeds,  and  remit  the  balance  for  diatribation  at  the  domicil.  It  was 
held  that  the  court  wonld  direct  the  fnnd  lo  be  remitted,  or  retain  and  diacribnte  it  io 
New  York,  according  to  tbe  circumstances  of  the  case,  in  reference  to  the  convenience 
of  creditors  and  of  tbe  accounting  parties.  In  tiie  case  of  Fay  v.  Haven,  3  Metcalf, 
109,  being  the  latest  case  in  Haseachusetts,  it  was  held  that  the  assets  received  by  a 
foreign  executor  or  administrator  in  the  foreign  state  wbei«  the  testator  resided,  were 
to  be  administered  in  such  state ;  and  that,  under  the  ancillary  administration  in  Mas- 
SBchusetto,  he  was  not  held  to  pay  debts  due  to  creditors  in  that  atate  out  of  asacts 
received  abroad,  though  be  had  paid  all  the  creditor?  elaewhore,  and  had  the  requisite 
balance  in  band  received  from  the  assets  in  the  state  where  tbe  principal  administra- 
tion was  granted.  The  creditors  most  resort  to  tbe  tribunals  of  the  foreign  state. 
See  the  just  criticisms  of  Mr.  Justice  Story  on  some  of  the  American  cases  on  this 
point,  in  his  treatise  on  tbe  Conflict  of  Laws,  f  614  b.  In  tbe  case  of  the  Earl  of 
Winchelsea  v.  Claretty.  !  Keen,  293,  A.  was  domiciled  in  England  and  died  intestate, 
leaving  real  estate  in  Scotland,  and  the  bond-debts  were  paid  by  the  heir  out  of  the 
real  estate,  and  it  was  hold  that  the  heir  was  entitled  to  relief  out  of  the  personal 
estate  in  England,  as  being  by  tbe  law  of  tbe  domicil  tbe  primary  fund  for  the  payment 
of  debts.  This  vexed  snbject  of  the  distribution  of  assets  being  in  different  states, 
was  discussed  in  Goodall  c.  Marshall,  in  11  N.  H.  Rep,  88,  by  Mr.  Cb.  J.  Parter, 
with  bis  usnal  ability,  and  the  result  of  tbe  decision  of  the  court  was,  that  the  laws  of 
tbe  place  under  which  an  ancillary  or  aaiiliary  administration  was  taken,  governs  the 
distribntion  of  tbe  ssaeis  in  the  payment  of  debia  thtre,  bat  that  the  distribution  of  tbe 
estate  among  tbe  heirt  and  legatees  is  to  be  made  according-to  the  law  of  the  domicil 
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in  the  case  of  IVie  ^ng  v.  Hay.  (a)     A  father  and  his 
'  435    *  only  daughter  perished  at  sea,  in  the  same  vessel  and 


of  the  testator  or  intestate  U  his  dBBth.!-  And  if  a  person  domidled  in  anotber  gOT- 
emment  dies,  ienTing  personal  properi;  in  New  Eampshiro,  and  an  andllarj  edmin- 
istnLtion  is  taken  oat  there.aind  the  estate  be  insolTent,  all  the  creditors  tyt  the  dcceawd 
are  entitled  to  prove  ibeir  ciaime,  and  have  the  rail  as  veil  as  penonal  estate  dulj 
applied  in  satisfaclioii  thereof,  and  they  are  entitled  to  parme  their  daims  in  every  got- 
emment  where  administration  is  taken,  and  to  arail  themselTM  of  alt  the  est&le  of  the 
debtor  nntil  folly  paid." 

The  question  of  the  payment  of  debts  and  distribation  of  the  assets  of  testators  and 
intestates,  beiag  in  difibtent  jurisdictions,  by  trnsteee  acting  under  the  aathority  of 
different  probate  powers,  primary  and  andllary,  has  been  freqaently  examined  and 
diseased  in  our  American  courts  with  groat  learning  and  ability,  and  while  tbe  gen- 
eral principles  are  acknowledged  in  all  of  them,  tbe  difl^rence  seems  to  consist  in  the 
local  application  of  some  of  them  on  minor  points.  The  spirit  of  justice  pervadn 
them  bU,  though  it  may  be  obtained  dii»rio  iniuiiiv,  and  with  more  or  less  inconva- 
niencG.  The  most  importanl  cases  may  be  perused  with  much  proQl  Bud  pleasure. 
Such  are  the  cases  referred  to,  lupra,  pp.  [431-434,]  and  more  especially  Ihoie  of  Har- 
vey V.  Richards,  Dawes  ti.  Head,  Goodall  n.  Marshail,  Heirs  of  Porter  v.  Heydock, 
Holcomb  V.  Fhelps,  Motbland  v,  Wiseman,  Carmichael  v,  Ray,  and  Gravilloa  v.  Rich- 
ards. Mt.  More,  the  teamed  editor  of  Lord  Stair's  Institutions,  vol  i.  note  a,  8, 
slates  that  great  confusion  would  provait  unless  the  law  of  tbe  domicil  be  held  to  be 
the  rule  of  the  distribution,  both  in  succession  aod  in  bankruplcj.  The  Supreme 
Court  of  the  United  States,  in  Aspden  v.  NixoQ,  *  How.  U.  S.  467,  has  very  much 
narrowed  the  doctrine  and  application  of  comity  in  the  case  of  concurrent  administia- 
ton  in  different  govemmeDls,  over  the  assets  of  the  same  testator  or  intestate.  A. 
was  domidled  in  England  and  died  there,  leaving  assets  both  io  England  and  America, 
and  letters  testamentary  were  tt^en  out  in  both  countries;  and  tbe  claim  under  each 
power  was  restricted  t«  the  limits  of  the  country  to  which  ihe  letters  extended,  and  it 
was  considered  that  the  Pennsylvania  exccator  could  not  rightfully  transmit  his  assets 
to  be  distributed  by  the  foreign  jurisdiction,  for  the  suits  were  to  be  regarded  as  suits 
between  different  parties,  and  .that  the  property  !□  controversy  was  different,  and  the 
local  laws  different,  and  Ibat  the  exerdse  of  comity  among  different  states  was  littla 
more  than  a  barren  theory.  This  dedsion,  however,  it  is  to  be  observed,  met  the  dis- 
sent of  the  Ch.  Justice  and  of  Mr.  McLean,  and  it  cannot  be  received  without  mudi 
misgiving. 

The  Massachueelle  Revised  Sutntes  of  ISSS,  part  S,  tit.  4,  ch.  TO,  sec,  2I~ae,  have 
Qnally  selUed  this  i^nestion  in  that  state.  They  direct  that  if  administration  be  (akeD 
out  on  the  estate  of  a  person  who  wa?  of  another  stale,  or  a  foreigner,  the  estate,  after 
payment  of  debts,  should  be  disposed  of  according  to  his  will,  if  validly  made  accord- 
ing to  the  law  of  Massachusetts.  If  no  will,  tbe  real  estate  descends  according  to  the 
lav  of  that  state,  and  his  personal  estate  is  to  be  distributed  according  to  tbe  law  of 

(a)  1  Blacks.  Rep.  640. 
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in  one  cataBtrophe,  and  a  queation  suggested  by  the  case 
was,  who  took  under  the  statute  of  distributions.  If  the  father 
died  first,  the  personal  estate  would  have  vested  in  the  daughter, 
and,  by  her  death,  in  her  next  of  kin,  who,  on  -the*  part  of  the. 
mother,  was  a  different  person  &om  the  next  of  kin  on  the  part 
of  the  father.  The  right  to  succeed  depended  upon  the  fact 
which  person  died  first,  and  that  fact  could  not  possibly  be 
known,  as  the  vessel  perished  at  the  same  time.  It  was  said  to 
be  the  rule  of  the  civil  law,  to  found  its  jwesumptions  on  the 
relative  strength,  arising  &om  the  difference  of  age  and  sex  of 
two  persons;  but  these  presumptions  were  shifting  and  un- 
stable. The  court  did  not  decide  the  question.  The  arguments 
on  each  side  were  equally  ingenious  and  inconclusive.  Lord 
Mansfield  recommended  a  compromise,  as  he  said  there  was  no 
legal  principle  on  which  he  could  decide  it.  The  same  question 
arose  again  in  the  prerogative  court,  in  1793,  in  Wriffht  v. 
Sarmuda.  (a)  The  husband,  wife,  and  chUdren  all  perished  to- 
gether in  a  vessel  which  foundered  at  sea ;  and  Sir  William 
Wynne,  after  a  long  and  learned  discussion,  held.it  to  be  the 


his  domicil,  after  the  pajment  of  alt  debti  for  which  he  wa«  liable  <n  that  nate.  The 
reaidue  may  be  thn»  diatribnted  by  the  probaw  court  in  which  iho  ealale  is  settled,  or 
it  maj  be  Cransmitted  to  the  execatoT  or  admin iatni tor,  if  any,  in  the  place  of  the  de- 
ceased's domicil,  to  be  there  disposed  of  as  the  conrt,  nndei  Che  circumatances  of  the 
case,  shall  tbiak  best.  If  ihe  deceased  died  insolvent,  his  estate  in  Massachusetts  U 
to  be  disposed  of.  as  far  as  practicable,  eqaallj  among  his  creditois  there  and  else, 
where.  His  ealale  is  not  to  be  transmitted  to  the  foreign  execntor  or  Bdmioislrator 
DUtil  the  domestic  crediton  hare  received  their  jnsC  proportion  of  all  the  estate,  whereier 
fbnnd,  applicable  to  the  payment  of  commoo  credilon ;  and  the  domestic  creditors  are 
to  receive  their  just  proportion  before  any  other  creditor  shall  be  paid  oat  of  the  assets. 
After  the  domestic  creditors  hare  so  received  Iheir  just  proportion,  other  creditom, 
who  prove  their  debts,  rtiay  then  receive  their  proportion ;  bat  no  one  is  to  receive 
more  than  wonld  be  dae  to  him  if  the  whole  was  to  be  divided  ratably  amoog  all  the 
creditors.'    The  balance,  if  any,  lo  he  transmitted  as  aforesaid. 

Id  KentQckj,  the  law  of  the  domicil  of  the  intestate  is  not  regarded  as  to  the  sac- 
cession  to  movable  property,  lajiir  as  his  creditors  in  that  state  are  coaceraed.  The 
admin  is  tration  for  the  benefit  of  creditors  is  regnlated  by  the  lex  loci  rei  tibx.  Warren 
IF.  Hall,  6  Dana,  45S. 

{a)  3  Fhillimore,  366,  n.  Afterwards,  in  Colvin  v.  Frocaralor- General,  1  Hagg. 
Eccl.  Rep,  92,  Sir  John  Nicholl  held  the  preanmption  of  law  in  sncb  a  case  to  be,  that 
the  husband  sarvived. 


■  Peiicins  v.  Stone,  IS  ConD.  R.  3T0.    Lawimoe  «.  ESmeodorf,  t  Baib.  S.  a  Rep.  7a. 
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moat  rational  presamption  that  all  died  together,  and  that  none 
could  transmit  rights  to  another.  So,  again,  in  Taylor  T. 
IXplock,  in  1815,  (a)  in  a  like  case,  Sir  John  Nicholl  assumed 
that  the  parties  (who  were  husband  and  wife)  perished  at  the 
eame  moment ;  and  he  could  not  decide  on  any  survivorship  in 
the  case,  and  consequently  granted  administration  to  the  repie* 
sentatives  of  the  husband.  (6)  The  English  law  has  hitiierto 
wBived  the  question,  and,  perhaps,  prudently  abandoned  as  de- 
lusive all  those  ingenious  and  refined  distinctionB  whicb  have 
been  raised  on  thia  vexed  subject  by  the  civilians.     The  latter 

draw  their  conclasions  &om  a  tremulous  presumption 
'436    resting  on  the  dubious  point  which  'of  the  parties,  at  the 

tiiae,  under  the  difference  of  age  or  sex,  or  of  vigor  and 
maturity  of  body,  and  quickness  and  presence  of  mind,  was 
the  most  competent  to  baffle  and  retard  the  approaches  of 
death,  (c) 


(a)  SPhilUniore,S61. 

{bj  So,  also,  ia  the  caeeof  Mniray.in  theEngltih  pren^tiTe  court,  I  Cnrteis.SM, 
the  hiuband,  wife,  and  child  pvriihed  together  bj  shipwreck,  and  adminigtiatioD  wu 
granted  on  the  hnBband's  effecM,  aa  of  a  widower.  And  in  Satterthwaite  d.  Powell, 
ibid.  705,  where  hiuband  and  wife  were  dronned  at  the  eame  time,  the  propcrtj  passed 
to  the  next  of  kin  of  the  partj  in  whom  it  was  rested,  and  neither  pan;  conld  claim 
as  survivor.  The  wife's  effects  passed  to  her  nest  of  kin,  to  whom  administration 
was  graoled.    See,  also,  tlie  case  of  Coje  d.  Leach,  S  Metcalf,  37 1 . 

(c)  This  curious  question  was  much  discussed  ip  the  civil  law,  and  the  preanmption 
as  to  which  was  the  longest  liver,  vibrated  between  parent  and  child,  according  to 
circumstances.  (Dig.  lih.  34,  tit.  5,  ch.  10,  sec.  1  and  i,  and  23, 24,  de  Rebus  Dubiis.) 
It  was  also  very  ingeniously  and  elaborately  handled  in  Causes  C6l6bres,  toni.  iii. 
pp.  412-432,  and  a  number  bt  caies  cited.  The  decisions  had  not  been  steady  or 
consistent.  M.  Talon,  the  eloquent  avocal-gtn^ral,  took  a  distinguished  lead  in  the 
discassionB.  Tho  ancient  French  jurispradence  bad  nothing  fixed  on  the  tnbject,  and 
continued  floating  and  nncerliin,  with  a  very  shifting  presumption  in  favor  of  one  or 
another  person,  according  to  age  and  sex,  and  maooer  of  (he  death,  until  the  law  waa 
reduced  to  certainty  by  the  Code  Napoleon.  (Toullier,  Droit  Civil  Fran^ais,  lom.iv. 
No.  T6.)  By  the  Code  Napoleon,  Nos.  7ao,  7ai,  782,  and  by  the  Civil  Cods  of  Louis- 
laoa.  Nob.  930-933,  which  has  adopted  the  same  provisioij,  when  two  of  tho  next  of 
kin  perish  together,  without  it  being  possible  to  be  known  which  died  first,  the  presump- 
tion of  survisorship  is  determined  hy  circam stances.  If  the  parties  were  both  under 
flfteeo  years  of  age,  the  eldest  shall  he  presamed  to  have  survived.  If  above  sii^, 
the  youngest  shall  be  presumed  to  have  survived.  If  they  were  between  the  age  of 
Qfteen  and  sixty,  and  of  different  sexes,  the  male  shall  ha  presumed  to  have  been  the 
survivor,  provided  the  ages  were  within  a  year  of  each  other.  If  of  the  same  sex, 
then  the  yonngest  of  the  two  is  presumed  to  bave  survived. 

The  CMes  on  ^i*  difficult  sulgect  in  the  jurisprudence  of  the  civil  law  of  the  conii- 
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nenul  natioDs  of  Europe  and  of  England,  are  coUecled  and  stated  in  Bn^'a  Com. 
on  Colonial  a^d  FoKign  Laws,  vol.  iv.  pp.  1 1-39.  The  cose  of  Pell  v.  Ball  on  tbe 
same  subject,  occnrred  in  the  conn  of  diancerf  Id  Sonlh  Carolina,  and  was  decided 
in  Januarj,  1840.  (I  Cheve's  Eq.  Bep.  99.)  The  husband  and  wife  both  perished, 
vith  many  olhera,  in  the  dreadful  dmtrnetloa  of  the  Rteaner  Pulaski  b;  explosion  of  a 
boiler  in  the  night  of  June  14th,  1838,  on  ber  passage  From  Charleston  to  Hew  York. 
The  wife  (Mrs.  Ball)  was  seen  bIito  on  lbs  wreck  for  a  short  time  after  the  explosion, 
but  tile  bnsband  was  not  seen  after  the  explosion.  Chancellor  Johoston  decided  upon 
that  &ct  in  (bfor  of  tbe  inrriTorahip  of  the  wife.  There  was  a  ground  of  probabilitj 
fboDded  upon  positive  proof  of  that  fact,  saperior  to  aoj  thing  founded  on  arbitrary 
presumptions,  and  tbe  decision  was  no  donbt  logical  and  correct.' 

1  Upno  this  subject,  see  Dig.  lib.  SI,  tit.  6,  chap.  10,  arts.  33,  28,  de  rebus  dublis;  Toul 
Ker,  Droit  Civil  Fran^nis,  (om.  iv.  No.  76 ;  Csusea  ci^l^bre),  torn.  lii.  p.  412,  it  irq.  The 
T2(Hh  artjcia  of  the  Coda  Civil  is  as  follows:  "Si  plusieun  pononnes  respectiveraBnt  ap- 
peMs  k  la  succession  I'aa  de  I'autre  pjrissent  daiia  un  mSme  ivinement  sans  qn'on  puisse 
reconnnltre  laquelle  est  d^c^d^s  la  premiere,  la  pr^omptioo  de  eorvie  aat  d^termin4e  par 
les  circonstances  dn  fait,  et,  k  leur  d^ant,  par  ia  force  de  I'iffi  et  du  sexe."  Upoo  Ibis  a 
learned  commentator,  H.  Bogron,  remarks  as  fallows :  — 

Ptritiail  dant  vn  mine  itiaaaaii. — D  devient  alors  indispeosable  de  fixer  laquelle  de 
ces  penonnes  a  snrv^cuaax  aDtres.et  par  consequent  leur  aiucc^di.  Sion  ne  pent  pasle 
fairs  pas  des  preuves  cerlaines,  on  sera  forcd  des'arr^ter  hdes  preaomptions  plusou  molns 
fortes,  car  il  faut  bleu  Q^oessairement  que  ces  Buccessions  soiaot  doaniea  It  I'nne  de  ces 
penomies. 

Par  Um  circoniUmet*  du  /aiL—Pit  axemple,  dans  I'lncendie  d'une  maison  qui  n  com- 
mence par  la  premier  £tage,  ceux  qni  I'tiabitaient  out  p4ri  probablemeat  avant  ceux  qal 
habitsiant  les  stages  sup^rienrsi  dans  on  DanrTage  ceux  qui  savaleot  nager  oat  Burv&n 
piobablement  k  ceux  qui  ne  le  savalent  pas. 

A  Iiur  defauL — Cs  n'est  qna  dans  les  cas  oji  las  ciroonetances  manqaant  enti^rement, 
que  I'on  a  recours  auz  pr^somptious  fond^  sor  I'&ge  et  sur  la  force,  parcequ'  elles  ont 
toqoars  qnelque  cboie  de  tris  Incertain, 
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LECTURE  XXXVin. 

OF  TITLE  TO  PfiBSON AL  FSOPERTF  BY  OIPT. 

Title  to  personal  property  aiieing  iirom  transfer  by  act  of  the 
party,  may  be  eicquired  by  gift  and  by  contract. 

Th^e  has  been  mncb  discussion  among  the  writers  on  the 
civil  law,  whethei  a  gift  was  not  properly  a  contract,  inasmuch 
as  it  is  not  perfect  without  delivery  and  acceptance,  which  imply 
a  convention  between  the  parties.  In  the  opinion  of  TouUier,  (o) 
every  gift  is  a  contract,  for  it  is  foanded  on  agreement ;  while, 
on  the  other  band,  Fnffendorf  bad  exclnded  it  &om  the  class  of 
contracts,  out  of  deference  to  the  Roman  lawyers,  who  restrained 
the  definition  of  a  contract  to  engagements  resulting  fi-om  nego- 
tiation. Barbeyrac,  in  his  notes  to  Puffendorfi  (6)  insists  that, 
upon  principles  of  natural  law,  a  gift  inter  vivos,  and  which 
ordinarily  is  expressed  by  the  simple  term  gift,  is  a  true  con- 
tract; for  the  donor  irrevocably  divests  himself  of  a  right  to  a 
thing,  and  transfers  it  gratuitously  to  another,  who  accepts  it ; 
and  which  acceptance,  he  rationally  contends  to  be  necessary  to 
the  validity  of  the  transfer.  The  English  law  does  not  consida 
a  gift,  strictly  speaking,  in  the  light  of  a  contract,  because  it  is 
voluntary,  and  without  consideration  ;  whereas  a  contract 
*438  is  defined  *  to  be  an  agreement  upon  sufficient  considerap 
tion  to  do  or  not  to  do,  a  particnlar  thing,  (c)  And  yet 
every  gift  which  is  made  perfect  by  delivery,  and  every  grant, 
are  executed  contracts ;  for  they  are  foimded  on  the  mutual 
consent  of  the  parties,  in  reference  to  a  right  or  interest  passing 
between  them. 

There  are  two  kinds  of  gifts;  1,  Gifts  simply  so  called,  or 


(a)  Droit  Ciril  Franfaig,  lom.  t.  Dea  Donations  £iitr«  Vif '(, 
(£)  Droit  Dea  Qent,  tir.  v.  ch.  3,  aec.  10,  a.  5. 
(c)  2BUcks.  Comm.  442. 
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gifts  inter  vivos,  as  they  were  dlstingnished  in  the  civil  law ; 
3.  Gifts  causd  mortis,  or  those  made  in  apprehension  of  death. 
The  mlea  by  which  they  are  governed  are  different  and  quite 
distinct,  and  they  were  taken  from  the  Roman  law. 

1.  Gifts  itiier  vivos  have  no  reference  to  the  future,  and  go 
into  immediate  and  absolute  effect.  Delivery  is  essential,  both 
at  law  and  in  equity,  to  the  validity  of  a  parol  gift  of  a  chattel 
or  chose  in  action ;  and  it  is  the  same  whether  it  be  a  gift  inter 
vivos  or  causd  mortis,  (a)  ^  Without  actual  delivery,  the  title 
does  not  pass.  A  mere  intention,  or  naked  promise  to  give, 
without  some  act  to  pass  the  property,  is  not  a  gift.  There 
exists  the  locus  poraierUice,  so  long  as  the  gift  is  incomplete,  and 
left  imperfect  in  the  mode  of  making  it ;  and  a  court  of  equity 
will  not  interfere  and  give  effect  to  a  gift  left  inchoate  and  im- 
perfect. (6)  The  necessity  of  delivery  has  been  maintained  in 
every  period  of  the  English  law.  Donatio  perJfcUur  possessione 
occi/nVn/is,  was  one  of  its  ancient  maxims,  (c)  The  subject  of 
the  gift  must  be  certain,  and  there  mast  be  the  mutual  consent 
and  concurrent  will  of  both  parties.  It  is,  nevertheless,  hinted 
01  assumed,  in  ancient  and  modem  cases,  (d)  that  a  gift  of  a 


(a)  Irons  t>.  Smnllpicce,  2  Barneir.  &  Aid.  951.  Bann  ii.  Mnrkbam,  T  Taunt.  Rep. 
22T.  Brvaon  v.  Brownrigg,  9  Vessj,  1.  Anlrobua  u.  Smilh,  IS  ibid.  S9.  Hooper  v. 
OoodniD,  1  Swanit.  Bep.  485.  Sims  t>.  Suqb,  2  Alab.  Bop.  N.  S.  117.  Noble  u. 
Smith,  2  JobD»on,  52.  Adams  v.  Hajea,  2  Iredell's  N.  C.  Rep.  »66,  But  though  the 
two  cases  fint  mentioned  do  not  advert  to  aaj  distinction  between  gifts  inter  iiiw»  and 
gifts  eautS  mortii,  there  ore  cases  which  do  make  it,  and  consider  a  gift  inter  vivas,  b; 
parol,  accompanied  hy  acceptance,  good  to  pass  the  property,  without  actual  delivery 
of  the  chattel.    Com.  Dig.  tit.  Biecs,  D,  2.     2  Manning  &  Oranger,  S9I,  note  c. 

(fr)  Antrobas  e.  Smitii,  12  Yete;,  39.    Pennington  a.  Gittingi,  2  Gill  &  Johns.  208. 

(c)  Jenk.  Cent.  109,  case  9.  Braclon,  de  acquimndo  reram  dominio,  lib.  2,  1!>,  16. 
The  delivery  must  be,  if  not  acloal,  yet,  nnder  the  circumstances,  conilructiTe  or  sym- 
bolical. Carradine  v.  Collins,  7  Smedes  &  Marshall,  R.  128.  Id  South  Ca^line,  it 
is  declared  by  sutate,  in  1830,  that  no  parol  gift  of  any  diattel  shall  be  valid  against 
subsequent  creditors,  purcbaseis,  or  mortgagees,  except  where  the  donee  is  separate 
and  apart  from  the  donor,  aud  actual  possession  delivered  at  the  time,  and  continued 
tD  Ibe  dodee  and  his  representatives. 

(if)  Flower's  case,  Noy's  Bep.  67.  Irons  n.  Smallpieoo,  2  Bamew.  &  Aid.  SSI. 
Caines  v.  ]Uarley,  2  Verger's  TetiQ.  Bep.  58a. 
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chattel,  by  deed  oi  writing,  might  do  withoat  delivery  ; 
*439     for  an  assignment  in  writing  would  be  tantamount  *to 

delivery.  But  in  Cotteen  v.  JUtsstTtg;  (a)  a  letter  to  exe- 
cutors, expressing  a  consent  that  a  specific  sum  of  money  be 
given  to  a  donee,  was  not  a  sufficient  act  in  writing;  and  it  was 
held  not  to  be  a  gift  of  so  much  money  in  theii  hands,  because 
the  consent  was  not  executed  and  carried  into  effect,  and  a 
further  act  was  wanting  in  that  case  to  pass  the  money. '  The 
vice-chancellDr  held,  tbat  money  paid  into  the  bands  of  B.,  for 
the  benefit  of  a  third  person,  was  countermandable,  so  long  as  it 
remained  in  the  hands  of  B.,  (b)  A  parol  promise  to  pay 
money  as  a  gift  is  not  binding,  and  the  party  may  revoke 
his  promise  ;  (c)  and  a  parol  gift  of  a  note  from  a  father  to  a 
son  was  held  not  to  be  recoverable  from  the  executors  of  the 
father,  (d) 

Delivery,  in  this,  as  in  every  other  case,  must  be  according  to 
the  nature  of  a  thing.'  It  must  be  an  actual  delivery,  so  far  aa 
the  subject  is  capable  of  delivery.  It  must  be  secttndum  sub- 
jectam  materiam,  and  be  the  true  and  effectual  way  of  obtaining 
the  command  and  dominion  of  the  subject.  If  the  thing  be  not 
capable  of  actual  delivery,  there  must  be  some  act  equivalent  to 
it.  The  donor  must  part  not  only  with  the  possession,  bat  with 
the  dominion  of  the  property,  {e)  If  the  thing  given  be  a  chose 
in  action,  the  law  requires  an  assignment,  or  some  equivalent 
instrument,  and  the  transfer  must  be  actually  executed.  There- 
fore, where  a  donor  expressed  by  letter  his  intention  of  relinquish- 
ing bis  share  of  an  estate,  and  directed  the  preparation  of  a 
release  of  the  personal  estate,  and  he  died  before  it  was  executed, 


(a)  1  Maddock'B  Ch.  Bep.  1T6.  (i)  I  Djer,  49,  a.  S.  P. 

(f)  PcnrsoD  u.  Pearson,  7  Johns.  Sep.  36. 

(J)  Ffnku.  Cox,  le  JoliTig.  Hep.  145.    Pitts  n.  Manguin,  2  Baile/s  S.  C.  Rep.SSS, 
S.P. 
(e)  Hairkina  u.  Blewitt,  2  Eap.  Rep.  S63.    Noble  v.  Smith,  3  Johns.  Bep.  53, 

348.  People  v.  Jobuion,  14  111.  843.  Hnnter  v.  Hunter,  19  Barb.  031.  Brown  v.  Brawn, 
3g  Barb.  565.    Hitch  v.  Davit,  8  Md.  Ch.  3efi. 

'  Gbadoin  g.  Carter,  12  B.  Mod.  BSS. 

*  It  may  be  conitmcUTe.  Pope  ».  Kandolph,  18  Ala.  B.  314.  Cairadine  •.  Colllni,  7 
S.  k  M.  Rep.  138.  Blake;  v.  Blakey,  S  Ala.  R.  891.  Anderson  e.  Baker,  1  Kellf's  R. 
566.    Hillebrant  o.  Brewer,  S  Tex.  46. 
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it  waa  held  that  his  intention,  not  being  perfected,  did  not 
amount  to  a  gift  (a) '  ' 

■  "When  the  gift  ia  perfect,  by  delivery  and  acceptance,  '440 
it  is  then  irrevocable,  unlesB  it  be  prejudicial  to  t^reditors, 
or  the  donor  waa  under  a  legal  incapacity,  or  was  circumvented 
by  fraad.^  A  pure  and  perfect  gift  inter  vivos  was  also  held  by 
the  Roman  law  to  be  in  its  nature  irrevocable ;  and  yet  in  that 
law  it  was  nevertheless  revocable  for  special  reason,  sach  as 
extreme  ingratitude  in  the  donee,  or  the  unexpected  birth  of  a 
child  to  the  donor,  or  when  sufRcient  property  was  not  left  with 
the  donor  to  satisfy  prior  legal  demands.  {J>)  The  English  law 
does  not  indulge  in  these  refinements,  though  it  controls  gifts 
when  made  to  the  prejudice  of  existing  creditors. 

By  the  statutes  of  50  Ed.  III.  ch.  6,  and  3  Hen.  YIL  cb.  4, 
all  fraudulent  gifts  of  goods  and  chattels  in  trust  for  the  donor, 
and  to  de&aud  creditors,  were  declared  void ;  and  by  the  statute 
of  13  Eliz.  ch.  d,  gifts  of  goods  and  chattels,  as  well  as  of 
lands,  by  writing  or  otherwise,  made  with  intent  to  delay,  bin- 
der, and  defraud  creditors,  were  rendered  void,  as  against  the 
person  to  whom  such  fraud  would  be  prejudicial  But  the 
statute  excepted  from  its  operation  estates  or  interests  in  lands 
or  chattels  conveyed  or  assured  bona  fide  and  upon  good  con- 
sideration, without  notice  of  any  fraud  or  collusion.^     The  stat- 


(a)  Hooper  i>.  Gooditin,  1  Swamt.  Sep.  485.  Picot  v.  Sandorion,  1  Derereanz'i 
H.  C-  Bep.  S09,  8.  P.  By  Iha  dril  code  of  Lanuiaiia,  «dil«d  by  Upton  &  Jeaningi, 
art.  1S23,  a  donalion  Oder  itiihm,  of  jmroovablea  and  cAotct  tn  odtm,  mnEt  be  verifled 
before  a.  notary  luid  two  witnesses,  nnless  it  be  numntil  giftt,  aceompSinied  with  acnul 
delivery. 

(A)  Code,  lib,  B,  tit.  66,  De  Kerocaodis  Donationibns,  1, 10.  Ibid.  1,  8.  Code,  lib. 
3,  til.  as,  De  inoffldoM  DonationibuB,  Poff,  I>roitdes  Gens,  par  Barbayrac,  torn.  ii. 
53,  n.  So,  by  Che  civil  code  of  Loaisiatm,  axi.  1484, 14B5,  the  donation  iroald  be 
Told  if  the  donor  divested  himself  of  all  his  propeitj,  and  did  not.reiervo  enoogh  for 
hia  own  BQbsistence  j  and  he  cannot  deprive  his  detceDdants  of  a  certain  portbn. 
Lagiuige  e.  Ban^,  11  Rob.  Lonis.  R.  302. 

>  So  a  direction  by  a  creditor  to  deliver  notM  to  his  debtor,  not  compiled  with,  is  no  i«- 
leass  to  the  debtor,  and  the  notes  remain  as  assets  of  the  estate.  Campbell's  Estate,  T 
Bsrr's  Rep.  100. 

*  Qilchriit  D.  Steveason,  9  Barb.  0.  Maiston  e.  Uanton,  1  Post.  4B1.  Sanbom  r.  Good- 
hoe,  8  lb.  48.    Van  Densen  v.  Rowley,  i  Seld.  858. 

*  In  Mebane  c.  Mebane,  the  docttine  wu  deolared,  that  property  cannot  be  given  to  a 

VOL.  u.  49 
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ate  of  27  Eliz.  ch.  4,  was  made  against  fr^ndnlent  conveyances 
of  lands  to  defeat  subfeqaent  bona  fide  parcbaeere,  and  it 
-  applies  in  favor  of  subsequent  purchasers  for  a  valuable  consid- 
eration, even  in  cases  of  fair  voluntary  conveyances,  provided 
they  were  purchasers  without  notice  of  the  voluntary  convey- 
ance, (a)  These  statutes  have  been  reenacted  in  New  York, 
and  with  increased  checks ;  (b)  and  doubtless  the  principle  in 
them,  though  they  may  not  have  been  formally  or  substantiaDy 
reenacted,  prevails  throughout  the  United  States,  (c)  All  the 
doctrines  of  the  courts  of  law  and  equity,  concerning  voluntary 


(a)  Kdein/TO,  vol.  iT.p.  48S. 

(6[  N.  Y.  ReriMd  StaWtos,  toI.  ii.  p.  135,  sec.  I.  Ilud.  rof.  u.  p.  137,  «ec.  I,  3, 
The  proTieion  applies  eqnallj  to  every  apeciea  of  transfer,  and  to  thinga  in  actioD,  )U)d 
(o  every  charge  upon  lands,  goods,  or  things  in  action  ;  and  not  only^  in  favor  of  cml- 
itora  and  porchasere,  bnt  in  favor  of  the  hdra,  sncceisorB,  personal  representa- 
tive* and  aasigneea  who  represent  them.  It  is  even  made  a  misdemeanor  to  be  a 
partj,  or  privy  to  any  conveyance  or  assignment  of  any  iuMreat  in  goods  or  things 
in  action,  us  well  as  in  lands,  with  intent  to  defraud  prior  or  SDbseqncnt  purchasers, 
or  to  delay,  hinder,  or  defrand  crediion  or  other  penons.  Ibid.  vol.  ii.  p.  630,  sec  3. 
In  Lonisiana,  it  is  held  that  the  right  of  a  creditor  (o  attack  a  sale  as  &andalent,  made 
-  by  his  debtor  to  a  third  person,  depends  on  his  sboning  he  was  a  creditor  bi/ore  lAe 
dale  of  Ike  act.  Lopei  v.  Bergel,  IS  Jjoois.  Bep.  197.  This  rule,  I  sbould  thinlc,  was 
rather  too  strict  for  all  cases. 

The  Btataie  In  Connecticut  against  fravdiii^il  conv^onca  is  disdngaidied  for  in 
simplicity,  precision,  and  brevity.  It  declares  that  all  fraodalenc  conveyances  of 
lands  or  chattels,  and  all  bonds,  suits,  judgments,  execntiDns,  and  contmcia  made 
with  intent  to  avoid  any  debt  or  duty,  are  utterly  void,  as  agiunst  the  persons  whose 
debt  or  duty  is  endeavored  to  bo  avoided.  Revised  Statutes  of  Connecticnt,  1821, 
p.  347.  The  Ohio  statute  of  1810,  and  the  statnle  of  lUiuois  of  tS3T,  and  of  North 
Carolina,  by  the  Revised  Stamies  of  1887,  p.  287,  make  all  such  conveyances  equally 
void  as  against  creditors  and  purchasers.  The  statutes  of  Kentucky  of  13th  Decem- 
ber, ISSO,  and  of  Fcbroary  1st,  1839,  render  all  mortgages  and  deeds  of  trust,  real  or 
personal  property,  ooless  recorded,  void  against  creditors  and  purchasers. 

(e)  See  iajra,  vol.  iv.  p.  462.  In  Cadogan  tj.  Kenoett,  Covrp.  484,  Lord  Mansfield 
observed,  that  the  principles  and  roles  of  the  common  law  were  as  strong  against 
fraud  iu<every  shape,  at  the  statutes  of  13  and  27  Elii. ;  and  those  statutes  arc  con- 
sidered as  only  declaratory  of  the  principles  of  the  common  law.  MaTshall,  Ch.  J., 
in  Hamilton  v.  Russel,  1  Cranch,  316,  to  the  same  point.  Lord  Coke  considered  the 
statute  of  13  £lii.  as  dedaratan/  of  the  common  law.  Co.  Litt.  76  a,  S90  b.  It  pro- 
feas«s  to  be  so.'  In  North  Carolina,  by  act  of  1  BOG,  all  gifts  of  slaves  are  void,  unless 
in  writing,  signed  by  the  donor,  and  attested  by  one  subscribing  witness,  and  proved 
or  acknowledged,  and  registered  within  one  year. 


nan,  or  to  another  for  him,  in  such  manner  as  to  permit  him  to  take  Uie  benefit  of  it,  and 
It  the  same  time  i«sist  the  ol^ma  of  bis  creditors  upon  It.    4  Ired.  £q.  B.  131. 
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settlements  of  real  estates,  and  the  presamptions  of 
fraud  arising  &om  them,  *Eiie  applicable  to  chattels;  and  *441 
a  gift  of  them  is  equally  fraudulent  and  void  against  ex- 
isting creditors,  (a)  Voluntary  settlements,  whether  of  lands  or 
chattels,  even  upon  the  wife  and  children,  are  void  in  these  cases, 
and  the  claims  of  justice  precede  those  of  affection,  (b)  The 
English  cases  were  extensively  reviewed  and  considered,  in  the 
case  of  Reade  v.  Idvinffston ;  (c)  and  the  doctrine  of  that  case 
was,  tbat  a  voluntary  settlement  by  a  person  indebted  at  the 
time,  was  fraudulent  and  void,  as  to  existing  creditors.  The 
conclusion  in  that  case  was,  that  if  the  party  be  indebted  at  the 
lime  of  the  voluntary  settlement,  it  is  presumed  to  be  fraudu- 
lent in  respect  to  such  antecedent  debts,  and  tbat  the  presump- 
tion did  not  depend  upon  the  amount  of  the  debts,  nor  the 
extent  of  the  property  in  settlement,  nor  the  circumstances  of 
the  party.  There  is  no  such  line  of  distinction  set  up  or  traced 
in  ^ny  of  the  cases.  The  attempt  would  be  embarrassing,  if 
not  dangerous  to  the  rights  of  creditors,  and  prove  an  inlet  to 
fraud.  The  principle  had  not  only  been  previously  established 
in  the  state  of  New  Jersey,  (d)  but  it  has  since  been  recognized 
by  the  Supreme  Conrt  of  New  York,  (e)  and  by  the  Supreme 

(a)  Bajnrd  v.  'Baffraan,  4  Jolms.  Ch.  Rep.  450.  An  innnoral  and  coimpt  Riotive 
is  not  essential  to  render  the  act  fhrndnlent  m  to  crediton.  It  Is  conatnictivelj  bo,  if 
it  neoesBarily  leads  to  the  injury  of  the  creditor.  Mont^mery  v.  TQley,  1  B.  Mon- 
roe, 197.  Hnth  V.  Bank  of  U.  S.  in  Ch.  LcniBTiUe,  Kentnckj,  August,  1843.  4  B. 
Monroe,  4£3. 

(5)  Tfiis  sentimenl  is  etrooglj  Inculcated  and  sententionsty  expreued  bj  Cicero. 
(De  Off.  1,  14. 1  Tidendmn  at  igitw,  at  ta  IBiercUitaie  vltanvr,  quie  prait  amidi,  naxat 
nemini.  Nihil  eat  enim  libtraU,  quod  turn  idem  jtutum.  Bnt  aeUlemmta  ofpavmal  exalts 
are  held  in  England  not  bo  within  27  Eliz.  ch.  4  ;  and  a  TOlnnCuy  sectiement  of  them 
b;  persons  not  indebted  at  l!ie  lime,  is  good  against  a  eabseqnenl  purchaser  for  a  rain- 
able  CO nside ration.  1  Sim.  &  Stu.  315.  And  in  Bohn  t>.  Headlo;,  7  Harr.  ft  Jobot. 
£57,  it  was  held  that  a  gift  of  chatleli  bj  a  father,  not  indebted  at  the  time,  to  his 
child,  bj  deed,  mth  a  provition  thai  the  donor  ma  to  retain  poaesmon  and  foe  for  liji, 
was  TBUd  nnder  13  Eliz.,  and  also  at  common  law,  and  good  against  a  snbseqnent 
porcbsser.  A  gifl  of  a  particolar  chattel,  tbongb  the  g^rer  be  at  the  time  indebted . 
more  than  ho  is  worth,  has  been  held  to  be  only  preiiunptiTe  STidence  of  fraod,  and 
not  necessarily  void.     Toulmin  v.  Bnchanan,  1  Stewart'B  Ala.  Rep.  67. 

(c)  3  Johns.  Ch.  Rep.  481. 

{d)  Den  V.  De  Hart,  1  Halsted'e  B«p.  450. 

{e)  Jackson  e.  Seward,  5  Cowen's  Rep.  67.  The  doctrine  of  the  case  of  Jackson 
V.  Seward,  as  settEed  in  the  Conrt  of  Errors,  in  8  Cowea's  Rep.  406,  is  not  pressed  to 
the  sereie  extent  of  holding  a  voluntary  conveyance  absolntelj  void,  though  there  be 
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Court  of  the  United  States ;  and  it  prevails  equally  in  several 

of  the  other   BtateB.(a) '      A  volontary   coaveyance,   if 

*442    'made  with  fraudulent  views,  would  seem  to  be  void 


ft  small  ind«bt«di>ee«  aC  the  time.  It  ia  01117  *"  Qa*ler  cei 
qneatioD  'a  oae  of  taui,  in  fact,  for  a  jiuy.  Soe,  nUo,  to  the  same  point,  Jadcson  9. 
Peek,  4  Wendell'a  Hep.  SOO.  Eopkiil:  *.  Bandolpb,  S  Brockenbrongh,  133.  Vu 
W^ck  V.  Seward,' 6  Paige,  62.  The  role  in  Vermont  and  FennsiflTania,  U  to  tha 
tame  effect ;  and  indebtedness,  at  the  time  of  the  volnntarj  gettlemeal,  is  011)7  pre- 
sumptive evidence  of  fraad,  and  the  ooncliuion  will  depend  upoa  the  amoant  of  ttia 
debt,  and  the  estate  of  the  settler  and  other  drcnmsutncea.  Bracketc  v.  Wtile, 
4  'Vermont  Sep.  389.  Chambers  v.  Spencer,  9  Watts,  404.  Poiton  v.  Posten, 
4  Wharton,  f7.  In  Van  Wyck  v.  Seward,  ChwiceUor  Walworth  held,  that  if  a 
parent  makes  an  adranuemeat  to  his  child,  and  honestly  and  ^Irty  retains  in  hii 
himdg  Boffidont  proponj  to  pay  all  his  existing  debts,  tbe  cbild  will  not  be  bound  to 
refund,  even  though  the  parent  does  not  pay  his  debts  existing  at  the  time  of  the  ad- 
TaocemenL*  A  voluatarf  conveyanco  is  not  per  m  fraadnleot,  even  u  egainat  credit- 
ors to  whom  the  grantor  wis  indebted  at  the  date  thereof.  Bank  of  U.  S-  v-  Homman, 
6  Paige's  Rep.  526. 

(a)  Sexton  tj.  JVheaton,  8  WUeaton,  229.  Hiade  0.  Longwotth,  11  ibid,  199. 
Thomson  d.  Dougherty,  IS  Serj;.  ft  Bawie,  44S.  Parker  v.  Procter,  9  Mase.  Bep. 
390.  Batinetl  v.  Bedford  Bank,  11  ibid.  431.  Aleierve  b.  Dyer,  4  Qreenleafs  Bep. 
M.  Hudoal  V.  Teasdall,  1  KE'Cotd'a  Bep.  227.  O'Daniel  v.  Crawford,  4  Der.  N.  C. 
Bep.  197.  Hanson  d.  Bnckner,  4  Daoa's  K,  Rep.  S54.  Uills  u.  Morris,  1  Hoffman's 
Ch.  Bep.  419.  In  Hndoal  o.  Wiidar,  (4  M'Cord's  Rep.  294,)  it  was  held,  that  a  toI- 
nntsrj  deed  in  bvor  of  a  wife  or  children,  was  valid  against  subsequent  purchasers, 
with  notice ;  but  it  was  void  as  to  existing  creditora,  if  the  donor  was  at  the  satne 
time  lai'ffelji  indebted,"  To  die  same  pnrpose  it  was  decided  in  the  Court  of  Appeals 
in  South  Carolina,  in  1830,  in  Howard  d.  ^illinms,  that  a  rolnntary  gift  to  a  dnild 
was  not  necessarily  void  as  to  existing  creditors,  6uf  it  imiild  depend  upon  ctrctnn- 
itancti;  and  that  a  voluntary  gift  to  a  child,  if  made  bona  fide,  would  be  good  against 
snbeeqaent  creditors,  even  withoai  notice  of  it;  and  that  the  possession  by  the  donor. 
jf  the  donee  l>e  a  child  residing  with  the  parent,  was  not  to  bo  deemed  a  badge  of 
ftaod.  Carolina  Iaw  Jonmal,  No,  2,  p,  231,  1  Bailee's  Rep.  575,  S.  C.  A  verf 
iDConeiderable  amount  of  debt  existing  at  the  time  would  not  afiect  the  gift  as  to 
existing  cmditors.  Ibid.  SBS,  note,  M'EIwee  v.  Sutton,  2  ibid,  128,  Such  a  gift  i> 
good  even  against  snbtequent  creditors,  with  notice,  though  the  doDor  retains  possei- 
sion.  Madden  r.  Day,  t  Bailey's  Rep.  68T,  Conlery  v.  Zealy,  2  ibid.  205.  Th« 
English  courts  seem  now  inclined  to  t>e  as  indalgent  as  any  of  the  conrts  in 
this  country,  for,  from  the  language  of  the  judges  of  the  K,  B.,  in  the  case  of 
Shears  v.  Rogers,  3  B.  &  Adolph.  36S,  we  are  led  to  Inlier  tbat  the  party  must  be 

■  Hawkins  D.  MofBtt,  10  B.  Mon.  81.  Trimble  v.  Batcliff,  9  ib.  Ell.  Gaonard  v. 
Eslava,  20  Ala.  783.    Clark  c.  Depew,  25  Penn,  609. 

*  Thackei  t.  Satmdem,  Bosh.  Eq.  14G.    See  French  e.  Preach,  S9  Eng.  L.  &  Eq.  86. 

»  See  Wilson  «.  HowBor,  12  Penn.  100,  Wilson  v.  Buclianan,  7  Gratt.  834.  Cnimhaogh 
g.  Engler,  a  Oh.  St.  878.  In  Welles  v.  Cole,  6  Gratt.  645,  it  was  held,  that,  a  deed  'made 
by  a  father  in  filling  cirenmntaiiceii,  to  aocare  a  volontary  bond  to  his  daaghter,  ^ven 
when  he  was  solvent,  was  good  against  creiUtor*. 
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even  as  to  subsequent  creditors;   but  not  to  be  so,  if  there 
was  no  fraud  in  fact,  (a) ' 


indebted  at  the  litDe  to  the  extent  of  the  ineolvencj,  to  render  hie'convejsnce  frandn- 
leot  TrithiD  the  scalnce  of  IS  Elis.  eh.  5.'  Id  MaMochnBettt,  he  need  Dnl7  to  be 
deqiiy  indebted,  and  not  to  the  extent  of  iniolTency.  Parkman  u.  Welch,  19  Pick. 
B^.  231.  The  N.  Y.  Serised  StaCntes,  (vol.  ii.  p.  137,  sec.  4,)  have  relaxed  llie 
suictneu  of  the  doclrine  in  the  text  ae  U>  Tolunlary  gifts  and  canTcyBQcea,  bj  declar- 
ing that  DO  coaveyance  or  charge  (and  the  proTiaion  applies  eqaally  to  lands  and 
diattels)  ehonld  be  adjudged  fraodalent  as  agaioM  creditor!  or  parcbaxers,  lo'c'y  on  tie 
grtnmd  thai  it  va*  noi  founded  no  a  valwiiU  amsidenlim.  In  LooiiiBna,  a  deed  cannot 
be  Mt  aside  aa  fraadident  bj  a'creditor,  who  becomes  such  ajier  the  date  of  the  alieo- 
alion,  nnless  il  be  proved  to  have  been  made  with  en  intention  to  defraad  fainre  cred- 
ilOTS.  Hesier  v.  BUck,  17  Mart.  Louis.  Bep.  96.  In  Parkman  v.  Welch,  19  Pick:.  R. 
S31,  it  vas  held  that  a  conTejance  nnder  the  13tb  Elix.  c  9,  made  apon  a  secret  tmst 
and  with  frandulent  intent,  may  be  avoided  bj  tuitegiMnt  M  weU  as  by  previous  cred- 

(n)  Reade  u.  LivingBton,  3  Johns.  Ch.  Rep.  SOI,  503.  Bennett  v.  Bedford  Bank,  - 
11  Maaa.  Bep.  421.  Damon  v.  Bryant,  2  Pick.  Bep.  411.  Howe  v.  Ward,  4  Green- 
kaTsKep.  195.  Sexton  t>.  Wheacon,  SWhsaton,  299.  Hinde  d.  Longworth,  II  ibid. 
199.  Benton  i>.  Jonea,  8  Conn.  Bep.  ISG.  Validity  ii  never  given  in  England  to  a 
Gettlement  whore  the  party  was  largely  indebted  at  the  dme,  and  snbaeqneut  crMitors 
hare  applied  for  relief.  If  the  deed  be  sec  aside  as  fraudulent  against  creditors,  aab-  ' 
sequent  creditora  are  let  in.  Bichardaon  d.  Staallivood,  Jocob'a  Rep.  553.  Mr.  Jua- 
tice  Stor;,  in  liia  Commeniaiies  on  fli^ait;  Juiiapnidoace,  p.  351,  drawa  the  conclnsion 
as  to  the  opinion  of  the  master  of  the  rolls  in  the  case  last  cited,  that  indebtedness  at 
the  time  was  a  circumstance  presiunpiiTe  of  a  fraudalent  intent.  This  leamol  com- 
mentator has  examined  the  anthoritiea  on  the  qnestion  (Qom.  pp.  343-360)  very 
critically,  and  he  comes  lo  the  coaclusioD  that  the  doctrine  in  the  case  of  Reade  v. 
livingtton  is  iin'citMi'ni  juris ,-  and  he  evidently  settles  down  upon  the  conclDsiou 
under  the  statute  of  13  Eliz,,  that  mere  indebtedncM  at  the  time  would  not  perse 
establish  that  a  volnatary  coavejuice  was  void,  even  u  lo  exis^ng  creditors,  unless 
the  other  circumstances  of  (be  case  jially  created  a  prenanplion  ofjraad,  acttiai  or  con- 
itntcUvt,  fiom  the  oondUion,  $cal«,  and  rank  of  lAe  porttea,  and  tkc  direct  teadeiuji  of  tlie 
eoRc^aniif  to  impair  the  righu  of  credilort.  I  hare  no  donbt  (hat  this  is  the  tendency 
of  the  decisions  both  in  England  and  America,  and  that  the  conclusions  oC  fntud  are 
Co  be  left  as  maccers  of  fact  to  a  common  jury.  The  doctrine  in  Reade  v.  Livingston, 
and  of  those  English  chancellors  on  whom  it  rested,  is,  as  1  greatly  fear,  too  stem  for 
the  present  times.  If  Che  creditor's  claim,  at  the  time  of  the  voluntary  conveyance, 
rested  in  onliquidated  damages  for  a  tort,  which  had  not  been  then  ascertained  and 
made  certain  by  a  judgment,  yet  he  is  entitled  lo  the  beaeSt  of  bis  character  as  a 
creditor,  as  against  the  conveyance.  Fox  n.  Hills,  1  Conu.  Rep.  29S.  Jackson  c. 
Hyers,  IS  Johns.  Bep.  425.    In  Van  Wyck  v.  Seward,  in  the  Court  of  Eimrs  of  New 


1  Vertner  c.  Hnmpbreys,  14  S.  &  M.  180.  Atkiuson  v.  Phillips,  1  Md.  Ch.  GOT.  Heap 
D.  Tonge,  T  Eog.  L.  &  £q.  189.  Lewis  «.  Caparton,  8  GrstL  M8.  Thomsi  e.  Degraffenreid, 
IT' Ala.  003. 

3  Smith  V.  Yen,  8  Eng.  R.  170. 
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It  has  been  s^d  by  the  elementary  writers,  (a)  that  the  statute 
of  13  Eliz.  does  not  extend  to  voluntary  setdements  of  property 
'which  a  creditor  could  not  reach  by  legal  process  in  case  no 
settlement  had  been  made,  such  as  choses  in  action,  money 

in  the '  funds,  &c.  ;  and,  therefore,  that  a  voluntary 
"443     "settlement  of  that  species  of  property  must  be  good 

against  creditors,  even  if  made  by  an  insAlvent  debtor. 
The  difficulty  of  reaching  that  species  of  personal  property  was 
discussed  and  considered  in  the  case  of  Bayard  t.  BoffmoM.  (fi) 
The  cases  were  found  to  be  contradictory,  and  the  question  un- 
settled ;  but  there  appeared  to  be  much  good  authority  and 
much  strong  reason  for  the  opinion  that  personal  property, 
not  tan^ble  by  execution  at  law,  could  be  reached  by  the  as- 
sistance of  a  court  of  equity.  Without  such  assistance  there 
would  be  great  temptations  to  fraudulent  alienations ;  and  a 
debtor  under  the  shelter  of  it  might  convert  alt  his  property  into 


York,  in  1837,  (IS  Wondell,  392,  405,)  ibe  fi<eo,  ioand,  and  elevated  re6actionB  of 
Mr.  Justice  'Bronson,  on  the  doctrine  in  Reade  c.  LiTingston,  uid  in  Jackipn  v. 
Seward,  !>  Cawen,  67,  which  Falloivcd  it,  are  delirereil  with  elegance  and  itrength. 
He  thinks  that  the  presumption  of  a  fhiudulent  Intent  ma;  be  and  ought  to  be,  in 
cases  of  that  kind,  an  inference  of  law ;  and  he  does  not  conatrne  tbo  caM  in 
B  Cowen,  40G,  as  contradicting  that  principle,  but  co□l^ludea  that  the  cotut  had  not 
advanced  a  single  step  towards  denjing  the  doctrine  of  legal  fraud,  as  laid  down  in 
Beade  v.  Livingston.     . 

In  noting  the  vacillating  and  contradictory  decisions  on  tfae  point  of  the  validitj  of 
Tolnntary  gif^  and  conTeyancei  of  property  by  persons  indebted  at  the  time,  it  it 
puufal  10  perceive,  in  so  many  inatances,  Che  tendency  to  a  lax  doctrine  on  the  sub- 
ject. The  rolaxation  goes  to  destroy  consBTvative  principles,  and  to  commit  sonnd, 
wholesome,  and  stem  rules  of  law  to  the  popalar  disposal  and  unstable  judgment  of 
jarora.  Tho  very  able  decision  of  the  Sapreme  Conn  of  North  Carolina,  in  Decem- 
ber, 1833,  in  O'Daniel  v.  Crawford,  *  Dev.  N.  C.  Rep,  197,  stands  out  firmly  opposed 
to  this  enftrvatiag  infirmity.  It  has  established  by  argument  and  authority,  rastiDg 
on  the  Bonndest  foundations,  the  mle  that  do  volnulary  conveyance  of  property,  eren 
to  a  child,  will  be  upheld  to  defeat  any  creditor  existing  at  the  time,  however  small 
tlie  amoant  of  the  demand.  It  was  well  obacrved  that  there  ii  not  an  English  caw  in 
chancery  to  sustain  the  ^ft  in  sneh  a  case ;  and  this,  I  think,  was  fully  shown  in  the 
review  of  the  cases  in  Reade  v.  Livingston,  mentioned  in  the  teiL 

(a)  Atherlcy  on  Marriage  Bettlementa,  230.  Roberts  on  Frandulent  Conveyances, 
4SI,4S2.  Mr.  Justice  Story,  in  his  Com.  on  Equity  Jurisprudence,  361,  says  that  the 
English  doctrine  has  at  leugth  settled  down  in  favor  of  the  proposition,  that  in  order 
to  make  a  voluntary  conveyance  void  as  to  creditors,  either  e^cisting  or  subsequent,  it 
U  indispensable  that  it  should  transfer  property  which  would  be  liable  to  be  takcu  in 
execution  for  tlie  payment  of  debts. 

(b)  4  Johns.  Ch.  Rep.  490. ' 
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stock,  and  settle  it  upon  bis  family,  la  defiance  of  hl9  creditors 
and  to  the  utter  subveraion  of  jaetice.  In  ^tader  v.  Davis,  (a) 
the  coart  of  chancery  assisted  a  creditor  at  law  to  teach  personal 
property  which  the  debtor  had  previonsly  conveyed  away  in 
trost.  That  case  was  affirmed  upon  appeal ;  (b)  and  the  lan- 
guage of  the  cbtirt  of  errors  was,  that  the  court  of  equity  would 
assist  a  judgment  oreditoi  at  law  in  discovering  and  reaching 
personal  property  which  had  been  placed  in  other  hands ;  and 
that  it  made  no  difference  whether  that  property  consisted  of 
choses  in  actum,  or  money,  or  stock.  This  disposition  of  the 
courts  of  equity  to  lend  assistance  in  such  cases,  was  after- 
wards checked  by  the  argument  and  opinion  in  Donovan  v. 
Finn,  (c)  where  the  chanceUor  held  that  the  doctrine  of  equita- 
ble assistance  to  a  judgment  creditor  at  law,  to  enable  him  to 
reach  choses  in  action  of  his  debtor,  was  to  be  restricted  to 
special  cases  of  fraud  or  trast ;  and  that  without  some  snch 
specific  ingredient,  the  case  was  not  of  equitable  jurisdic- 
tion, (ff) 


(d)  5  Ibid.  seo.  Tbis  decision  in  Spader  v.  BsTis  had  uDpoitant  influences  oa  tbe 
jnrupnidence  of  New  York,  and  may  be  congidered  as  the  origin  and  fonndatioD  Id 
(hi«  conntty  of  the  crtdilor'a  biU,  Co  lupplj  the  inefficacy  of  tho  execuuon  at  law, 
wbich  has  made  aach  a  conepicuong  figare  !□  the  aubsequent  busincaa  and  practice  ill 
cbanceiy. 

(i)  20  Johoe.  Rep.  5M. 

{cj  1  Hup^Qs'B  Hep.  S9. 

{d)  Tbo  Eaglish  eqaity  jnrisdicLion  woald  seetn  not  to  be  earned  beyond  (he  doc- 
tiine  in  Ibo  case  of  DonoTim  v.  Finn  ;  (Ottey  u.  Linea,  T  Price's  Esch.  Rep.  S74  ;) 
bt»  tbe  N.  Y.  Revised  StBtalea,  toI.  ii.  p.  17^,  sec.  38,  hare  foruinalely  carried  lo  the 
fall  extent  the  principle  declared  in  Spader  u,  Darig,  and  given  joriadiction  to  the 
court  of  chancery  lo  aatiefy  debts  at  law  aai  of  debU  due  te  lie  defendaal,  or  tiiiugi  in 
action,  or  proper^  hdd  in  trust  far  hint,  after  a  JUri  faciia  at  law  bag  been  rotunied 
BtiUa  bona,  and  the  remedy  at  law  bona  Jide  exhausted,  ia  Tappan  v.  Evani,  1 1  N. 
H.  Rep.  311,  the  power  of  the  court  of  chancery  to  reach  choses  in  action,  in  ud  and 
sati«faction  of  a  judgment  at  law  after  the  remedy  at  law  baa  been  exhausted,  \»  dis- 
cussed and  established  in  tbe  clearest  manner^  and  the  usiatant  TJee-chancellor,  in 
St^rm  u.  WaddeQ,  S  Sandf.  Ch.  R.  494,  showed  also,  very  satisfactorily,  that,  long 
before  the  case  of  Spader  n.  Davis,  it  was  settled  law  that  an  niuatisfied  execution 
creditor  had  a  right  to  resort  to  chancery,  to  compel  payment  of  his  judgment  debt 
out  of  equitable  interests  and  things  in  action  of  the  judgment  debtor.  A  creditor's 
bill  will  lie  in  chsncery  to  collect  a  public  tax  anessed  out  of  the  equitable  interests 
and  choses  in  action  of  a  defendant,  on  the  collector's  return  of  no  visible  proper^  on 
which  to  levy.  Supervisors  of  Albany  Co.  d.  Duraut,  9  Paige's  Rep.  182.  So,  in 
Ohio,  Eentucky,  Michigan,  Georgia,  Pennsylvania,  Tennessee,  Uississippi,  and 
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"444         *II.  Gifts,  causd  mortis,  have  been  a  subject  of  very 

frequent  and  extensive  diecussion  in  the  English  conrta 

of  equity.     Such  gifts  are  coaditioual,  like  legacies ;  and  it  is 

essential  to  them  that  the  donor  make  them  in  his  last  illness, 

'•  or  in  contemplation  and  expectation  of  death  ;  ^  and  with  refer- 

probab[7  io  other  BtueB,  a  jadgment  creditor  a  aatliorized  b;  statuls  to  seiie  sad  mU 
□□  execution,  or  applj  for  ibe  ud  of  chaacerj  powers,  to  readi  cboses  in  ftctioQ,  itodc, 
property  or  monej  in  tlia  haadi  of  third  p«noni,  or  voliuitaiy  UEignoea,  when  the 
debtor  bat  not  property  sufficient  lo  sUislj  the  judgment,  irtiidi  eta  be  t^ached  bj 
execution,  and  the  lemedj  at  law  has  been  exbaiuied.  Under  that  asiisiauce,  equi- 
table iaierests  and  diotes  in  action,  an&  interest  in  joinl-etock  companies,  may  be 
made  anbject  lo  the  payment  of  judgments  at  law.  Btatnles  of  Ohio,  1831.  Act  of 
Tenueuee,  1833.  Act  of  Eeatncky,  Fobmarj,  ISSS.  Act  of  Georgia,  ISSS.  Par- 
don's Dig.  368,  371,  37S.  Statntes  of  Connecticnt,  1838,  p.  65.  Hubbard,  ib.  38. 
Wright  V.  Fetrio,  I  Smedes  &  M.  Miss.  Ch.  R.  SS2,  29S.  C.  C.  D.  S.  for  Michigan, 
October,  1841,  where  the  court  sustained  on  demoirer  a  creditor's  bill  in  chanceiy 
against  chows  in  action,  &c.  Freeman  v.  Hichigau  State  Bank,  Walker's  Mieh. 
Ch.  R.  62.  In  New  Hampshire  bank  notes  may  be  sttocbed  on  mesne  proceia, 
and  sold  on  execnlion.  Spencer  v.  Biaisdell,  1  N.  H.  198.  Money  may  be  levied 
on  fieri  paat.  1  Bailey's  S.  C.  Rep.  39.  12  John».  Rep.  £20.  So,  in  New  Tork, 
bank  lulls  and  other  erideaces  of  debt,  isined  by  auy  moneyed  corporation,  or  by 
the  goTemment  of  the  United  Stales,  and  circulated  as  mtmey ;  and  in  Connecticut 
all  corporate  stock  may  be  levied  upon  and  sold  under  execution  at  law  without  r«- 
course  to  chancery.  N.  T.  Revised  Slaiaies,  rol.  ii.  p.  366.  Revised  Slalutei  of 
Connecticut,  1821.  The  New  York  prorision  in  chancery  extends  to  property  and 
things  in  action  held  in  trast  for  the  debtor,  with  the  exception  of  stich  (nuts  lu  hoes 
bten  rrtated  bg,  and  of  Jvnds  a>  hdd  in  Imsf  proceeding  from  mat  other  penon  fAan  lAs 
dejhidant  hinaelf.  Ibid.p.  174,  sec.  38,  39.  Rde  ia/u,  vol.  ir.  p.  430.  In  Kentutiy, 
by  statutes  of  1821  and  1B2B,  equities  of  redemption  were  made  subject  (o  sale  op  cot- 
ecation.  In  Maryland,  equitable  cstAtes  are  liable  to  sale  under  a  fi.  fa.  in  the  same 
manner  that  legal  estates  ate.  McMechen  v.  Merman,  8  Gill  &■  JohnsoD,  58.  Bnt  in 
KorUi  Carolina  choses  in  action  cannot  be  reached  by  a  fi.  fa.  at  taw,  nor  by  a  coort 
of  equity.  Fool  o.  Glover,  S  Iredell,  129.  Doak  f.  Bank  of  the  State,  6  ibid.  33T. 
Nor  in  New  Jersey  can  trust  e«tales  be  sold  on  execution.  The  statute  of  29  Charles 
n.  ch.  8,  on  that  point,  bas  not  been  adopted  io  New  Jersey.  No  equitable  interert 
can  he  levied  on  and  sold  on  eiecntioo  at  law.  Disboroagh  u.  Outcalt,  Bnxlon's  N. 
J.  Ch.  Rep.  298.  In  England,  an  equitable  interest  is  not  saUble  under  a  fi.  fa. 
Scott  1).  Scholey,  8  East,  467  ;  nor  does  a  conrt  of  equity  consider  a  judgment  or 
execution  at  taw  as  binding  a  mere  equitable  interest.  Sue  Bogsrt  n.  Ferry,  1  Johns. 
Cb.  Bep.  56.  Hendricks  v.  Robinson,  S  ib.  312.  Disborough  n.  Oulcah,  vh.  mp. 
Morcar  v.  Beale,  4  Leigh's  Bep.  207.  President  Tucker  was  inclined  to  the  doctrine, 
iu  Bayard  v.  Hoffman,  4  Johns.  Ch.  Rep.  450,  that  wbere  a  creditor  was  in  pursuit  of 
bis  demand,  and  ibe  debtor  transfers  his  choses  in  action,  stocks,  Ac.,  to  trustees  for 
his  benefit,  the  creditor  voold  be  entitled  to  be  assisted  in  equity.  In  Geoi^i*,  an 
equitable  interest  or  a  distributive  share  it  not  subject  to  a  sale  on  esecution.  Col- 
vard  n.  Coxe,  Dadley's  E.  99. 

1  Barker  v.  Barker,  3  Gratt  B.  S44.    Grattan  v.  Appleton,  8  Story's  R.  166. 
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ence  to  their  effect  after  his  death,  they  are  good,  notwithstand- 
/  log  a  previous  will ;  and  if  he  recovers,  the  gift  becomes  void. 

The  apprehension  of  death  may  arise  &om  infirmity  or  old  agej 
^  or  from  external  and  anticipated  danger,  (b) 

The  English  law  on  the  subject  of  this  species  of  gift  is  de- 
lived  wholly  from  the  civil  law.  Justinian  was  justly  apfve- 
bensive  of  frand  in  these  gifts,  and  jealous  of  the  abuse  of  ^em, 
and  he  required  them  to  be  executed  in  the  presence  of  five  wit- 
nesses. We  have  not  adopted  such  precautions ;  thoiigh  it  has 
been  truly  declared  that  such  donations  amount  to  a  revocation 
pro  ianio  of  written  wills ;  and,  not  being  subject  to  the  forms 
preeciibed  for  nuncupative  wills,  they  were  of  a  dangerous 
nature.  By  the  civil  law,  they  were  reduced  to  the  similitude 
of  legacies,  and  made  liable  to  debts,  and  to  pass  for  nothing, 
and  to  be  retained  if  tlie  donor  recovered  or  revoked  the  gift,  or 
if  the  donee  died  first,  (c)  It  was  a  disputed  point  with  the 
Roman  civilians,  whether  donations  causti  mortis  resembled  a 
.proper  gift  or  a  legacy.  iThe  final  and  correct  opinion  was 
I  established,  that  a  gift  inter  vivos  was  irrevocable ;  but  that  a 
1  gift  cottsd  mortis  was  conditional  and  revocable,^  and  of 
V* testamentary  character,  and  made  in  apprehension  of  '445 
death,  (d)     The  first  case  in  the  English  law  on  the  sub- 


(a)Swinb.lB.  Dnii7  r.  Bmitb,  I  P.  Wms.  4tH.  Blonm  u.  Barrow,  1  V«««3r,  jon. 
S46.  Sir  L.  Sbadwell,  in  Edw&rda  u.  Joces,  7  Simoas,  325.  8.  C.  1  Mjloe  &  Ci^, 
aS6.  Wella  D.  Tacksr,  3  Binney'B  Rep.  366.  In  Nicholas  t>.  Adtuos,  i  Wharton,  17, 
it  «ai  held  not  to  be  indiapensable  lo  a  Talitl  donatio  anaa  mortu,  tbat  it  ebonld  be 
mada  in  txtremis  like  a  nuncupative  will.  Ttie  chief  Justice  defined  it  lo  be  a  con- 
ditimal  gift  depending  on  the  coQIingenc;  of  expected  death,  and  that  it  wae  defeasi- 
ble hj  revocation,  or  deliverance  from  the  peril.  To  constitale  a  doaallo  mortis  aiuiS 
the  circuiDstances  mast  be  »ach  as  to  show  that  the  donor  intended  the  gift  to  take 
effect  if  he  ahonld  die  shortly  afterwardi,  but  that  if  he  should  anxver,  the  thing 
should  be  restored  to  him.' 

{b)  Dig.  39,  6,  sec.  3,  4,  5,  6. 

(c)  lost.  2,  7,  1.    Code,  8,  S7,  4. 

{d}  Dig.  39,  6,  a,  and  S7.  Inst.  S,  7,  1.  Vuh  Dig.  lib.  39,  tit.  S,  De  Dotialiimaus, 
and  tit  6,  De  mortu  cmua  Danalionilmr,  for  the  Botnao  law  at  lai^  on  the  subject. 
By  the  Lex  Cincia,  A.  U.  C.  550,  a  donatioD  above  aoo  idldi  was  not  valid,  onleaa 
accompanied  with  delivery. 

1  Parker  v.  Manton,  ST  Maine  R.  196.    Lee  t.  Lather,  SW.&iS.  61*. 

*  Staniland  v.  Willott,  13  Eng.  L.  &  £q.  O.  Hebbv.  Hebb,  5  OUI's  B.  507.  Cbevsllier 
s.  Wilson,  1  Texas  B.  Ml. 
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ject  of  gifts  causit  mortis,  waa  that  of  Jones  v.  Selbg,  ia  1710,  (a) 
in  which  the  lord  chancellor  rated  that  a  donatio  causd  mortis 
was  sQbstaatially  a  will,  with  a  like  revocable  character  during 
the  Ufe  of  the  donor.  Afterwards,  in  Drury  v.  Smith,  (b)  a  per- 
son, in  his  last  sickness,  gave  a  one  hundred  pound  bill  to  a 
third  person,  to  he  delivered  to  the  donee  if  he  died ;  and  this 
was  held  to  be  a  good  gift,  and  Lord  Hardwicke  Bubsequently(c) 
approved  of  that  decision.'  In  Lawson  v.  LatDson,  {d)  and  in 
S^Uer  V.  Miller,  (e)  a  delivery  to  the  wife  aa  donee  was  held 
good ;  hut  in  the  last  case  it  was  held,  that  a  note  of  hand  not 
payable  to  bearer,  and  being  a  mere  chose  in  action,  to  be  sued 
in  the  name  of  the  executor,  did  not  pass  by  delivery,  or  take 
eifect  aa  a  gift  causd  mortis,  (f)  The  delivery  of  bank  notes, 
which  circulated  as  cash,  was  held  at  the  same  time  to  be  a 
valid  donation ;  and  the  same  point  has  been  since  estab- 
lished, (g) 

But  the  case  of  Ward  v.  Turner,  (h)  was  that  in  which  the 
whole  doctrine  was,  for  the  first  time,  fully  and  profoundly  ex- 
amined in  the  English  court  of  chancery ;  ajid  Lord  Hardwit^ 
gave  to  the  subject  one  of  his  most  elaborate  and  learned  inves- 
tigations. He  held,  that  actual  delivery  wEts  indispensable  to 
the  validity  of  a  gift  caitisd   mortis,   and  that  a   delivery  to 


(a)  Free,  in  Ch.  300.  In  Hambrooke  v.  Simmong,  4  RnsieU's  Sep.  SS,  ic  wu  left 
M  a  donbifnl  point  whether  &  doaalio  mortii  naaia  be  avoided  by  the  msking  uf  ■  anb- 
■eqaent  will. 

(ft)  1  P.  Wins.  404.  (c)  3  Atk.  Rep.  su. 

(<f)  1  P.  Wms.  440,  (e)  3  Ibid.  856- 

(/)  The  lame  point  as  thai  Id  Miller  c.  Miller  was  dedded  the  tame  way,  in  Brad- 
ley D.  Hunt,  5  Gill  &  Johnson,  54,  in  Ib«  case  of  a  promiseory  note  payable  to  the 
bnsband's  order.    It  would  havs  been  otherwise  if  the  note  had  been  payable  to  the 

Ig)  Hill  B.  Chapman,  2  Bro.  Ch.  Rep.  fiia.  (A)  2  Yea.  431. 


1  Moore  v.  Darton,  T  Eng.  L.  &  Eq.  184.  MiohsneF  D.  Dale,  28  Penn.  SB.  Dole  e.  Lin- 
oohi,  Bl  Me.  122.  Tbe  queition  ha«  lately  arisen  whether  there  is  any  limit  to  the  omouiil 
of  properly  which  may  be  conveyed  by  a  donatii)  cauti  nortti.  In  tbe  cue  of  Headley  v. 
Klrby,  18  Penn,  3aa,  it  was  held  that  a  giR,  in  proipecl  of  death,  of  all  the  donor's  jwop- 
•rty,  was  not  valid.  More  lately,  however,  in  Meach  v.  Meach,  14  Vt.  GSl,  where  the 
donor,  on  hia  death-bed,  exeonted  a  deed  of  all  his  personal  properly  Co  his  wife,  it  was 
Upheld  as  a  danmio  Rnud  morfu,  and  Mr.  C  J.  Rediield,  in  a  leemed  note  to  the  decision, 
laya,  that  be  ts  nnabla  to  Bnd  any  principle  ot  limitatloa  (o  the  extent  of  this  class  of^^ 
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the  donee  of  receipts  for  South  Sea  annnities  'was  not  *446 
sofBcient  to  pass  the  property,  though  It  was  strong  evi- 
dence of  the  intent.  The  delivery  of  the  receipt  was  not  the 
delivery  of  the  thing.  He  examined  very  accurately  the  leading 
texts  of  the  civil  law,  and  the  commentators  on  the  point,  and 
concluded,  that  thoogh  .the  dvil  law  did  not  require  absolute 
delivery  of  possession  in  every  kind  of  donation  causS  mortis, 
that  law  had  not  been  received  and  adopted  in  England  in 
respect  to  those  donations,  only  so  far  as  the  donations  were 
accompanied  with  actual  delivery.  The  English  law  required 
delivery  throughout,  and  in  every  case.'  In  all  the  chancery 
cases,  delivery  of  the  thing  was  required,  and  not  a  delivery  in 
the  name  of  the  thing.  In  Jcmes  v.  Shelby,  a  symbol  was  held 
good ;  but  that  was  in  substance  the  same  as  delivery  of  the 
article,  and  it  was  the  only  case  in  which  such  a  symbol  had 
been  admitted.  Delivery  of  a  symbol  in  the  name  of  the  article 
was  not  sufficient.  The  delivery  of  the  receipts  was  merely 
legatory,  and  amounted  to  a  nuacupative  will,  and  was  a  breach 
of  the  statute  of  frauds. 

Symbolical  delivery  is  very  much  -disclaimed  by  Lord  Hard- 
wicke  in  this  case,  and  yet  he  admits  it  to  be  good  when  it  is  tan- 
tamount to  actual  delivery ;  and  in  Smith  v.  Smitk,  (a)  it  w^s  ruled 
that  the  delivery  of  the  key  of  a  room  containing  furiutiire,  was 
such  a  delivery  of  possession  of  the  furniture  as  to  render  the 
gift  caiisd  mortis  valid.  Ch.  J.  Gibbs  said  that  was  a  confused 
case ;  but  the  efficacy  of  delivery,  by  means  of  the  key,  was  no^ 
a  qnestionable  fact. 

The  doctrine  of  this  species  of  gift  was  afterwards  discussed 
with  ability  and  learning  in  Tbte  v.  Gilbert,  (b)  Lord  Lough- 
borough pressed  the  necessity  of  actual  delivery  to  the  efficacy 
of  such  gift,  except  in  the  case.of  a  transfer  by  deed  or  writing. 
He  held,  that  where  a  person,  in  his  last  sickness,  gave  the 
donee  his  check  on  his  banker  for  a  sum  of  money,  pay- 
^  able  to  bearer,  and  he  died  before  it  was  realized,  ■  it  was  "  447 
not  good  as  a  donaiio  ca/asd  mortis ;  for  it  was  to  take 
effect  presently,  and  the  authority  was  revoked  by  his  death. 
He  likewise  held,  that  where  the  same  person,  at  the  same  time, 


{a)  Sir.  Bep.  9!>S.  (b]  3  Vet.  jnn.  111.    4  Bro.  Ch.  Bep.  E86. 
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gave  to  another  donee  his  promisBOiy  note  for  a  earn  of  money, 
that  was  not  good  as  such  a  gift,  for  it  was  no  transfer  of  [«op- 
etty.  So,  where  a  person,  supposing  himself  to  be  in  his  last 
sickness,  caused  India  bonds,  bank  notes,  and  guineas,  to  be 
sealed  up  and  marlied  with  the  name  of  the  donee,  with  direo- 
tions  to  have  tbem  delivered  after  his  death,  and  still  retained 
possession  of  them,  it  was  held  (o)  that  there  was  no  delivery ; 
and  the  act  was  void  as  a  gift  causd  mortis ;  for  there  must  be 
a  continuing  right  of  possession  in  the  donee  until  the  death  of 
the  donor,  and  be  may  revoke  the  donation  at  any  time  before 
his  death,  {by  ' 

The  cases  do  not  seem  to  be  entirely  reconcilable  on  the  aob- 
ject  of  donations  of  choses  in  action,  A.  delivery  of  a  note,  aa 
we  have  seen,  was  not  good,  because  it  was  a  mere  chose  in 
action;  and  yet,  in  Snellgrove  v.  Baily,{c)  the  pft  of  a  bond 
causd  mortis  was  held  good,  and  passed  an  equitable  interest ; 
and  Lord  Hardwicke  afterwards,  in  the  great  case  of  Ward  v. 
TWner,  said  he  adhered  to  that  decision ;  and  the  same  kind  of 
gift,  as  well  as  the  gift  of  a  promissory  note  catisd  mortis,  has 
been  held  in  this  country  to  be  valid.  The  distinction  made  by 
Lord  Hardwicke  between  bonds  and  bills  of  exchange,  promi^ 
sory  notes  and  otJier  choses  in  action,  seems  now  to  be  exploded 
in  this  country,  and  they  are  all  considered  proper  aubjecte  of  a 
valid  donation  causd  mortis  as  well  as  iiUer  vivos,  {d)^ 


(a)  Bnnii  v.  Markham,  T  Tannt  Bep.  Sa4. 

(A)  Hawkins  v.  Btewitt,  a  Bsp.  N.  P.  R«p.  643,  8.  P.  In  the  case  of  the  Roman 
Catholic  Chnrch  v.  Miller,  IT  Uanin'B  Louis.  Bep.  101,  it  was  held  that  a  legacy  of 
so  mncli  money  in  a  drawer,  was  onl;  good  for  the  sam  fonod  (here  at  the  death  of 
the  testator. 

(c)  3  Alk.  Rep.  2U. 

((f)  Wells  V.  Tncker,  3  BinneT's  Bep.  366.    Bometnan  v.  SidUngw,  15  Mdne  Bep. 


1  It  Is  said,  in  Miller  t.  Jeffi^ss,  1  Grott.  B.  472,  that  cUUtiery  i<  indiepensable— delivery  • 
of  the  thing,  or  of  the  meuis  of  getting  posMuion,  or,  if  it  be  a  chose  in  action,  of  the  iit- 
sBnment  by  which  it  may  be  rednced  to  possession.  An  aiter-acqanred  pomes«ion,  or  a 
previous  and  contiouing  possession,  though  by  authority  of  the  donor,  is  insufficient. 
Dole  V.  Lincoln,  31  Maine  B.  412.  Huntington  v.  Oilmore,  14  Barb.  B.  94S.  Gough  o. 
Tui'don,  S  Eng.  L.  &  Eq.  G07.     Cbnlrn,  Moore  v.  Darton,  T  Eng.L.  &  Eq.  184. 

^  In  TSivi  York,  after  a  moil  complete  and  elaborate  disonssion,  it  has  been  held  that  the 
execatory  promise  of  a  donor,  f.  e.,  his  own  draft  npon  a  third  partr,  not  aooepted,  Id 
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"By  the  admirable  equity  of  the  civil  law,  donations     '448 
causd  mortis  were  not  allowed  to  defeat  the  just  claims 
of  creditors ;  and  they  were  void  as  against  them  even  without  a 
fraudulent  intent,  (a)     It  is  equally  the  language  of  the  modern 


4!9.  Wright  v.  Wrigbt,  1  Cowen's  Bep.  596.  Cooatant  v.  Schajler,  1  Faige'a  Rep. 
318.  Parker  u.  Emersoa,  Sap.  Conn,  N.  T.  1846.  4  Law  Reporter  for  Jane,  1S4S. 
Bmiiion  I'.  Brnneon,  Meig's  Tenn.  Rep.  630.  Parish  v.  Stone,  14  Pick.  S07.  Tbia 
hut  case  overrules  ibe  one  from  Coweo,  so  far  as  it  applies  to  tho  donor's  own  promis- 
aor;  note  pa<nible  to  the  donee,  and  which  cannot  be  the  subject  of  a  donalio  cautd 
mortU.  It  has  been  a  debatable  question  whether  a  bond  and  mortgage  could  paas  bj 
deliverj  aa  a  donalio  caia&  moriU.  In  Doffield  t>.  Elwes,  1  Sim.  ft  Sta.  339,  it  was 
held  that  a  mortgage  could  not  be  so  given,  and  Ihaf  the  bood  did  not  alio  pass.  The 
reason  assigned  was,  tliat  it  was  not  a  gift  completed,  inasmuch  as  the  mortgagor  had 
a  right  to  resist  tho  payment  of  the  bond  withont  the  recoaveyFince  of  the  estate;  and 
the  donor  of  tbe  bond  was  cot  to  be  compelled  to  complete  his  gift  by  Each  convey- 
ance. Bat  this  case  was  efterwarde  reversed ;  and  the  deliver;  of  the  mortgage,  aa 
creating  a  trust  bjr  operation  of  law,  was  good  as  a  donatio  cauia  moriii.  I  Bligh's 
Bep.  N.  S,  497.  This  principle  was  al.^io  admittcil  in  Hur?t  v.  Beach,  5  Madd.  Ch. 
Rep.  351,  and  a  delivery  of  a  bond  and  mortgage,  as  a  donation  mortis  raiud,  held 
valid.  So  also  in  Dnffield  u.  Bicks,  1  Dow's  N.  S.  1,  bond  and  mortgage  securities 
were  held  to  be  capable  of  a  good  delivery  as  a  donatio  causa  inorfii.  Tbey  raise  a 
trust  by  operation  of  law,  and  the  hoir  or  executor  is  bound  to  give  ofTcct  to  the  intent 
of  tho  donor.'  These  decisions  are  enbject  to  the  objection,  (hat  they  go  very  much 
to  impair  the  provision  in  the  statute  of  frauds,  vrhicb  avoids  parol  grants  and  assign- 
ments in  trost.  The  reqoisitcs  of  a  valid  donalio  moriii  eayaa  ore  well  collected  in  a 
learned  note  to  tbe  esse  of  Walter  u.  Hodge,  2  Swaaston,  101,  where  it  is  stat«d  and 
proved  that  it  requires  delivery  of  tho  property  or  tbe  docomentary  evidence  of  it — 
that  it  is  revocable  by  tho  donor — that  it  is  revoked  by  the  death  of  the  donee  daring 
bis  life — that  it  is  enbject  to  the  claims  of  creditors,  aad  that,  on  the  death  of  the 
donor,  the  property  veets  absolutely  in  the  donee,  and  no  probate  is  roquited,  and  the 
wife  may  be  that  donee, 
(a)  Dig.39,  6,  IT. 


favor  of  the  donee,  and  iotendod  as  a  danaHo  caiad  taortis,  is  not  valid  as  such,  and  no  ac- 
tion c<tn  be  maintaiqed  upoo  it  sgaiiut  the  representatives  of  tbe  donor. 

If  tbe  instrument  ciecnted  by  the  donor  would  operate  as  an  assignnient  or  tran'fec  of 
hia  fnnds  in  thn  hands  of  a  third  person,  it  niiffht  be  good  as  a  ilonaUo  could  morlia,  Harris 
E.  Cliirk,  2  Barb.  S.  C.  R.  94.  S.  C.  3  Comst.  li.  fi3.  Wright  if.  Wright,  cited  in  the  note, 
impra,  if  overruled.     See,  also,  Flint  v.  PaCtee,  3S  N.  U.  £30. 

It  boB  been  held  in  Ganneclicnt  that  tbe  promissory  note  of  a  tiird  pemm,  though  not 
payable  to  bearer,  nor  so  Indorsed  as  to  transfer  the  legal  title  by  delivery  merely,  may  be 
tba  subject  of  a  dunatio  catad  Biorlit.  Brown  t.  Brown,  18  Goon.  R.  410;  Bud  see  Cialg  e, 
Craig,  8  Barb-  Ch.  H.  la,  IIT,  118.  See  also  Smith  u.  Kittridge,  21  Vennout  K.  288. 
BodIs  v.  Ellis,  31  Eng.  L.  Si  Eq.  887.    Sessions  v.  Moaely,  4  Cusb.  BT. 

I  BrinckerhoS'i.  Lawrence,  i  Saodf.  Ch.  K.  iOO. 

vol-  n.  50 
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civilians  and  of  the  English  law,  that  donations  cannot  be  sus- 
tained to  the  prejudice  of  existing  creditors,  (a) 


(a)  Voet,  Com.  ad  Pand.  39,  5,  wc.  SO.  PoChier,  Traits  dea  DoDatioDs  entre  VUi, 
«ec.  3,  art.  1,  gee.  2.  Toutlior,  Droit  Ciril  Franfais,  torn.  r.  p.  733.  Smith  o.  Casen, 
filed  in  i  P.  Wms.  406,  note. 
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LECTURE  XXXIX. 

OP    COHTRAOTS. 

In  entering  upon  bo  extensive  and  so  complicated  a  field  of 
inquiry  as  that  concerning  contracts,  we  must  necesBarily  confine 
our  attention  to  a  general  outline  of  the  subject;  and  endeavor 
to  collect  and  arrange,  in  simple  and  perspicuous  order,  those 
great  fundamental  principles  which  govern  the  doctrine  of  con- 
tracts, and  pervade  them  under  all  their  modifications  and 
variety,  {a) 

L  Of  the  parties  thereto. 

An  executory  contract  is  an  agreement  of  two  or  more  per- 
sons, upon  sufficient  consideration,  to  do  or  not  to  do  a 
particular  thing.  (6)     *  The  agreement  is  either  under  seal     '  450 
or  not  under  seal.     If  under  seal,  it  is  denominated  a 


(a)  The  Uieat  and  best  Piectical  Treatise  in  the  EDgUsh  law  on  the  Law  of  Con- 
tracH  not  ander  Seal,  is  the  one  under  that  title  by  Mr.  Chitty ;  and  the  Philadelphia 
editioD  of  1634  ia  much  improred  by  notea  and  references  lo  American  ciisca,  by 
Francis  I.  TnJubat,  Esq.,  of  the  Pennsylvsnift  bar.  A  Treatise  on  the  Law  of  Con- 
tracts,  and  Bights  and  Liabilities  of  Contracts,  by  G.  G.  Addisoo,  of  ilie  Inner  Tem- 
ple, in  two  volumes,  has  alncs  appeared,  and  is  fall  and  rery  comprehensive. 

(i)  a  Blacks.  Com.  442.  Plowd.  Rep.  17  a.  Cora.  Dig.  tit.  Agreement,  A.  I. 
The  definition  of  a  contract  in  the  English  law  is  distinguished  for  neatness  and  pre- 
eision.  The  definition  in  the  Code  Napoleon,  No.  1101,  is  more  diffase.  "  A  con- 
tract," says  that  code,  "  is  an  agreement  by  which  one  or  more  persons  bind  themselves 
to  one  or  more  others,  lo  give,  to  do,  or  not  to  do  some  thiog."  This  definition  is 
esaentially  the  same  with  that  in  Pothier,  Trait^  dea  Oblig.  No.  3.  A  contract,  says 
Ch.  J.  Marshall,  4  Wheaton,  197,  is  an  agreement  in  which  a  party  undertakes  to  do, 
or  not  to  do,  a  particular  thing.  An  able  writer  on  contracts,  in  the  Atnorican  Jurist 
(vol,  XX.)  for  October,  1B38,  prefers  this  definition,  which  drops  the  word  "  consider- 
atiOD,"  to  that  of  Blackstone.  Bat  as  an  agreement,  valid  in  law,  necessarily  requires 
parties,  a  safficujit  aoaiideralioa  and  an  object,  all  thene  essential  members  of  the  defini- 
tion ought  to  be  stated,  or  the  definition  is  imperfect.  A  soffident  conaideration  is  in  , 
the  pnrview  of  the  English  law  essential  to  the  legal  obligatioa  of  a  contract ;  and  the 
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8{>ecialty,  and  if  not  under  a  seal,  an  agreement  by  parol ;  and 
the  latter  inclndes  equally  verbal  and  'written  contracts  not  under 
seal,  (a)  The  agreement  conveya  an  interest  either  in  possession 
or  in  action.  If,  for  instance,  one  person  sella  and  delivers  goods 
to  another  for  a  price  paid,  the  agreement  is  executed,  and  be- 
comes complete  and  absolute ;  bnt  if  the  vendor  agrees  to  sell 
and  deliver  at  a  future  time,  and  for  a  stipulated  price,  and  the 
other  party  agrees  to  accept  and  pay,  the  contract  is  executory, 
and  reste  in  action  merely.  There  are  also  express  and  implied 
contracts.  The  former  exists  when  the  parties  contract  in  ex- 
press words,  or  by  writing ;  and  the  latter  are  those  contracts 
which  the  law  raises  or  presumes,  by  reason  of  some  value  or 
service  rendered,  and  because  common  justice  requires  it. 

Every  contract,  valid  in  law,  is  made  between  parties  having 
sufficient  understanding,  and  age,  and  freedom  of  will,  and  of 
the  exercise  of  it,  for  the  given  case.'  We  have  already  consid- 
ered how  &r  infants  and  married  women  ore  competent  to  con- 
tract. The  contracts  of  lunatics  are  generally  void  from  the 
period  at  which  the  inquisition  finds  the  lunacy  to  have  com- 


onlj  difierence  between  simple  contracts  and  ipedalties  is,  that  in  the  latter  the  cod' 
Bidcralion  is  presumed,  and  so  Btrongl;  that  the  obligor  is  estopped,  bj  the  eolemniij 
of  the  instinment,  from  aTerring  a  want  of  considerntion.  See  infin,  p.  464,  note.  In 
the  Partidas,  part  5,  tit.  II,  law  1,  a  promise  is  defined  to  be  "a  verbal  agreement, 
matnallj  cntoed  into  between  men,  wilh  bii  intention  to  obligate  ihemsclTet,  the  one 
to  the  other,  R>  give  or  to  do  a  certain  thing  agreed  npon."  *  See  ^le  tranalation  of 
the  Partidas  on  Contnicts  and  Sales,  by  MesarB.  Morean  &  Carlton,  New  Orleans, 
1820.  The  Partidas  is  the  principal  code  of  the  Spanish  laws,  compiled  in  Spahi,  un- 
der the  reign  of  Alpbonto  the  Wise,  in  the  middle  of  the  thirteenth  centnrj;  and  it  is 
declareil  b;  ^e  translalora  to  excel  everf  other  body  of  law  in  simplicity  of  style  and 
.clearness  of  expression.  It  is  essentially  en  ahndgmeat  of  the  ciril  taw;  and  it  ap- 
pears to  be  a  code  of  legal  principles,  which  is  at  once  plain,  simple,  concise,  jnsl,  and 
imosCentations  to  an  eminent  degree. 
(a)  Bann  v.  Hagbes,  7  Tenn  B«p.  350,  note.    BalUrd  ■>.  Walker,  3  Johns.  Cas. 


1  A  less  degree  of  intellect  will  snfficeto  make  a  will  than  to  make  a  contmct,  yet  eome- 
thing  more  is  reqaited  than  mere  pnsaive  memory.  ConvorsB  r.  ConTorse.  31  Vermont  R. 
1S8.  See  Warring  v.  Warring,  12  Jniist  Rep.  1B48,  p.  B47,  for  an  iatercstliig  di?cns«ion  Of 
the  natnre  and  degrees  of  insanity.  Lord  BroD^hsni  thinks  Ihnt  It  is  erroneon!i  to  sup- 
pose that  a  mind  established  to  be  partially  insane,  can  be  really  sound  on  any  sobject. 

s  No  BCtiDD  will  lie  on  a  covenant  b;  C.  to  pa<^  >i  sum  of  money  to  A.,  B.,  and  C,  or  the 
.  snrriTors  or  snirlTor  of  them,  on  their  joiot  acconot.  Faulkner  v.  Lowe,  S  Wels.,  H.,  & 
Gor.  Rep.  686. 
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menced.  (a)     But  the  inquisition  is  not  conclneive  evidence  of 
the  fact ;  and  the  party  affected  by  the  allegation  of  lunacy  may 
gainsay  it  by  proof,  without  first  traversing  the  inquisition.  (&)' 
In  the  case  of  Baxter  v.  The  Earl  of  Portsmouth,  the  K.  B,  went 
qnite  far  towards  annihilating  the  plea  of  lunacy  in  the 
case  of  fair  'dealing ;  for  they  held  that  the  inquisition     •451 
of  lunacy  was  not  admitted  to  form  any  defence,  on  the 
ground  that  the  goods  famished  by  the  tradesman  were  suitable 
to  the  condition  of  the  defendant,  and  that  he  had  no  reason  to    ' 
suppose  that  the  defendant  was  a  lunatic,  (c)     So,  in  NieU  v. 
Morley,  (d)  the  master  of  the  roUe  held,  that  a  court  of  equity 
would  not  interfere  to  set  aside  a  contract  oveireached  by  an 
inquisition  of  lunacy,  if  it  was  fair,  and  made  without  notice  of 
the  derangement,  (c)^ 

The  general  rule  is,  that  sanity  is  to  be  presumed  until  the 
contrary  be  proved ;  and,  therefore,  by  the  common  law,  a  deed 
made  by  a  person  turn  compos  is  voidable  only,  and  not  void ; 
and  when  an  act  is  sought  to  be  avoided,  on  the  ground  of 
mental  imbecility,  the  proof  of  the  fact  Hea  upon  the  person 
who  alleges  it  On  the  other  hand,  if  a  general  mental  derange- 
ment be  once  established  or  conceded,  the  presumption  is  shifted 
to  the  other  side,  and  sanity  is  then  to  be  shown.  (/)    The 


(a)  Attomej-Ocaeral  v.  Farkhnrsc,  1  Ch.  Cas.  112. 

[b)  Sei^eson  v.  Sealey,  3  Atk-  Rep.  412.  Faalder  v.  Silk,  3  Campb,  N.  P.  Rep. 
126-  Baxter  f.  Earl  of  PorteinoiUli,  5  Bameir.  &  Creaa.  170.  S.  C.  7  Dow.  Si  Ry- 
lanij,  614.    S  Can.  &  Pajiie,  178.    Dea  v.  Clark,  5  Halsied'a  Rep.  217. 

{c)  Sgo,  also,  to  S.  P.,  Brown  v.  Jodrell,  S  Carr.  £  Payne,  SO. 
(d)  9  Vea.  478. 

(e|  The  English  act  of  Augaat  4,  1S45,  cont^na  judicions  and  hamone  prOTieions, 
relative  to  the  care  and  treatment  of  lunatics. 

(/)  Swinb.  part  9,   aec.  -?,  T  4,  7.      Attorney- General  v.  Pamthcr,  3  Bro-  441. 

1  See  Keyi  t.  Norria,  S  Bich.  Eq.  8BB. 

s  A  felrand,ii)iin^execut«d  contract,  made  with  a  InnaHe  apparently  ofsoand  mind, 
and  not  known  to  be  otherwise,  and  of  which  he  haa  taken  the  benefit,  if  the  parties  can- 
not tie  placed  tn  fdWu  i^,  caimot  be  set  sside  by  him  or  his  repreaentntives.  Molton  r. 
,  Camroua,  3  Eich.  487.  S-  C.  «  Eich.  17-  And  wa  Price  v.  Berrington,  7  Eng.  L.  &  Eq. 
364.  Beavan  e.  McDoaneli,  24  Eng.  L,  &  Eq.  484.  The  wife  of  a  lunatic  may  pledge  his 
credit  fbr  neeessftries.  Read  n-  Legsrd,  4  Eng-  L-  k  Eq.  633.  A  lunatic  might  be  arreated, 
at  common  law,  in  a  cItU  auit.  Bush  b.  Psttibonc,  4  Comst  B.  800.  Person  v.  Warren, 
14  Barb.  B.  4S8.  After  iaquest  and  the  appointment  of  a  committee,  all  contracts  by  the 
lunatic  are  abeolutely  void.  Eitihugh  v.  Wilooi,  U  Barb.  B.  386.  Wadsworth  e.  Sher- 
num,  U  ib.  IS*. 

60" 
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party  himself  may  set  up  as  a  defence,  and  in  avoidance  of  tiie 
contract,  that  he  was  mm  compos  mentis  when  it  was  alleged  to 
have  been  made.  The  principle  advanced  by  Littleton  and 
Coke,  (a)  that  a  man  shall  not  be  heard  to  stultify  himself  has 
been  properly  exploded,  as  being  manifestly  absnrd  and  against 
natural  justice,  (b) 

The  rule  formerly  was,  that  intoxication  was  no  excnse,  and 
created  no  privilege  or  plea  in  avoidance  of  a  contract ;  (c)  bat 
it  is  now  settled,  according  to  the  dictate  of  good  sense  and 
common  justice,  that  a  contract  made  by  a  person  bo  destitate 
of  reason  as  not  to  know  the  consequences  of  his  contract, 
though  bis  incompetency  be  produced  by  intoxication, 
•453  ■  is  void,  (d)  This  question  was  fully  and  ably  consid- 
ered in  Barrett  V.  Buxton ;  {e}  and  it  wa«  decided  that 
an  obligation,  executed  by  a  man  when  deprived  of  the  exer- 


Lord  BTSbine,  in  Wbite  c.  Wilson,  13  Vei.  88.  Jackson  i>.  Van  DaseD,  5  Jobm. 
Rep.  144.  Ballew  0,  Clarke,  a  IredeU's  N.  C.  Bep.  23,  Allis  c.  Billings,  B  Mawalf, 
415. 

(a)  Littleton,  sec.  405.    Bererle'r'a  cbm,  4  Co.  133.    Co.  Litt.  947  ». 

(6)  F.  N,  B.  S03,  D.  Yates  f .  Boea,  Str.  Rep.  1 104.  Lord  Holt,  in  Cole  d.  Rob- 
ins, BullcHfl  N,  P.  172.  Webster  v.  Woodford,  3  Day's  Rep,  90.  Grant  u.  Thomp. 
eon,  4  Conn.  Rep.  203.  Mitchell  v.  Kingman,  9  Pick.  Bcp.  431.  Bico  v.  Pect,  15 
Jobns.  Rep.  503.  Ballew  v.  Clarke,  2  Iredell's  S.  C.  Sep.  23.  In  Baxter  o.  Eart  of 
Portsmonlh,  supra,  p.  450,  n.  b.,  Littledile,  J.,  said  that  a,  tptciaUg  might  be  avoided  by 
plea  of  tanncy,  if,  at  ihe  Lime  it  vas  executed,  the  defendant  was  Ron  compoi  mcntiii 
bat  that  the  rutb  did  not  apply  to  the  caso  of  necessaries  supplied  10  n  parson  insane 
on  some  particular  subject  and  sound  on  others,  though  found  by  iaquisition  to  have 
been  of  nusonnd  mind  when  .tbe  contract  vas  mode.  And  in  Brown  ir.  Jodrell,  8 
Corr.  &  Payne,  30,  8.  C.  1  Moody  &  Molkin,  105,  Lord  Tenterden  would  not  allow  a. 
defendant  to  sinltify  hioigelf  in  an  action  of  assumpsit  for  work  and  tabor,  nntess  ho 
could  show  imposition  in  coaseqaence  of  menial  imbecility.  The  point,  whether  lui' 
sound  mind  could  be  a  defence  in  the  case  of  an  unexecuted  contract,  was  expressly 
waived  in  the  case  of  Baxter  v.  Earl  of  Portsmouth.  Tbe  role  allowing  defendant 
to  atulUfy  himself  by  plea,  seems  now  to  be  confined  to  specialties. 

(«)  Co.  Litt.  247  R.    Johnson  v.  Medlicotl,  cited  in  3  P.  Wms.  130. 

{d)  LoM  Holt,  in  Cole  ».  Robins,  Bntier'a  N.  P.  172.  Lord  Ellenboioagh,  in  Pitt 
V.  Smith,  3  Camp.  Rep.  33.  1  Starkic's  N.  P.  Rep.  126.  Sir  WiltUm  Grant,  in 
Cooke  B.  Clayworth,  18  Ves.  12.  Wade  £  Massy  v.  ColTert,i  Mill's  Const.  Bep. 
26.  Ring  B.  Huntington,  1  ib.  162.  Foot  v.  Tewksbnry,  2  Vermont  Hep.  B7.  Pren- 
tice V.  Achom,  2  Paige's  Rep.  30.  Burroughs  d.  Richman,  1  Green's  N.  J.  Rep.  233. 
Harbison  n.  Lemon,  3  Blackf.  Ind.  Bap.  51.  Holchkiss  v.  Fortson,  7  Terger,  67. 
Gore  D.  Oibson,  13  Moeson  &  Webby,  623. 

(«)  2  Aiken's  Vermont  Rep.  167.  Hatchinson  v.  Tindall,  2  Green's  N.  J.  Ch. 
Bep.  357,  8.  P. 
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cise  of  his  anderstandiog  by  intoxication,  was  voidable  by  bim- 
self,  though  the  intoxication  was  voluntary,  and  not  procored 
through  the  circamvention  of  the  other  party,  (a) ' 

Imbecility  of  mind  is  not  sufficient  to  set  aside  a  contract 
when  there  is  not  an  eaaential  privation  of  the  reasoning  facul- 
ties, or  an  incapacity  of  imder standing,  and  acting  with  discretion 
in  the  ordinary  affairs  of  life.  This  incapacity  is  now  the  test 
of  that  unsonndneBs  of  mind  which  will  avoid  a  deed  at  law. 
The  law  cannot  undertake  to  measure  the  validity  of  contracts 
by  the  greater  or  less  strength  of  the  understanding ;  and  if  the 
party  be  compos  mentis,  the  mere  weakness  of  bis  mental  powers 
does  not  incapacitate  him.  {b)  Weakness  of  understanding 
may,  however,  be  a  material  drcnmstance  in  establishing  an  in- 
ference of  unfair  practice  of  imposition ;  and  it  will  naturally 
awaken  the  attention  of  a  conrt  of  justice  to  every  unfavorable 
appearance  in  the  case,  (c)  Nor  is  a  person  bom  deaf  and  dumb 
to  be  deemed  absolutely  non  compos  mentis,  though  by  some  of 
the  ancient  authorities  he  was  deemed  incompetent  to  con- 
tract, (d)  The  proposition  would  seem  to  be  a  reason- 
able one,  that  every  such  person  was  'prima  fade  incom-  '453 
petent,  inasmuch  as  the  want  of  hearing  and  speech  must 
exceedingly  cramp  the  powers,  and  limit  the  range  of  the  hu- 


(a)  DrunkeDneea  readoc^d  a  coDtr&ft  loid  bj  the  civil  law.  Fotbier,  Traicri  des 
Oblig.  49.  Heinece.  Elem.  Juris.  Nw,  I,  13.  The  mle  in  equilj  U/that  the  eonrc 
will  not  interfere  to  ssaiat  a  person  on  the  gronnd  morefy  of  intoiicalion  ;  but  if  anj 
Qubir  BdvnnlBge  hm  been  taken  of  ihe  person's  intoxicHtion,  it  will  render  all  proper 
aid.  Cooke  v.  Clapronh,  18  Ves.  12.  Hutchinson  v.  Tindall,  S  Green's  N.  J.  Kep. 
357.  Crane  V.  Conklin,  Sazton's  S.  J.  Ch.  Rep.  346.  Dealing  with  persons  non 
compot  is  evidence  of  fraud;  bnt  if  the  eridenco  ofgoodfaiDb  is  fnll,  and  tbe  contract 
beneficial  to  the  infirm  person,  the  court  of  chancery  will  not  interfere.  Jones  t.  Per- 
kins, 5  I).  Monroe,  227. 

II)  Osmond  t).  Fiiiroj,  3  F.  Wms.  139.  Lord  Hardwicke,  in  Ttcnnot  n.  Vadc,  2 
Atk.  Rep.  324.     Ball  n.  Hanoin,  I  Dow's  N.  S.  Bep.  380. 

(e)  Blacbford  t>.  Christian,  1  Enapp't  Rep.  73. 

(i^t  Brower  v,  Fisher,  4  Johns.  Ch.  Rep.  411.  Bracton,  de  Exception ibus,  lib.  i, 
ch.  20,  Fieta,  lih.  6,  eh.  40.  Bro.  tit.  Escheitt,  pi.  4.  The  civil  law  also  held  such 
afflicted  persons  to  be  fit  subjects  for  a  curator  or  guardian.  Insti  1,  £3,  24.  Ibid.  2, 
12,  3.     Vinnios  and  Feniere,  h.  t. 

>  In  Gore  t>.  Qibson,  cited  wpro,  a  distinction  is  tahen  betireon  an  express  and  implied 
contract.  In  the  lutter,  as  for  money  had  and  receiTed,  neaessaries  fhraished,  &o.,  druok- 
ennesi  may  be  no  defence. 
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man  mind.  But  it  is  well  known,  by  numerons  and  afTecting 
examples,  that  persona  deprived  of  the  faculty  of  speech  and  the 
sense  of  hearing,  possess  sharp  and  strong  intellects,  auaceptible 
of  extensive  acquiiements  in  morals  and  science,  (a) 

If  the  contract  be  entered  into  by  means  of  violence  offered 
to  the  will,  or  under  the  influence  of  undue  coostraint,  the  party 
may  avoid  it  by  the  plea  of  duress ;  and  it  is  requisite  to  the 
validity  of  every  agreement,  that  it  be  the  result  of  a  free  and 
bona  fide  exercise  of  the  will,  (&)  If  a  person  be  under  an  arrest 
for  improper  purposes,  without  a  just  cause,  or  where  there  is  an 
arrest  for  a  just  cause,  but  without  lawful  authority,  he  may  be 
considered  as  under  duress.  The  geaeral  rule  is,  that  either 
the  imprisonment  or  the  dnresa  must  be  tortious  and  without 
lawful  authority,  or  by  an  abuse  of  the  lawful  authority  to 
arrest,  to  constitute  duress  by  imprisonments,  (e)  Nor  will  a 
contract  be  valid  if  obtained  by  misreptesentation  or  conceal- 
ment, or  if  it  be  founded  in  mistake  as  to  the  subject-matter  of 
the  contract.  Bat  the  distinctions  under  this  head  will  be  con-' 
sldered  at  large  in  a  subsequent  part  of  the  lecture. 

(d)  Mr.  Justice  Storj,  in  hia  Commentariea  on  Equi[;  JariaprndeDce,  pp.  337-345, 
has  fall/  discussed  the  qucaiion,  and  examined  the  aathoritiee  both  in  the  English  and 
the  civil  lair,  which  bear  on  it,  respecting  the  relief  oSbrded  in  equitj  against  coo- 
tracts  and  other  acts  of  persons  wtiollj  or  pattiallj  nun  ninipoi  nunrii. 

(6)  Bj  the  Scotch  law,  force  and  fear  snnol  engagements,  when  ihoy  are  snch  a« 
to  shake  a  mind  of  ordinary  firiDQCSS.  Bell's  Principles  of  the  Law  or  Scotlaiid,  p.  b. 
Fear  of  unlawful  im  prison  meiit  willconslilute  a  case  of  dnresa  per  minat,  and  avoid  a 
contract.    Co.  Lilt.  9 S3  b.    2  Inst.  483.    Foshaj  c.  Ferguson,  5  Hill's  N.  Y.  Rep.  154. 

(c)  Nicholls  V.  Nicholis,  1  Atk.  409.  Tbompsoa  v.  Lockwood,  IS  Johns.  Sep.  359. 
Watkina  o.  Baird,  G  Mass.  Rep.  51 1.  Stonffer  v.  I.at»haw,  S  Watts'a  Penn.  Rep.  165, 
Richardson  i>.  Duncan,  3  N.  H.  Rep.  SOB.  This  last  case  nates,  that  even  an  arfest 
for  a  just  cause  and  under  lawful  aathoritj,  may  amonnt  to  dnresa,  if  done  for  nnlaw- 
ful  purposes.  5  Hill's  N.  Y.  Rep.  1S7,  8.  F.'  There  is  a  material  distinction  between 
duress  of  the  person  and  duress  of  goods,  and  the  latter  will  not  render  an  agteement 
Toid.  Skeate  v.  Beale,  11  Adolp.  &  Ellia,  983.  Powell,  J.,  in  11  Mod.  303.  Bnt 
though  a  man  may  not  avoid  his  bond  procured  by  an  illegal  distress  of  his  goods, 
Mr.  Juitice  Bronaon  had  no  doubt  that  a  contract  procured  by  threats  and  the  fear  of 
battery,  or  the  datractian  o/propah/.  might  be  avoided  on  the  ground  of  doress.  Foi- 
hiiy  V.  Forgnaon,  rap.' 

>  See  Breck  v.  Blanchard,  2  FosL  803. 

1  Payments  mode  <n  case  of  dnreas  of  personal  property,  may  be  recovered  back. 
Fleetwood  v.  City  of  New  York,  S  Sandf.  S.  0.  R.  476.  Baimony  v.  Blngbam,  1  Duer,  R. 
129.  See  also  Gates  v.  Hadwm,  5  Eng.  L.  &  Eq.  46S.  Mavor  of  Baltimore  •.  Lefferman, 
4  GIU,  R.  41S. 
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IL   The  lex  loci  as  to  contracts. 

Qaestiona  have  frequently  arisen  on  the  effect  to  be  given  to 
foreign  laws,  when  brought  into  view  in  diacassions  concerning 
personal  rights  and  contracts.  The  inquiry  is,  bow  are  con- 
tracts made  abroad  to  be  construed,  and  in  what  manner  and  to 
what  extent  are  they  to  be  enforced  and  dischai^ed,  when  the 
law  of  the  country  in  which  they  were  made,  and  the  law  of 
the  country  in  which  performance  is  sought,  are  in  coUis- 
ioQ?  The  subject  forms  a  secondary  branch  of  the 
'law  of  nations;  and  the  rules  by  which  such  questions  *454 
are  governed  are  founded  on  the  principles  of  general 
jurisprudence,  and  are  incorporated  into  the  code  of  national 
law  in  all  civilized  countries.  It  is  sometimes  called  private 
intemarional  law,  and  it  exists  not  strictly  ex  jvre  gerUium,  but 
rests  on  the  comilas  gentium.  But  if  one  independent  state 
allows  commercial  intercourse  and  contracts  between  its  citi- 
zens and  those  of  another,  the  rights  of  the  parties  and  the  rela- 
tion between  them  would  seem  to  have  a  higher  claim  than  that 
of  mere  comity, — a  claim  of  justice,  though  perhaps  of  imper- 
fect obligation  under  the  laws  of  independent  states  within 
their  own  territories.  The  principal  events  which  produce  a 
conflict  in  respect  to  personal  rights  and  the  distribution  of 
property  between  the  laws  of  the  country  w^here  the  judicial 
discussions  arise  and  the  laws  of  the  place  of  the  party's 
domicil,  are  marriage,  death,  bankruptcy,  and  the  application  of 
remedies.  We  have  already  adverted  to  the  subject,  (thongh 
necessarily  in  the  brief  manner  which  the  nature  of  the  present 
undertaking  required,)  in  respect  to  the  effect  of  foreign  suits 
and  judgments ;  (a)  abd  in  respect  to  marriage,  (b)  divorce,  (c) 
infancy,  (d)  assignments  in  bankruptcy,  (e)  the  discharge  of 
insolvent  debtors  {/)  and  the  distribution  of  intestates'  es- 
tates, (g)     A  further  view  of  the  doctrine  will  be  useful,  and 


(a)  Sapni,  p.  IIB.  (b)  Si^ira,  pp.  91,  183,  184. 

(c)  Sapra,  pp.  lOS-lla.  ((/)  Supra,  p.  333. 

(e;  Supra,  pp.  404-108.  (/)  Supra,  pp.  392,  393. 

{g)  Supra,  pp.  67, 428-434.  Those  anivenitl  pcraocol  qa&li^ea  which  the  laws  of 
all  ciTilized  na^ona  consider  03  esBentiallT  affecting-  the  capacity  to  contract,  us 
majorit}'  and  minorily,  marriage,  or  cclibnfj,  sanitj  or  lunacy,  &c.,  are  regulatod  by 
the  ier  domkUii,  and  travel  with  parties  wherever  they  go,  a*  see  pott,  p.  456. 
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cannot  fail  to  be  interesting  to  the  student,  in  its  application  to 
contracts  at  large  ;  for  questions  arising  on  the  extra-territorial 
operation  of  statutes,  usages,  and  judicial  decisions,  are  becom- 
ing frequent  and  delicate  topics  of  discussion  in  .our  Americaji 
law. 

A  contract,  valid  by  the  law  of  the  place  where  it  is  made, 
is,  generally  speaking,  valid  everywhere  jvre  gefUium,  and  by 
tacit  assent.  The  lex  loci  contractus  controls  the  natoie,  con- 
struction, and  validity  of  ^be  contract ;  and  on  this  broad  foun- 
dation the  law  of  contracts,  founded  on  necessity  and  commer- 
cial convenience,  b  said  to  have  been  originally  established,  (a) 
If  the  rule  were  otherwise,  the  citazena  of  one  country  could  not 
safely  contract,  or  carry  on  commerce,  in  the  territories  of  an- 
other. The  necessary  int^course  of  mankind  requires 
*4£>5  'tiiat  the  acts  of  parties,  valid  where  made,  should  be 
recognized  in  other  countries,  provided  they  be  not  con- 
trary to  good  morals,  nor  repugnant  to  the  policy  and  positive 
inetitutions  of  the  state,  (b) 

The  doctrine  of  the  lex  loci  is  replete  with  subtle  distinctions 
and  embarrassing  questions  which  have  exercised  the  skill  and 
learning  of  the  earlier  and  most  distinguished  civilians  of  the 
Italian,  French,  Dutch,  and  German  schools,  in  their  discus- 
sions on  highly  important  topics  of  international  law.  (c)    These 


(a )  Ex  hoc  jure  geatiiaa  omna  p/Ene  amlradui,  inrrotjucft  > 
nfceiiilatihut.  Inst-  I,  B,  2.  Parfeesns,  Droit  raminerciii!,  lom.  T.  p.  148!.  Trashor 
V.  EverharT,  3  Gill  4  Johns.  234.  Pickering  u.  Fisk,  6  Vermont  Kep.  loa.  Storj's 
Com.  oa  the  ConSkt  of  Lbwb,  }  242,  Reaarm  imperiomm  id  amiter  agmt  ut  jura 
CMjiaiiue  populi  intra  termiiiBt  tjui  exerdia,  tairaiit  tdiiqut  taam  inn,  qualema  ntii/  pola- 
taii  aut  jiiri  allenat  imperanlii  ejuiqae  ciuium  prajudicavr.  Haber,  lit-  3,  de  Conflictn 
Letcom,  sec,  2. 

(4)  This  principle  of  pnblic  lair,  Eaja  Toallier,  (Droit  Ciril,  torn.  x.  tec  SO,  n.}  ia 
veil  explained  and  enforced  bj  M.  Bajard,  in  the  Nonvelle  Collection  de  Juriiprn- 
dence,  torn,  ix,  759,  and  which  he  ondertook  in  ooiynnetion  with  M.  Camui. 

(c)  Among  a  host  of  JarisH  who  hare  displayed  their  rewarch  and  'acnteneu  on 
these  subjects,  the  most  preeminent  are,  Dnmonlin,  d'Argentra,  Bni^ndiu,  Boden- 
bnrgh,  P.  &  3,  Voet,  BonltenoiB,  Bonhier,  and  Bubema;  and  their  reapective  doc- 
trines, pretensions,  and  morils,  were  criticallj  and  ably  examined  by  Mr.  Livermore, 
of  New  OrleoDS,  in  his  Dissertation  on  Personal  and  Heal  5tatat£9,  published  in  - 
I8S9 — a  work  which  is  verj  creditable  to  bis  learning  and  Tigorons  spirit  of  inquiry. 
A  curions  ^t  is  mentioned  bj  Mr.  Robertson,  in  his  Treatise  on  the  Law  of  Per- 
sonal Succession,  He  eajs,  that  of  the  ninety-one  conttnenlal  writers  on  die  subject 
of  the  Conflict  of  Lawi,  qaot«d  or  referred  to  b j  the  American  jnriVa,  LiTermora 
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topics  were  almost  unknown  in  the  English  courts,  prior  to  the 
time  of  Lord  Hardwicke  and  Lord  Mansfield ;  and  the  English 
lawyers  seem  generally  to  have  been  strangers  to  the  discassioas 
on  foreign  law  by  the  celebrated  jurists  in  continental  Europe. 
When  the  subject  was  introduced  in  Westminster  Hall,  the 
■  only  work  which  attracted  attention  was  the  tract  in  Huber, 
entitled  De  Conflictu  Legum,  and  which  formed  only  a  brief 
chapter  in  his  voluminous  Prelections  on  the  Roman  I^w ;  and 
yet  it  appears  that  the  very  great  diversity  of  laws  and  usages 
in  the  cities,  provinces,  and  states  of  G^ermany,  Holland,  and 
France,  bad  produced  far  more  laborious  investigations 
on  the  subject,  (a)  In  ihe  works  of  the  civilians  on  *  the  *  456 
continent  of  Europe,  the  application  of  the  law  of  domi- 
cil  or  the  lex  loci  on  the  oue  hand,  and  the  lex  fori  or  rei  sita 
on  the  other,  is  made  to  depend  on  the  distinction  between  real 
and  personal  statutes.  According  to  the  understanding  of  an 
American  lawyer,  a  statute  means  an  express  act  of  the  legisla- 
ture of  the  country ;  but  the  jurists,  educated  in  the  schools  of 
the  civil  law,  apply  the  term  statute  to  any  particular  municipal 
law  or  usage,  though  resting  for  its  authority  on  judicial  decis- 
ions or  the  practice  of  nations.  A  personal  statute  is  a  law, 
ordinance,  regulation,  or  custom,  the  disposition  of  which  affects 
the  person,  and  clothes  him  with  a  capacity  or  incapacity, 
which  he  does  not  change  with  every  change  of  abode:  but 
which,  npon  principles  of  justice  and  policy,  he  is  assumed  to 
carry  with  bim  wherever  he  goes.     A  real  statute  aifects  things 


and  Slorj,  >  large  proportion  of  them  was  nol  to  b«  found  in  the  poblic  law  libraries 
in  London,  bat  all  of  them,  except  six,  were  to  be  met  with  in  that  admirable  reper- 
tory of  books  of  law,  the  librarj  of  the  faculty  of  wlvocates  in  Ediotnirgh,  Mr. 
LivennoTB,  while  a  practising  lawyer  in  New  Orleans,  had  collected  flvro  contineiital 
Europe  most  of  those  rare  works  as  part  of  his  valuable  law  librarj,  and  which  library 
he  bequeathed  bj  will  to  Harvard  Dniversicy,  in  Massnchiuells. 

(a)  The  foreign  treatises  of  moat  interest  Of  the  doctrine  of  the  lex  lod,  in  addition 
to  that  of  Hnbcr,  are  understood  to  be  Rodenbnrgh's  Tmctatns  de  Jure  quod  Oritur 
ex  StaCutomm  Diversitaie,  P.  Vocl'a  De  Statatia  Eorumque  concursQ,  Hertius's  De 
CoUisaione  Legum,  and  O,  G.  Titius's  De  Conflictn  Legum.  Mr.  Henry  published 
at  London,  1823,  a  Treatise  on  Foreign  Law,  and  particularly  on  the  differtaat  Mvitei 
ptrmaai  and  rtal  tiatattt,  and  ill  effieti  trnjor^gnjudgmenti  and  coatracU,  tuarrioffn  and 
will*.  In  thM  treatise  he  shows  himself  to  be  a  master  of  many  of  the  foreign  works 
on  this  nibject;  and  he  bestows  particniw  commendation  on  the  treatise  of  Roden- 
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as  used  in  contradistinction  to  persons ;  and  their  operation  is 
necessarily  confined  within  territorial  limits,  or  ad  locum  ret 
sita.  {a)  According  to  this  distinction,  laws  regolating  the 
marriage  and  nuptial  contracts,  divorce,  the  period  of  infaney, 
and  the  disposition  of  personal  property,  are  personal  statutes ; 
while  laws  regulating  the  descent,  transmission,  and  duposition 

of  real  property,  and  the  nature,  extent,  and  limitation  of 
*  4d7     civU  remedies,  are  real  statutes.     Bat  the  'diffiColty  with 

the  civilians  has  been  to  draw  a  clear,  precise,  and  prac- 
tical tine  of  distinction,  and  one  worthy  of  insertion  in  the  code 
of  internatiooal  jurisprudence,  between  the  real  and  personal 
statutes;  and  many  of  their  discussions  are  involved  in  perplex- 
ity and  confusion.  Merlin  arrives  at  the  most  definite  and 
intelligible  result.  In  his  view  of  the  subject,  the  laws  which 
regulate  the  condition,  capacity,  or  incapacity  of  persons,  are 
personal  statutes ;  and  those  which  regulate  the  quality,  trans- 
mission, and  disposition  of  property,  are  real  statutes.  The 
test  by  which  they  may  be  distinguished  consists  in  the  circum- 
stance, that  if  the  principal,  direct,  and  immediate  object  of  the 
law  be  to  regulate  the  condition  of  the  person,  the  statute  is 
personal,  whatever  may  be  the  remote  consequences  of  that 
condition  upon  property.  But  if  the  principal,  direct,  and  im- 
mediate object  of  the  law  be  to  regulate  the  quality,  nature, 
and  disposition  of  property,  the  statute  is  real,  whatever  may 
be  its  ulterior  effects  in  respect  to  the  person.  (6) 

The  doctrine  in  question  may  be  considered,  1.  In  its  ap- 
plication to  the  obligation  and  construction  of  contracts ;  2.  In 
its  application  to  the  remedy. 


[a\  Mr.  Heniy  and  Mr.  Livennore  hare  become  so  oomi^etely  iaiCiaBd  in  tho 
learning  of  the  Boman  civil  law,  as  lo  we  the  tenns  rtal  and  pertoaai  atatuta  u 
familiarly  as  an  Eaglisb  lawyer  would  the  worda  real  and  j>erw)n*l  propertj.  I  bt^ 
kave,  however,  to  protest  iigunst  the, introduction  into  our  Anterioiii  Jarisprudcuce 
of  Eucb  a  perveraioD  of  the  word  Btatntc,  bo  long  be  we  can  find  otbar  and  more 
appropriaie  terms  to  distinguish  fpreign  from  dtHnesiic  law,  or  tlie  law  of  the  domicil 
from  the  lavr  of  the  territory. 

(b)  IKpertoire  de  JuriEpmdcnce,  tit  Autorlsation  MsTntale,  sec.  10.  The  writers 
on  the  civil  law  freqaentlj  speak  of  the  statia  of  the  person,  bj  which  [hey  mean  only 
his  civil  condition,  quality,  or  capacity.  Slatiu  ett  qualitcu,  cu/im  ralioat  iomaua 
divtreo  jure  vbtatnr.  So,  Bgaiu,  Penova  M  homo,  cam  ifata  qiiodan  cantidaiita*, 
Hcinecc.  Elm.  Jur.  C.  lib.  1,  lit  3,  see.  T5,  76. 
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(1.)  Tbere  is  no  doubt  of  tlie  truth  of  the  general  propoaition, 
that  tbe  laws  of  a  coantry  have  no  binding  force  beyond  its  ter- 
ritorial limits ;  and  their  authority  is  admitted  in  other  states, 
not  ex  proprio  vigore,  but  ex  comitate  ;  or,  in  the  language  of 
Haberns,  quatenas  sine  prajvdido  indulgenHum  fieri  potest. 
Every  independent  commnnity  will  judge  for  itself  how  far 
the  comiias  inter  commitnitates  is  to  be  permitted  to  interfere 
with  its  domestic  interests  and  policy.  Tbe  general  and  most 
beneficial  rnle  of  international  law,  contributing  to  the  safety 
and  convenience  of  mankind,  is  Statuta  suis  clauduntwr  terri- 
ioriis  nee  nMra  territoriuin  disperanter.  There  are,  however, 
certain  general  rules  in  respect  to  the  admission  of  the  lex  loci 
.contractus,  which  have  been  illustrated  by  jurists,  and  recog- 
nized in  judicial  decisions,  and  to  which  we  may  confidently 
appeal,  as  being  of  commanding  influence  ia  the  consideration 
of  the  subject  Thus  it  may  be  laid  down  as  the  settled 
doctrine  of  pnbUc  law,  that  personal  'contracts  are  to  *458 
have  tbe  same  validity,  interpretation,  and  obligatory 
force  in  every  other  country  which  they  have  in  the  country 
where  they  were  made,  (a)     The  admission  of  this  principle 


(u)  Bank  of  the  United  States  o.  Donoallj,  8  Petera'a  U.  S.  Kap.  361.  Watson  t>. 
Orr,  8  Dev.  H.  C.  Bep-  161.  See  also  otjra,  note  b  If,  therefore,  nndtr  u  foreign 
marriage  cootnicl,  the  liusbuid  would  be  encitted  to  property  accrued  to  the  wife 
daring  cororCure,  the  Englist  courts  will  enforce  it,  without  raising  an  equity  (or  a 
settlement  in  favor  of  the  wife.  Anstrulher  u.  Adair,  2  Mjine  &,  Keen,  513.  Dues  r- 
fimilh,  Jacob's  Kep.  544,  S,  F.  Matrimonial  rigbt£  as  between  husband  and  wife,  are 
determined  by  tbe  Uw  of  their  domicil.  Gamier  v.  Pojdras,  13  I/oais.  Rep.  ITT. 
And  as  a  general  rule,  peraonal  property  follows  the  law  of  (be  domicil  of  the  owner, 
and  the  real  property  the  law  of  the  leaa  rd  tia.  Vide  n^rn,  p.  429.,  But  ererj 
stale  may  impreas  npon  all  property  within  its  territory  any  character  which  it  may 
deem  expedient.  Story's  CoaSict  of  Laws,  sec.  447.  Tbus,  in  Lonisiaoa,  slaves 
were  declared  to  be  immovable  property,  or  real  estate,  in  comemplation  of  the  law. 
Louis.  Dig.  leoe,  b,  S,  c.  3,  art.  19.  Local  alocks,  such  as  bank,  insurance,  turnpike, 
and  canal  stock,  and  other  .incorporeal  jKOperty,  owing  its  existence  or  regulated  by 
local  laws,  most  be  traoaferred  according  to  local  laws  or  regulations.  Bat  debts  dne 
fhnn  corporatioDS  are  not  of  a  local  character,  and  may  be  assigned  or  Irunsferred 
aoeoidiDg  to  the  law  of  the  place  where  the  assignment  is  made.  A  debt  has  no  titm 
or  locality.  Erskine's  Insu  b.  3,  tiL  9,  sec.  4,  Story's  Conflict  of  Laws,  sec.  363, 
383,  399.  Atwood  ti.  Frotection  Ins.  Co.  14  Conn.  Kep.  SS5.  The  general  principle 
in,  that  personal  property  has  no  locality  or  n'fuSi  but  follows  the  person  of  the  owner, 
and  his  alienation  of  it  is  governed  by  the  taw  of  his  domicil,  or  where  it  was  made, 
and  this  role  is  generally  recogniied  by  tbe  comity  of  nations.  Vanbaskirk  u.  Hart- 
ford F.  Ins.  Co.  14  Conn.  Kep.  583.  - 
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ie  reqaisite  to  the  safe  intercourse  of  the  comtneicial  world, 
and  to  the  due  preeervatlon  of  public  and  private  confidence ; 
and  it  is  of  veFy  general  reception  among  nations.  Parties  are 
presumed  to  contract  In  reference  to  the  laws  of  iihe  country  in 
which  the  contract  is  made,  and  where  it  is  to  be  paid,  unless 
otherwise  expressed ;  the  maxim  is,  that  locus  contractus  regit 
actum,  unless  the  intention  of  the  parties  to  the  contrary  be 
clearly  shown,  (a)  The  rnle  stated  in  Huber  relative  to  coq- 
tracta  made  in  one  country  and  put  in  suit  in  tlie  courts  of 
another,  ia  the  true  rale,  and  one  which  the  courts  follow,  viz : 
the  interpretation  of  the  contract  is  to  be  governed  by  the  law 
of  the  country  where  the  contract  was  made  ; '  bat  the  mode  of 
suing  and  the  time  of  suing,  must  be  governed  by  the  law  of, 
the  country  where  the  action  is  brought  (b).  It  is,  however,  a 
necessary  exception  to  the  universality  of  the  rule,  that  no 
people  are  bound  or  ought  to  enforce,  or  hold  valid  in  their 
courts  of  justice,  any  contract  which  is  injurious  to  their  public 
rights,  or  offends  their  morals,  or  conteivenes  tiieir  policy, '  or 
violates  a  public  law.  (c)     It  is  a  consequence  of  the  admission 


{a)  AllBhonMD.Rnmsaj.S  Wharton,  331.  Bdi^'b  CoL  &For.  Lftm.ToI  li.  SSI, 
ToL  iii.  758.  In  ibe  matter  of  Robem'a  Will,  8  Paige's  B.  4*6,  525.  Sewiose  o. 
LitUe,  9  N.  H.  Hep.  371 .  Dunscomb  h.  Bunker,  3  Metcalfs  Rep,  B.  Thoma*  u. 
Bcckman,  1  B.  Honroe'e  Ken.  Bep.  32.  Stor/a  Conflict  of  Laws,  t  '6.  Storj  on 
Bille,  pp.  184-188.  Arlington  v.  Gee,  S  Iredell's  N.  C.  Bep.  S90.  If  no.pUce  be 
dcBigaated  in  a  note  aa  a  place  of  pajment,  the  law  of  the  place  irhera  ii  is  made 
delennines  its  construction,  obligation,  and  place  of  pajmant ;  and  if  the  law  of  that 
place  gires  three  dayt  of  grace,  the  maker  ia  endtled  to  tliat  grace,  if  he  resides  elw- 
where,  before  demand  can  be  made  and  the  indoircr  fixed.  Story's  Conflict  of  likwa, 
\  347.  Bryant  tj.  Edaon,  8  Vermont  Bep.  325.  Bank  of  Orange  Cotinty  f.  Colby,  12 
N.  H.  Bep.  620. 

(ft)  Hnb.  de  Conflictu  Legnm,  sec.  T,  De  la  Tegs  v.  Vianna,  1  B.  &  Adol{A.  KM. 
Trimby  v.  Vfgoier,  1  Bing.  N.  C.  lei .    Dnascomb  v.  Banker,  2  Metcalfs  Bep.  S. 

(c)  Bob.  Prolec.  Jar.  Cir.  torn.  ii.  b.  1,  tit.  3,  De  Conflictn  Legnm.  Voet,  ad 
Pand.  lib.  G,  tit.  1,MCM,    Emcrig.  des.  An.  cti.  4,  see.  8,  vol.  L  p.  122.    Saime's 


1  The  coaiU  of  Kentucky  bare  declaivd,  that  In  an  action  on  a  note  bton^t  In  that 
stale,  they  will  not  enforce  the  ael-off  laws  of  the  state  where  the  ncita  was  made.  Bank 
of  Galliopolls  V.  Trimble,  8  fi.  Mod.  S9B. 

'  In  Virginia,  slaves  may  be  emancipated  by  will;  but  this  is  prohibited  by  »t*tute  In 
HiiMluippI.  The  cooits  of  the  latter  slate  held  that  the  will  of  a  peiton  whose  domi<^ 
was  in  Virginia,  proTSdlng  for  the  emasclpadon  of  bii  slaves  In  Uiadcslppi,  was  iniqiera- 
tWe  for  that  pnrpoee.    Uahorner  tf.  Hooe,  S  S.  &  H.  S4T. 
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of  the  lex  lod  that  contracts  void  by  the  law  of  the  land  wBeie 
they  are  made,  are  void  in  every  other  country,  (a)'  So,  also, 
the  personal  incompetency  of  individuals  to  contract,  aa  in  the 
case  of  infancy,  and  the  general  capacity  of  parties  to  contract, 
depend,  aa  a  general  rule,  upon  the  law  of  the  p^ce  of  the  con- 
tract (b)  The  incompetency  of  a  married  woman  to  contract 
ifl  considered  by  the  civilians  to  depend  upon  the  law  of  the 


Principlen  of  Eqaitf,  b.  3,  di.  8,  mc.  4.  Vau  Reimsdjk  d.  Eum,  1  Qall.  Kap.  371. 
Horve;  d.  lUchards,  1  Miuoq'b  Rep.  381.  Le  H07  t>.  Crowninsliield,  2  ibid.  151. 
Groenwood  v.  Cartis,  6  Mass.  Bep.  358.  Brown  v.  Sichardsoiu,  13  Msrtin'a  Louis. 
Rep.  202.  Blaachoid  v.  Bussell,  13  Mags.  Bep,  1.  FteatiBi  v.  Savage,  ibid.  S6. 
Lodge  V.  Plielps,  1  Johns.  Cas.  139.  Saul  v.  Hia  Credilora,  17  Martin'B  Lonis.  Bep. 
560.  Stoiy'B  Com.  on  the  ConBicl  of  Lawi,  ^  tit,  el  tet).  In  this  work  of  Mr.  Jns- 
lice  Sloiy,  the  excdptions  in  the  luxl  are  stated  and  diecussed,  and  the  anthoritiei  in 
sitpport  of  them  collected.  In  Nev  Jersey  it  was  held,  ia  Vamiun  u.  Camp,  I  Green's 
Bep.  326,  that  an  assignment  of  persocal  propertj  by  an  insolTent  dehtor,  made  at 
New  Toti,  in  tmit  to  pay  creditors,  and  giTing  preferances,  tbongh  good  in  Sew 
Toik,  was  void  as  to  penonal  propert;  in  New  Jersey,  becaasa  their  staCnte  law  pro 
hibited  preferences  in  that  case.  The  Itx  rei  tila,  even  as  to  personal  proper!;,  pre- 
Tailed  by  force  of  the  atatate  over  the  lex  lod.  The  exercise  of  comity  in  admitting 
or  reetruning  the  application  of  the  In  lod.  most  nftavoidably  rest  in  eoond  judicial 
discretion,  dictated  by  the  circnmatances  of  the  caae.  Parker,  Ch.  J.,  in  Btanchard  v. 
Bnssell,  13  Masa.  Bep.  6.  Story's  Conflict  of  Laws,  ^  38.  Shaw,  Ch.  J.,  in  Com- 
monwealth V.  Avcs,  18  Pick.  193-335. 

(a)  Bonllenoia,  torn.  i.  tit.  2,  c.  3,  p.  491.  Aires  v.  Hodgeon,  7  Term  Bep.  341. 
Desesbets  v.  Berqnier,  1  Binnejr'a  Rep.  336.  Honghlon  v.  Page,  2  H.  H.  Bep.  42. 
Story's  Com.  on  the  Conflict  ofl^wa,  4  S43.    Story  on  Bills,  pp.  184-lSS. 

{b)  Male  v.  Roberts,  3  Esp.  N.  P.  Bep.  163,  Ex  parte  Lewis,  1  Vesey,  298.  Henr; 
on  Foreign  I^aw,  98.  Sanl  d.  His  Creditors,  17  Martin's  Loais.  Bep.  596-598.  Story 
00  the  Conflict  of  Laws,  p.  97,  Fickeiiag  v.  Fisk,  6  Vermont  Sep.  102.  In  the  cose 
of  Polydore  v.  Prince,  Ware's  Bep,  402,  it  was  held,  after  a  fall  considentCion  of  the 
law,  both  at  home  and  abroad,  and  of  the  principles  of  general  jnrisprudence  which 
belong  to  the  qaeitiun,  that  civil  incapacities  and  disqnalili cations  by  which  a  person 
Is  affected  by  the  law  of  his  domicil,  are  regarded  in  other  conntries  a£  to  acts  done 
or  lights  acqaired  in  the  place  of  his  domicil,  bat  not  as  to  acts  done  or  rights  ac- 
quired within  another  jnrisdietion,  where  no  aach  disqnaliflcn^ona  are  acknowledged. 
On  this  doctrine  it  was  held  that  the  libellant,  who  was  a  slave  by  the  law  of  his 
domicil,  might  soe  id  his  own  name  in  Maine,  where  slavery  was  not  ellowed,  for  a 
personal  ion  commided  in  an  American  vessel,  on  the  high  seas,  and  within  the  cog- 
nizance of  the  district  court. 


English  Ch.)  R.  SOI. 
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place  of  the  marriage,  (a)  Upon  the  doctrine  of  tbe 
*459    lex  lociy  naptial  contracte,  *  valid  by  the  law  of  the  place 

where  made,  will  be  recognized  and  enforced  by  the 
conrts  of  other  conntries,  in  proper  cases ;  (b)  and  as  personal 
qualities  and  sivil  relations  of  a  nniversal  natnre,  snch  as  in- 
fancy and  covertore,  are  fixed  by  tbe  law  of  tbe  domidl,  it 
becomes  the  interest  of  all  nations  mntoally  to  respect  and 
sustain  that  law.  (c) 


la)  Renrj  on  Foreign  l^an,  ST,  n.,  dtes  the  opinion  of  Orotiiu,  in  a  cue  submitted 

K>  him  to  that  effect. 

(6)  Feanbcrt  u.  Tntst,  Prec.  in  Ch.  207.  1  Bro.  P.  C.  38,  S.  C.  Freemonlt  o. 
Dedin,  1  P.  Wmi.  439.  Dcconchs  v.  SsTStier,  3  Johns.  Ch.  Bep.  190.  Croth;  v. 
Berger,  3  Edwarda't  N.  T.  Ch.  Kep.  53S.  Enb.  de  ConSictn  LeKmn,  lib.  I,  tit.3, 
sac.  9.  Story'i  Com.  on  the  Conflict  of  Laws,  f  113,  !25.  AngCrather  v.  Adiir, 
2  Mjl.  &  K.  513.  Scrlmshira  v.  Scrimshire,  2  Hagg.  Cons.  Rap.  *07.  Lord  Eidon's 
opinion,  in  Loihlejr  v.  Hoj,  cited  in  Roberuon  in  Feraonal  Saceeasion,  App.  pp.  437, 
4S8.  Bnt  if  A.  and  B.,  domiciled  in  Lonieiana,  elope  to  the  state  of  Misaisuppi,  and 
marry,  and  shortly  thereafter  return,  the  coojngal  rigbls  under  the  mamage  are  held 
to  be  according  to  the  law  of  domicil,  as  the  law  of  tbe  land  wonid  othenrise  be 
frandnlcnll;  CTaded  ;  and  it  was  not  io  each  a  case  the  intention  of  the  patties  to  shift 
their  domicU,  Le  Breton  v.  Noachet,  3  Martin's  Zjonis.  Rep.  60.  See  also  Hub.  de 
Conflicla  Lcgnm,  sec.  10.  Nor  can  a  contnct  of  marriage,  entered  into  in  LouiuallAi 
provide  chat  tbo  rights  of  the  paitieg  shall  be  according  (o  Che  proTiaioni  of  anj 
foreign  specified  Ian.  Bonrcier  v.  Lanasse,  3  Martin's  Lonis.  Rep.  5BI.  If,  howenr, 
the  parties  agree,  preTionsly  to  their  marriage,  npon  a  place  of  residence  after  it,  and 
actaally  settle  there,  it  becomes  the  place  of  their  matrimonial  domidl,  and  the  marital 
rights  of  the  husband  to  tbe  wife's  proper^  are  determined  bj  the  law  of  chat  dom- 
icil. Eneeland  e.  Ensley,  Meig's  Tenn.  Bcp.  620.  Le  Breton  d.  Miles,  8  Fuge't 
Hep.  261." 

(c)  Mr.  Justice  Story,  in  treating  of  the  edacity  of  persons,  in  bis  Commentaries 
on  the  Conflict  of  Laws,  ch.  4,  has  thoroughly  examined  the  conflicting  opinions  and 
inflnite  distinctions  with  which  the  host  of  civilians  of  continental  Europe  bavn  over- 
whelmed and  perplexed  the  snbject ;  and  he  has  deduced  the  fallowing  rules  as  best 
estabiiahcd  in  the  jnrispmdence  of  England  and  America,  viz ;  (1.)  The  capaci^, 
state,  and  condition  of  persons,  according  to  the  law  of  their  domicil,  will  generally 
be  regarded  as  to  acts  done,  right)  acquired  and  conlracta  made  in  the  place  of  tb^ 
domicil.  (2.)  That  as  to  acts  done,  and  rights  acquired,  and  contracts  made  in  other 
countries,  the  law  of  the  ronntry  where  they  are  done,  acquired,  or  made,  will  generally 
govern,  in  respect  to  the  capacity,  state,  and  condition  of  persons.  And,  therefore,  in 
regard  to  queaiiona  concerning  inftnoy,  competency  to  marry,  incapacities  inddenl  to 
coverture,  guardianship,  and  other  personal  qualities  and  disabilities,  the  law  of  tbe 
domicil  of  birtb,  or  other  fixed  domicil,  is  not  generally  to  govern,  but  the  ler  ^oca 
conlriKtia  aul  aciiis,    (3.)  Personal  disqualifications,  arising  firom  customary  or  poai- 

I  See  I^nm  v.  Knott,  38  MisL  US. 
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The  lex  loci  operates  not  only  in  respect  to  the  nature,  ob- 
ligation, and  constniction  of  contracts,  and  the  formalities  and 
authentications  requisite  to  the  valid  execation  of  them,  but  also 
as  to  their  discharge.     It  is  a  general  role,  that  whatever  con-  J 
stititteB  a  good  defence,  by  the  law  of  the  plac»  where  the  con-  \ 
tract  is  made  or  is  to  be'performed,  is  equally  good  in  every  ? 
other  place  where  ihe  question  may  be  litigated.     Upon  this 
principle,  the  discharge  of  a  debtor  under  the  bankrupt  or  insol- 
vent laws  of  the  country  where  the  contract  was  made,  and  in 
cases  &ee  from  partiality  and  injustice,  is  a  good  discharge  in 
every  other  country,  and  pleadable  in  bar.    The  same  law  which 
creates  the  charge,  is  to  be  regarded  when  it  operates  in  dis- 
charge of  the  conlTact  (a) ' 


tire  law,  nud  of  s  penal  nature,  are  territorial,  aod  not  generally  r^arded  iu  other 
conniriea,  wliere  the  iilie  disqoalificatioas  do  not  exist.  Stoics  Com.  t  lOli  103, 104. 
On  this  subject  of  Che  capacitj  of  penons  to  contract,  the  contioental  jariats  generally 
adopt  the  lav  of  the  domicil,  and  the  Eogltsh  comiDon  law  the  lee  loci  amlraau$. 
Bnrge,  in  hig  Com.  on  Colonial  and  Foreign  Laws,  vol.  i.  pp.  S14-S60,  cites  largely 
from  the  continental  civilians,  to  show  that  the  wife's  rights,  capacitiea,  and  dLsabilitias, 
under  the  contract  of  marriage,  are  determined  by  the  law  of  the  hosband'a  domicil, 
when  the  marriage  took  place.  This  is  the  law  in  this  eoontry,  if  the  parties  had  not 
in  view,  at  the  time,  another  place  of  residence.  If  the  husband  and  wife  hare  differ- 
ent domiclls  at  the  time  of  the  marriago,  the  law  of  the  husband's  domicil  governs 
the  marital  rights ;  and  if  neither  party  hare  any  determinate  domicil  at  the  time, 
the  lex  tod  amtractut  goveme.  Eneeland  v.  Ensley,  Meigs,  630,  Prima  fide,  at 
least,  the  husband's  domicil  is  that  of  the  wife.  Whiicomb  v,  Whitcomb,  2  Cnrteia, 
391. 

(a)  Ballantine  v.  Oonlding,  I  Cooke's  B.  L.  347,  1st  edit.  Potter  d.  Brown,  0 
East's  Bep.  134.  Van  Rangh  v.  Van  Arsdaln,  3  Cainea's  Bep.  164.  Smithv.  Smith, 
3  Johns.  Rep.  239.  Hicks  v.  Brown,  12  Johns.  Rep.  142.  Blanchard  v.  Rnsaell,  13 
Mass.  Rep.  1.  Bradford  f.  Farrand,  ibid.  IS.  Prentiss  v.  Baiage,  ibid.  30.  Van 
Reimsdyk  v.  Kane,  1  Gall.  Rep.  371.  Le  Roy  v.  Crown  ins  hield,  3  Mason's  Rep.  151. 
Green  v.  Sarmiento,  Peters's  Cir.  C.  Rep.  T4.  Harrison  v.  Edwards,  13  Venuont 
Kep.  648.  Story  on  the  Conflict  of  Iaws,  t  394, 391  a.  See  also  mpra,  p.  393. 
Alt  the  foreign  jariats  agree  that  erery  coDtract  mnst  cooTorm  to  th<  formalities  and 


I  And,  on  the  other  band,  a  di>ciiii|;e  of  a  contract  by  the  la.w  of  a  place  where  (he  con- 
tract was  not  madB,  or  to  bs  performed,  will  not  be  a  dlscliBrge  in  any  other  countiy. 
Verj  V.  McHanry,  2S  Mains  B.  208. 

It.  is  held,  in  Lerotix  v.  Brown,  14  Eag.  L.  &  Eq.  S17,  tbaC  the  4Ui  sac.  of  statute  of  Iraads 
does  not  make  the  agresmenCa  void,  bat  only  prevents  their  beiug  enforced  by  action;  and, 
diert/bre,  [the  conrt  concludea)  a  parol  agreement,  not  to  be  performed  in  a  year,  though 
made  in  France  and  valid  tham,  cannot  be  enforced  In  England. 

Is  this  argoment  satlifocCory  ? 
51  • 
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But  if  a  coQtract  be  made  under  one  governmest,  and  is  to  be 
performed  under  another,  and  the  parties  had  in  view  the  laws 
of  such  other  country  in  reference  to  the  execution  of  the  con- 
tract, the  general  rule  is,  that  the  contract,  in  respect  to  its  con- 
stmctiun  and  force,  is  to  be  governed  by  the  law  of  the  coantiry 
or  state  in  which  it  is  to  be  executed;  the  foreign  law  is  in  3uch 
cases  adopted  and  effect  given  to  it.  (a) '  This  exception  to  the 
application  of  the  lex  loci  is  more  embarrassed  than  any  other 
branch  of  the  subject,  by  distinctions  and  jarring  decisions ;  and 
the  notice  of  a  few  of  them  may  be  instructive,  and  serve  to  pve 
some  precision  to  the  doctrine.  Thus,  the  days  of  grace 
*460  allowed  upon  bills  of  exchange,  are  to  be  computed  "ac- 
cording to  the  usage  of  the  place  in  which  they  are  to  be 
paid,  and  not  of  the  place  in  which  they  were  drawn,  for  that  is 
presumed  to  have  been  the  intention  of  the  parties  4  (6)  whereas, 
by  the  general  understanding  and  eourse  of  decisions  and  prac- 


iolemni^cs  required  bj  the  lex  loci,  \u  respect  to  their  valid  execution ;  and  the  liko 
doelrina  is  recognized  in  Alves  v.  Hodgson,  7  Tcim  Rep.  S4I.  Ciegg  b.  Levy,  3 
Campb.  Bep.  166.  Vjdal  v.  ThotnpBon,  II  Martin's  Louis.  Hep.  33.  Depaa  v. 
HnmphrcyB,  20  ibid.  1 ,  33  ;  but  a  contrary  rule  was  declared  in  Wynne  v,  Jackaon,  2 
Rns»Bir»B«p.  351,  and  James  u,  Catherwood,  8  Dowl.  5;  Ry.  1 90.  Mr.  Justice  Story 
odds  tbe  weigh!  of  his  opinion  lo  the  mle  first  mentioned.  Com.  on  the  Conflict  of 
Lairs,  215-319. 

(a)  Hah.  de  Conflieta  Lc^m,  sec.  10.  Voet,  ad  Pand.  i,  1,  Sd.  Lord  Mansfield, 
in  Robinson  u.  Bland,  2  Burr.  Rep.  lOTT.  Dig.  « 3,  5.  Ibid.  44,  T,  21.  Story's  Com. 
on  the  Conflict  of  Laws,  233,  S34.  Baldwin,  J.,  in  Strother  o.  Lucas,  IS  Polen,  436, 
437.  Andrews  v.  Pond,  13  Paters,  65.  Bell  o.  Bruen,  1  Howard's  U.  S.  Bep.  182.  ■ 
Lo  Breton  t>.  Miles,  N.  T.  Court  of  Chancery,  8  Paige,  261.  The  prindple  was  ap- 
plied in  this  last  case  to  an  antenaptial  contract,  made  in  reference  to  another  country, 
as  the  future  domicil  of  the  parties,  and  it  was  laid  down  as  a  rule  of  law,  that  when 
parties  marry  in  reference  to  the  laws  of  another  country  as  their  intended  domial, 
the  law  of  the  intended  domicil  gorems  tlie  consCmction  of  their  marriage  contract 
as  to  Uie  rights  of  personal  properly.  See  also  Prentiss  v.  Savage,  13  Mass.  Rep. 
23.  Thompson  0.  Ketchara,  8  Johnson,  189.  Cox  &  Dick  p.  United  Stales,  6  Petere, 
ITS.  Panning  v.  Conseqna,  17  Johni-on,  511.  If  A.  in  America  orders  goods  from 
England,  and  the  English  merchant  execnles  the  older,  tbe  contract  is  governed  by 
the  law  of  England,  for  the  contract  is  there  consommaied.  Casaregis's  Dis.  179. 
Wbision  V.  Stodder,  8  Martin's  Louis.  Rep.  93. 

{b)  Vidal  V.  Thompson,   11  Martin's  Lonis.  B«p.  S3.    Bank  of  Waahibgton  d 
Tripletl,  1  Petera's  U.  8.  Hep.  26. 
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tice,  the  drawer  or  indorset,  apon  the  retnrn  of  a  foreign  bill 
under  protest,  pays  the*daniages  allowed  by  the  law  of  the  place 
where  the  bill  was  drawn  or  indorsed,  (a)  If  interest  be  not 
stipnlated  in  the  contract,  arfd  the  money  be  payable  at  a  ^ven 
time,  in  a  different  territory,  and  there  be  default  in  payment^ 
the  law  of  the  place  of  payment  regnlatea  the  allowance  of  in- 
terest, for  the  default  arises  there.  (6)  The  drawer  may,  conse- 
qnently,  be  liable  to  one  rate  of  damages,  and  the  in^orser  to 
another,  if  he  indorses  at  a  different  place ;  for  every  indorse- 
ment is  a  new  contract  (c)  If,  however,  the  rate  of  interest  be 
speci£ed  in  the  contract,  and  it  be  according  to  the  law  of  the 
place  where  the  contract  was  made,  thongb  the  rate  be  higher 


(o)  HenflrickB  v.  Franklin,  4  Johns,  Rep.  119.  GraTes  o.  Dash,  IB  ibid.  17.  Sla- 
enm  v.  Pomeiy,  6  Cranch's  Bop.  231.  Hazlehuret  d.  Eeon,  4  Yeates's  Rep.  19.  Po- 
thier's  Oblig.  n.  171. 

(b)  Cooper  i>.  The  Sari  of  WaldegraTe,  3  Beavan,  2B3. 

(c)  Cbampanl  d.  Lord  Banelagb,  Preo.  in  Ch.  128.  Fanning  v.  Conseqoa,  IT 
Johns.  Bep.  511.  Hcnrj  on  Foreign  Law,  53.  Stor;  on  the  ConSict  of  Laws,  pp. 
S61,  262.  It  may  be  laid  down  as  b  general  rale,  that  negotiable  paper  of  everj  kind 
is  constracd  and  gOTemcd,  bb  lo  the  obligation  of  tho  drawer  or  maker,  bj  the  law  of 
the  coanti7  where  it  was  drawn  or  made  ;  and  as  to  that  of  the  acceptor,  bj  tho  law  of 
the  conntry  where  he  accepts ;  and  as  to  that  of  the  indorsers,  bj  (he  law  of  tho  conn- 
try  in  which  the  paper  was  indorsed.  Potter  v.  Brown,  5  East's  Rep.  1*24.  Ue  la 
Chanmelto  v.  Bank  of  E.,  9  B.  &  Cress.  203.  S  Bell's  Com.  692,  693.  Slacuia  v. 
Pomcry,  6  Crunch's  Rep.  221.  Ory  v.  Winter,  16  Martin's  Louis,  Rep.  277.  Blanch- 
ard  B.  Ru99cll,  13  Mass.  Rep.  1.  F&rdBSSus,  Conn  da  Droit,  torn.  v.  bec.  1497-1499. 
Kolice  <if  the  dishonor  of  a  foreign  hill  and  protest  is  to  be  given  according  to  the 
law  of  the  place  where  the  acceptance  is  dishonored,  tboogh  the  other  parties  resided 
in  England ;  for  the  bill  being  made  payable  in  France,  was  a  foreign  bill,  and  as 
between  the  drawer  and  payee,  is  to  be  taken  as  made  there.  Rothschild  c.  Cnrrie,  1 
Adolph.  &  Ellis,  N.  S.  43.  Sherrill  v.  Hopkins,  I  Cowen's  Hap.  103.  Story's  Com. 
237,  2B4-2fi9,  29S.  Boyce  v.  Edwards,  4  Pecers's  U.  S.  Rep.  111.  Aymar  v.  Shel- 
don, 12  Wendell's  Rep.  439.  GastoQ,  J,,  in  Hatcher  u.  MeMorine,  4  Dev.  N.  C. 
Rep.  124,  If  the  drawee  who  accepts  a  hill  in  Hew  York,  when  it  was  drawn  in 
another  state  by  the  drawer,  who  resides  iii  that  other  state,  the  contract  of  accept- 
ance, as  to  presentment,  &c.,  is  goremed  by  the  law  of  New  York.  Worcester  Bank 
B.  Wells,  8  Metcalf,  107 .i 

'  The  principle  o(  this  mle  has  been  applied  to  a  case  where  a  bill  was  drawn  in  New 
York  on  London,  BJid  was  paid  by  the  acceptor.  The  contiacC  between  the  acceptor  and 
dnwei  was  to  be  interpreted  by  the  laws  In  force  in  London.     Lliardl  c.  Cohen,  3  Qill, 

As  an  indorsement  is  not  binding  nntO  the  bill  is  transferred,  the  place  of  effectnal 
transfer  is  the  place  of  contract  Cook  v.  Litchfield,  ft  Sandf.  8.  C.  B.  890.  Yonag  v. 
aarris,  14  B.  Mon.  666. 
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than  is  lawful  by  the  law  of  the  place  where  payment'was  to  be 
made,  the  specified  rate  of  interest  at  thft  place  of  the  contract 
has  been  allowed  by  the  conrts  of  justice  in  that  place,  for  that 
is  a  part  of  the  substance  of  the  contract,  (a)  The  general 
doctrine  is,  that  the  law  of  the  place  where  the  contract  is  made 
is  to  determine  the  rate  of  interest  when  the  contract  specifically 
gives  interest;  and  this  will  be  the  case,  though  the  loan  be 
secured.by  a  mortgage  on  land  in  another  state,  snless  there  be 
eircomstances  to  show  that  the  parties  had  in  view  the  laws  of 

the  latter  place  in  respect  to  interest  (6)  When  that  is 
•461    the  case,  the  rate  of  interest  of  *the  place  of  payment  a 

to  govern,  (c)     According  to  the  case  of   l^tompson  v. 


{a)  Depui  B.  Hnmphrajs,  20  Hartin'B  Louis.  Rep.  1.  The  dectaion  in  thia  com  ig 
Hcompanied  with  >  full  diacussiou  of  the  sathorilies  in  the  English  and  American 
lav,  and  of  the  apiuoDB  of  the  Earopean  continental  civiliauB.  The  law  of  ibA»  caw 
has  been  critically  examined  bj  Mr.  Justice  Story,  (Com.  on  the  Conflict  of  L*w>i 
IMS,  S54,)  and  he  does  not  think  that  the  foreign  jniina  bearont  the  c&se.  8ee  below, 
note  a,  the  rosnlt  of  the  antboriliea  there  relsrred  to. 

{b]  De  Wolf  B.  Johnson,  10  Wheatou,  367.  Story's  Com.  on  the  Conflict  of  Laws, 
pp.  239,  £43,  214.  The  place  or  coontry  in  which  ft  bill  of  exchange  is  accepted  is 
considered  the  loaa  amtradia,  as  regards  the  acceptor.  P.  Voet,  de  sCaL  sec.  9, 1,  2, 
MC.  14.  De  la  Chanmette  v.  Bank  of  England,  9  B.  &  Cress.  208.  S.  C.  S  B.  & 
Adolph.  385. 

(c)  De  Wolf  D.  Johnson,  10  Wheaton,  36T.  Seoflold  v.  Day,  20  Johns.  Bep.  109. 
Quinca  c.  Callonder,  1  Desans.  S.  C.  Bep.  160.  The  anChoritie^  are  namerom  to 
riiow  the  general  rnle  to  bo,  that  interest  is  to  be  paid  according  to  the  law  of  (be 
place  where  the  contract  is  made,  nnless  the  payment  was  to  be  made  elsewhere,  and 
then  it  is  to  bo  according  to  the  law  of  the  place  trhere  the  contract  vas  lo  be  per- 
formed. Fanning  v.  Conseqna,  IT  Johnk.  Rep,  911.  Boyce  s.  Ediftrds,  4  Feten'i 
U.  S.  Rep.  111.  Scofleld  v.  Day,  20  Johns.  Rep.  102.  Robinson  v.  Bland,  3  BotT, 
Rep.  I07S,  Quince  v.  Callender,  1  Desans.  8.  C.  Bep.  160.  Story's  Com.  on  the 
Conflict  of  Laws,  241,  213,  246.  Cooper  tj.  The  Earl  of  Wald^raTc,  8  Bearan,  282. 
Archer  v.  Dunn,  3  Walts  &  Serg.  338,  364.  Thomas  v.  Bockman,  1  B.  Monroe's 
Rep.  34.  In  Fecks  c.  Mayo,  14  Vermont  Rep.  33,  a  promissory  note  was  made  in 
Canada  and  indorsed  in  Vermont,  in  both  of  which  conatnw  the  rale  of  interest  is 
six  per  cent.,  and  was  payable  in  New  Tort  at  ■  day  certain,  where  the  rate  of  inui- 
Mt  is  seren  per  cent  It  was  held,  after  a  thorough  discussion  of  the  authorities,  that 
both  the  maker  and  indoreers  were  liable  to  pay  the  Kew  York  iniarest.  The  roles 
were  declared  to  be,  (1.)  If  a  contract  be  entered  into  in  one  place,  to  be  performed 
in  another.  tJie  patties  may  stipulate  for  the  rate  of  interest  of  either  country.  (S.)  IT 
the  contract  stipulate  geneiaUy  for  inlorest,  without  fixing  the  rate,  it  shall  be  the  rale 
of  interest  at  the  place  of  payment.  (3.)  If  no  interest  be  stipulated,  and  payment  be 
not  made  at  the  day,  inie[«st,  by  way  of  damages,  is  according  to  the  law  of  the  place 
of  payment..  In  Chapmsn  d.  Robertson,  6  Paige's  Kep,  B3T,  the  debtor  borrowed 
money  in  England  npon  a  bond  and  mortgage,  execated  in  New  Toric,  on  lands  in 
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Powles,  {»)  it  is  now  the  recei-red  doctrine  at  "Westminster 
Hail,  that  the  rate  of  interest  on  loans  is  tp  be  governed  by  the 
law  of  the  place  where  the  money  is  to  be  nsed  or  paid,  or  to 
which  the  loan  has  reference;  and  that,  a  contract  made  in 
London  to  pay  in  America,  at  a  rate  of  interest  exceeding  the 
lawful  interest  in  England,  was  not  a  nsnrious  contract,  for  the 
stipulated  interest  was  parcel  of  the  contract.  This  is  also  the 
law  in  this  country,  (ft)  and  it  appears  to  be  a  liberal  relaxation 
of  the  rigor  of  the  former  rule.  But  if  the  bond,  or  other 
secniity,  be  taken  in  England,  no  higher  rate  of  interest  than 
English  Ihterest  can  be  allowed,  though  the  debt  be  secured  by 
a  mortgage  executed  abroad,  upon  real  property  abroad,  and 
the  bond  and  mortgage  specify  the  foreign  rate  of  interest.  The 
courts  considered  that  if  the  rule  was  otherwise  it  would  con- 
travene the  policy  of  the  law,  and  sap  the  fonndationB  of  the 


New  YoHi,  at  ttie  New  York  rale  ^f  interest,  and  it  waa  beM  ttiat  the  mortgage  was 
a  valid  secnritj  for  the  bond,  and  that  tho  nsury  law  of  Englaixl  was  oo  defence. 
Chancellor  Walworth  fully  concurred  in  the  decision  of  Depan  d.  Humphrcja,  in 
LoDisiana,  and  held,  that  if  the  contract  was  mado  it)  New  Torh,  ttpon  a  mortgage 
here,  It  was  not  a  Tiolntion  of  the  English  tisary  law,  though  the  money  was  made 
payable  to  a  creditor  in  England.  The  contract  wm  made  in  New  York,  in  reference 
to  the  laws  of  New  York,  and  must  be  governed  by  them.  New  York  was  the  domi. 
dl  of  the  debtor.  The  mortgage  gaTC  locality  to  the  contract,  within  the  intent  and 
meaning  of  (be  parties,  and  it  most  bo  governed  by  the  Itx  loci  rei  lilre.  Had  it  b«en 
a  mere  personal  contract,  without  any  mortgage,  the  conclttaion  might  possibly  hare 
been  otherwise,  though  I  think  tho  conclusion  in  the  case  is,  that  (he  English  law  of 
usury  would  not  have  been  a  defence  ;  for  in  the  Louisiana  case  there  was  no  mort- 
gage. The  principle  now  established  in  Lonisiaaa  and  New  York  is,  that  tbo  plac« 
where  the  contract  was  made  determines  its  validi^  as  to  interest,  though  made  pay- 
able in  another  state  or  coantry,  where  the  rate  of  interest  ia  lower.  This  principle 
has  much  to  recommend  it  for  reaeonablenesa,  convenience,  and  certainty,  encept  in 
cases  where  the  whole  arrangement  was  evidently  and  fraodnlently  intended  as  a  mere 
cover  for  nsury.' 

(o)  1  Sinons's  Bep.  194.  See  also  Harvey  v.  Archbold,  Ryan  &  Mood.  1B4. 
Hoiford  B.  Nichols,  1  Paige's  Rep,  230.    Pecks  b.  Mayo,  M  Vermont  Rep.  33,  8.  P. 

(6)  Andrews  r.  Pond,  13  Peters.  85.  See  ii/piii,  n.  o.  The  general  principle  i», 
fliat  as  to  contracts  merely  personal,  their  construction  is  governed  by  the  law  of  the 
plaeo  where  tbey  were  made ;  the  cmaiquencei  of  their  breach,  by  that  of  the  country 
where  they  are  eofbrced.     Co<q>er  v.  The  Bart  of  Waldegrave,  3  Beavan,  283. 


'  Fisher  v.  Otis,  8  Chandler,  68.  ^lien  the  nsury  laws  of  the  stale,  where  the  coatraet 
>  made,  only  impose  a  penalty,  not  avoiiling  the  contract,  they  will  not  be  applied  if  the 
mit  ii  brongbt  in  Rnotber  state.    WatriH  i.  Pierce,  83  N.  H.  GSO.    See  ta/ni,  p.  [«S3.] 
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Btatnte  of  nsnry.  (a)  But  on  this  aabject  of  conflicting  laws  it 
may  be  generally  observed  that  there  is  a  stubborn  principle  of 
jnri^mdence  that  will  often  interrene  and  act  with  controlling 
efficacy.  This  principle  is,  that  when  the  lex  loci  contractus  and 
the  lex  fori,  as  to  conflicting  rights  acquired  in  each,  come  in 
direct  collision,  the  comity  of  nations  must  yield  to  the  positive 
law  of  the  land.    ^  tali  confiictu  viagis  ett  vtjvs  nostrum  quam 

jus  aiienam  servemns.  {b) 
*463         *  (3.)  Remedies  upon  contracts  and  their  incidents  are 

regulated  and  pursued  according  to  the  law  of  the  place 
where  the  action  is  instituted,  and  the  lex  loci  has  no  applica- 
tion.' Actor  sequitur  forum  rei.  The  lex  loci  acts  upon  the 
right ;  the  lex  fori  on  the  remedy.  This  ie  the  rule  in  all  civil- 
ized countricB  ;  and  it  has  become  part  of  the  jus  gentium,  (c) 
The  comity  of  nations  is  sufficiently  satisfied  in  allowing  to 
foreigners  the  use  of  the  same  remedies  and  to  the  same  extent 
that  are  afforded  to  the  citizens  of  the  state.     Though  the  per- 


(a)  The  nile  tonu  Bpon  tbe  qnestiaii  of  fad,  where  was  paTroent  of  ihe  money 
under  the  contnct  to  be  rnkde  ?  Slaptelon  a.  Conway,  I  Ve«ey,  *a8.  3  Atk.  Rep. 
727,  S.  C.  Connor  v.  Earl  Bellamont,  2  Atk.  Rep.  382,  Dewar  d.  Span,  3  Term 
B^.  435.  De  Wolf  c.  Johnson,  10  Wheaton,  383.  The  statnie  of  1*  Oeo.  UL  al- 
lowed secnrities  on  lands  abroad  to  rOBCrre  foreign  Interest,  though  exocnCed  in  Eng- 
land :  hut  that  statute  was  taken  strictly,  and  held  not  to  extend  to  peisonal  contracts. 

(b)  Eubems,  1,3,  11.  Lord  Ellenboroagh,  in  Potter  c.  Brown,  5  East's  Hep.  131. 
Sanl  D.  His  Creditors,  17  Martin's  Lonia.  Rep.  569.  IF  a  contract  to  Ik  perTonned  in 
a  foteign  conntry,  be  invalid  or  void  b;  the  law  of  the  conntry  where  it  was  made, 
then  the  role  of  international  law  cannot  prevail,  diat  the  law  of  the  place  where  the 
eoatracl  is  to  be  performed,  is  to  govern.    Story,  J.,  in  3  Story's  Rep.  484. 

(c)  StorjontheConflictof  Laws,  p.  311,aDd  sec.  553.  Bank  of  United  State*  o. 
Donally,  8  Feters's  TJ.  S.  Rep.  361.  Tiasher  v.  Everhart,  3  Gill  &  Jubni.  S34.  The 
aathorities,  both  foreign  and  domestic,  for  this  clearly  cBtabliahcd  doctrine,  ore  collect- 
ed in  Slorj's  Com.  on  the  Conflict  of  Laws,  pp.  468-473.  The  doctrines  in  the  text 
are  ably  staled  and  illustrated  in  the  ca«e  of  Pickering  v.  Fisk,  6  Vermont  Bep.  102, 
where  it  was  truly  observed  by  Mr.  Jnstiee  Phelps,  in  giving  the  opinion  of  the  eoort,^ 
that  what  appropriately  belongs  to_  the  contract,  and  what  to  the  remedy,  is  not 
always  a  qnestioa  oFeasy  solution. 


I  This  mie  has  been  dlacnssed  with  ability  and  learning,  )n  a  late  case  tn  Conoecticnt. 
Wood  V.  Watkimon,  17  Conn.  E.  600. 

If  an  action  be  brought  in  any  state  upon  a  contlvct  not  under  seal,  bnt  which,  hi  tbe 
slate  where  made,  ha*  Iha  force  and  effect  of  a  seslad  inatrnment,  the  maKim,  odor  tqai- 
(ur  fonm  rei  applies,  and  the  form  of  the  action  mnst  be  appropriate  to  an  unsealed  In- 
stmment.    Le  lioyv.  Beard,  8  How.  U.  S.  IGl. 
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Bon  of  the'debtor  shoold  therefore  be  exempted  from  iedreB&  by 
the  lex  loci,  yet  personal  airest  will  be  permitted,  if  it  be  the 
practice  according  to  the  lex  fori.  If  a  party  be  discharged 
from  imprisonment  only,  he  remains  liable  to  arrest  for  the  aame 
debt  in  another  state ;  for  imprisonment  relates  only  to  the 
remedy,  which  forma  no  part  of  the  contract,  (a)  In  his  qua 
respicitmt  litis  decisumem,  servanda  est  amsuetudo  loci  contrac- 
tus. At  in  his  qua  respicumt  litis  ordinationem,  atteniHtur  conr 
suetudo  loci  ubi  catisa  agittir.  (b)  Upon  the  principle  that  the 
time  of  Umitation  of  actions  is  governed  by  the  lex  fori,  a  plea, 
of  the  statute  of  limitations  of  the  state  where  the  contract  is 
made,  is  no  bar  to  a  suit  brought  in  a  foreign  court  to  enforce 
the  contract ;  though  a  plea  of  the  statute  of  the  state  where 
the  suit  is  brought  is  a  valid  bar,  even  though  brought  upon  a 
foreign  judgment,  provided  the  time  of  the  residence  of  the 
party  brings  him  within  the  time  prescribed  by  the  statute,  (c)' 


(a)  Lodge  u.  ^elpe,  1  Johns.  Ctts.  139.  Smitb  d.  Spiaolta,  3  Jahna.  Rep.  198, 
Whiw  V.  CtoSeM,  7  ibid.  UT.  Sicsrd  o.  Whale,  11  ibid.  194.  Whittemore  v.  Ad- 
smt,  3  Caweu'a  Rep.  626.  HinUey  b.  Marean,  3  Mason's  Rep.  SB.  Titos  v.  Hobart, 
5  ilud.  378.  Woodbridge  r.  Wri^t,  3  Conn.  Hep.  523.  Atwaler  v.  Townsend,  * 
ibid.  47.  Wood  u.  Malin,  S  Halsled's  Rep.  208.  Moms  d.  £ves,  11  Martin's  Louis. 
Eep.  780.  Webster  r.  Mawey,  2  Wash.  Cir-  Rep.  1S7.  British  Unen  Co.  v.  Dnun- 
inood,  10  Barnv.  &  Cress.  903.  Db  la  Vegu  t>.  Vlanne,  1  B.  &  Adolph.  284.  Story 
OD  the  Conflict  of  LaBrs.  pp.  478, 479,  4S0.  Trimbj  v.  Vigiiier,  I  Bing.  H.  C.  Rep. 
151. 

[b)  Baachia  sot  Goipape,  Qafsst.  162,  cited  is  Emetig.  Des.  Ass.  ch.  4,  sec  8,  who 
Mnciions  the  dietiaction,  and  collecU  the  opinion*  of  the  foreign  jarisls  under  thi« 
branch  of  the  law  with  his  usual  varietur  and  imiaensitj  of  erudition.  Hr.  Laossat, 
in  a  note  to  hU  edition  of  Fonblanque's  Treatise  of  Equity,  Phil.  1831,  pp.  6SB-671, 
h*8  also  digested  and  classified  tbe  leading  English  and  Aiaerican  authoritie*  on  the 
■nbject  of  the  Ux  loci,  with  tu»mracy  and  ability.  As  to  tbe  extent  in  wbich  the 
modes  of  proof  and  the  lawof  eridenceof  tbelecloci  or  of  the  lex  Jbrian  carried,  the 
tbreign  jurists  hold  different  doctrines ;  and  questions  under  this  head  are  deemed  by 

.  Mr.  Justice  Story  to  be  unsettled  and  embarrasrii^.  Some  muntain  tluU  the  Uxjbri, 
and  others  that  the  la;  lod  amiraolia,  most  regulate  the  autbeodcity  and  admission  of 
the  instrument  and  modes  of  proof.  Sloiy's  Com.  OD  titt  Conflict  of  Laws,  pp. 
S2S-527. 

(e)  M'Elmoyle  v.  Cohen,  13  Peters,  312. 


I  This  subject  lias  agun  oome  before  the  Supreme  Court  of  tbe  United  States,  and  the 
dootrine  of  the  case  cited  in  the  text,  (13  Pet.  SlI,}  vas  affirmed  in  a  iBamad  aod  elabo- 
rate opinion.  Tonnseud  v,  Jemlson,  9  Ho*.  V.  S.  407.  See  also  Nichols  adi.  Rogers,  3 
Paine,  C.  C.  487. 
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•  463  The  period  •  sufHcieat  to  constitute  a  bar  to  the  litiga- 
tion  of  stale  demands,  is  a  qnestion  of  manicipal  policy 
and  regulation,  and  one  which  belongs  to  the  discretion  of  eroy  . 
government,  consulting  its  own  int^^st  and  convenience. 
Though  the  foreign  statate  of  limitations  may  have  closed  upon 
the  demand  before  the  removal  of  the  party  to  the  new  juris- 
diction, yet  it  will  be  unavailing.'  The  statute  of  limitationB 
of  the  state  in  whose  courts  a  suit  is  prosecuted,  most  prevail 
in  all  actions,  (a)  To  guard,  however,  against  the  inconve- 
nience of  susttuntng  and  enforcing  stale  demands,  not  yet  baned 
by  a  residence  under  the  change  of  domicil,  a  presumption  of 
payment  will  be  indulged,  and  may  attach  to  and  destroy  the 
right  of  recovery,  (b) 

In  respect  to  remedies,  there  are,  properly  speaking,  three 
places  of  jurisdiction :  (1.)  The  place  of  domicil  of  the  defend- 
ant, commonly  called  the /orwn  t^onitci/tt;  (2.)  The  place  where 
,  the  thing  in  controversy  is  situate,  commonly  called  the  forum 
rei  siits;  (3.)  The  place  where  the  contract  is  made,  or  the  act 


(a]  Sitea  V.  Kjle,  Meig's  Tenn.  Rep.  34.  If  the  time  of  preBcriptioD  ia  tha  conn- 
117  where  the  parties  reside,  goes  not  ooly  Co  bar  the  remed;,  bnl  to  reoder  the  cod- 
ti«ct  ftbsolutelj  void,  the  better  opiaioa  is,  that  the  debt  itself  will  also  ba  held  la  be 
extiugiuBhed  by  (he  lex  fori  ns  well  as  by  the  ^  tod  omtracha,  Storj  on  the  Con- 
flict of  Lawg,  487.    Haberu,  Steinor,  S  Biag.  N.  C.  Sll. 

(&)  Hub,  de  Conflicm  Legam,  hoc.  7.  Voet,  ad  Paiid.  M,  3.  Lord  Kamea's 
Eqnilj,  b.  3,  ch.  B,  sec.  4.  Dupieix  v.  De  Boren,  3  Tem.  Hep  MO.  Nasb  u.  Tap- 
per, 1  Caincs'a  Kop.  403.  Ruggloa  v.  Keeler,  3  Jt^ni.  Rep.  SG3.  Fearsall  u.  Dwight, 
SHasa.  Rep.  84.  Hall  i>.  Little,  14  ibid.  203.  WUliami  v.  Jones,  13  East's  Rep. 
43S.  The  British  Linen  Company  n,  Dmmmond,  10  B.  &  Cresw,  903.  Decouche 
c.  Saretier,  3  Johns.  Ch.  Bep.  SIB.  Uedbni?  v,  Hopkins,  3  Conn.  Rep,  476.  Gnvea 
B.  Orares,  2  Bibb's  Rep.  ao7.  Le  Bo;  n.  CrowDinsbield,  3  Mason's  Rep.  ISl.  Union 
Cotton  Manofaclory  u,  Lobdell,  19  Martin's  Louis,  Rep.  lOB.  Erslc.  Iiistituua, 
roL  ii.  p.  sei.  Bee.  48,  Fothier,  in  his  Tnui^  de  la  Preacriptioa,  n.  S5I,  and  other 
foreign  jarisiB,  think  that  the  Ux  loci,  and  not  the  lex  fori,  oogbt  to  govern  in  this 
esse  i  but  the  cootrary  condnaipa  is  too  well  settled  la  be  now  qaestioned.  Story's  • 
Com.  on  the  Conflict  of  Laws,  pp.  48S-4B7.  In  Harrison  d.  Stacy,  6  Robinson  Bep. 
15,  a  iwident  of  Mississippi  sned  in  Lonisiana  on  a  note  barred  by  the  limitation  laws 
of  Mississippi,  and  it  was  held  thai  the  claim  buT«d  there  by  the  laws  of  Mississippi 
was  barred  in  Louisiana  oleo. 


1  In  some  of  the  states  it  Is  provided  by  statnta  that  actions  shall  not  be  bronght  on  de- 
mands which  have  been  bamd  by  the  atatules  of  ilmitstionB  of  the  states  where  they 
arose.    See  Ohio  B.  S.  (18U)  SIB.    Code  of  Iowa,  (ISBl,}  i  IWb.    Indiana  Civ.  Code, 

(isea.)  ( ai6. 
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■  done,  commonly  called  the  forum  rei  gesUs,  or  forum  eontraciJis. 
Not  only  real  but  mixed  actions,^  such  as  trespasses  upon  real 
property,  are  properly  referable  to  the  forum  rei  sittB.  (a)  But 
the  court  of  chancery,  having  authority  to  act  in  personam,  will 
act  indirectly,  and  under  qualifications,  upon  real  estate  situated 
in  a  foreign  country  by  reason  of  this  authority  over  the  person, 
and  it  will  compel  him  to  give  effect  to  its  decrees,  by  a  con- 
veyance, release,  or  otherwise,  respecting  such  property,  (b) 


{a)  Skinner  n.  But  India  Company,  cited  in  Cowp.  Sep.  168.  Doulton  v.  Mat- 
thews, 4  Term  R«p.  903.  LiTingseon  v.  Jettenon,  4  Hall's  L.  J.  78.  Story  oo  the 
Conflict  of  Laws,  448,  44B,  466, 467.  An  ii^DTj  to  real  property  is  local  as  to  juris- 
diction. Watts  V.  Kinney,  6  Hill,  N.  Y.  Rep.  SS.  Trespass  on  real  property  silnated 
in  one  state  cannot  be  ined  for  in  another  state. 

19)  Lord  Hardwicke,  in  Foster  it.  Vassall,  3  Aik.  Rep.  589.  1  Eq.  Cas.  Abr.  133, 
C.  Rail  of  Athol  t>.  Earl  of  Derby,  1  Ch.  Ca.  !21.  Ardier  o.  Fretton,  I  Eq.  Ca. 
Abr.  138.  S.  C.  cited  In  Arglasse  d.  Muschamp,  1  Vem.  Rep.  TS,  77,  139.  Earl  of 
Kitdare  v.  Eustace,  ibid.  419.  Penn  v.  Lord  BaltimiHV,  1  Vesey,  444,  Lord  Crau*- 
town  B.  Johnston,  3  Vesey,  182,  183.  While  v.  Hall,  12  Vcsay,  323.  Lord  Portar- 
lington  D.  Soulby,  3  Uylne  t  Keen,  104.  Bnnbnry  v.  Banbnry,  in  chutcery,  1839, 
S  Beav.  173.  Massie  v.  Watts,  6  Cranch,  148,  160.  Briggs  v.  French,  1  Snmner's 
Rep.  504,  Church  of  Macbn  d.  WUey,  2  Hill's  8.  C.  Ch.  Rep.  586.  The  court  will 
sustain  a  jurisdiction  in  equity  in  cases  o!  fraud,  trutl,  and  Bantract,  vhen  the  person 
is  daly  within  their  process  and  jurisdiction,  although  lands  not  within  the  jurisdiction 
of  the  court  might  be  affected  by  the  decree.  Slory  on  the  Conflict  of  Laws,  pp. 
454~4B7.  lb.  on  Eqnity  Jurispnidence,  toI.  ii.48,  49,  185.  The  court  of  chancery 
in  New  York,  in  Ward  v.  Airedondo,  1  Hopkins's  Rep.  213.  Mead  v.  Merritt,  2 
Paige's  Rep.  402.  Mitchell  v.  Bunch.  2  ib.  606.  Shattnck  e.  Cassidy,  3  Edwards's 
N.  Y.  Ch.  Bep.  192,  and  Sutphen  v.  Fowler,  9  Paige's  Rep.  280,  and  of  Vit^nia,  in 
Farley  v.  Shippen,  Wythe's  Rep.  13S,  and  Humphrey  v.  M'Clenachan,  1  Munf  Rep. 
501,  have  declared  and  enfbrced  tin  same  doctrine.  If  the  court  had  acquired  juiis- 
diclion  of  the  person  by  his  being  within  the  state,  they  will  compel  him,  by  attach- 
ment, to  do  his  duty  under  his  contrael  or  trust,  and  enforce  the  decree  in  rein,  by  his 
execnling  and  conveyance  or  otherwise,  as  jnstica  may  roqaire,  in  reapecl  10  lands 
abroad.  White  v.  White,  7  Gill  *  Johnson,  208.  Vanghsn  d.  Barclay,  6  Wharton, 
SB2.  Wstkins  u.  Holman,  16  Peters's  Kep.  SS.  If  the  conn  has  jnriadiction  in  cose 
of  a  proceeding  in  ma  oTer  the  property,  it  exercises  it,  thoogh  the  owner  be  a  non- 
■  resident,  or  a  foreign  corporation,  or  soTBieign.  Clarice  b.  N.  J.  Steam  Narig.  Oo. 
1  Story's  Kep,  531.  To  gire  jnrisdiction,  either  the  defendant  or  the  proper^ 
attached  mast  be  widiin  the  state  whan  process  ii  serred.    A  corporation  has  no  iegal 

>  It  lias  been  lately  decided  in  New  Hampghire,  that  the  courts  of  that  state  have  jnrlg- 
dlotion  of  an  aotioo  for  damages  broaght  aguntt  the  seltotmen  of  a  town  in  Vermont,  who 
hod  assessed  an  illegal  tax  upon  the  plaintiff's  property  in  that  town,  in  oonsequenee  of 
which  he  had  been  imprisoned.  The  form  of  the  remedy  hi  such  cases  was  declared  to 
be  regulated  by  the  hiws  of  the  state  where  the  action  is  brongbt.  Heiuj  ■.  Sa^eant,  IS 
N.  H.  Bap.  821.     Sae  Martin  i.  Hill,  12  Barb.  B.  631. 

VOL.  u.  52 
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III.  Of  the  consideration. 

It  is  essential  to  the  validity  of  a  contract  that  it  be  fonnded 
on  a  sufficient  consideration.  It  was  an  early  principle  of  the 
common  taw,  that  a  mere  voluntary  act  of  courteBy  would  not 
uphold  an  assumpsit,  but  a  courtesy  showed  by  a  previous 
request  would  support  it  (o)  There  must  be  something  given 
in  exchange,  something  that  is  mutual,  or  something  which  is 
the  inducement  to  the  contract,  and  it  must  be  a  thing  which 


It  of  the  state  creating  It,  anil  the  tervice  of  tmnmooa  on  any  member  of 
it  out  of  thai  state  n  unll.  Hiddlebnmks  v.  Springfield  F.  Ini.  Co.  14  Codd.  Rep. 
301.  Chancer]'  maj  likewise,  in  the  exercise  of  iu  jurisdiction  in  penman,  and  when 
the  ends  of  jostice  require  it,  enjoin  a  partj  from  proceeding  in  a  init  in  an;  court  in 
■□y  other  conntry.  See  tapm,  p.  134.  But  this  exerciie  of  poirer  hai  been  declared, 
as  we  have  already  seen,  (eee  toI.  i.  409,  411,)  not  to  extend  to  the  federal  coorfb  in 
respect  lo  the  state  conns,  nor  to  the  state  courts  in  respect  to  (he  federal  conns. 
This  is  fotinded  on  the  nature  of  our  federal  government,  and  on  indispeniable  prin- 
ciples of  policy. 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Conflict  of  Xaws,  (and  the  Sd  edition 
of  which,  in  1S4I,  was  corrected  and  greatly  enlarged,)  baa  reviewed  and  discussed 
the  extensive  and  complicated  subject  of  the  lex  iod  in  aQ  its  relations  and  incidenti, 
with  hia  usual  exbansting  research  and  sound  critical  sagacity.  He  has  brought  lo 
bear  upon  the  subject,  and  to  enlighten  it,  an  immense  fund  of  fordgn  leamiog,  and 
there  is  no  treatise  extant  on  the  subject  of  the  conOict  of  laws  so  accnratc,  full,  and 
complete.  There  vaa  no  one  head  of  the  law  that  stood  so  greatly  in  need  of  such  an 
efTorL  The  doctrines  under  that  bead  are  more  inlerosting  than  any  other,  vjlb  the 
exception,  always,  of  the  constitutional  doctrines  of  the  government  of  the  United 
States ;  and  tbcy  are  more  constant  in  their  application,  considering  that  the  Uuioo  is 
composed  of  twenty-six  state  jurisdictions,  diclatiog  aod  administering  indcpendeniJy 
their  own  manicipol  laws.  It  was  impossible,  in  this  brief  section,  to  do  more  than 
stale  the  leading  principles  of  the  doclrine,  and  iha  aathoritiea  which  sustain  them  ; 
and.lbis  I  have  endeavored  to  do  with  the  lights  afforded  me  by  a  thorough  exami- 
nation of  the  treatise  allnded  to,  and  of  all  the  authorities,  foreign  and  domestic, 
applicable,  to  the  snbject,  and  within  my  power  lo  examine. 

(a)  Lampldgh  v.  Brathwait,  Hob.  105  b..  But  it  ii  onderstood  to  be  now  settled, 
that  in  a.  cute  of  simple  contract,  if  one  person  makes  a  promise  to  another  for  the 
benefit  of  a  third  party,  the  third  party  may  maintain  an  action  upon  it,  though  the 
consideration  does  not  move  from  him.  Dntion  o.  Pool,  a  I/er.  SIO.  8.  C.  I  Vent. 
318.  3  Pos.  &  Ful.  149,  notes  to  Figgelt  v.  Thompson.  Schemerhom  v.  Vander- 
heyden,  1  Johnson's  B.  140.  Starkcy  v.  Mill,  Sty.  aS6.  Cumbedond  ir.  Codrington, 
3  Johns.  Ch.  B.  354.  Pariter,  Ch.  J.,  in  17  Mass.  B.  406.  3  Pick.  91.  Hosmer, 
Ch.  J„  in  7  Conn.  B.  347.  Barker  d.  Bucklin,  a  Denio's  B.  *S.  Wal worth,. Chan- 
cellor, a  Denio,  417.i  ■ 
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is  lawful  and  competent  in  value  to  sustain  the  assamption.  A 
contract  without  a  conBtderation  is  a  nudum  pactum,  and  not 
hinding  in  law,  though  it  may  be  in  point  of  conscience ;  and 
this  maxim  of  the  common  law  was  taken  from  the  civil  law, 
in  which  the  doctrine  of  consideration  is  treated  with  an 
air  of  scholastic  sabtlety.  (a)  *  Whether  the  agreement  *464 
be  verbal  or  in  writing,  it  is  still  a  nude  pact,  and  will 
not  Bopport  an  action,  if  a  consideration  be  wanting.^  ,This  was 
finfdly  settled  in  England,  in  the  house  of  lords,  in  Rann  v. 
Hvghes,  {b)  and  the  rule  has  been  adopted,  and  prevails  exten- 
sively in  this  conntry.  (c)  The  rule,  that  a  consideration  is 
necessary  to  the  validity  of  a  contract,  applies  to.  all  contracts 


{a)  Dig.  lib.  9,  tit.  14,  ch.  7,  lec.  4,  Id.  19,  5,  5.  Though  u  sale  without  a  price 
was  not  binding  as  such  b;  the  Bamaa  law,  ;ct  it  might,  ander  certain  cirounistanccB, 
operate  as  a  donation,  if  accompanied  with  delivery.  Yoet,  Com.  ad  Fend.  If,  I,  1. 
D'Orgenoy  v.  Droz,  13  Louisiana  Bep.  383,  389.  Sir  William  Blackstone,  in  his 
Commentaries,  voL  ii.  p-  444,  has  borrowed  and  explained  the  distinctions  in  the  Pan- 
dects upon  (he  four  species  of  contracts,  of  do  ul  dea,  da  <U  fadtu,  facto  vt  del,  and 
Jitcio  lUfaeua.  This  classification  of  contracts  embraces  all  those  engagements  which 
relate  to  the  interchange  of  commodities,  money,  or  labor,  as,  1.  Slipulfltions  mutn- 
allj  to  give ;  2.  Stipulation  on  the  one  part  to  give,  in  consideratioa  of  eomcihing  to  be 
done  or  forborne  on  the  other  part ;  3.  Stipulation  on  the  one  part  to  do  or  forbear,  in 
consideration  of  something  to  be  given  on  the  other  part;  4.  Stipulations  mutually 
to  do  or  forbear  to  do.  Each  of  them  implies  a  reciprocity  of  benefit.  A  unilateral 
engagement,  graluitonsly  made,  binds  the  offbrer  until  rejected,  or  the  acceptance  bo 
noduly  dclnjed,  according  to  the  French,  Dutch,  and  Scotch  law.  Toullicr,  Droit 
Civil  Fran^ais,  t.  vi,  n.  30.  Code  do  Commerce  de  Hollando,  art.  I,  p.  6S.  Bell  on 
the  Contract  of  Sale,  Ediii.  1844,  p.  34.  Id  England,  it  is  a  nude  pact,  and  no  con- 
tract.    See  infra,  p.  477. 

(6)  T  Term  Bep.  350,  note.     7  Bro.  P.  C.  550,  S.  C. 

(e)  Burnet  a.  Bisco,  4  Johns.  Bep.  235.  Thacher  v.  Dinsmore,  9  Mass.  Rep.  301, 
302.  Uosmer  d.  Hollenheck,  3  Day's  Bep.  SS.  Cook  d.  Bradley,  7  Conn.  Rep.  57. 
Brown  c.  Adams,  1  Stewart's  Ala.  Rep.  51.  Beberleys  \>.  Holmes,  4  Mnnf.  Rep.  95. 
Parker  p.  Carter,  ibid.  273. 


>  The  English  La*  Review,  vol.  x.  No.  18,  Hay,  1S49,  p.  fie,  contains  a  leamad  article 
upon  the  doctrine  of  tmdum  pactitm,  as  administered  in  the  civil  and  common  law.  The 
writer  adduces  very  strong  arguments  agaloit  tlie  policy  of  the  mla  of  the  English  law ; 
and  be  shows  that  Blackstone  and  other  writen  who  cite  the  civil  law  for  the  maxim, 
were  mistaken.  The  raM  ■■  administered  In  the  common  law  was  not  known  to  the  civil 
law  of  Justinian.  A  stipulation  was  iMithinpacttiiii,  and  not  enforceable  in  the  civil  law; 
not  because  it  wanted  a  eonsidention,  (in  the  sense  we  n>e  that  term,)  bnt  becanse  it 
wanted  the  regular  and  solemn  form  of  a  stipulation  which  ■iat  neueBsscy  to  give  it  valid- 
ity. See  also  Smith's  Greek  and  Roman  Antiqnities,  (Obligationes,)  pp.  820,  821.  Moo- 
ton  V.  Noble,  1  Lonbiana  Ann.  Rep.  1B3. 
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and  agreements  not  under  seal,  with  the  exceptions  of  bills  of 
exchange  and  negotiable  notes,  after  they  have  been  negotiated 
and  passed  into  the  hands  of  an  innocent  indorsee.^  The  im- 
mediate parties*  to  a  bill  or  note,  equally  with  parties  to  other 
contracts,  are  affected  by  the  want  of  consideration ;  and  it  is 
only  as  to  third  persons,  who  come  to  the  possession  of  the 
paper  in  the  usual  course  of  trade,  'K'ithout  notice  of  the  orig- 
inal defect,  that  the  want  of  a  consideration  cannot  be  al- 
leged, (a)  The  rule,  with  this  attending  qualification,  is  iffell 
settled  in  English  and  American  law,  and  pervades  the  numer- 
ous cases  with  which  the  books  abound.  In  contracts  uni^er 
seat,  a  consideration  is  necessarily  implied  in  the  solemnity  of 
the  instrument ;  and  fraud  in  relation  to  part  of  the  considera- 
tion is  held  to  be  no  defence  at  law :  though  fraud  in  respect  to 

the  execution  of  the  specialty,  and  going  to  render  it  void, 
*465     is  a  good  defence,  (b)     'A  valuable  consideration  is  one 

that  is  either  a  benefit  to  the  party  promising,  or  some 
trouble  or  prejudice  to  the  party  to  whom  the  promise  is 
made,  (c)  ^     Any  damage,  or  suspension,  or  forbearance  of  a 


(a)  Br;  e.  Coddiogton,  5  Johoa.  Ch.  Bep.  54- 

(t)  Dale  ».  HoosevBlt,  9  Cowen't  Bep.  307.  The  N.  T.  BeTiied  Statatea,  »ol.  ii-  p. 
406,  Gee.  77,  7B,  declare  that  a  leal  »  onljpresDmptiTe'eTidence  of  »  safflcient  con- 
sideratioD,  and  liable  U>  be  rebutted  eqaally  as  if  the  iiulrumeat  was  not  sealed,  pro- 
vided such  a  defmce  be  made  bj  plea  or  b;  notice,  ander  (be  general  issue.  Th!» 
■CataCe  provisioii  vat  an  innovation  upon  the  common-law  rale.  Caia  n.  Boughton, 
II  Wendell's  Rep.  106.  It  is  not  to  be  understood  that  a  volontar;  bond  wonid  be 
enforced,  if  it  be  admitted  by  the  obligee,  bj  pleading  or  otbervite,  that  It  was  exe- 
cuted withoQt  aaj  coiuideraiioD.  The  principle  is,  that  a  bond,  from  the  solemnity 
of  the  iDStmment,  implia  a  eofuidcrotun,  and  the  defendant  is  estopped  by  the  seal, 
from  avemng  a  want  of  it.  Wright  v.  Moor,  I  Ch.  Hop.  157.  Tamer  v.  Sir  Gcor^ 
Binion,  Hsrdress,  aoo.  !  Blarkg.  Com.  446.  Sedgwick,  J.,  and  Parsons,  Ch.  J.,  3 
Hub.  Rep.  IGS.  Id  Indiana,  by  statnte,  (R.  Statutes,  1838,  p.  451,)  consideration  of 
spedttlties  and  other  contracts  (coDTeyances  of  real  estate  and  negotiable  paper  ex- 
cepted) may  be  inquired  into  under  epedal  plea,  or  if  given  in  evidence,  on  a  trial  at 
law. 

(c)  Jonea  k.  Ashburahnm,-4  Ehik'ii  Rep.  455.  Lent  p.  Padelford,  10  Mass.  Rep. 
£36.    f  atleson,  J.,  3  Adolph.  &  Ellip,  M.  S.  859. 

atiK;  B.  j^ve  the  plaintiff  an  order  on  A.  for 
cod,  which,  apon  prerentment  to  him  by  plaintiff,  he  accepted,  itnd  prom- 
le  wood,  but  Ivhen  it  was  due  refui^ad.    Held,  there  was  do  considention 
Ford  c.  Adams,  3  Barb.  S.  C.  Rap.  819. 
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right,  will  be  Bafficient  to  sustain  a  promiee.  (a) '  A  mutual 
promise  amountB  to  a  sufficient  consideration,  provided  the  mu- 
tual  promises  be  concurrent  in  point  of  time ;  and  in  that  case 
the  one  promise  is  a  good  consideration  for  the  other,  (b)  But 
if  two  concurrent  acts  are  stipulated,  as  delivery  by  the  one 
party  and  payment  by  the  other,  no  action  can  be  maintained 
by  either,  without  showing  a  performance,  or  what  is  eqtuvalent 
to  a  performance,  of  his  part  of  the  agreement,  (c)     If  the  con- 


fa)  Seamui  e.  Seaman,  IS  WeodeU's  Kep.  381.  Morton  v.  Bum,  a  Neville  & 
PtTTj,  297. 

(6)  Where  Hveral  penonB  mbscribe  to  raise  inone^  for  bd  object  id  which  all  feet 
an  inWrest,  liie  mutual  promises  of  (he  sabscriben  fbrm  a  valid  consideraCion  for  the 
promiee  of  each.  Bat  the  agieemeat  of  a  single  person  lo  malie  a  donation  to  a  pub- 
lic institntion,  without  anj  undertaking  on  the  part  of  the  donee  to  do  anj  thing,  is 
withonl  consideration  and  void.  Walworth,  Chancellor,  Stewart  b.  Hamilton  College, 
a  Denlo,  B.  416,417.*  Wilson  u.  Baptist  Societj,  10  Barb.  R.  SOS.  If  an  agreement 
be  optional  as  (o  one  of  the  pariie*,  and  obligatory  as  to  the  other,  it  does  not  destroy 
its  mutuality,  if  theM  be  a  suffident  consideratioii  on  both*Bides;  as  if  one  party  stip^- 
lateg  that  he  idll  deliver  talt  when  called  oo,  and  the  other  that  he  will  pay  for  tlie 
•alt  so  delivered.  This  is  mntnali^,  aod  one  promise  is  in  consideration  of  the  other. 
Cherry  «.  Smith,  3  Humph.  Tenn.  K.  19.    Lester  u.  Jewett,  IS  Barbour,  B.  503.^ 

(c)  If  the  act  or  duty  to  be  perfarmed  by  A.,  and  in  consideration  of  which  B. 
promises  to  pay,  be  such  that  it  cannot,  or  from  its  nature  may  nN  be  performed  be- 
fore Ihu  lime  fixed  for  payment  by  B.,  then  A.  may  sue  for  the  money  withoat  aver- 
ring performance.  Bat  if  the  lime  be  fixed  (ot  the  payment  lo  be  made  in  consideration 
of  the  act,  and  the  act  be  of  snch  a  naiare  that  it  may  be  done  presently,  and  bofors 
the  time  of  payment,  then  the  act  becomes  a  precedent  condition  to  the  payment. 


1  An  agreement,  by  a  son,  not  to  complain  of  the  distribotlon  of  his  father's  estate, 
fonns  no  condderation  for  a  promise  by  the  father  not  to  sne  a  note,  signed  by  his  son. 
Blnett  D.  Bluett,  34  Eng.  L.  &  Eq.  484. 

'  This  decision  has  been  affirmed  la  the  oourt  of  appeals.  S.  C.  1  Comit.  GSl.  Bsmes 
V.  Ferine,  16  Barb.  R.  349.  A  eonsideralion  may  t>e  proved  by  parol,  where  none  appears 
in  the  writing,  the  case  not  coming  within  the  statute  of  f^aads.  In  Kentucky,  it  would 
seem  that  suoh  a  promise  wonld  be  vafliti  the  dnty  of  the  trustees  to  appropriate  the 
money  according  to  the  charter  traing  regarded  as  a  sufficient  cooaideratiOD.  Collier  v. 
B.  E.  Society,  8  B.  Man.  Rep.  SB.  So  it  would  be  valid  in  Loaisiana.  Mouton  v.  Noble, 
1  La.  Ann.  R.  193.  This  latter  case  gives  a  perspicuous  explanation  of  tlie  nature  of  the 
conjugation  or  caaia  required  by  the  civil  law.  See  also  Brouwer  t.  Hill,  1  Sandf.  Law 
Bep.  639.  An  agreement  to  take  stock  in  a  company,  signed  before  its  organiuitioD,  is 
blndinf;,  the  future  advantages  to  the  subscriben  being  a  sufficient  coneidemtion.  Plonlt 
Bond  Co.  V.  Griffin,  31  Barb.  4G4.  See  further  on  the  consideration  for  subscriptions, 
Tnisteesv.  Nelson,  34  VC.  IBB.  Gittings  «.  Mayhew,  a  Md.  118.  Bamea  v.  Perioe,  9  Barb, 
aoi.  S.  C.  3  Kern.  18.  Johnston  «.  Wabash  College,  3  Carter,  (lad.)  &66.  Curry  t. 
Bogen,  1  Poet.  347.  Watkine  a.  Eames,  9  Cusb.  687. 
e.  Ooold,  8  Seld.  849. 
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eideration  be  wholly  past  and  executed  before  the  promise  be 
made,  it  is  not  aufficient,  tmlesB  tbe  consideration  arose  at  the 
instance  or  request  of  the  party  promiBing;  and  that  request 
muat  have  been  expressly  made,  or  be  necessarily  implied,  from 
the  moral  obligation  under  which  the  party  was  placed;  and 
tbe  consideration  must  have  been  beneficial  to  the  one  party,  or 
onerous  to  the  other,  (a)  A  sabBlsting  legal  obligation  to  do  a 
thing,  is  a  sufficient  consideration  for  a  promise  to  do  it ;  but  it 
has  been  an  unsettled  point  whether  a  mere  moral  obligatioa 
be,  of  itself,  a  sufficient  consideration  for  a  promise,  except  in 
those  cases  in  which  a  prior  legal  obligation  or  consideration 
had  once  existed.  The  weight  of  authority  is  that  it  is  not 
sufficient,  (b)  *     Though  tbe  consideration  of  natural  love  and 


Thorpe  v.  Thorpe,  I  Salt.  171.  1  Lord  Rnjm.  665,  S.  C  CUlonel  v.  Briggs, 
1  Salk.  lia.  Pordage  b.  Cole,  1  Sannd.  319  d.  Trimbla  d.  Oreen,  3  Dwia'b  Een. 
Itcp.  356,  3S7,  In  this  last  case,  the  disCinctioiu  to  be  drawD  from  (he  aiidioritiet  ate 
jutty  and  skilfully  taken, 

(a]  Jenkins  u.  Tucker,  1  H.  Blacks.  Rep.  90.  Ijvingston  D,  Rogen,  1  Caines'i 
Rep.  5S4.  Conuitock  v.  Smith,  7  Johnj.  Bcp.  B7.  Biefca  ii.  Barcham,  10  Johni. 
Rep.  243.  Garrett  c.  Stnart,  I  M'Cord'a  S.  C.  Rep.  5U.  Wing  c.  Mill,  1  Bamew. 
&  Aid.  104. 

(b)  Smith  V.  Ware,  13  Johoion,  S57.  Edtrards  a.  Dana,  16  ib.  SSI.  Mills  t>. 
Wjman,  3  Pick.  Rep.  207.  Cook  v.  Bradley,  7  Coon,  Bcp.  67.  Dodge  v.  Adams, 
19  Pick.  Rep.  429.  Eastwood  D.  Kanjon,  3  Perry  &  Davison,  276.  S.  C.  U  Adolph. 
&  Ellis,  438.  Ehle  u.  Judson,  34  Wendell,  97.  The  qacition  how  far  a  mere  monU 
obligation  was  sufficient  to  raise  and  support  an  nesumpsit,  is  learnedly  and  clearly 

1  in  the  note  to  3  Bos.  Je  Pnll.  249,  and  the  Dole  to  16  Johns.  Bep. 


1  It  ia  Boally  settled  in  Engiaud,  that  a  promise  made  in  ooniideratiOD  of  past  illioit  in- 
teicoune,  js  Toid  tor  want  of  consideration.  Beaumont  v,  SesTe,  8  Ad.  &  £1.  M.  S.  488. 
This  case,  as  well  as  several  othen,  approTcs  the  rule  as  laid  dawn  in  the  note  to  8  B.  & 
¥.M»;  see  Oaer  IF.  Archer,  a  Bsrb.  S.  a  Bap.  420,  8  Ad.  &  El.  n^mi,-  and  see  also  Wet- 
kins  c.  Halstead,  3  Sandf.  (Law)  B.  Bll,  when  it  was  held,  that  a  promise  by  a  wife,  after 
adiiorce,  to  pay  for  goods  rumished  during  corertare,  was  void.  See  also  Geer  v.  Archer, 
3  Barb.  S.  C.  Bep.  120.  Waten  v.  Bean,  16  Geo.  SEB.  Bat,  In  HempbiU  t>.  McClimaos, 
34  Penn.  887,  it  was  held,  that  a  promise,  made  by  a  woman  during  covertnie,  to  pay  for 
work  done  foi  her  son,  was  sufficient  oonsideratjon  for  a  new  promise,  to  the  same  effeet, 
made  after  divorce. 

By  a  statute  in  Maine  no  promise  will  revive  a  debt  discharged  by  the  bankrupt  or  in- 
solvent lews,  nnleu  it  bo  In  writing  and  signed  by  the  party.  Acts  of  Maine,  oh.  Gl, 
1848.    Bice  v.  Usiwell,  18  S.  &  U.  R.  SSe. 

The  same  role  of  iaw  haa  been  adopted  in  New  York,  as  to  promises  U  pay,  where  the 
orighial  caose  of  action  has  been  burad  by  Uie  statute  of  limitations.  Code  ttf  Frocadiue, 
sec.  90,  cb.  4,  tit.  a,  part  2.  A  new  pi«mise  to  pay  a  debt  made  afler  a  deoree  In  bank- 
ruptcy, held  valid.    Corliu  v.  Shepherd,  18  Uaine  B.  tM. 
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affectiOD   be   sufficient  in   a  deed,   yet   such   a   consideration 
is  not  sufficient  to  support  an  executoiy  contract  and  give  it 


SB3;  and  (ho  conclaaion  to  which  the  learned  editors  arrtted,  seems  to  buve  been 
adopted  in  ifafl  cases  referred  to.    And  ^et,  in  ana  of  the  caeea,  (L«e  v.  Muggeridge, 

5  TaaiK-  Bep.  36,)  Gibbs,  J.,  olwened,  that  it  coald  not  Don  be. disputed,  that 
whereTer  there  is  a  morsi  obligation  to  paj  a  debt  or  perTorm  a  dntj,  a  proioise  to 
pay  that  debt  or  perfortQ  that  dat;,  wonid  be  supported  by  the  previous  moral  obliga- 
tion. There  is  a  strong  instance,  in  rsircbild  u.  Bell,  Brevard's  MSS.  Rep.  cited  in 
I  Bice's  8.  C.  Dig.  p.  60,  in  anpport  of  the  iiapiitd  contract  to  pn^  for  a  meritorians 
service,  Eounded  on  a  moral  obligation.  The  saiao  doctrine  is  laid  down  by  Baflics,  J., 
in  Barlan  v.  Smith,  4  Yermoni  Rep,  144,  and  in  Gloss  v.  Beach,  9  ibid.  176 ;  but  the 
promise  must  be  txpreu,  and  not  implied.  Lord  Tenterden,  in  LittteReld  v.  Shee, 
SBam.  &Ad.  BlI,  admitted  the  doctrine,  that  anoiml  obligation  was  a  snffi don t  con- 
sideration for  an  express  promise,  though  he  said  that  it  most  be  received  with  soma 
limitation.  It  is  difficult  to  Bonnouut  the  ca«e  »tal«d  bj  Lord  Holt,  in  1  Lord  Ra;m. 
389,  that  a  promise  to  pa;  a  debt  contracted  in  ia^cy  is  valid.  In  the  case  of  East- 
wood D.  Kenyon,  Lord  Denman  observed,  that  the  case  of  Lee  v,  Mu^geiidge  was 
deeidcdij  at  variance  with  the  doctrine  in  tlie  note  to  3  B.  &  Poller,  349,  and  so  was 
the  decision  in  Liltlefield  o.  Shee;  and  Lord  Denman  concluded  that  a  past  bcneiit, 
not  conferred  at  tAc  reqaat  of  the  defendant,  would  not  support  a  suhaequeni  promise 
to  pay,  and  that  this  conclaeion  was  justified  by  the  old  common  law,  and  that  the 
pnnciplo  of  moral  obligation  did  not  make  its  appearance  till  the  days  oF  Lord  Mans- 
field. Tbe  decision  in  Lee  v.  Muggendge  was  laid  down  in  too  unqualitied  terms,  and 
the  doctrine  in  the  note  to  B.  &  P.  may  now  be  considered  as  the  better  doctrine  in 
England  and  America.  But  there  is  a.diBtinction  between  promises  which  are  void  or 
only  voidable,  and  tha  former  are  held  uoC  a  suffident  consideration  to  support  subse- 
quent promise.    Cockshott  o.  Bennett,  2  Term,  763.     In  Hatchell  e.  Odom,  2  Dev. 

6  Battle,  302,  it  was  observed  that  it  was  not  every  moral  obligation  that  was  snffi- 
dent  in  law  to  raise  an  implied  promise  or  to  support  an  express  one ;  and  that  such 
only  were  available  considerations,  which  would  originally  have  been  good  but  for  the 
intervention  of  some  rule  of  policy.  A  promise  to  pay  afler  tbe  inleniict  !s  removed, 
will  be  valid,  and  may  be  enforced.  The  case  of  a  promise  to  pa;  a  debt  barred  by  tbe 
statute  of  limitations,  or  a  promlae  by  a  widow  or  an  adult,  to  refund  a  loan  of  mojiey 
made  during  coverture  or  infancy,  are  given  as  instances  by  Judge  Gaston,  in  his  cleaf 
and  able  opinion  in  the  last  case  cited.  So,  a  promise  by  an  insolvent  debtor  to  pa; 
a  debt  existing  before  his  discharge,  creates  a  valid  contract,  tbe  pr^vioos  indebtedness 
being  a  suffldent  consideration,  and  tbe  promise  is  a  revival  of  the  old  debt.  Earnest  ' 
V.  Parke,  4  Rawle,  459.  Parke,  B.,  in  Smith  v.  Winter,  I  Horns  &  Hurlesione,  389. 
Bogets  r.  8le[diens,  S  Term,  713.  Gibbon  u.  Coggon,  S  Campb.  188.  Hawkes  v. 
Saundera,  Cowp.  290.  Cook  p.  Bradley,  7  Conn,  Bep.  S7.'  The  plaintiff  may  de- 
clare on  the  original  promise,  and  ineUt  on  tbe  new  promise,  by  way  of  replication. 
Fitzgerald  v.  Alexander,  19  Wendell,  403.  If  a  debtor  compromises  a  debt  by  paying 
part,  and  afterwards  promises  to  pa;  the  balance  when  able,  the  promise  is  binding 
without  any  new  consideration.    Stafford  d.  Bacon,  25  Wendell,  3S4. 

<  See  also  Brown  s.  Collier,  8  Humph.  K.  tlo.  Prewett  s.  Camthen,  12  3.  k  M.  Rep. 
IBl.  Walbitdg««.Hain>oa,  IB  VemontB.  448.  Franklin  v.  Baatty,  IT  Miu.  S4T.  OUs 
«.  Gailin,  SI  He.  6ST.    Patten  v.  EUlngwood,  83  Ms.  ]«S. 
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*466  validity,  either  at  law  or  *in  eqaity.  (a)  A  promiae  to 
do  a  thing  may  be  merely  gratuitoua,  and  not  binding ; 
yet,  if  the  person  promising  enters  upon  the  execution  of  the 
business,  and  does  it  negligently  or  amiss,  eo  as  to  produce  in- 
jury to  the  other  party,  an  action  will  lie  for  this  misfeasance.  (A) 
The  consideration  must  not  only  be  valuable,  bu^it  must  be  a 
lawful  coBgideratiQPi_and  not  repugnant  to  law,  or  sound  policy, 
or  good  morals.^  Ex  turpi  contractu  actio  non  oritur ;  and  no 
person,  even  so  far  back  as  the  feudal  ages,  was  permitted  by 
law  to  ^tipulateforiniquity.  (c)  The  reports,  in  every  period  of 
the  English  jurisprudence,  and  our  American  reports,  equally 
abound  with  cases  of  contracts  held  illegal  on  account  of  the 
illegality  of  the  consideratiDn ;  and  they  contain  striking  illustra- 
tions of  the  general  rule,  that  contracts  are  illegal  when  founded 
on  a  consideration,  contra  bonos  mores,  or  against  the  principles 
of  sound  policy,  or  founded  in  fraud,  or  in  contravention  of  the 
positive  provisions  of  some  statute  law.  (rf)  ^     If  the  contract 


(a)  Tate  V.  Hiltwrt,  2  y«se;,jr.  III.  FenDingion  v.  Oitlings,  S  Gill  &Jobn3. SOB. 
A  court  of  equity  will  not  Bpecificallj  enforce  or  execata  a  loluatary  contract,  nor  lend 
itB  BssiEtancc  to  n  mere  volunteer,  wbo  is  not  v'IIiIq  the  inflnence  of  the  consideration 
of  an  execnWry  agreement.  Jeffarys  v.  Jefferys,  Cr,  k  Ph.  141.  Hollowaj  u.  Head- 
ington,  8  Sim.  325.  Colyear  t.  CocntcaB  of  H.  3  Keen,  81.  Matthews  v.  L — e, 
I  Maddoclt's  Ch.  Hep.  564.  Nevee  v.  Scott,  U.  S.  C.  C.  for  Georgia,  1**  R«])oner, 
(ix.  67,}  Boiton,  June,  1846.  But  if  ic  be  an  executed  truat,  though  without  consid- 
eration, the  court  will  give  it  effect.  Collinson  ».  Pattrick,  2  Keen,  133.  Ellison  o. 
■  Ellison,  6  Veaey,  662.  Bunn  u.  Winthrop,  1  Johnson'o  Ch.  Rep.  337.  Minluro  v. 
Seymour,  4  id.  500.  Acker  b.  Phenix,  4  Paige's  Eep.  305.  Hayes  v.  Kershow, 
1  Sandford's  Ch.  Kep.  S61. 

(()  Coggg  V.  Bernard,  S  Lord  Rajm.  909. 

(c)  Ficz.  Abr.  tit.  Obiigattoo,  pi.  13.  See  also  the  same  langoage  in  (be  civil  law. 
Dig.  S,  14,  a?,  4.     Code,  6,  3,  6. 

(d)  In  the  American  Jurist  for  January,  1840,  (xxii.  349,)  the  law  concerning  nn- 
lawful  contracts,  which  violate  either  the  common  or  statute  law,  is  discussed  with 
much  learning,  order,  and  penpicoity,  and  the  numerous  ailjodged  cases  bearing  oa 
the  subject  referred  to,  and  the  leading  ones  sufficiently  examined. 


1  A  promlssto  an  officer  iu  oonsideratioa  of  forbearance  to  prowcnte,  is  v<rid  as  against 
public  policy.  Keir  v.  Leeman,  B  AA.  &  El.  N.  S.  871.  So  an  agreement  to  use  one's 
inflnence  with  the  Common  Coanoil  of  New  York,  to  procure  a  lease,  was  held  void 
as  against  pubhupalicy.  Wall  c.  ObaiUok,  New  York  S.  C.  N.  Y.  Leg.  Obi'r.  July,  18»0 
p.  sso. 

>  Courts  will  not  sustain  an  action  for  the  recovery  of  property  which  the  owner  bad 
prepared  to  use  in  violation  of  ttaal»w:  as  for  places  of  SemoN  lilwr,  of  the  dlmanslon  itf 
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grows  immediately  out  of,  or  is  connected  With  an  illegal  or  im- 
moral act,  a  court  of  jnstice  will  not  enforce  it.  But  if  it  be 
unconnected  with  the  illegal  act,  and  founded  on  a  new  considr 
eration,  it  may  be  enforced,  although  the  illegal  act  was  known 
to  the  party  to  whom  the  promise  was  made,  and  he 
was  the  contriver  of  the  illegal  act.  (o)  ^     The  •courts  of    "467 


(a)  Hodgton  v.  Temple,  S  Taam.  Bep.  181.  Toler  y.  AmiBtroDg,  4  Wash.  Cir. 
Bep.  29?.  II  Wheaton,  ass,  S.  C.  Story's  Com.  ootlie  Conflict  of  Laws,  4  24E-259. 
That  a  contract  of  »le,  not  prohiUted  bj  any  positive  law,  nor  against  good  morab, 
may  still  be  void  as  being  agaiuat  principles  of  sound  policy,  aee  Jones  v.  Baodall, 
Cowp.  39.  ^Brjann.Lewia,  Rj.  ftMoo.  386.  In  Richardson  p'.  Hellish,  2  Bing.  Hep- 
229,  Ch,  J.  Best  thought  that  (he  courts  hud  gone  too  far  in  setting  aside  contracts,  on 
the  gronnd  that  Ihey  were  in  contraTemion  of  the  pnblic  policy,  and  that  the  objection 
in  neb  cose*  ought  to  be  founded  on  some  clear  and  unqaestiouable  principle,  and 
never  applied  to  doabtful  questions  of  policy.  These  should  be  Icfl  to  be  settled  bj 
legislative  itiscretion.  In  the  ScotB  law,  contracts  are  deemed  inconsistent  with  pahlic 
policy  and  void  ;  I.  When  made  against  the  policy  of  the  domestic  relations.  2.  In 
restraint  of  pertODal  liberty.  3.  Tending  to  impede  the  course  ofjusticc.  4.  Defeat- 
ing the  rovenne  laws.  5.  Inconsistent  with  national  war  policy.  Bell's  Principles  of 
tbc  Law  of  Scotland,  pp.  16-IS.  Mr.  Justice  Story,  in  his  Commentaries  on  Equity 
Jurisprudence,  vol.  i.  pp.  SB3-3D4,  has  clearly  and  fully  stated  the  cases  in  which  coa- 
tracts  have  been  set  aside  as  against  pablic  policy.  Such,  for  instance,  are  (1.)  Mar- 
riage brokerage  contracts,  by  which  a  party  engages  to  give  another  compensation  if 
he  will  negotiate  an  advmitageoas  match  for  him.  (2,)  A  reward  promised  fur  using 
influence  and  power  over  another  person,  to  induce  him  to  make  a  will  in  his  favor.  . 
(3.)  Secret  conveyances  and  settlements  in  contemplation  of  marriage.  (4.)  Con- 
tracts in  general  restraint  of  marriage.  {S.)  Contracts  ia  general  restraint  of  trada: 
(9.)  AgreemoQls  foonded  upon  violation  of  public  trust  or  confidence,  or  duty,  or  for 
the  violation  of  pnl^lic  law.*    These  and  other  less  striking  cases  are  all  enforced  and 


HexicBD  dollan,  which  were  seized  tn  bvntilu  to  a  place  to  be  miUed.    Spalding  v,  Pre*- 
ton,  21  VL  Rep.  1. 
The  court  declared  thii  to  be  the  firat  ease  of  the  kind  to  be  fonnd  on  the  records  of 

The  law,  ns  settled  by  the  Kngiish  cases,  as  to  provisions  in  wills  restraining  marriage, 
is  admitted  by  the  English  judKej,  to  be  ooutradlotory  and  unreasonable.  "If  (says  L.  J. 
Knight  Bruce)  a  man  give  a  single  woman  an  annuity  mtil  she  be  married,  and  the 
tegalea  marry,  the  annuity  will  thereupon  cease.  But  when  a  man  gave  an  annuity  to  a 
single  woman,  and  declared  that  If  ih*  should  marry,  the  annnity  should  be  forfeited,  tbe 
proviso  was  void,  and  she  might  marry  and  retaiq  ber  annuity."  This  ahsurd  verbal  dis- 
tinction turns  on  the  difitoence  between  a  limitation  and  a  cCHiditioa.  Heath  v.  Lewis, 
IT  Eng.  L.  &  Eq.  41.  Lloyd  e.  Lkiyd,  10  Eng.  L.  &  Bq.  ISS. 
.  ■  Jack  V.  Nichols,  6  Barb.  S.  O.  Rep.  »a. 

'  CiratTaclacaanatbeenlbrced,  when  theooD^deralionaonslatsorsWTieeaiD  obtaining, 
by  secret  means,  the  pa»age  of  a  law,  Marsball  e.  B.  ji  0.  B.  R.  Co.  Itl  How.  V.  S.  814, 
or  a  MOepnitsai  IVom  the  exeCDtiv«.  Widley  v.  Colling  T  Md.  27S.  Where  tba  defsnd- 
•nt  agned  to  porohaM  and  tiie  plaintiff  t9  sell  wi^pen,  bearing  the  tndfrmark  of  the 
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jostice  will  allow  the  objection,  that  the  consideration  of  the 
contract  was  immoral  or  illegal  to  be  made  even  by  the  guilty 

illastraied  by  nnmeroae  «it]ioritie»,  in  the  mastarfy  traatiae  to  which  I  htxe  referred. 
The  custs  are  unifbrm  in  decluing  the  principle,  tbat  if  a  note  or  oiber  contract  be 
mads  ia  coDsideration  of  aa  act  forbidden  by  lair,  it  is  absolutely  void.  14  Mau. 
Rep.saa.  5  Johns.  Rep. 337.  3  Wbeaton, SU.  4Petera'sn.S.Bep.410.  U  Eaat'a 
Rep.  502.  1  Binney'a  Rep.  110.  3  Galliron'i  Rep.  560.  Vide  atso  atile,  vol.  L 
p.  4S8.  If  the  nmBideratioD  of  a  bond  or  covenant  be  illegd,  that  illegaticy  wilt  con- 
stitute a  good  defence  at  law,  as  well  as  in  equity.  Bmith  d.  Aykwell,  3  Ack.  586. 
Collins  B.  Blantem,  2  Wilson,  347.  Paxton  v.  Popham,  9  East,  40S.  Oreville  v. 
Attkina,  9  B,  &  Crvss.  462.  Ffytche  v.  Bishop  of  London,  I  East,  467.  Vauxhall 
Bridge  Campaay  v.  Earl  of  Spencer,  1  Jacob,  64.  Westmeath  v.  Westmeath,  1  Dow 
&  Clarke,  919.  First  Cong.  Church  d.  Henderson,  4  Rob.  Louis.  Rep.  309,*  Overman 
f.  Clemmons,  2  Dev.  &  Bailie,  tSS.  In  this  last  ease  all  die  aaChoritiea  are  reviewed, 
and  the  doctrine  clearly  established.  Though  the  result  of  many  of  the  decisions  is, 
that  the  mere  knowledge  of  the  illegal  purpose  for  which  goods  are  purchased  will  not 
affect  the  validity  of  the  contract,  if  there  be  no  participation  or  interest  in  tbe  act 
llcelf,  as  selling  goods  by  a  foreign  merchant,  he  knowing  that  they  were  intended  to 
be  smi^gled  into  England.  Holman  a.  Johnson.  Cnwper,  341.  Waymell  d.  Reed, 
BTerm,599.'  Hodgson  e.  Temple,  S  Tannton,  181.  Betl  on  Che  Contract  of  Sale, 
Edin.  1844,  pp.  22.  Cheney  d.  Uake,  10  Gill  &  Johns.  Rep.  11.  Lord  Abingcr,  in 
FeltecuC  d.  Angell,  2  Cr.  &  M.  Rep.  311 ;  yet  Ch.  J.  Eyre,  in  Lightfoot  o.  Tenant, 
I  Bos.  &  Pull.  &91,  556,  held  otherwise,  and  that  the  consideration  must  be  mericori- 
□OS.  A  sale  of  arsenic,  knowing  it  to  be  intended  to  commit  murder,  would  not  snp- 
port  an  action.  And  Mr.  Joilioe  Story,  (Conflict  of  Laws,  t  253,)  congiders  thai  thi» 
doctrine  contains  snch  wholesome  morality  and  enlarged  policyastobe  almost  iireaitt- 
ible  to  the  Judgment.  This  has  now  become  the  pterailing  [aw  in  the  English  codrts. 
Langton  u,  Hughes,  1  Maule  &  Selw.  593.  Cannon  u,  Bryce,  3  Bamw.  &  Aid.  179. 
In  Steele  t>.  Cnrle,  4  Dana's  K.  Rep.  385,  Ch.  J.  Robertson,  after  an  examination  oT 
the'  authorities  on  this  vexed  question,   and  without  giving  any  definite  opinion 


latter,  the  agreement  was  held  void  as  a,  fraud  upon  the  public.    Bloas  ■■  Bloomer, 
23  Barb.  604. 

t  Where  a  perton  from  Ne»  York  made  a  contract  in  Vermont  fbt  the  sals  of  liquor,  to 
be  retailed  in  the  latter  state,  in  violation  of  its  slatute  laws,  it  was  held,  the  vandor  could 
maintain  no  action  for  the  price  iu  the  coutCs  orVennont.  The  court  will  gl  re  no  man  a 
remedy  on  a  contract  mode  in  conlemplalion  of  a  violation  of  its  laws.  Territt  v.  Bartlett, 
21  Vt.  R.  164.  The  same  rule  was  applied  in  WooCan  v.  Uitler,  7  Smedea  &  M.  680.  But 
where  no  part  of  the  oonlraot  was  made  in  the  ((ate,  on  action  may  be  brought  thereon 
though  the  plajntilf  knew  tbe  illegal  purpose  of  Che  parchaae.  UcConihe  >■  McUann, 
1  Wms.  BE.  Backman  t.  Wright,  ibi  1B7.  See  alto  Gassett  c.  Oodfrey,  e  Post.  41G. 
Smith  t.  Godfrey,  »  Fott.  8T».  Sortwall  v.  Hughes,  1  Curt.  C.  C.  344.  Read*.  Taft, 
8  R,  I,  176.  In  Kreiaa  «.  Seligman,  8  Barb.  48S,  il  waa  held  Chat  even  if  the  oontract  is 
wholly  within  the  state,  a  bare  knowledge  by  the  vendor  that  tbe  vendee  intends  to  pnt 
the  goods  sold  lo  an  illegal  use  will  not  vitiate  the  sale.  In  Ihia  ease  Hr.  Justice  Selden 
delivered  an  able  opinion,  in  which  he  denies  the  cotiecCiieeB  of  the  decision  in  Longton  v. 
Babies,  lupro.  See  KennetC  n.  Chambers,  14  How.  U.  S.  SS,  which  was  the  case  of  a  con- 
tract, before  tbe  recog^iCion  of  Texas  by  the  United  States,  Co  assist  a  Texan  officer  in  the 
war  with  Mexico,  and  therefore  the  oootTMt  was  illegal. 
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p^rty  to  the  contract;  for  the  allowance  la  not  for. the  Bake  of 
■the  party  who  raises  the  objection,  but  la  groanded  on  general 
principles  of  policy,  (o)  Aparticeps  criminis  has  been  held  to 
be  entitled,  in  equity,  on  his  own  application,  to  relief  against 
bia  own  contract,  when  the  contract  was  illegal,  or  against  the 
policy  of  the  law,  and  relief  became  necessary  to  prevent  injury 
to  others.  It  was  no  objection  that  the  plaintiff  himself  was  a 
party  to  the  illegal  transaction.  (A)  But  if  a  party,  who  may  be 
eiitiUed  to  resist  a  claim  on  account  of  its  illegality,  waives  that 
privilege,  and  fulfils  the  contract,  he  cannot  be  permitted  to  re- 
cover the   money  back ;    and  the  rule  that  potior  est  conditio 


thereon,  eaggeated  Chat  the  validilj  of  th«  contract  in  the  given  cam  might  depend 
upon  the  d^ee  of  turpitude  vyincod  b?  the  contemplated  tranigresgion  of  the  law. 

With  reapecl  to  contracts  in  rcatraint  qf  trade,  if  chej  lotaltj  prohibit  the  carrying 
on  of  a  parcicDlar  boainesa  at  an;  place  within  the  state,  Aej  are  void,  for  such  a 
general  restraint  is  injnriona  to  the  public.'  But  contraeCe  fora  limiled  restraint,  as 
tiiat  a  man  wilt  not  eTercise  his  trade,  or  carry  on  hia  busineM  in  a  particular  place, 
or  within  certain  limits,  are  valid,  provided  they  were  entered  into  for  some  good 
reasons,  independent  of  the  p^cnniarj  considotBtim.'  Mitchel  r.  Reynolds,  1  F. 
Wms.  181.  Homer  u.  Graves,  7  Bing.  735.  Proctor  v.  Sargent,  2  Manning  & 
Granger,  20.  Mallan  v.  May,  11  Meeaon  &  Weliby,  653.  Chappell  u.  Brockiray, 
31  Wendell,  157.  Bom  d.  3adgbeer,  ib.  166.  The  opinion  of  Ch.  J.  Parker,  in  the 
case  of  Mitchel  n.  Hoynolds,  is  very  elaborate,  and  contains  the  principles  of  law  on 
the  subject,  with  just  discriminHtion  and  great  precision  and  accuracy.  The  opinion 
of  Mr.  Justice  Bronson,  in  the  New  York  cases,  contains,  also,  well  reasoned  conclu- 
sions of  law. 

(a)  Holman  d.  Johnson,  Cowp.  Rep.  343.  Hackey  v.  Brownfield,  13  Serg.  & 
Bawle,  241,  242.  Oriswold  v.  Waddington,  16  Johns.  Rep.  4S6.  LangtoD  v. 
Hughes,  I  Maale  &  Selw.  5S3.  Josephs  v.  Pebrer,  3  Bomw.  &  Cress.  639.  See 
mfra,  p.  487,  a.d,  ' 

[b)  Eastabrook  o.  Scott,  3  Vesey,  436.  St.  John  d.  St.  John,  11  ibid.  9S6,  SSS. 
Jackman  o.  Mitchell,  13  ibid.  581. 

'  Agreements  between  tlie  proprietors  of  boats  iniming  on  the  interior  lakes  of  New 
York,  regulating  the  price  of  freigtit  and  (tte,  and  prohibiting  the  partiesSngoging  in  um- 
ilar  business  out  of  the  asssooiatlon,  have  bean  deoland  void,  as  conspiroalee  in  restraint 
of  tiade.  and  to  ooeree  the  pnbllo,  nitder  the  3  Bev.  St.'  SVI,  t  8,  and  at  common  law. 
Staolofi  e.  Allen,  G  Denio's  R.  184.  Hooker  v.  Vandewater,  4  Denio's  B.  MS.  In  the  case 
ofHUbHiv.  £ckeisley,83Eng.  L.  &Eq.  IBS,  itwasheldbylhsQ.  B.  that  a  bond,  entered 
ioto  by  the  maanfkctnrars  of  a  oert&in  district,  to  carry  on  tbdr  baaineu,  acoordlng  to 
lasaluUons  to  be  passed  by  a  m^orlt7  of  the  obligors,  was  void  as  ■goinit  public  policy 
•ad  in  restnUat  of  bade. 

*  Hartley  v.  Cnmmings,  S  H.  G.  &  S.  Bsp.  247.  Thomas  v.  Ifiht,  8  Ohio  3t.  174.  Sliis- 
mon  B.  Parkhont,  IS  How.  U.  S.  380.  Van  Huter  v.  Babeock,  18  Barb.  688.  Read  v. 
Dennis,  6  Porter,  (Ind.)  KM.    Lawninea  v.  Kidder,  10  Barb.  641.    Hott  v.  Hott,  II  ibid. 
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defendentis  will  apply,  (a) '  If,  however,  the  money  be  not-pud 
over,  bnt  lemains,  io  its  tranait,  in  the  hands  of  the  intermediate 
stakeholders,  the  law  will  not  permit  a  third  person,  who  is  thas 
incidentally  connected  with  the  transaction,  to  set  up  the  claim 
of  Illegality  in  the  contract  between  the  principal  parties.'  An 
agent  cannot  shelter  himself  from  paying  over  the  money  by 
such  a  plea,  and  the  money  advanced  may  be  reclaimed,  (b) 
When  the  transaction  is  of  such  a  nature  that  the  good  part  of 
the  consideration  can  be  separated  from  that  which  is  bad,  the 
courts  will  make  the  distinction;  for  "the  common  law  dolji 

divide  according  to  common  reason;  and  having  made 
*468    that  void  that  is  'against  law,  lets  the  rest  stand."  (c) 

The  general  and  more  liberal  principle  now  is,  that 
where  any  matter,  void  even  by  statute,  be  mixed  up  with  good 
matter,  which  is  entirely  independent  of  it,  the  good  part  shall 
stand,  and  the  rest  be  held  void  ;  (d)^  though  if  the  part  which  is 
good  depends  upon  that  which  is  bad,  the  whole  instrument  is 
void ;  (e)*  and  so  I  take  the  rule  to  be  if  any  part  of  the'consid- 

(a)  Howsos  B.  Hancock,  8  Term  Rep.  575.    Burt  «.  PUce,  6  Coveu's  B«p,  481. 

(6)  CoitoD  V.  Thurland,  5  Term  Bep.  40G.  Smith  v.  Bickmoro,  4  Taunt.  Rep.  474. 
Vischer  b.  Yates,  11  Jobns.  Rop.  S3.  M'Allister  d.  Hoffraan,  16  Serg.  &  Rawie,  147. 
Hostelow  V.  Jackson,  8  Barnew.  &  Cress,  aai. 

(c)  14  Hen.  VIII.  ch.  15.  Hob.  Rep.  14,  Tiggot'scase,  11  Co.  27  b.  Qreemrood 
D.  Bishop  of  London,  5  TannL  Bep.  727.  Lord  Stowall  said,  that  ibe  admiral^ 
cooru  adopt  this  rational  rale  of  the  common  law,  in  reapect  lo  maritime  contracta. 
The  Nelson,  1  Eagg,  Adm.  Rep.  17S. 

{d]  Mouya  v.  Leake,  S  Term  Bep.  411.     Kerriaoa  f.  Cole,  B  East's  Bep.  SSI. 
Howe  V.  Synge,  IS  Ea«t's  RqR.410.    Doe  i>.  Pitcher,  6  Taont  Bep.  359.     Wigg  s. 
Slmttleworth,  13  East's  Rep.  ST. 
.{()  Best,  J.,  in  BiddeU  p.  Leeder,  1  B.  £  Cre«s.  327. 

1  The  mle  of  law,  that  partiei  in  pari  drSela  will  be  denied  all  relief  both  in  law  and 
equity,  wae  dlscAnsed  witb  nncommoo  ability  by  Neibit,  J.,  and  approved  by  tbe  court,  in 
Adams  *.  Barrett,  G  Georgia  B.  404. 

*  Bat  the  loaing  party  in  a  waget  may  recover  from  tbe  itakeholder  tbe  money  he  had 
deposited  with  him,  thoogfa  Ibe  latter,  after  tbe  determiDatlon  of  tbe  wager,  hod,  by  tbe 
order  of  the  depositor,  paid  over  themone;  to  the  winner.  Rucknun  c.  Pitcher,  1  Comet. 
B.  SM.  See  also  Uorgan  c.  Oroff,  4  Barb.  S.  C.  R.  634.  Bnt  see  Lilce  v.  Thomptan,  9 
Barb.  SIB. 

*  Id  Rand  e.  Mather,  11  Cash.  1,  the  Supreme  Conrt  of  Massachnsetts,  orerrtiltDg  a 
former  ease,  held,  tliat  a  oontraot,  part  of  which  was  void  by  the  itatate  of  frauds,  might 
be  apportioned,  and  tiM  role  that,  if  part  of  a  contract  is  Toid  by  ilaiutt,  the  whole  is  void, 
mu  repudiated. 

<  Filson  V.  Hiaeea,  G  Ban's  B.  4G3.    Morils  v.  Way,  18  Ohio  R.  4W. 
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eiation  be  malum  in  se,  at  the  good  and  the  void  coDsidemtion 
be  so  mixed,  or  the  contract  eo  entire,  th&t  there  can  be  no  ap- 
portionment (a)  ^ 

IV.   Of  the  contract  of  sale. 

A  sale  is  a  contract  for  the  transfer  of  property  feom  one  per- 
son to  another,  for  a  valuable  consideration ;  {b)  and  three  things 
axe  requisite  to  its  validity,  viz :  the  thing  sold,  which  is  the 
object  of  the  contract,  tiie  price,  and  the  consent  of  the  con- 
tracting parties,  (c)  * 

(1.)  The  thing  eold  mnst  have  an  actual  or  potential  exist- 
ence, {d)  and  be  specific  or  identified,  and  capable  of  delivery, 


(a)  Scott  V.  Gillmore,  3  Taant.  Bep.  226.  Lord  Eenjon,  in  Moura  i>.  Leako,  S 
Term  Sep.  411.  Hinde  v.  ChomberliD,  6  N.  H.  B«p.  22&.  Fnizier  u.  Thompson, 
2  Watts  &  Serg.  235. 

(b)  Sir  William  Blackstone  defioea  n  sale  to  be  "  a  tranamiitaCion  of  property  from 
oue  man  to  another,  in  coasideration  of  some  price  or  recompense  in  value."  2  Com. 
446.  HoSB,  in  bis  Treatise  on  the  Law  of  Fnrchaeers  and  Vendora,  adopu  the  same 
defiaiiioD,  n-ad  I  take  this  occasion  to  recommend  that  work  of  Mr.  Boas  as  a  learned 
and  faithful  performance.  It  is  republished  in  ihia  conntrj  u  part  of  the  ISth  volame 
of  the  Law  Librar;,  edited  bj  Thomas  L  Wharton,  Esq.,  a  most  valuable  series  of 
publications  to  the  profeaaion. 

(c)  Potbiei,  Tr^l*  du  Contrat  de  Vonte,  n.  3.  Bell's  Prin.  L.  S.  sec.  85,  BO- 
SS. 

{d)  It  is  sufficient  that  the  thing  contracted  for  haa  a  potential  exislence ;  and  a, 
tingle  hope  or  expectation  of  meana  founded  on  a  right  in  tat»,  maj  be  tbe  object  of 
sale,  aa  tbe  next  cast  of  a  fisherman's  net,  or  fruits  or  animals  not  jet  in  existence,  or 
the  good-vill  of  ^  trade.  But  a  mere  poesiMlitf  or  coniingencf ,  not  coupled  with 
any  interest  in,  or  groving  out  of  property,  as  a  grant  of  the  iniol  of  the  sheep  the 


1  It  has  been  repeatedly  held,  that  a  contract  for  doing  on  sot,  in  violation  of  a  atatuta 
imposing  aptnally,  tboagb  containing  no  ixprui  problbltioa  of  the  act,  but  enacted  as  a 
aecority  against  yVowI  or  immoraSty,  and  not  merely  for  the  purpose  of  reyenue,  is  tuxd. 
The  courts  irill  not  uphold  a  transaction  which  disregards  such  statute  proTislons.  Cun- 
dellv.  Dawson,  4  M.  &.  &  Scott's  B.  STB.  Ritchie  o.  Smith,  B  id.  462.  Griffith  s.  Wells, 
8  Denlo's  R  MB.  Territt  v.  Bartlett,  21  Vt.  R.  IM.  Bi«ckett  v.  Hoyt,  9  Post.  284.  But 
««a  mil  D.  Smith,  Morris,  R.  70.  Lewis  D.  Welch,  14  N.  H.  R.  2B4.  Ellis  v.  Higg^  81 
Me.  84.  , 

A  contract  in  violation  of  a  merely  local  or  mnnielpal  law  is  equally  void  as  if  In  tIoIk- 
Hon  of  B  statute  of  nnivsnalappllcaUoo.  BetDon  v.  Tuguot,  G  Sandf.  3.  C.  S.  163.  Hv 
tie  e.  Rnnneli,  12  How.  U.  S.  80. 

*  Hr.  JuKtIce  Wayne  hsi  defined  axtfa  "to  mean  at  all  timea  a  contract  between  parties, 
to  ^»e  and  to  psas  rights  of  property  fbr  money;  which  the  buyer  pays,  or  promises  to 
pay,  to  tbe  seller,  for  tbe  thing  bought  or  sold."  WlUiamaon  «.  Berry,  S  How.  U.  S.  S44. 
Noy'B  Max.  oh.  43.    8hep.  Touch.  344. 
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otherwise  it  ia  not  strictly  a  contract  of  sale,  but  a  special  or  ex- 
ecutory agreement,  (a)  If  the  subject  matter  of  the  sale  be  in 
existence,  and  only  conatrnctively  in  the  possession  of  the  seller, 
as  by  being  in  the  possession  of  his  agent  or  carrier  abroad,  it 
is  nevertheless  a  sale,  thoagh  a  conditional  or  imperfect  one, 
depending  on  the  fdture  actual  delivery,  (b)  *     But  if  the  article 


grantor  dirj  ther«after  bay,  or  th«  expectancy  of  an  heir  apparent,  is  void  as  a  tale.* 
Dig.  18,  1,  8..  PoltieT,  Coat,  de  Vente,  n.  5,  6.  Plowd.  Hep.  13  b.  Grantham  v. 
Hawley,  Hob.  Rep.  I3S.  Harg.  Co.  Litt.  lib.  1,  n.  363,  S.  C.  Robinaon  v.  Mae- 
doDnell,  fi  Manle  ft  Selw.  323.  Com.  Dig.  tit.  Grant,  D.  Carleion  v.  Leigbton,  3 
Meri".  667.  See  it^ra,  vol.  iii.  64.  See  also  infra,  p.  504.  A  covenant  to  pay  out 
of  fatare  profits  of  an  eiisdng  oEce  ia  good.  Clapham  v.  Mojie,  1  I<ev^  Rep.  155. 
Mr.  Bell,  in  htB  PrincipLcs  of  the  Law  of  Scotland,  p.  30,  (a  work  very  comprehensive 
but  admirably  condensed,)  atUea  that  the  hope  of  anccession  ma;  be  the  aabjeet  of 
sale ;  bat  in  the  case  from  Herivale,  Lord  Eldon  held,  that  anch  an  expectancy  conld 
not  be  Ibe  salyect  of  aasignmeat  or  contract.  Beveraionary  interest  and  expectaaciea, 
founded  on  aettlementa  and  entailmenia,  are  the  aubject  of  aale,  as,  seejKot,  4T&;  bat 
a  mere  hope,  wfaera  there  is  no  exieting  right  snstaining  the  expectation,  aa  wbeie  the 
ancestor  ia  seiaed  in  fee  aimp^e,  with  a  power  of  alienaiioQ  and  devise,  ii  not  the  sob- 
jectof  avalid  aale.  But  aeeposf,  4T5,  n.  c.  A  bill  or  note,  or  inland  bill  of  exchange, 
is  not  the  aabject  of  sale,  nnleas  it  be  ancb  a  lecurity  in  the  hands  of  the  aoller  that  he 
conld  sne  on  it  at  raatnriiy.'  Powell  'v.  Waters,  8  Coven,  689.  Cram  e.  Hendricks, 
7  Wend.  fiS9.  Mann  n.  Commia-  Company,  15  Johnson,  44.  'Batfiragn  exchangt 
in  the  handa  of  the  drawer  ia  a  snbject  of  traffic  and  Bale — a  commodity  bought  and 
sold  like  mert^audise.  Banlctrf  draft*  are  also  existing  thinga  in  action,  and  subject 
to  the  like  tnifflc.  The  drawer  sells  his  foreign  bill  as  money  or  fnnds  abroad.  His 
credit  abroad  is  to  the  payee  eqnivaient  to  cash,  and  the  bill  of  exchange  is  the  instru- 
ment of  transfer.  The  commission  diarge  on  the  transfer  is  part  of  the  price  of  the 
sale,  and  not  nsnrionc.    Holford  D.  Blacchfbrd,  3  Sandford's  Ch.  Hep.  149. 

(a)  Bondean  r.  Wyatt,  3  H.  Blacks.  63.  Mncklow  n.  Muigles,  1  Taunt.  Rep.  31S, 
Groves  b.  Back,  8  Hanle  &  Selw.  I7S. 

(i)  Boyd  e.  Siffkin,  B  Campb.  Rep.  326.  Withers  v.  Lyss,  4  ibid.  237.  In  the  civil 
law,  ownership  in  the  seller  at  Uu  timt  of  die  contract  was  not  essential  to  its  validity. 
Dig.  15,  1,  1,  67.  Heinecc.  Elem.  Jar.  Secnnd.  Ord.  Inat.  lib.  3,  tit.  34,  see  905. 
Pothier,  Contnit  de  Venie,  n.  7.  Ir^  Bryan  v.  Levis,  Bjtm  &  Moody,  386,  Lord  Ten- 
lerden  mled,  that  if  goods  be  sold  Co  be  delivered  at  a  future  day,  and  the  aellei  has 

>  Tbere  la  no  implied  contrnot  that  the  vendee  nhall  pay  the  vendor  for  anything  done 
to  the  article  previons  to  delivery.    Cola  «.  Kerr,  20  Vt.  Bep.  al. 

•  A  bill  of«a(B  of  exisHng  property,  wiO]  a  power  totbe  purchaser  to  seire/uftirtenye, 
paisea  no  Mile  to  the  latter  notil  the  vendee  actnally  lakes  posseulon.  When  be  does  so, 
however,  tbe  property  vests  in  him  against  an  execution  ecedilor.  Congreve  c  Evetts,  3S 
Eng.  L.  &  Eq.  498.     Hope  c.  Haylay,  B4  ib.  18B. 

•  An  asalgnment  of  a  ship,  u>d  all  oil  and  cargo  which  might  be  oaught  or  brougfat  home 
in  said  ship,  ii  a  valid  aiiiguoent  in  equity,  as  welt  of  the  fatare  cargo  to  be  taken 
daring  tbe  voyage,  as  Of  the  cargo,  if  an;-,  existing  at  the  lime.  Longton  v.  Hortoo,  1 
Hare's  R.  619. 
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intended  to  be  sold  haa  no  existence,  there  c&n  be  no  contract 
of  sale.  Thns,  if  A.  sells  his  horse  to  B.,  and  it  tains  out  that 
the  horse  was  dead  at  the  time,  though  the  fact  was  unknown 
to  the  parties,  the  contract  is  necessarily  void.  So  if  A.,  at 
New  York,  sells  to  B.  his  house  and  lot  in  Albany,  and  the 
house  should  happen  to  have  been  destroyed  by  fire  at 
the  time,  and  the  parties  are  *  equally  ignorant  of  the  •  469 
<^ct,  tlie  foundation  of  the  contract  fails,  provided  the 
house,  and  not  the  ground  on  which  it  stood,  was  the  essential 
inducement  to  the  putohase.  (a)  *     The  civil  law  came  to  the 

net  the  goods,  nor  an;  contract  for  Ibem,  nor  anj  reaaonable  expectMion  of  receinng 
them  by  conaignioeDt,  bat  intends  to  go  into  the  market  and  bay  tbem,  Ik  was  not  a 
Talid  contract.  It  wai  a  mere  vager  on  the  price  of  the  commodity.  This  U  con- 
traty  (o  the  rule  at  law,  oi  inggeated  by  Lord  Chancellor  Parker,  in  Cnd  v.  Ratter, 
1  F.  Wms.  570.  The  obBervation  of  Lord  Tenterden,  In  thia  case,  la  said  to  be  a 
mere  diiMta,  and  munpponed  by  any  other  case.  Wella  v.  PorKr,  3  Scott,  141.  In 
this  last  case  iD  the  C.  B„  it  was  held,  that  time  bai^ins  in  foieiga  fiiiida  were  not 
illegal  or  void  at  common  law ;  and  in  Hibblewhite  v.  M'Morine,  S  McttoD  &  W.  463, 
the  decision  of  Lord  Tenterden,  in  Bryan  r.  Lewis,  was  completely  overraled.  Mr. 
Bell  says,  that  where  die  distinction  exists  between  sale  as  a  translkr  of  property  and 
■ale  aa  a  contract,  as  ilk  the  ciril  law,  Holland,  Scotland,  &c.,  a  thing  which  belongs 
to  another  may  be  the  snbject  of  sale,  and  the  seller  mnst  make  good  the  contract,  or 
answer  In  damages.  Bnt  that  in  England  and  America,  as  a  sale  is  a  transfer  of 
propenj',  it  cannot  existas  to  property  not  belonging  to  the  eellor  at  the  time.  Bell 
on  the  Contract  or  Sale,  Gdin.  1844,  pp.  16,  37.  In  France,  by  the  Code  Civil,  No. 
1616,  on  a  contract  of  sale  of  goods  which  can  be  purchased  in  the  market,  the  seller 
is  boond  to  falfll  the  contract.  By  the  N.  T.  Revised  Stalntcs,  3d  edit.  vol.  i.  S93,  in 
order  to  prevent  etock-jobbing,  it  is  declared  that  all  contracts,  written  or  verbal,  for 
the  sale  or  transfer  of  stocks,  are  void,  unless  the  party  contracting  to  sell  be,  at  the 
time,  in  [be  actual  postession  of  the  evidence  of  the  debt  or  interest,  or  otherwise 
entitled  in  his  own  right  or  with  due  authority  to  aell  the  same ; '  and  all  wagera  upon 
the  price  of  stock  are  void.  The  English  statute  of  7  Geo.  IL  c.  8,  was  made  to  pre- 
Tent  Block-jobbing,  and  which  the  statute  termed  an  infUmous  practice.  The  discus- 
sionB  in  the  English  courts  on  ibis  statute  have  been  many  and  interesting,  and  die 
operation  of  the  statute  made  subject  to  important  distinctions.  An  agreemcni  to 
transfiir  slocks  for  a  valuable  considcratiDn  to  be  paid,  though  the  seller  was  not  at 
the  time  actually  possessed  of,  or  entitled  to  the  stock,  in  his  own  right,  has  been  held 
not  to  be  within  the  statute,  which  only  applied  to  fictitioos  sales  of  stocks.  Morti- 
mer D.  M'Callan,  6  Meeson  t  Wolsby,  58.    8.  C.  7,  id.  SO.    9  id.  636. 

(a)  Dig.  IB,  1,  1,  S7.    Fothier,  Coul.  de  Tente,  u.  4.    Hitchcock  v.  Oiddings.  4 

iStricklando.  Tomer,  14  Eng.I..&Eq.471.   Contnrier  B.  Hastie,  IB  lb.  683.   30  ib.  638. 
SS  ib.  S. 

'  1  It  has  been  decided.  In  Mnlsachn setts,  that  a  sale,  by  a  pledgor,  of  atooka,  of  vrbtch  the 
pledgee  holds  the  cartiUcates,  but  which  the  pledgor  is  authorized  to  sell,  [a  not  within  the 
New  YoA  Statute,  cited  in  the  note,  npra.    Thompson  v.  Alger,  13  Met  R.  4iB. 
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same  conclnaion  on  this  point,  (a)  But  if  the  house  was  only 
destroyed  in  part,  then  if  it  was  destroyed  to  the  value  of  only 
half  or  less,  the  opinion  stated  in  the  civil  law  is,  that  the  sale 
would  remain  good,  and  the  seller  would  be  obliged  to  allow  a 
ratable  diminution  of  the  price.  Pothier  thinks,  however,  (&) 
that  in  equity  the  buyer  ought  not  to  be  bound  to  any  part  or 
modification  of  the  conlract,  when  the  inducement  of  the  con- 
tract had  thus  failed ;  and  this  would  seem  to  be  the  reasoning 
of  Papinian,  from  another  passage  in  the  Pandects,  (c)  and  it  is 
certainly  the  more  just  and  reasonable  doctrine.  The  Code  Na- 
poleon (d)  has  setded  the  French  law  in  t&vor  of  the  opinion  of 
Pothier,  by  declaring,  that  if  part  of  the  thing  sold  be  destroyed 
at  the  time,  it  is  at  the  option  of  the  buyer  to  abandon  the  sale, 
or  to  take  the  part  preserved,  on  a  reasonable  abatement  of 
price  ;  and,  I  presume,  the  principles  contained  in  the  EngUsh 
and  American  cases  tend  to  the  same  conclusion,  provided  the 
inducement  to  the  purchase  be  thereby  materially  affected. 
Where  the  parties  had  entered  into  an  agreement  for  the  sale 
■  and  purchase  of  an  interest  in  a  public  house,  which  was  stated 
to  have  had  eight  years  and  a  half  to  come,  and  it  turned  out 
on  examination  that  the  vendor  had  an  interest  of  only  six  years 
in  the  house.  Lord  Kenyon  ruled,  (e)  that  the  buyer  had  a  right 
to  consider  the  contract  at  an  end,  and  recover  back  any  money 
which  he  had  paid  in  part  performance  of  the  agreement  for  the 
sale.  The  buyer  had  a  right  to  say  it  was  not  the  interest  he 
had  agreed  to  purchase.  So,  in  another  case,  and  upon 
*  470  the  same  principle,  *  Lord  Eldon  held,  (/)  that  if  A.  pur- 
chased a  horse  of  B.,  which  was  warranted  sound,  if  it 
turned  ont  that  he  was  unsound,  the  buyer  might  keep  the  horse, 
and  bring  an  action  on  his  warranty  for  the  diiTerence  of  the 
value ;  or  he  might  return  the  horse,  and  recover  back  the  money 
paid ;  though  if  he  elected  to  pursue  that  course,  he  must  be 


Price's  Kcp.  185.    S.  C.  Daniell'e  Exch.  Rep.  I.    Storfi  Com.  oi 
denco,  1ST.    Alien  o.  Hammond,  11  P«An'i  U.  S.  Rep.  S3. 

{a)Dig.  18,  1,57. 

(6)  Traill  da  Contcat  de  Teate,  a.  4. 

(c)  Dig.  18,  1,  5B.  {d)  No.  ICOl. 

(«)  Fairer  d.  Nigbiiagale,  H  Eip.  Rep.  S39. 

(/}  Curtis  V.  naiinti7, 3  Eap.  Bep.  SS. 
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piompt  in  rescinding  the  contract,  (a)  There  are  other  cases, 
however,  in  which  it  has  been  held,  (b)  that  it  was  no  defence 
at  law  to  a  suit  on  a  note  or  bill,  that  the  consideration  partially 
foiled,  by  reason  that  the  goods  sold  were  of  an  inferior  quality, 
unless  clear  fraud  in  the  sale  be  made  out ;  and  the  courts  refer 
the  aggrieved  party  to  a  distinct  and  independent  remedy.  But 
if  a  title  to  a  part  of  the  chattels  sold  had  totally  failed,  so  as  to 
defeat  the  object  of  the  purchase,  as  if  A.  should  sell  to  B.  a 
pair  of  horses  for  carriage  use,  and  the  title  to  one  of  them 
should  fail,  it  is  evident,  &om  analogons  oases,  that  the  whole 
purchase  might  be  held  void  even  in  a  court  of  law.  In  case 
of  a  sale  of  several  lots  of  real  property  at  auction,  the  purchaser 
purchased  three  lots,  and  paid  the  deposit  money,  bat  the  title 
to  two  of  the  lots  failed,  and  Lord  Kenyon  ruled,  (c)  that  it  was 
one  entire  coatraot ;  and  if  the  seller  failed  in  making  title  to 
any  one  of  the  lots,  the  purchaser  might  rescind  the  contract 
and  refase  to  take  the  other  lots.  The  same  principle  was 
advanced  in  the  case  of  Jiidscm  t.  Wass,  {d)  which  was  the 
purchase  of  several  lots  of  land ;  and  the  purchaser  was  held 
to  be  entitled  to  have  a  perfect  title  according  to  contract, 
without  any  incumbrance,  or  he  might  disaffirm  the  sale,  and 
recover  back  his  deposit,  (e) 


(a)  BuUer,  J.,  I  Term  Rsp.  I8S ;  snd  in  Coinpton  v.  Bam,  Esp.  Dig.  13. 
(A)  Morgan  D,  RicbardsoQ,  1  Campb.  N.  F.  Rep.  40,  n.    Fleming  v.  Simpson,  ibid. 
Tye  B,  Gwynne,  2  ibid,  346. 

(c)  Chambers  b.  Griffilhe,  1  Bap.  Bep.  160. 

(d)  11  Johns.  R«p.  52i.  There  ire  conflictiiig  eai«i  on  ibis  pdnt;  but  in  tbe 
English  Inn  the  better  opinion  lawns  Co  be,  that  if  a  porchwec  cootiacls  for  Ibe 
entirety  of  an  estate,  and  a  good  title  can  onljr  be  made  to  a  part  of  it,  the  purchaser 
will  not  be  compelled  to  take  it.  This  was  tbe  decision  in  RoAej  v.  Shailcross, 
4  Madd.  Ch.  Rep.  (S2T,]  133,  Fbil.  ed.,  and  in  Dalbj  v.  Pnllen,  S  Simons'e  Rep.  29. 
In  Cuamtgor  v.  Strode,  (1  Cooper's  SeL  Ca.  510,  B  Conden.  Ch.  Rep.  516,  S.  C] 
Lord  Chancellor  Broa{;ham  sud,  that  the  dcciaion  of  Lord  Kenjon,  in  Chambers  v. 
GrifBths,  was  not  soand  doctrine,  and  was  contradicted  \>j  the  cues  of  James  e. 
Shore,  1  Starkie,  4S6,  and  Roots  v.  DormeTi  4  Barnew.  t  Adol.  77.  He  further  said, 
that  Lord  Eldon,  in  the  note  lo  RoSTey  v.  Shallcroaa,  carried  the  mle  too  far  the  other 
waj.  The  principle  laid  down  by  Loid  Brongham  as  the  medinm  one  was,  that  the 
parcbaser  was  not  to  be  let  off  from  his  contract  for  one  lot,  on  the  gronnd  that  the 
title  to  the  other  was  bad,  imless  it  appeared  from  the  circnmatancca  that  the  two  lots 
were  so  conoeoted  that  the  pnrchaser  woold  not  have  bought,  except  in  the  expecta- 
tion of  possessing  both  lots. 

(<}  If  a  party  has  entered  into  a  contract  by  the  frand  of  the  Other  par^,  he  may, 
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(9.)  On  the  subject  of  the  claim  to  a  completion  of  the  par- 
chase,  or  to  the  payment  or  return  of  the  consideration 
"471  money,  "in  a  case  where  the  title  or  the  essential  quali- 
ties of  part  of  the  subject  fail,  and  there  is  no  charge  of 
fraud,  the  law  does  not  seem  to  be  clearly  and  pieciBely  settled ; 
and  it  is  difficult  to  reconcile  the  cases,  or  make  the  law  har- 
monize on  this  vexatious  question.  The  rules  on  this  branch 
of  the  law  of  sales  are  in  constant  discussion,  and  of  great  prac- 
tical utility,  and  they  ought  to  be  distinctly  understood.  It 
would  seem  to  be  sonnd  doctrine,  that  a  substantial  error  be- 
tween the  parties  concerning  the  subject-matter  of  the  contract, 
either  as  to  the  nature  of  the  article,  or  as  to  the  conaideration, 
or  aa  to  the  security  intended,  would  destroy  the  consent  requi- 
site to  its  validity,  (a)'  The  principles  which  govern  the  subject^ 
as  to  defects  in  the  quality  or  quantity  of  the  thing  sold,  require 
a  more  extended  examination ;  and  they  are  the  same  in  their 
application  to  sales  of  lands  and  chattels. 

In  the  case  of  a  purchase  of  land,  where  the  title  in  part  fails, 
the  court  of  chancery  will  detree  a  return  of  the  purchase- 
money,  even  after  the  purchase  has  been  carried  completely  into 
execution,  by  the  delivery  of  the  deed  and  payment  of  the 
money,  provided  there  had  been  a  fraudulent  misrepresentatioii 
as  to  the  tide.  {&)     But  if  there  be  no  ingredient  of  fraud,  and 


on  discovering  tbo  fraud,  and  on  the  earliest  notico,  rescind  the  contract  and  recoTcr 
whatever  he  bos  advanced,  on  offering  to  do  whatever  ba  in  his  power  to  restore  Chs 
other  party  to  his  former  condition.     Masaon  ii,  Bovet,  1  Denio,  69. 

(a)  Thornton  b.  Keinpster,  S  Tannt.  Rep.  786.  BeTBral  cases  on  the  same  subject, 
and  in  support  of  the  doctrine  in  the  lext,  are  referred  to  in  1  Bell's  Com.  242,  23S, 
in  nob't,  as  having  been  decided  in  (he  Scotch  coarts.  Bj  the  Civil  Code  of  Loaisi- 
ana,  art.  2496-2519,  a  redhibitory  aciioD  is  provided  for  the  avoidance  of  asale.on 
account  of  some  vice  or  defect  in  the  thing  sold,  which  renders  it  either  absolntely 
useless,  or  its  oso  so  inconvenient  and  imperfect  that  it  must  be  supposed  that  (he 
buyer  would  not  have  purchased  it  had  he  known  of  the  rice.  Where  a  fact  in  Ihe 
sale  of  land  is  equally  unknown  to  bolh  parties,  or  each  has  equal  information,  or  the 
act  is  doubtful  from  its  own  natare,  and  the  parties  have  acted  in  good  faith,  equity 
will  not  interpose.    McCobb  v.  lUchardson,  24  Maiue  R.  BS. 

(fr)  Edwards  b.  M'Leoy,  Cooper's  Eq.  Rep.  308.    Fenton  o.  Browoe,  14  Ves.  144. 


1  Sheldon  P.  Cupron,  8  R.  1. 1T1.  In  this  case,  an  auctioneer  knocked  offlot  N 
biddei  who  suppoied  It  to  be  No.  24;  and  it  was  held  Uiat  Nothing  passed  fo 
agreement  between  the  pirtiei. 
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the  purchaser  is  not  evicted,  the  insufficiency  of  the  title  is  no 
ground  for  relief  against  a  security  given  for  the  purchase- 
money,  or  for  rescinding  the  purchase,  and  claiming  restitutiott 
of  the  money.  ,  The  party  is  remitted  to  his  remedies  at 
law  on  his  covenants  to  '  insure  the  title,  (a)  In  Frisbee  *  472 
V.  Hoffnoffle,  (b)  the  purchaser,  in  a  suit  at  law  upon  his 
note  given  to  the  vendor  for  the  purchase^money,  was  allowed  to 
show  in  his  defence,  in  avoidance  of  the  note,  a  total  failure  of 
title,  notwithstanding  he  had  taken  a  deed  with  full  covenants, 
and  had  not  been  evicted.  But  the  authority  of  that  case  and 
the  doctrine  of  it  were  much  impaired  by  the  Supreme  Court  in 
Maine,  in  a  subsequent  case,  foanded  on  like  circumstances ;  (c) 
and  they  were  afterwards  in  a  degree  restored,  by  the  doabta 
thrown  over  the  last  decision  by  the  Supreme  Court  of  Massa- 
chusetts, in  Knapp  v.  Lee.  (d)  The  same  defence  was  made  to 
a  promissory  note  in  the  case  of  Greenlea/\,  Cook,{e)  audit 
was  overruled  on  the  groond  that  the  title  to  the  land,  for  the 
consideratloa  of  which  the  note  was  given,  had  only  partially 
failed ;  and  it  was  said,  that  to  make  it  a  good  defence  in  any 
case,  the  failure  of  title  must  be  total.  This  case  at  Washing- 
ton is  contrary  to  the  defence  set  up  and  allowed,  and  to  the 


(a)  Abbott  V.  Allen,  S  Johns.  Cb.  Rep.  519.  BRrkhamsled  v.  CaM,  5  Conn.  Rep. 
528.  BankB  o.  Walker,  before  Abb.  V.  Ch.,  2  SnQdford'8  Cb.  E.  344.-  In  Brown  v. 
Beves,  19  Mardti'i  Looia.  Bep.  335,  it  yias  held,  Chat  ao  long  M  the  hajev  is  in  tbo 
peaceable  and  mtdisturbcd  poaieseion  of  the  thing  sold,  he  cannot  withhold  pay- 
ment, OD  Ibe  plea  of  a  want  of  title  in  the  vendor.  B;  tbe  cicil  law,  also,  a  par- 
chaser  in  possession  conld  not  rescind  the  contract,  nor  prosecnie  the  vendor,  on  the 
ground  of  no  title.    Code,  lib.  8,  tit.  45,  1, 3.    Fothier,  Trait€  du  Contrat  de  Vente, 

{b)  11  Johns.  Bep.  SO. 

(c)  Llojd  0.  Jewell,  1  GreenleaTs  Kep.  352.  See  also  Wrinkle  v.  Tyler,  15  Mar- 
tin'a  Louis.  Rep.  111.  In  Tallmadge  u.  Wallis,  25  Wendell,  117,  the  chancellor  sap- 
posed  that  tbe  Snpreme  Court  of  New  York,  in  Frisbee  b.  Hoffnngle,  erred  In  the 
applicalioD  of  a  correct  principle  to  the  case,  becaase  it  did  not  appear  Chat  there  wiM 
a  total  failnre  of  consideration,  as  there  was  no  eviction.  It  was  coDccdcd  by  him, 
that  on  a  total  failure  of  CiCle  in  a  conveyance  of  land,  and  when  no  inCerest  or  pos- 
session passed,  chaC  fact  was  a  good  plea  in  bar  of  a  salt  on  tbe  bund  given  for  the 
pnrchase-money. 

(d)  3  Pick.  Rep  452.  Bnt  tbe  case  of  Frisbee  v.  EoSbagle  has  been  virtually 
overruled  in  Vjbbard  v.  Johnson,  19  Johnson,  T7,  and  is  not  now  regarded  as  author- 
ity.    See  Whitney  v.  Lewis,  21  Wendell,  132,  134. 

(c)  2  WliealoD,  13. 
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principle  established,  in  the  case  of  Gray  v.  MauHansim ;  (a) 
but  it  seems  to  be  supported  by  the  case  of  Day  v.  Nix,  (6) 
where  it  was  decided,  by  the  English  court  of  C.  B.,  that  a  par- 
tial failure  of  the  consideration  of  a  note  was  no  defence,  pro- 
vided the  quantum  of  damages  aiisiDg  upon  the  feilure 
*473  was  not  susceptible  of  definite  computation,  (c)  *The 
cases  are  in  opposition  to  each  other,  and  they  leave  the 
qnestion,  how  far  and  to  what  extent  a  failure  of  title  will  be  a 
good  defence,  and  between  the  original  parties  to  an  aottoa  for 
the  consideration  money  on  a  contract  of  sale,  in  a  state  of  pain- 
ful uncertainty,  {d)     I  apprehend  that  in  sales  of  land,  the  teoh- 


(u)  I  Bay's  Eep.  s;8. 

[b)  9  Moore's  Bep.  159. 

(c)  It  aeems  (o  be  now  settled  in  the  New  Tork  decisioiu,  that  on  a.  partial  bilora 
of  a  coDsidtcation  on  a  sale,  (he  defendant  may  recoupe  his  damages,  oo  a  breach  of 
the  pUiDtiff'»  contract  of  warranty.  Reab  e.  McAlisEer,  B  Wendell,  109.  SlUl  f. 
Hall,  sold.  51.  BattermaD  i>.  Pierce,  3  Hill,  171.  The  mantfMnciU is  not  as  a  act-off, 
but  allowed  to  arold  circuity  of  action,  and  it  is  fonnded  on  the  plainest  principles  of 
Justice.  Goodwin  t>.  Morse,  9  Meicalf,  S79.  Under  the  M.  T.  K.  S.  vol.  ii.  406,  sec 
77,  the  defendant  may  rectmpa  in  as  acdon  upon  a  le&led  as  well  as  npon  an  nnseale4 
instmment.  He  may  avail  himself,  by  way  of  nampemaa,  in  case  of  fraud  by  mis- 
representation on  [he  part  of  the  vendor.  Van  Epps  v.  Harrison,  5  Hill,  N.  T- 
R.  63.  The  equitable  doctrine  of  ecBoupemenl  is  of  recent  origin,  and  is  well  calcu- 
lated lo  give  litigation.  It  is  a  question  whether  evidence  by  way  of  Ttroitjxmeal  can 
be  received  under  the  general  issue  without  notice  with  the  plea.  The  majority  of 
Che  court  held  that  it  could  not  in  Barber  u.  Rose,  5  Hill's  N.  7.  Bep.  76.  In  Sedg- 
wiclt  on  the  Meatnre  of  Oaoiagea,  ch.  17,  the  more  modem  and  liberal  doctrine  of 
set-off  or  recoupement  of  dsmages  in  reduction  of  the  plaintiff's  claim,  is  consideied 
quite  at  large,  and  the  numerous  cases  are  ably  reviewed  and  criticiied.  The  doctrine 
of  set-off,  or  the  compensation  of  one  debt  for  another,  came  from  (be  courts  of 
equity,  who  were  in  possession  of  the  doctrine  long  before  the  courts  of  law  inter. 
fered,  and  it  was  firat  introduced  with  the  statute  of  5  Geo.  II.  The  doctrine  was 
borrowed  from  the  doctrine  of  compensation  of  the  civil  law.  D^.  16,  a,  de  Coin- 
pens  ationibus.  The  set-off  was  confined  at  law  to  nulaoJ  lUb,  but  the  statutes  of  bank- 
mpts  embraced  muruu/ «r«dtW,  and  which, «!  ui  termini,  imported  uoliquidaied  damage*, 
and  this  more  liberal  practice  was  adopted  in  cbancery.  Grove  v.  Dubois,  1  Term, 
112.  £* /Mrte  Deese,  1  Alk.  S28.  James  u.  Kynnier,  5  Vesey,  lOS.  Duncan  v. 
Lyon,  3  Johnson's  Ch,  Rep.  351.  T.  C.  &  D.  Eailroad  Co.  u.  Rhodes,  8  Alabama 
a.  N.S.  206.  InthecaseofWhitbeokv.  Skinner,  7  HiU,H.T.  a.  63,  the  defendant 
was  admitted  to  set  up  by  way  of  reampemtBt  an  advets«  claim  under  the  same  agree- 
ment, to  save  needless  suits. 

(i)  The  general  rule  in  the  English  law  is,  that  the  partial  failure  of  performance 
by  one  party  lo  a  contract,  for  which  there  may  be  a  compensation  in  damages,  does 
Dot  authorize  the  otber  party  to  put  on  end  to  It.  franklin  v.  Miller,  4  Adolph.  & 
EllU,  BB9. 
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nical  nile  remits  the  party  back  to  his  covenants  in  his  deed ; 
and  if  there  be  no  ingredient  of  iraad  in*the  case,  and  the  party 
has  not  had  the  precaution  to  eecuie  himself  by  covenants,  he 
has  no  remedy  for  his  money  even  on  a  failure  of  title.  This  is 
the  strict  English  rule,  both  at  law  and  in  equity ;  and  it  applies 
equally  to  chattels,  when  the  vendor  sells  without  any  averment 
of  title,  and  without  possession,  (a)  In  sales  of  chattels,  the 
purchaser  cannot  resist  payment  in  cases  firee  from  fraud,  while 
the  contract  continues  open,  and  he  has  possession.  But  in  this 
country  the  rule  has  received  very  considerable  relaxation.  In 
respect  to  lands,  the  same  rule  has  been  considered  to  be  the 
law  in  New  York ;  (b)  while,  on  the  other  hand,  in  South  Caro- 
lina, their  courts  of  equity  will  allow  a  party  suffering  by  the 
failure  of  title,  In  a  case  without  warranty,  to  recover  back  the 
purchase-money,  in  the  sale  of  real  as  well  as  of  personal 
estates,  (c) 

In  cases  where  the  consideration  had  totally  failed,  the  Eng- 
lish courts  have  admitted  that  fact  to  constitute  a  good  defence 
between  the  original  parties  to  a  bill  of  exchange ;  though  a 
partial  failure  of  the  consideration  is  no  defence,  (d)  But 
with  us,  a  partial  aa  well  as  total  failure  of  the  'consid-  '474 
eration,  may  be  given  in  evidence  by  the  maker  of  a  note, 
to  defeat  or  mitigate,  as  the  case  may  be,  a  recovery,  (ey     In 


(a)  Taniield,  Ch.  Baroa,  in  Boiwel  o.  Tanghan,  Cro.  Jae.  198.  Medina  v.  Stongh- 
ton,  1  Salk.  R»p.  310.  Bree  o.  Holbech,  Dong.  Hep.  654.  Lord  Alvanlcy,  in  John- 
aon  V.  Johnion,  3  Bob.  t  Fnll.  170.  UnnBlon  n.  Pace,  cited  in  Sugden'g  Law  of 
Vendors,  3d  edit.  346,  S47,  and  in  4  Cruise's  Dig,  390,  [Eng.  ediL)  and  in  Cooper's 
Eq.  Rep.  311.     I  Fonb.  366  n. 

(6)  Frost  V.  Raymond,  3  Cainei's  Rep.  188.  Abbot  v.  Alldn,  !  Jobne.  Ch.  Bep. 
S23.    OoDTemenr  v.  Elmondoff,  5  Johns.  Ch.  Rep.  84. 

(c)  Tucker  v.  Gordon,  4  Desanss.  53,  58. 

(d)  Morgan  v.  Hichardion,  1  Campb.  N.  P.  Rep.  40  n.  Tje  v.  Qwynne,  2  ibid. 
346.    Mann  v.  Lent,  10  Baraew.  &  Cress.  8TT. 

(e)  Hills  D.  Bannister,  8  Coweo's  Rep.  31.  Sill  v.  Rood,  15  Johnson,  !30.  Pajne 
p.  Cutler,  13  Wendell,  605.  Cook  «.  Min,  11  Conn.  Rep.  432.  Revised  Statutes  of 
Blinoie,  edit.  1833,  p.  484.  See  tup.  pp.  472-3  n.  The  cases  frotn  8  and  20  Wendell 
and  3  Hill.  In  Johnson  u.  Titns,  S  Hill's  Hep.  GOfi,  mere  inadequaa/  of  consideration, 
iritbout  vananty  or  fraud,  is  no  defence  to  a  promissor;  note ;  bat  inlire  aant  of  con- 
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Indiana,  by  statute,  1831,  in  actions  upon  specialty  or  other  eoa- 
tract,  excepting  conveyances  of  real  estate  and  paper,  negotiable 
by  the  law  merchant,  the  defendant  may  all^e  the  want  or  foil- 
nre  of  consideration,  in  whole  or  in  part  He  may  allege  fraud 
or  breach  of  warranty ;  and  if  he  shows  that  the  article  was  of 
no  valne,  or  had  been  returned  or  tendered,  he  destrojrs  the  ao- 
tioQ.  (a)  In  North  Carolina,  a  total  failure  of  conaideratioD 
may  be  given  in  evidence  in  a  suit  on  a  [oomisBory  note,  though 
a  partial  failure  cannot,  and  the  relief  is  by  a  distinct  suit.  (6) 
In  equity,  as  welt  as  at  law,  the  defendant,  for  the  purpose  of 
preventing  circuity  of  action,  may  show,  by  way  of  defence,  in 
order  to  lessen  oi  defeat  the  recovery,  a  total  or  partial  failure  of 
oonsideratioo,  as  the  case  may  be,  when  sued  for  the  considera- 
tion  of  a  sale,  or  upon  the  security  given  for  the  purchase- 
money,  (c)  la  iUioois,  by  statute,  a  want  of  title  in  the  vendor 
of  lands  may  be  set  up  by  the  vendee  on  the  note  given  for  the 
puTchaae-mooey,  as  a  failure  of  the  oonsideration.  {d)  So,  the 
true  value  of  articles  sold  may  be  shown  in  reduction  of  the 
f»-ice,  even  on  a  note  given,  as  between  the  original  parties,  in 
cases  of  sales  with  warranty,  or  fraadulent  representation,  though 
the  article  h^  not  been  returned ;  and  this  is  allowed  to  avoid 
circuity  of  action,  (e)     In  Louisiana,  the  failure  of  considera- 


sidenULon  is  a  defence  to  any  exccatorj  eoDtract.  But  again.  Id  Scudder  u.  Andrews, 
S  McLean's  C-  C-  Bep.  464,  it  wag  held,  upon  what  was  deemed  the  weight  of  anthor- 
itj,  Itiat  a  total  failnre  of  consideration  was  a  good  defence  to  a  promissory  note  be- 
tween the  or^nal  parties,  though  a  partial  failure  would  not  be  a  defence. 

(a)  Wjnn  e.  Hidaj.  3  BlaclcT.  Ind.  Rep.  133.  In  Georgia,  by  suitute  of  1S36, 
partial  fatlare  of  consideration  in  any  contract,  may  be  girso  la  evidence. 

{b)   Washburn  «.  Picot,  3  Dcr,  Ki^p.  390.    See  supra,  pp.  472-3,  note. 

(c)  Lewis  V.  Wilson,  1  Edw.  K.  T.  Ch.  Rep.  305. 

{d)  Mason  v.  Wait,  4  Scammon,  127.  The  law  allows  a  total  or  parUal  failure  of 
coDsideralion  in  every  note  or  iQstminent  for  the  payment  of  money  or  property,  to 
be  set  up  as  a  defence.  Tho  object  of  the  act  is  to  preveot  a  multiplicity  of  actious, 
Duncan  d-  Charles,  id.  SEl. 

(e)  M'AlIsier  v.  Reab,  4  WendeU's  Bep,  4S3.  S.  C.  S  Ibid.  109.  Miller  t>.  Smith, 
I  Mason's  Kep.  437.  Steigleman  v.  Jeffries,  I  S.  4  Rawle,  477.  Beecker  n.  Vroo- 
man,  13  Johnson,  3DS.  See  also,  to  the  same  point,  Street  i>.  Blay,  2  B.  &  Adolph. 
456.  Poallon  0.  Lattimore,  9  B.  &  Cress.  2S9.  Pearson  v.  Wheeler,  Ryan  &  Moody, 
303.  Uarriugton  v.  StraltoQ,  22  Pick.  Rep.  510.  In  this  last  case  the  authorities, 
pro  and  con.  were  extensively  examined.'    In  the  two  cases  of  Street  a.  Blay,  and 

1  See  alto  Cook  v.  CMtner,  »  Oiub,  W8. 
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tion,  either  in  whole  or  iii  part,  ia  a  coAtract  of  sale,  has  been 
held  to  be  a  defence  as  far  as  it  goes,  on  tJte  fninciple  that  mat* 
ters  which  diminisb,  as  well  as  those  which  destroy  the  demand 
may  be  pleaded  in  defence  of  the  suit,  (a)  The  discovery  by 
the  vendee,'  beffwre  payment  of  incumbrances,  is  also  held,  in 
Pennsylvania,  to  be  a  valid  defence  in  a  suit  for  the  purchase- 
money  to  the  amount  of  the  incumbrance,  whether  there  existed 
a  general  ot  special  warranty,  (b)  The  defendant  may,  by  way 
of  defence,  show  a  breach  of  warranty  as  to  the  utdcle  sold, 
without  either  returning  them,  or  giving  notice  to  the  vendor  to 
take  them  away,  (c)  In  Vir^nia  it  was  provided  by  statute,  in 
1830,  that  a  defendant  might  allege,  by  way  of  plea,  not  only 
fiand  in  the  consideration  or  procuremnit  of  any  contract,  but 
any  such  failure  in  the  consideration  thereof,  or  any  such  breach 
of  warranty  of  the  title  cw  sonndnesa  of  personai  property,  as 


of  Ponllon  V.  Laltimore,  il  is  settted  that  where  an  article  is  warrooted,  tnd  the 
wBiraiity  not  compluid  with,  the  vendee  may  refase  to  receive  the  article  at  all,  or  he 
may  receive  it,  and  bring  a  croEs  octtoa  for  the  breach  of  the  warranty,  or  without 
bringing  a  croM  action,  he  may  me  the  breach  of  the  warranty  In  reduction  of  the 
damagea,  in  an  action  by  the  vendor  for  the  price.  There  ia  a  very  [earned  diaoniieion 
and  citation  of  authorities  under  the  cose  of  Cutter  v.  Powell,  6  Term,  320,  in  Smith'a 
Iieading  Caaes,  Law  Libraiy,  N.  S.  vol.  xxviii,  on  the  vexed-  question  aa  to  the  rem- 
edy on  special  coutmcts,  remaining  in  pnrt  auperTormed.  To  the  accnmnlacion  of 
English  cases,  iJie  learned  American  editors  of  the  Law  Library  liove  given  also  a 
view  of  the  American  cases  on  the  same  aabjecc  In  Fnrgngon  «.  Huston,  6  Misaonri 
Bep.  407,  it  was  held,  after  an  elaborate  examination  of  the  aathorities,  that  defect  or 
unsoandneis  in  a  chattel  sold,  cannot  be  set  up  in  bar  of  a  recovery  on  a  note  given 
for  such  chattel,  nnlcss  the  vendee,  on  the  discovery  of  such  defect  or  nnsoundness, 
returns,  or  offen  to  return  the  chattel,  or  ehows  it  to  be  valueless.  In  the  learned 
opinion  of  the  disseatiog  jndge  it  was  Iteid,  that  the  retention  of  the  chattel,  in  a  case 
of  fraud  or  breach  of  warranty,  Was  no  waiver  of  the  purchaser's  right  of  defence  oa 
Iheae  grounds  bj  way  of  mitigation  of  damages,  and  to  prevent  circuity  of  action. 
If,  however,  be  meant  to  rescind  the  contract  for  the  ft^ud  or  defect,  tbere  mnat  then 
have  been  shown  a  return,  or  tender  of  a  retnm  of  the  article. 

(a)  Evans  v.  Gray,  12  Hartiu's  Lonie  Kep.  475,  B47.  But  in  Fnlton  v.  GriswoM, 
7  Martin's  Louis.  Sep.  333,  it  was  held  thai  the  vendee  of  land  could  not  refuse  pay- 
ment of  the  price,  nor  eonid  he  require  sniety  from  the  vendor  until  suit  bronght  to 
evict  him.  And  It  seems  now  to  be  settled  in  South  Carolina,  that  on  a  sale  of  land, 
B  defect  of  title  in  the  vendor  is  no  defence  at  law  to  a  suit  on  the  note  given  for  the 
consideration  money,  so  long  as  the  purchaser  renuuns  in  possession  nndor  an  equit- 
able title.  Carter  v.  Carter,  I  Bailej's  Rep,  S17.  Bordeaux  v.  CavG,'ibid.  290. 
Westbrook  v.  M'Millan,  ibid.  2fi9. 

(b)  Christy  v.  Reynolds  and  Tod  r.  Oalla^er,  IS  Serg.  &  Rawle,  S9B,  261. 

(c)  Steigleman  e.  JeffHes,  1  ibid.  477. 
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wonld  entitle  the  defendant,  in  any  form  of  action,  to  tecorer 
damages  at  law,  oi  to  relief  in  equity.  The  mle  in  Ohio  is,  that 
the  frand  miut  go  to  the  whole  consideiation,  or  the  payment  of 
a  note  cannot  be  avoided  at  law,  npOD  the  gionnd  of  fraud,  (a) 
This  is  also  the  law  in  Eentccky ;  and  a  plea  going  only  to  a 

part  of  the  consideration  is  bad.  (6) 
*  475        *  There  has  been  mach  discnssioD  and  diversity  of 

opinion  on  the  sabject  of  rest^ding  and  of  enforcing 
the  specific  performance  of  contracts,  in  the  cases  of  partitd 
failure  of  the  consideration.  In  one  case,  (c)  Lord  Kenyon  ob- 
served, when  sitting  in  chancery,  that  the  court  had  gone  great 
lengihe  in  compelling  parties  to  go  on  with  purchases,  contrary 
to  their  original  agreement  and  intention  ;  but  he  said  a  case 
might  be  made  oat  sufficient  to  put  an  end  to  the  whole  con- 
tract, when  the  seller  conld  not  make  a  good  title  to  part  of  the 
subject  sold.  In  the  case  of  tlie  Cambridge  wharf,  the  seller 
made  title  to  all  the  estate  bat  the  wharf,  and  that  part  of  the 
land  was  the  principal  object  of  the  buyer  in  making  the  pur- 
chase, and  the  buyer  who  had  contracted  for  the  house  and 
wharf  was  compelled  to  complete  the  purchase  without  the 
wharf.  But,  as  Lord  Kenyon  truly  observed,  that  was  a  deter- 
mination contrary  to  all  justice  and  reason.  There  have  been 
a  number  of  hard  cases  in  chancery,  (d)  and  in  which  perform- 


(d)  Bftrlui  r.  Read,  3  Ohio  R.  2B5. 

(i)  Datanj  d.  Vaughn,  3  Bibb's  Rep.  379.  Wallace  v.  Barlaw,  ibid.  166.  The 
rale  in  SonCh  CaroliDa  in  reapect  to  warranty  of  title,  both  at  to  real  and  penonal 
property,  is  ihoronglily  digeassed  and  staled  by  Hr.  Justice  Earle,  in  Moore  c.  I^n- 
ham,  3  Hill's  S.  C  Bep.  299.  In  regard  la  tlie  constrnction  of  the  warranty  of  title, 
there  Uno  difference  between  real  and  person al  property .  ETerycovenant  of  general 
warranty  of  title  ii  held  to  be  a  eorenant  ot  seisin,  and  the  vendee  may  bring  core- 
naat  on  the  warranty,  or  resist  an  action  for  the  pnce,  wiihont  actual  eviction,  and 
whether  there  has  been  a  partial  or  a  total .  failure  of  consideration.  A  total  or  par- 
tial failure  in  n^ard  to  title,  as  well  as  a  total  or  partial  failure  in  regard  to  sonnd- 
neiB,  will  arail  a  purchaser  of  peitooal  property  b«  a  valid  deface  when  aned  for  the 
porcbase-money,  to  the  same  extent,  in  the  same  form,  and  npon  the  same  principles, 
as  the  like  failure  wonld  avail  a  purchaser  of  leal  estate.  The  jnrigprudence  of  South 
Carolina  is  thus  rendered  free  from  embarrassiuK  distinctions  on  this  subject,  by  the 
comprehensiveness,  simplicity,  and  certainty  of  the  mis. 

(e)  Foot  0.  Shergold,  1  Cox's  R.  273. 

{d)  Several  cases  of  that  kind  are  alluded  to  by  Lord  Eldon,  in  6  Yes.  678 ;  and 
tee  alto  OldOeld  r.  Bound,  6  ibid.  508. 
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ance  hem  been  enforced,  though  there  was  a  material  variance 
between  the  actoal  and  supposed  circumstancea  of  the  subject, 
and  when  those  ciicumatances  were  wanting  which  were  the 
strong  inducement  to  the  contract.  These  cases  had  gone  to 
such  extravagant  lengths,  that  Lord  Erskine  declared  (a)  he 
wonld  not  follow  them,  nor  decree  specific  peiformance,  when 
the  main  inducement  to  the  purchase  had  failed.  In  many 
cases,  however,  where  the  title  proves  defective  in  part,  or  to  an 
extent  not  very  essential,  specific  performance  will  be  decreed, 
with  a  ratable  deduction  of  the  purcfaase-money,  by  way  of  com- 
pensation for  the  deficiency,  (b) 

The  good  sense  and  equity  of  the  law  on  this  subject  is,  that 
if  the  defect  of  title,  whether  of  lands  or  chattels,  be  so 
*  great  as  to  render  the  thing  sold  unfit  for  the  use  in-  *  476 
tended,  and  not  within  the  inducement  to  the  purchase, 
the  puTchaaei  ought  not  to  be  held  to  the  contract,  but  be  left  at 
liberty  to  rescind  it  altogether.  This  is  the  principle  alluded  to 
by  Pothier,  and  repeated  by  Lord  Erskine  and  LordKenyon.  (c) 
In  8outh  Carolina  it  has  been  held,  that  if  the  deficiency  in  the 
quantity  of  land  be  eo  great  as  to  defeat  the  object  of  the  pur- 


(a)  Halsej  v.  Grout,  13  Vos.  78.      Slapjlton  v.  Scott,  ibid.  426. 

{6}  MiUigan  v.  Cooke,  16  Ves.  1.  King  v.  Barde&a,  S  Johm.  Ch.  Bep.  38.  Smith 
V.  Tolch«r,  4  Raiaell's  Rep.  309.  Soalo  v.  Hoerman,  5  Louis.  Bep.  398.  See  & 
statement  of  the  difllcnlti«B  on  thii  inbject  by  the  muter  of  the  ioUb,  io  Tbomaa  r. 
Deling,  1  Keen,  729.  Sale*  b;  an  heir  apparent,  of  expectanciei  or  reTeraionaiy  in- 
teicBti,  will  be  get  aaide  wbcn  the  consideration  is  inadeqtiace,  and  aclTaotage  waa 
taken  of  his  necesiitiea.  Barl  of  Fonmoie  v.  Taylor,  4  Simon's  Rep.  ISa.  Gibeon 
n.  Jcyei,  6  Teaey,  266.  Peacock  'v.  ETans,  16  Vesej,  918.  Oowland  o.  De  Taria, 
17  ibid.  20.  Addii  e.  Campbell,  4  Beavan,  401 ,  S.  P.  See,  in  Lord  Aldborongb  v. 
Trye.  7  Clar.  ft  Finn.  436,  the  observations  of  Lord  Cottenham,  on  the  case  of  Gow- 
land  V.  Ds  Faria,  relative  to  the  ralae  of  expectancies.  The  sale  of  the  espectAtion 
of  on  heir  of  an  inheritance  in  real  as  well  aa  pergonal  estate,  will  be  supported  In 
chancery,  if  made  bona  Jldt  and  for  a  ralunble  coQsidoration.  This  was  so  declared 
by  the  A.  V.  Chancellor,  in  Varick  v.  Edwards,  1  Hoffman's  Ch.  Hap.  383,  395-40S, 
after  an  elaborate  eitaminaiion  of  authorities,  i'oif,  toI.  ir.  261,  S.  P.  So,  the  release 
by  an  heir  apparent  of  his  atate  in  expectancy,  with  the  consent  of  the  ancestor,  on  a 
ralid  consideration,  with  a  covenant  <^  warranty  mnning  with  the  land,  is  good  and 
effectual  at  law.  Cobnm  e.  Hollia,  3  Metcalf 's  Rep.  1 26.  In  Scotland,  au  agree- 
ment for  the  sale  of  af^taie  or  expected  inheritance  is  tawfaL  Stair's  Institntions, 
by  More,  vol.  i.  note  I,  p.  63. 

(c)  This  principle  was  expressly  rerognized,  after  a  fall  and  elaborate  discnssion  of 
the  subject,  by  the  coort  of  errors  and  appeals  in  Mississippi,  in  Parkham  b,  Ran- 
dolph, 4  How.  U.  S.  435. 
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cbaBe,  the  vendee  may  rescind  the  bargain;  and  if  the  defects 
were  not  bo  great  as  to  rescind  the  contract  entirely,  there  might 
be  a  just  abatement  of  price ;  and  this  doctrine  applies  equally 
to  defects  in  the  quantity  and  quality  of  land,  and  for  un- 
soundness and  defects  in  pereonal  property,  (a)  The  same 
principle  was  declared  in  Pennsylvania,  in  the  case  of  Stoddart 
V.  Smith,  (b)  on  a  contract  for  the  purchase  of  land.  If  there 
be  a  failure  of  title  to  part,  and  that  part  appears  to  be  so  essen- 
tial to  the  residue  that  it  cannot  reasonably  be  supposed  the 
purchase  would  have  been  made  without  it,  aa  in  the  case  of 
the  loss  of  a  mine,  or  of  water  necessary  to  a  mill,  or  of  a  valu- 
able fishery  attached  to  a  parcel  of  poor  land,  and  by  the  loss 
of  which  the  residue  of  the  land  was  of  little  value,  the  con- 
tract may  be  dissolved  in  toto.  But  the  court  in  the  last  case 
limited  very  much  the  right  of  rescinding  a  contract  for  a  par- 
tial failure  of  iitle ;  for  if  the  sale  was  of  lots  in  di&rent  parts 
of  a  city,  it  was  not  dissolved  by  the  failure  of  title  to  some  of 
the  lots,  not  adjoining  or  particnlariy  connected  with  the  oUierB, 
nor  essential  to  their  use  or  enjoyment  (c)  It  is  to  be  regretted 
that  the  embarrassment  and  contradiction  which  accompany  the 
English  and  American  cases  on  this  subject  cannot  be  relieved 
by  the  establishment  of  some  clear  and  definite  rule,  like  that 
declared  in  France,  which  shall  be  of  controlling  inflneace  and 
nniversal  reception,  {d) 


(a)  Fringle  v.  Wiltea,  1  Baj'i  Rep.  £56.  Gray  b.  EandkiiuoD,  ibid.  S78.  GloTcr 
B.  Smith,  I  DesBUBi.  433.  Wainvmgtit  d.  Bead,  ibid.  573.  Timno  v.  Flodd,  I 
U'Cord'g  Sep.  ISI.    MarriD  v.  BeDDett,  S  Paige,  31S. 

(i)  S  Binnej 'i  Rep.  35S,  363. 

(c)  Where  a  farm  wu  sold  io  gnus  or  bj  ita  boundariea,  and  neither  partj  knew 
ibe  precise  qnantitj  conrejod,  and  the  deed  coQtsined  the  irorda  mor<  or  leu,  Kai 
the  qnantitj  iraa  aftemards  ascertained  to  Le  Utt  than  the  ptirties  snpposed,  the 
caart  of  cbancei7  refilled  to  interfere  for  the  relief  of  the  purchaser,  the  Iransacclon 
being  &ir  and  Iioneat,  and  the  deficiency  amall.  Harvin  n.  Bennett,  S  Paige's  Bep. 
312." 

(<f )  The  rule  in  chancery,  apon  the  prindpte  of  eqaitable  conreraion,  is  to  conaider 
that  which  waa  agreed  to  be  done  as  done,  if  the  execution  of  the  agreement  wonld  be 

■  Where  a  cn^  of  com  ma  loid  to  atrive,  "  the  qnantity  to  ha  takea  fiom  the  bill  of 
lading,"  and  payment  va*  made  aoeording  to  the  bill,  the  pnrchaaer  was  not  allowed  to 
raoover  a  part  of  the  priee  on  the  gronnd  of  deOoiNioy  In  the  cargo  on  airlTal.  Covai  >. 
BiDgham,  32  Eng.  L.  &  Eq.  I8S. 
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*  (3.)  The  price  is  an  eesential  ingredient  in  the  con-  "477 
tract  of  flaie;  and  it  miiHtbe  real,  and  not  merely  nomi- 
nal and  fixed,  or  be  ensceptible  of  being  ascertained  in  the 
mode  prescribed  by  the  contract,  without  further  negotiation 
between  the  parties.  Pretium  conalitui  oportet,  nana  nulla  empHo 
tine  pretio  esse  potest,  (a) 

(4.)  Matnal  consent  is  reqaisite  to  the  creation  of  the  con- 
tract; and  it  becomes  binding  when  a  proposition  is  made  on 
one  side  and  accepted  on  the  other;  ^  and  on  the  other  hand,  it 


lawful  and  jnsl.  In  puranance  of  this  doctrine,  the  pnrchage-monej  of  lands,  coa- 
trocled  to  be  sold  during  Che  life  of  the  leitator,  is  treated  as  personal  estate.  Baden 
r.  Conntess  of  Pembroke,  3  Ten.  Bep.  213.  Lawes  v.  Bennett,  1  Cox,  167,  Vidt 
iupra,  p.  330,  IL  a. 

(a)  Inst.  3,  34, 1.  Dig.  18, 1,  8.  Pothier,  da  Conl.  de  Vente,  part  1,  art.  2,  n.  18. 
Brownp.  Bellows,  4  Pick.  109.  Bell  on  the  Contract  of  Sale,  Edio.  1S44,  p.  IS.  But 
ff  the  price  be  not  fixed,  yet  after  deliroty  of  the  goods  the  contract  of  sale  is  deemed 
valid,  and  the  purchaser  must  pay  for  Uieir  reuonable  value.  Acebal  o.  Levy,  10 
Bingham,  383.  Hoadly  v.  M'Lainc,  ib.  493.  Bell,  ab.  tupra,  30.  Inadequacy  of 
price,  independent  of  other  circumstsnces,  is  no  ground  for  relief  in  equity,  against  a 
bargain,  unless  it  be  so  gross  or  excessive  as  to  aflbrd  a  neceesary  preBumpcioa  of 
fraud,  imposition,  ondne  ioBuence,  or  vant  of  a  reasonable  judgment.  Osgood  v. 
franklin,  3  Johns.  Ch.  Sep.  33,  34.  The  opinions  of  Sir  Thoioaa  Clarke,  Lord 
Thnrlow,  Lord  Ch.  B.  Eyre,  Lord  Eldon,  and  Sir  William  Grant,  were  all  refeiTed 
to  in  the  case  cited  in  support  of  that  posiUon.  See  also,  to  the  same  eEFect,  Copia  v. 
Middlelon,  3  Madd.  Cb.  Rep.  410.  Bailer  v.  HaskeU,  4  Des.  S.  C.  Eq.  Rep.  651. 
Glean  D.  Clapp,  11  Gill  £  Johnson,  1.  By  the  civil  law,  a  sale  for  one  half  the  value 
might  b«  set  aside  for  inadequacy;  and  Lord  Nottingham,  in  Nott  s.  Hill,  2  Ch,  Cu. 
130,  observed,  that  he  wished  it  were  so  in  England.  If  the  price  of  the  purchase  wm 
less  than  one  half  the  value,  the  ineqoalicy  was  deemed  in  the  civil  law  enonAit  tano, 
and  relief  wai  aflToided.  This  Eg  the  rule  also  in  Louisiana.  -  Copley  o.  Flint,  1  Rob. 
Lonii.  Rep.  135.  At  law  the  rule  ii  mote  stem,  and  i  promise  or  obligation  cannot 
be  defeated,  in  whole  or  in  part,  on  the  ground  of  the  inadeqaacyoFliie  consideration. 
The  slightest  consideration  is  snfBcient  to  support  the  moat  onerous  obligation.  The 
consideration  may  be  impeached  only  by  showing  fiand,  mistake,  or  illegality  in  its 
concoction,  or  non- performance  of  the  stipnlaCions  on  the  part  of  the  promisee.  Oak- 
ley V.  Boorman,  31  Weudell,  588.  See  also  Story's  Com.  on  Eq.  Jurisprudence, 
84B-3U. 

1  Whether  want  of  mutuality  in  a  contract  may  be  taken  advantage  of  by  Ihird  par- 
sons, see  Hartly  v.  Cummiogs,  G  U.  0.  &  S.  B.  aiT.  If  a  contisct  contains  a  etipulation 
for  the  benefit  of  a  third  person,  though  he  ba  on  entire  itrangtr  to  the  contract,  it  Is  not 
at  the  option  of  either  party  to  object  to  it,  without  the  consent  of  the  other,  Davenport 
«,  Bishop,  3  Y.  &  Coll.  Cos.  in  Ch.  4G1.  A  contraot  for  sals  of  lands,  eiecatad  by  vendor 
only,  but'delivertd  to  and  aeoepted  by  the  purchaser,  and  acted  upon  by  him,  can  be  en- 
fbroed  agi^ast  vendor,  and  wont  of  mutuality  Is  no  defance.  Worrall  v.  Hnno,  1  Selden. 
£.339. 
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is  no  contract  if  there  be  an  error  or  mistake  of  a  fact,  or  in 
circumstancea  going  to  tht  eaaence  of  it  This  is  a  clear  prin- 
ciple of  universal  justice.  Non  videntttr  qui  errant  consent 
tire,  (a)  In  creating  the  contract  the  negotiation  n)ay  be  con- 
ducted by  letter,  as  is  very  common  in  mercantile  transactions; 
and  the  contract  is  complete  when  the  answer  containing  the 
acceptance  of  a  distinct  proposition  is  despatehed  by  mail  or 
otherwise,  provided  it  be  done  with  due  diligence,  after  the  re- 
ceipt of  the  letter  containing  the  proposal,  and  before  any  inti- 
mation is  received  that  the  offer  is  withdrawn.  Patting  the 
answer  by  letter  in  the  mail  containing  tlie  acceptance,  and  thus 
placing  it  beyond  the  control  of  the  party,  is  valid  as  a  con- 
structive notice  of  acceptance.  An  offer  by  letter,  or  by  a 
special  agent,  is  an  authority  revokable  in  itself,  bat  not  to  be 
revoked  without  notice  to  the  party  receiving  it,  and  never  after 
it  has  been  executed  by  an  acceptance.  There  would  be  no 
certainty  in  making  contracts  through  the  medium  of  the  mail, 
if  "the  rule  was  otherwise,  (b)  *    On  the  other  hand,  it  has  been 


{n)  Pothier  on  Oblig.  p.  1,  li.  1,  No.  17,  IB.    Thornton  v.  E«rapsc«r,  5  TaonloD, 

186.    EammoDd  o.  Allen,  S  Samner,  395,  399. 

{b}  Adams  u.  Lindsell,  1  Ban.  &  Aid.  6 SI.  Chiles  u.  NelsoD,  7  Dona,  281.  The 
distinctions  on  this  subject  tij-e  refined  and  subtle.  Jn  Mactier  v.  Frith,  6  Wendell's 
Bcp.  103,  an  offer  to  sell  made  by  letter,  was  atanding  and  held  open  for  accejjtance 
n(  the  time  it  was  accepted,  and  the  eonlract  wai  Chen  consammHled,  though  the 
knowledge  of  ibe  concnrrenco  of  wills,  when  the  acceptance  wm  made,  was  not 
known  to  the  party  who  wrote  the  letter,  and  ihoagh  he  died  bt/on  nMict  of  the 
acceptance,  bj  answer  to'  the  letter,  wb«  received,  bnt  after  the  time  of  acceptance. 
The  offer  maj  be  deemed  to  itand  open  for  acceptance  until  it  is  expressly,  or  by 


1  Tbe  doctrine  of  the  teit  is  ftilly  tnstajnsd  by  a  late  case  in  the  Suprtmt  Chart  of  the 
United  States,  and  Mactier  e.  Frith,  and  Adanu  v.  LlndseQ,  (uprn,  in  lutii,  approved.  Tay- 
loe  v.  The  Herch.  Fire  Ina.  Co.  0  How.  R.  S90.  ThePaloAlto,  Ware  J.,  Davels'iDiil.  Rep. 
867.  Hamilton  v.  Lycoming  Ins.  Co.  G  Barr's,  sas.  Levy  v.  Cohen,  1  Geo.  R.  1.  Dnnlop 
V.  Higglns,  1  Honte  of  Lord's  Cases,  SBl.  8.  C.  N.  T.  Legal  Obs'r,  Dee.  is*e,  (vi.  4M.) 
This  latter  case,  na  well  as  some  of  (hoae  cited  above,  go  tbe  Ihll  length  of  the  reasoning, 
and  bold  that  the  aocepCance,  though  by  delay  or  acoident  the  lettar  of  acceptance  doM 
not  arrive  at  the  usual  time,  and  tbe  goods  have,  in  tbe  mean  lime,  been  sold  to  a  third 
person,  is  still  good  and  binding.  So  If  the  acceptsnce  be  by  letter,  within  a  ciroe  limited, 
'bough  the  agent  receiving  tbe  letter  do  not  conunonioaCa  until  a  long  time  after.  Wright 
V.  Bigg,  21  Eng.  L.  &  Eq.  Gel.  So,  if  tbe  acceptance  never  arrives,  tbs  coatract  Is  still 
binding.  Vnssar  v.  Camp,  14  Barb.  Sll.  S.  C.  1  Kern.  411.  An  luqair;  in  the  acceptance 
boH'  remittances  in  payment  shall  be  made,  does  not  so  .qnalif;  the  acceptance  as  to  leave 
the  contract  still  open.    Clark  v.  Dales,  10  Barb.  41. 
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held,  that  if  A.  makes  an  offer  to  B^  and  gives  him  a  specified 
time  for  an  answer,  A.  may  retract  before  the  offer  is  accepted, 
on  the  ground  that  until  both  parties  are  agreed,  it  is  do  coq- 
tract,  and  either  of  them  has  a  right  to  recede,  and  one  party 
canaot  be  boand  witboat  the  other,  (a) 


presDmptioD,  withdrawn.  So,  also,  in  Brisban  d.  Boyd,  i  Paige'»  Rep.  IT,  where  A. 
wrote  to  his  fKtor,  proposing  io  ship  to  him  cotton  on  joint  account ;  th«  agent,  on 
receipt  of  the  letter,  gires  notie«  of  hit  aMent,  and  it  wm  b^,  that  as  soon  as  the 
agent  ao  replied,  and  the  letter  wai  trantmitted,  the  conmct  was  complete,  and 
mntuallT  binding.  Merlin  Btatea  tbla  case  in  the  French  conrts.  A.  writes  to  B. 
and  offers  to  bny  &:tideB  on  certain  conditions.  B.  writes  an  answer  in  the  morning, 
and  acc^ts  the  oSbr.  He  writes  a  second  letter  in  the  evening  of  that  day,  that  he 
cannot  accede  to  the  offer  exactl;,  according  to  all  the  conditions.  Both  answera  are 
revived  by  A.  at  ^  same  instant,  and  it  was  held  that  A.  was  not  bound  by  the 
offer,  as  the  second  letter  did  away  the  force  of  the  flnt.  Repertoire,  tit.  Vente,  sec. 
I.  art.  3,  note  11.  Bat  in  the  case  of  H'CnUooh  v.  The  Eagle  Insurance  Co.  1  Pick. 
Rep.  37S,  A.  wrote  by  mail  to  B.  to  inquire  on  what  terms  he  would  insnre  a  vessel ; 
B.  wrote  an  answer  on  1st  Jaauary,  that  he  would  insure  at  a  certain  rate ;  on  Sd 
January  he  wrote  another  letter,  retracting  i  A.,  before  he  receixed  the  last  letter, 
wrote  by  mail  an  answer  to  B.'a  first  letter,  acceding  to  the  terms,  and  it  was  held 
there  was  no  contract,  and  that  the  treaty  was  open  until  B.  had  receivad  the  letter 
of  A.  If  A.,  who  makes  the  proposal,  should  die  or  become  sob  aonpoi  before  his 
letter  is  received  and  assented  10,  the  assent  is  void,  because  there  is  no  concurrence 
of  wills  at  the  time.  Polhier,  Traill  da  Cont.  de  Vente,  No.  33.  Vide  infra,  p.  6*6. 
The  better  opinion  of  the  French  jurists  seems  to  be,  that  as  soon  as  an  offer  by  letter 
is  accepted,  the  consent  is  given,  and  the  contract  complete,  althoi^  the  acceptance 
bad  not  been  communicated  to  the  party  by  whom  the  oflbr  was  made,  provided  the 
party  making  the  offer  was  alive  when  the  offer  was  accepted.  Pothier,  Tr.  de  Vente, 
n.  33.  Duvergier,  Tr.  de  la  Vente,  6,  1,60;  and  though  Merlin  ftToullierare  of  a 
contrary  opinion,  yet  against  them  may  be  cited  Wolf,  part  3,  sec.  715,  and  the  de- 
lusions lupm.  The  case  of  Id'Cultoch  v.  The  Eagle  Ins.  Co.  I  Pick.  S83,  has  been  . 
qneslioned  as  a  valid  authority  by  Ur.  Dner,  the  learned  aathor  on  Marine  Insurance, 
vol.  i.  pp.  67, 116-131.  His  criticisms  appear  to  bejost,  and  his  reasoning  conclusive. 
He  vindicates  the  decision  of  the  K.  B.  in  Adams  b.  Lindsell  with  great  force,  and  it 
has  received  a  very  strong  snppori  fiom  the  able  opinion  of  Mr.  Justice  Morcy,  in 
Hucticr  V.  Frith,  in  the  Now  York  court  of  errors,  in  6  Wendell,  104. 

(a)  Payne  v.  Cave,  3  Term  Rep.  148.  Cooke  r.  Oxley,  ibid.  653.  Rntledge  a. 
Grant,  4  Biug.  Rep.  653.  Graviern.  Oravier,  1&  Martin's  Louis.  Rep.  206.  But,  see 
supra,  p.  236,  and  infra,  p.  510,  for  enceptions  io  the  general  role  that  both  parties 
must  be  bound,  or  neither  can  be.  The  good  faith  and  justice  of  the  case  would  lead 
to  the  conclusion  that  if  A.,  who  makes  the  offer,  gives  B.  a  specified  time  to  accept, 
and  he  accepts  within  the  time,  it  becomes  a  valid  contract,  and  A.  is  bound  by  his 
offer,  which  lefl  it  optional  in  B.  to  accept  or  rqect  the  offer  within  the  time.  The 
criticisms  which  have  been  made  upon  die  case  of  Cooke  v.  Oxley,  are  sufficient  to 
destroy  its  authority. 

The  Roman  law  gave  an  action  to  one  who  did  any  thing  proper  and  beneficial  to 
the  estate  of  another,  who  was  absent  and  ignorant  of  it )  and  it  went  en  the  ground 
54* 
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*  478        'Y.  Of  implied  ivarranhf  of  the  articlei  gold. 

In  every  Bale  of  a  chattel,  if  the  poBseasJon  be  at  the 
time  Id  anotiier,  and  there  be  do  covenant  or  wanauty  of  title, 
the  rule  of  caveat  emptor  applies,  and  the  party  buys  at  his 
peril,  (a)  Bnt  if  the  seller  has  possession  of  the  ajticle,^  and 
he  sella  it  as  his  own,  and  not  as  agent  f<»  another,  and  for  a 
fair  price,^  he  is  understood  to  ^VBirant  the  title,  (b)  A  fair  price 
implies  a  warranty  of  title ;  and  the  purchaser  may  have  a  satis- 
faction from  the  seller,  if  he  sella  the  goods  as  his  own,  and  the 
title  proves  deficient.'     This  was  also  the  rule  of  the  civil  law 


of  R  positive  benefit  conferred,  and  of  the  eqnity  of  not  permitting  one  man  to  profit 
bj  the  labor  of  another  irithont  oompensation.  Dig.  3,  5,  S.  The  Sapreme  Court 
in  Loniaiaoa  has  follo^iTed  thia  principle.  Police  Jarj  o.  Hampton,  IT  Martin's  Lonii. 
Rep.  39S.  But  there  ia  no  principle  in  the  English  law  which  wotiM  support  eiich  an 
action  for  compensation,  on  the  footing  of  a  contract.  Soe  infra,  ad  Jvnem,  as  to  the 
effect  of  death  on  the  validity  of  a  coatnict  not  already  coiunmmated, 

(a)  Tanfleld,  Ch.  Bsron,  Cro.  Jac.  197.   Holt,  Ch.  J.,  Hedina  n.  Stonghton,  I  Salk. 
Rep!  210.    If,  howcTcr,  the  teller  aliirmB  the  chattel  not  in  his  possession  to  be  his, 
Hr,  Justice  Bnller  thinks  he  is  bound, to  answer  Ibc  the  title,  for  the  vendee  has  nothing 
else  \a  rely  upon,  if  the  property  was  ont  of  possession.     Bnller,  J.,  in  Fasley 
Freeman,  3  Term  Rep.  57,  58.    There  ia  good  sense  and  equity  in  the  observation. 

(b)  Medina  v.  Slooghton,  1  Ld.  Raym.  GSS.  1  Balk.  Rep.  210.  Adamton 
Jarvis,  13  J.  B.  Moore,  241.  Crosse  v.  Gardnsr,  Carth.  Bep,  90.  An  affimation 
by  the  vendor  at  the  time  of  the  sale,  amoanta  to  a  warranty,  if  so  intended.  Medina 
D.  Stonghton,  mp.  Bailer,  J.,  3  Term,  ST.  Swett  b.  Colgate,  SO  Johni.  196.  On 
a  sole  of  goods,  aUh  inarmnfy,  the  seller  must  make  good  to  the  letter  of  the  war- 
ranty ;  but  on  a  simple  representation,  if  he  had  no  reason  to  suspect  his  representation 
to  be  untroe,  he  is  not  responsible.  The  sderUer  is  the  gist  of  the  action.  Ormrod 
Hnth,  14  Mees.  &  WeUby,  651. 


'  McCoy  I.  Artcher,  8  Barb,  S.  C.  Bep.  823.  Where 
sale,  and  npon  su  offer  sold  hi*  bargainj  it  waa  held  ther 
man  r.  Speller,  Law  Jonraal  Bep.  B.  p.  SBB,  July,  I8B0. 

"  Bat  a/air  price  raiws  no  implied  warranty  of  quaiily.  Moses  «.  Mead,  1  I>enio' 
8T8.  Uiior  v.  Cobnrii,  11  Met.  B.  &5».  This  is  the  general  and  long  established  mle  of 
the  common  lawj  but  the  rule  of  the  civil  law,  which  Is  ocherwiee,  prevuls  in  Sontb 
Carolina  as  well  as  In  Louisiana.  Timrod  s.  Shoolbred,  1  Bay's  R.  334.  3  ibid.  19. 
Crawford  o.  Wilson,  3  S.  C.  Const.  «.  SES.  Fuentea  e.  Caballero,  1  La.  An.  R.  ST.  Ibid. 
1S3.  Un  the  sale  of  n  land  warrant  there  li  an  Implied  warranty  oTits  validity.  Presbuij 
D.  Morris,  IS  Mis.  1«5. 

■  In  Uoriey  c  Atteuborough,  3  Wets.  H.  &  Oor.  R.  500,  It  was  held,  that  where  a  pawn- 
broker sells  goods  as  forfeited,  there  is  no  implied  warranty  of  dtle,  and  the  vendor  is  not 
liable,  nnlesB  there  be  an  express  warranty  or  an  equivalent  by  declaration  or  condact. 
But  a  warranty  may  be  inferred  &om  a  usage  of  trade,  or  from  the  nature  of  the  trade, 
leading  to  the  ooiKlauon  that  the  vendor  engaged  that  the  purchaser  should  eojoy  what 
he  puiehased;  as  whete  artjcles  an  bought  in  a  shop  for  the  sale  of  goods. 

Baron  Parke  suppoias  that  the  English  law  Is  not  exaotly  coincident  vitb  the 
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in  all  caecB,  whether  the  title  wholly  or  partiaUy  failed,  (a)    With 
regard  to  the  Quality  or  goodness  of  the  article  sold,  the  seller  j 
is  not  boand  to  answer,  except  nndev  special  circumstances,  ] 
niiles8_bs_expresaly  wnrrnnt-fl  th°  g"M°  t-i  Wi  bpi't^  »r,A  ponH,   . 
or  unless  he  hath  made  a  fraodulent  representation,  or  used  some  1 
fraudulent  concealment  concerning  them,  and  which  amounts 
to  a  warranly  in  law.    The  common  law  very  reasonably  requires 
the  purchaser  to  attend,  when  he  makes  hie  contract,  to  those 
qualities  of  the  article  he  buys,  which  are  supposed  to  be  within 
the  reach  of  his  observation  and  judgment,  and  which  it  is 
equally  his  interest  and  his  duty  to  exert.     This  distinction 
between  the  responsibility  of  the  seller  as  to  the  title,  and  as  to 
the  quality  of  goods  sold,  is  well  established  in  the  Eng- 
lish and  American  law.  (&)     In  Seixas  v.'Wood,(c)  the    "479 


(a)  Dig.  SI,  a,  I.  Bj'  the  dril  taw  there  wai  an  implied  warrant  that  the  artide 
sold  was  sound ;  and  if  not,  and  was  nnfil  for  the  pnrpo^  intended,  the  Tendee  might 
retarn  it,  and  rescind  tbe  sale  and  recover  back  the  price,  thongh  the  vendor  niight 
exempt  Limscif  from  liability  bj  supnlation  in  cases  free  from  fraad.  Potbier,  Coat. 
de  Vonte,  No.  IB4. 

(6)  2  Blacks.  Com.  ^.  Bacon's  Abr.  tit.  Action  on  the  Case,  E.  Comyn  on 
Contiucta,  part  3,  cF.  8.  Dong.  Rep,  20.  Parkinson  c.  Lee,  2  East's  Rep.  314. 
Defreeze  v,  Trumper,  1  Johns.  Rep..  274.  Jotinston  v.  Cope,  3  Harr.  &  Johns.  89. 
Wilaonu.  ShacLlelbrd,  4  Randolph's  Rep.  5.  B_ea^ii.Mima,*  Conn.  Rep.  438. 
Bo}'d  V.  Bopst,  2  Ddll.  Rup.  91.  Emerson  v.  Brigham,  10  Mass.  Rep.  197.  Swctt  v. 
Colgate,  20  Johns.  Rep.  196.  Kimmcl  u.  Lichtj,  3  Yeales's  Rep.  262.  Ritchie  v. 
Summers,  ibid.  534,  WiUings  u.  Conseqiia,  1  Peters's  C.  C.  Rep.  317.  12  Serg.  & 
Rawie,  IBl,  Tilghman,  Ch.  J.  Chism  i>.  Woods,  Hard.  Ken.  Bep.  531.  Lmior  v. 
AuM,  1  Murphej's  Rep.  138.  Brwin  i>.  Maxwell,  3  ibid.  £41.  Westmoreland  v. 
Dixon,  4  Hcjwood's  Tenn.  Rep.  227.  Bairelt  v.  Hall,  i  Aiken's  Rep.  269.  M'Far- 
land  D.  Newman,  9  Watts,  5i.  Lew  Reporter,  toI.  ii.  p.  301.  Towell  v.  Gatenood, 
2  Scammon's  Rep.  22.  Manej  v.  Porter,  3  Humph.  Tenn.  B.  347.  If  one  bujs, 
sb;b  Heineccins,  (Elem:  Jaris.  Nat.  et  (ienttum,  b.  1,  ch.  13,  sec.  352,  note,)  anjr 
thing  at  a  certain  price,  wbich  he  hath  not  seen  nor  sufficienclj  examined,  his  error 
ooght  to  fiiil  on  himself,  if  the  seller  used  no  guile  to  deceive  him. 

(c)  2  Cuiaos'g  Rep.  48.  Welsh  v.  Carter,  1  Wendell's  Rep.  185.  Cbandolor  v. 
t«pus,  Cro.  J.  4,  S.  P.    This  last  case  is  condemned  in  Bradford  i>.  Manly,  13  Mass. 


on  the  subject  of  implieil  wairanty  of  title  on  the  sale  of  personal  property.  See  the  note 
of  the  American  editors  as  to  the  rule  in  this  country,  where  the  doctrine  of  the  text 
(jtjpro)  is  sustwoed.     See  further,  Dresser  o.  Ainsworth,  9  Barb.  K.  619. 

Althoagb  in  jndlciaJ  lalea  there  is  no  warranty  of  title,  (The  Monte  Allegre,  9  WbeaL 
644.  Puckett  c.  U.  5.,  19  L.  Beporter,  18,)  yet,  la  a  sale  by  government  of  goods  captured 
in  war,  there  is  ui  implied  wairanty  of  tiUe  to  the  porchaser.  Fort  t.  U.  S.  (Court  of 
Claims)  19  L.  Beporter,  13. 
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rule  was  examined  aad  declared  to  be,  that  if  there  was  no  ex- 
press warranty  by  the  seller,  or  fraad  on  his  part,  tiie  bayer,  who 
examines  the  article  himself,  must  abide  by  all  losses  aiising  from 
latent  defects,  equally  unknown  to  both  parties ;  and  the  same 
role  was  again  declared  in  Swett  v,  Colgate,  (a)  There  is  no 
doabt  of  the  existence  of  the  general  rule  of  law,  as  laid  down 
in  Seixas  v.  Wood;  and  the  only  doubt  ia,  whether  it  was  well 
applied  in  that  case,  where  there  was  a  description  in  writing 
of  the  article  by  the  vendor,  which  proved  not  to  be  correct,  and 
from  which  a  warranty  might  have  been  inferred.  Bat  the  role 
fitly  applies  to  the  case  where  the  article  waa  equally  open  to 
the  inspection  and  examination  of  both  parties,  and  the  pur- 
chaser relied  on  his  own  information  and  judgment,  without 
requiring  any  warranty  of  the  quality;  and  it  does  not- reason- 
ably apply  to  those  cases  where  the  purchaser  has  ordered  goods 
of  a  certain  character,  and  relies  on  the  judgment  of  the  seller, 
or  goods  of  certain  described  quality  are  offered  for  sale,  and 
when  delivered,  they  do  not  answer  the  description  directed  or 
given  in  the  contract  They  are  not  the  articles  which  the 
vendee  agreed  to  purchase ;  and  there  is  an  implied  warranty 
that  the  article  shall  answer  the  character  called  for,  or  be  of  the 
quality  described,  and  salable  in  the  market,  and  under  that 


Rep.  139.  The  cum  of  Cbtadelor  tr.  Lopas  wsi,  thkt  A.  sold  to  B.  «  stone,  ^hkh  he 
affirmed  to  be  a  Bezoar  gtone,  and  which  was  not  one ;  and  it  wai  beld  that  no  actioii 
Irt,  unless  A  knew  it  was  not  a  Besonr  stone,  or  warranted  it  to  be  one.'  This  doc- 
trine is  so  far  qnaliSed  at  this  daj  that  the  action  will  lie,  if  U  appcui  that  die 
affirmation  at  the  time  of  the  sale  was  inttnded  to  be  a  warrantv,  or  that  A^  from 
drcnmstancBs,  was  to  bo  praumed  cognisant  of  the  falsehood  of  ths  repiBsentation. 
What  circumstances  or  &cts  will  snpport  or  imply  the  inference  of  an  iaiention  la 
warrant  or  deceire,  has  opened  a  wide  field  for  discnssion.  In  Henafaaw  i>.  Robins, 
9  Hetcalfs  Rep.  SS,  the  subject  was  leamedlj  disciused,  and  the  celebrated  case  of 
Chandelor  u.  Lopua,  and  the  New  York  dedsioD  in  Seisas  o.  Wood,  brought  under 
the  eye  of  cridcism.  It  was  declared  in  the  Massachusetts  case,  lo  be  well  settled 
law  there,  that  on  a  sale  of  goods,  with  a  biU  of  parata  dacribing  or  dtariy  daignating 
tin  goodi  told,  tbere  is  a  warranlf  that  the  goods  are  as  descritied  or  designated  in  the 
bill ;  and  the  cases  of  Bradford  v.  Manlj,  13  Mass.  139.  Hastings  b.  Lovering, 
2  Pick.  2H.  Osgoad  v.  Lewis,  S  Harr.  &  Gill,  495.  Borrekins  v.  Bevan,  3  Rawle_ 
33.  Battnrs  t>.  Sellers,  9  Harr.  &  Johns.  117,  and  6  H.  and  J.  349,  were  teferred  to 
as  containing  that  doctrine. 

(a]  20  Johns.  Hep.  196.  A  bare  representation  and  do  warranty  as  to  goods  sold, 
will  not  tSdrd  an  action,  if  the  vendor  believes  the  representation  to  be  tme  in  fact. 
Stone  V.  Dennej,  4  Metcairs  R.  151. 
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denomination,  (a)     When  goods  are  discovered  not  to 
answer  'the  order  given  for  them,  or  to  be  Tinsonnd,  the     '480 
purchaser  ought  iiomediately  to  return  them  to  the  ven- 
dor, or  give  him  notice  to  take  them  back,  and  thereby  rescind 
the  contract;  or  he  will  be  presamed  to  acquiesce  in  the  quality 


(a)  Laing  r.  Fidgeon,  6  Taiint.  Bep.  lOS.  TIadd,  Ch.  J^  in  Brown  i>.  Edgington, 
a  ManoiDg  &  Granger,  ST9,  SM.  Weall  v.  King,  13  Eiut's  Bep.  452.  Gardiner  o. 
Gray,  1  Campb.  N.  F.  Rep.  H4.  Bridge  ».  Waioe,  1  Stark.  N.  P.  Bep.  104.  Hastinga 
V.  Loveriag,  a  Pick.  Rap.  214.  Woodworth,  J.,  in  Swett  d.  Colgsle,  SO  Johns.  Bep. 
204.  Hjalt  t>.  Bojle,  S  Gill  &  Johnion,  110.  Osgood  v.  Lewis,  S  Harr.  &  Gill,  49S. 
Borrekins  r.  Bevan,  3  Bawle'a  Rep.  23.  The  recent  English  coses  of  Ore;  v.  Cok, 
and  Jones  v.  Brigbt,  (4  Barnew.  &  Cress.  108.  5  Bing.  533.  3  M,  &  P.  155,)  give 
conntenance  Co  tlie  more  extended  doclrine  oT  the  civil  law,  that  on  the  sale  of  an 
article  Cbere  is  an  implied  wamntj  chat  it  is  merchantable,  oi  fit  for  the  pnrpoie 
declared.  The  progress  of  the  new  English  doctrine,  which  raises,  on  a  &ir  sale  of 
an  article  of  goods  or  merchandise,  the  implied  warranty  that  it  ia  inercAanlaUi,  or  Jit 
Jbr  the  paTpou  intended,  is  worth  attending  to.  In  Jonei  u.  Bowden,  {4  TaanC.  Bep. 
847,)  the  warranty  was  implied  bota  the  cnstom  of  the  trade.  In  Laing  t>.  Fidgeoa, 
(6  Tannl.  Bep.  108,)  it  was  implied,  (hat  in  the  sale  of  mannfactured  goods  they 
ihoold  be  merchantable,  or  fit  for  some  purpose.  In  Graj  e.  Cox,  (4  Bamew.  &■  Cress. 
108,)  Lord  Tenlerden  held,  that  if  a  commodity  )»  sold  for  a  particalar  purpose, 
there  was  an  implied  warrant;  that  it  (hoald  be  reawnably  flt  for  that  purpose.  Lord 
Ellcnborongh,  in  Blnelt  v.  Osborne,  1  Starkie's  Bep.  384,  expressed  himself  to  the 
same  effect;  and  in  Jones  v.  Bright,  (5  Bingham's  Rep.  633,)  and  Shepherd  c.  Pybni, 
(3  Manning  &  Granger,  BG8,]  the  conrt  of  C.  B.  established  the  same  doctrine.  The 
ralo  is  not  nniveraally  applied,  but  it  approaches  very  near  to  the  establislunent  of  an 
implied  warranty  in  every  case.  As  yet  it  is' the  umje  of  trade.,  the  mamifactared  goods, 
or  the  tptcifie  pvrpote,  that  raises  the  warranty.  Bnt  the  prindple  woold  apply 
eqoally  to  the  sale  of  a  horse  for  a  particalar  porpose,  as  for  a  carringA,  or  to  carry  a 
female ;  and  some  of  the  American  cases  have  taken  hold  of  the  new  English  doctrine, 
and  shown  a  disposition  to  domeeticite  it.  Thns,  in  Osgood  v.  Lewis,  (S  Harr.  & 
Oil  1,  495,)  and  in  Van  Bracklin  i>.  Fonda,  {IS  Johns.  Bep.  468,)  atid  in  Moses  v. 
Mead,  1  Senio's  Rep.  378,  and  by  Cowen,  J.,  in  Hart  s.  Wright,  IT  Wendell,  26T,  it 
was  held,  that  on  the  sale  of  provisions  for  immediate  domestic  ose,  there  was  an 
implied  warranty  that  they  were  wholesome ;  but  if  provisions  be  sold  as  merchandise, 
and  not  for  immediate  consomption,  there  is  no  implied  warranty  of  sonndness.i 
Ibid.  In  Gallagher  u.  Waring,  (9  Wendell's  Bep.  20,)  it  was  held,  that  on  a  sale  of 
cotton  in  bales,  without  sample  or  examination,  and  when  the  inspection  of  the  article 
was  equally  accessible,  and  its  qnali^  equally  unknown  to  both  parties,  there  was  an 
implied  warranty  tliat  the  article  was  merchantable.    So,  in  the  case  of  Harmony  v. 

1  In  Burob;  v.Bo11etC,16  H.  &W.  044,  the  defendant  bought  provisions  of  a  dealer,  and, 
before  taking  tham  away,  sold  them  to  the  plaintiff.  They  tnrned  Ont  to  be  unfit  for  use 
and  a  suit  whs  branght  an  the  Implied  warranty.  It  was  .held,  alter  a  thorough  examina- 
tion of  the  aalhorities,  that  the  doctrine  of  implied  warranty  in  the  sale  of  provisions 
applied  only  to  common  dealert  therein,  and  was  founded,  not  on  the  principles  of  the 
common  law,  but  on  certain  aodent  ttaCotes. 
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of  the  goods,  (a)     Id  the  case  of  a  breach  of  wairanty,  he  may 
ene  npoD  it  without  retnnuag  the  goods;  bat  he  most  retam 


Wager,  {N.  T.  Superior  Coon,  April,  1836,)  od  b  lale  bj  a  ooauniuion  merdumt,  of 
barilU,  it  was  held,  that  aa  dte  defendaoi  had  not  an  opponanitj  {the  article  being  in 
bale*,  and  iti  intrimic  mnin  equallj  Dnknowii  to  bolb  particE)  to  examiae  the  hiQ;  of 
the  article  sold,  he  wai  entitled  to  expect  >  merchantable  artidei  and  that  having 
bought,  witb  the  knowledge  of  the  seller,  the  article  for  a  particalar  poipose,  he  was 
entilled  to  an  article  which  would  answer  for  that  parpose.  Tbeae  last  cases  go  qniia 
(O  &T  at  least  as  anj  of  tfae  Eaitlish  cases,  and  trench  deeplj  upon  the  plain  masim 
of  tbe  common  biw,  catKot  emptor,'  and  I  cannot  bnt  tbink  that  the  old  rule,  and  the 
old  deinskHlB  down  lo  chat  of  Seixas  v.  Wood,  were  the  safest  and  wisest  guides ;  and 
that  tbe  new  doctrine  eairied  to  this  extent,  will  lead  to  macb  dlfficnlcj  and  rexuioiit 
litigation  in  mercantile  bnsiness.  In  Han  c  Wright,  IT  Wendell,  267,  Judge  Cowen 
learnedlj  reriewg  tbe  cases  on  Ihe  enhjeci,  and  the  eonclnsion  of  tbe  court  is  justly 
and  spiritedly  in  Divor  of  (be  old  rule  of  the  common  law,  in  eoutradiclion  to  the  rule 
of  the  civil  taw,  and  be  says  it  is  tbe  American  doctrine,  and  empbatirnlly  so  in  New 
York.  Ch.  J.  Brouson,  in  Hoses  d.  Mead,  I  Denio,  385,  it  of  Ihe  same  opinion.! 
On  a  general  sale  of  merchandise  for  a  sound  price,  there  is  no  implied  warracity 
Chat  tbe  article  ia  fit  for  merchanlable  or  maDnfacInriag  pnqMses.  A  warranty  is 
not  raised  by  a  aonnd  price  alone,  except  under  peculiar  drcnmstances,  as  when 
there  is  a  written  description  as  to  kind  or  quality,  or  goods  of  a  certain  descriptioil 
are  contracted  for,  or  perhaps  in  some  other  peculiar  cases.  So,  again,  in  the  case 
of  Waring  V.  Mason,  IB  Wendell,  425,  the  chancellor  and  Hr.  Senator  Paige  ex- 
pressed themselves  decidedly  id  favor  of  the  common-law  doctrine;  and  in  the  case 
of  Wright  0.  Hart,  in  error  from  the  supreme  court  to  the  court  of  errors,  (Ibid. 
449,)  Chancellor  Walworth  and  Hr.  Senator  Tracy,  gave  a  strong  saccEion  to  the 
argument  of  Judge  Cowen,  in  support  of  [be  eommoo-law  doctrine  of  amaa  emptor, 
and  the  rule  of  the  civil  law  was  rejected.  Tbe  common  law  on  this  point  is  now 
reinstated  in  the  jnriBpmdence  of  New  York.  Ch.  J.  Gibson,  also,  in  the  Feantiylvani& 
case  of  HTarland  v.  Newman,  September,  1839,  Law  Beporter,  ii.  301,  9  Watta'a 
Rep.  5S,  supports  this  common-law  doctrine  of  maeat  emplcr,  on  the  sale  of  chattels, 
in  cases  without  fraud,  misrepresentation,  or  warranty,  understandingly  made,  itilh 
dblingnlshed  strength  and  success.  In  Sonth  Carolina,  (as,  see  infra,  p.  481,)  the 
prior  doctrine  of  the  English  law  is  adhered  to  in  ■  cose  analogous  (o  the  one  in 
Sew  York.  In  the  London  Law  Magazine,  No.  7,  tbis  sabject  is  fnlly  and  ably 
discussed.  Again,  the  Supreme  Court  of  New  York,  in  Howard  d.  Hoey,  23  Wen- 
dell's Rep.  350,  bas  sttongly  eqforced  tbe  distinction  between  executed  and  exccntory 
contiacta.  It  bas  declared,  that  in  a  contract  of  sale  of  an  article  of  merchandise  at 
a  JiUare  dag,  where  there  is  no  selection  or  Betting  apart  at  the  time  of  specific  arti- 
cles, so  as  to  pass  the  property  in  pratenti,  nercliaBlatlt  qaalitg,  bringing  the  sreraga 
market  price,  is  intended.  In  tbe  case  of  an  txecultd  sale,  an  express  warranty  of 
quality  is  necessary  to  bind  the  vendor  in  the  ahsencc'of  fraud.  Moses  v.  Head, 
1  Denio,  378.    But  if  the  sale  be  exacatory,  or  to  deliver  an  article  nbt  defined  at 

(o)  FUber  v.  Somnda,  1  Campb.  N.  P.  Bep.  190. 

1  Affltmad  in  the  eonrt  of  errors,  5  Denlo's  R.  617. 


.dr,Coogle 


LEC.  XXXIX.]  OF  PERSONAL  PROPERTY.  647 

them  and  rescind  the  contract  in  a  reasonable  time,  before  he 
can  maintain  an  action  to  recover  back  the  price,  (a) '  He 
cannot  deal  with  the  article  purchased  after  discovery  of  &aud 


the  time,  on  n  Aiiore  day,  there  ia  an  implied  wuranty  that  the  article  shnll  b« 
■t  least  of  mediam  quality  or  goodness.  The  role  in  such  a  case  of  caneal  venditor, 
and  not  caitat  anptor,  governs.  If  the  thing  romes  short  of  being  merdian  tflhle,  it 
maj  be  returned  after  the  vendee  has  had  reasonable  lime  to  inspect  it.  "  Suiuble- 
nesH,"  says  Ihe  coon,  "enters  into  eveiy  promise  to  deliver  articles  o(  man uFilc tare." 
In  this  case  the  court  seems  to  relax  from  the  severity  of  the  doctrine  in  17  and  IS 
Wendell,  and  to  repose  npou  the  modem  and  milder  English  rule.  It  is  to  bo  regretted 
that  the  rule  (nhatever  it  may  bej  concerning  the  application  of  implied  warraotiet 
in  the  sale  of  personal  property,  is  not  more  certain  and  stable.  In  Satt«n  v.  Temple, 
IS  Ueeeon  &  Welsby,  52,  it  was  held,  after  much  disdusion,  that  oo  a  dtmi»e  of  land 
simply  for  pasture  of  cattle  for  a  certain  term,  at  a  fixed  rent,  there  was  no  implied 
warranty  that  the  paaiure  should  be  lit  for  that  purpose,  though  where  a  contract  was 
for  specific  chattel,  for  a  specific  purpose,  there  was  an  implied  obltgatiou  that  it 
should  be  fit  for  that  purpose.  Hart  i-.  Windsor,  12  Meeson  &  W.  6S,  8.  P.  Sedg- 
wick OD  Damages,  pp.  2S9-300,  has  collected  tlie  coses  on  the  rale  of  damages  on 
warranties  contained  in  sales,  and  they  are  Id  perplexing  contrariety ;  and  the  mas- 
terly writers  on  the  civil  law,  to  whom  Mr.  Sedgwick  refers,  leaves  as  ia  eqiul  diSl- 
eulty,  and  without  any  certain  guide  or  definite  rule.    Id.  pp.  300-807.' 

(a)  Fielder  v.  S*tarkin,  1  H.  Blacks.  Hop.  17.  Weston  u.  Downea,  Doug.  Rep.  S3. 
Towers  d,  Barrett,  1  Term  Rep.  133  Cnnis  v.  Hanoay,  3  Esp.  Rep.  82.  Kellogg  n. 
Denslow,  14  Conn.  Rep.  411.  Patteshall  d.  Tranter,  4  Neville  &  Maoning,  649. 
•  3  AdolphuB  &  EUii,  103,  S.  C.  In  this  last  case  the  decision  in  Fielder  v.  Slarkin, 
that  an  action  will  lie  on  a  breach  of  warranty  of  soundness  of  .a  horse  sold,  though 
it  be  not  relumed,  and  though  notice  of  the  nnsoimdaess  be  delayed,  was  held  to  be 
sound  law.  Franklin  e.  Long,  T  Gill  &  Johnson, 407.  Boormaa  v.  Jenkins,  12  Wen- 
dell's Bep.  566.  Wanng  v.  Mason,  18  Wendell,  426.  To  the  same  purpose  it  has 
been  held  that  if  the  chattel  had  a  detect  fraudulently  concealed,  the  vendee  has  hii 
election  either  to  keep  it,  and  sue  for  damages,  or  to  retom,  or  oSer  to  return  it 
within  a  reasonable  time,  and  rescind  the  contract.  Hoggins  v.  Becraft,  I  Dana's 
Een.  Rep.  30.  The  vendor,  after  notice  that  the  horse  warranted  sound  is  unsound, 
and  when  an  offer  is  made  to  return  him,  and  the  vendee  sella  him,  is  answerahle  for 
the  difierence  of  price,  and  the  keep  of  the  horae  for  a  leasonabla  time.    Chesterman 

I  If  he  has  refused  to  accept  the  goods  on  account  a!  breach  of  warranty,  but  has  told  a 
portion  before  discovery  of  the  breach,  so  that  he  cannot  restore  them  to  the  vendor  on 
demand,  he  is  liable  for  tbeii  market  value  at  the  time  of  demand.  Shields  r.  Pettie, 
4  Comst.  133. 

a  See  further,  as  to  implied  warranty  of  mauufactored  goods,  Getty  o.Rountrae,  2  Chandl, 
39.  Brown  e.  Sayles,  1  Wms.  327.  Bull  s.  Bobiion,  38  Eng.  L.  &  Eq.  586.  The  rule  of 
caveat  tmplor  in  the  case  of  goods  sold  for  a  specific  purpose  without  express  warranty  is 
ably  maintained  In  Dickson  c.  Jordan,  11  Ired.  166.  The  custom  of  a  trade  was  not 
allowed  in  evidence  of  wanunCy  la  Wethcrill  o.  Neilson,  30  Fenn.  448,  nor  of  a  sale  by 
sample  in  Belrue  s.  Dord,  1  Seld.  B6:  and  in  Cursoti  v.  Baillie,  IS  Penn.  8TG,  it  was  held 
that,  where  there  was  inspection  of  the  article  Mid,  no  warranty  could  be  implied  from  a 
bill  of  parcels. 
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ID  a  sale,  without  losing  bia  right  of  action,  (a)  An  ofier  to 
return  the  chattel  in  a  reasonable  time,'  on  breach  of  warranty, 

n.  Lsmb,  4  Seville  &  Manning,  196.  In  Streets.  Bla;,  i  Barnew.  &  Adolph.  456,  it 
was  lield  Lhnt  the  vendee  could  not  rescind  the  sale  and  retam  the  property  if  ihc  sale 
was  without  frand.  Coiren,  J,,  in  Gary  v.  Graman,  4  Hill,  625,  S.  P.  He  has  only 
an  action  on  hia  yiarraaty,  Sedgwick  on  Damayes,  p.  KM ;  and  it  is  now  well  setded, 
be  observes,  id.  p.  290,  that  the  m!c  of  damages  is  the  difference  between  the  actual 
value  and  the  valoe  Ibc  article  would  hare  possessed  if  il  bad  coufonned  to  the 
wamintj.  As  to  the  measure  of  damoga  on  breaches  of  contract,  it  seems  not  to  be 
explicitly  settled  whether  in  the  case  of  a  horse  sold  and  warranted  sonnd,  which 
proves  to  have  been  nnsound,  and  is  resold  bj  the  buyer  at  a  reduced  price,  the 
measure  of  damages  is  to  be  the  difference  between  the  original  price  and  the  price 
the  horse  sold  for,  or  between  the  price  the  hone  sold  for  and  the  value  of  the  boise, 
if  sonnd,  goinj;  far  beyond  the  original  price.  The  dietum  of  Lord  Eldon,  in  Curtis 
V.  Hannay,  3  Esp.  S3,  is  in  favor  of  the  actual  value  of  the  horse,  if  sound,  at  the 
resale;  but  Lord  Longhborongh,  in  Fielder  d.  Slarkin,  I  H.  Blacks.  IT,  is  in  tivor  aC 
the  valne,  as  ascerlBined  by  the  original  agreement,  and  this  would  seem  to  be  in  har- 
mony with  the  rale  of  damage  on  iho  covenant  of  warranty  in  the  sale  of  land.'  The 
general  rule  is  welt  settled,  that  in  a  suit  by  vendee  for  a  breach  of  contract  on  the 
part  of  the  vendor,  for  not  delivering  an  article  sold,  the  measure  of  damages  is  the 
price  of  the  article  at  Ihe  (i*Bte  of  lie  breach.  The  contract  price,  on  the  one  band, 
and  the  tise  siftseqaent  to  the  breach,  are  both  to  be  disregarded.  Mr.  Sedgwick,  in 
his  Treatise  on  the  Measnre  of  Damages,  p.  266,  says,  that  in  thb  place  the  anthor 
of  (he  Commentaries  appears  to  have  overlooked  the  distinction  running  through  the 
cases,  resulting  from  the  payment  of  the  price  btfordiand,  and  wliich  distinction  is, 
that  if  the  price  be  not  advanced  beforehand,  the  measure  of  damages  is  the  valne  of 
the  article  contracted  for  at  the  time  it  was  to  be  delivered,  but  if  the  price  be  pre- 
vionsly  advanced,  the  contract  price  is  not  the  rule  of  damages,  bat  the  highest  value 
of  the  article  at  the  time  of  trial.  Ttie  cases  that  declare  or  countenance  this  distinc- 
tion aie  Shepherd  v.  Johnson,  3  East,  211.  M'Arthur  v.  Seaforth,  3  Taunu  357. 
Downes  v.  Back,  1  Starkie,31S.  Hurison  i>.  Eairison,  I  Catr.  &P.  413.  Goinsfoid 
B.  Carroll,  2  B.  &  Cress.  624.  West  v.  Wentwortli,  3  Cowen,  82.  Clark  v.  Pinney, 
7  id.  681,  The  cases  in  opposition  to  the  distiuction,  either  expressly  or  impliedly, 
are  Gray  v.  Portland  Bank,  3  Moss.  Rep.  364.  Swift  v.  Barnes,  16  Pick.  194.  GU- 
pins  V.  Consequa,  1  Feters's  C.  C.  U.  S.  Bap.  S5.  Bnsh  v.  Canfield,  3  Conn.  Rep. 
48S.  Wells  V.  Abemethey,  5  Conn.  Rep.  223.  Startap  v.  Cortazsi,  2  Or.  Mees.  & 
Boscoe,  165.  Blydenburgb  u.  Welsh,  Baldwin's  Rep.  331.  Smethuist  v.  WooUlon, 
5  Watu  &  Serg.  106.  Vance  v.  Toume,  13  Louis.  Kep.  225.  The  leamod  aaihor  b 
mistaken  in  supposing  I  had  overlooked  that  distinclioa.    These  commentaries  are 

(a)  Campbell  ii.  Fleming.  1  Adolph.  &  Ellis,  40.  A  party  defrauded  in  a  contract 
baa  his  choice  of  temedies.  He  may  stand  to  the  bargain,  and  recover  damages  for 
the  fraud,  or  he  may  rescind  the  contract,  and  return  the  thing  boaght,  and  receive 
bock  what  lie  paid  or  sold. 

I  See  Muller  v.  Eno,  a  Doer,  431. 

s  Woodward  b.  Thatcher,  31  Vermt.  R  580,  adopts  tbe  rtila,  as  ezptested  by  Lord  Eldon. 
Tbomton  v.  Thompson,  i  Qratt.  ISt. 
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is  equivalent  in  its  effect  opon  the  remedy,  to  an  offer  accepted 
by  the  seller,  and  the  contract  is  rescinded,  and  the  vendee  can 


not  calcDlated  to  emltod;  all  the  nice,  or  arbitrary,  or  fancifiil  distinctions  tiiu  are  to 
b«  met  with  in  the  reports.  1  do  not  regard  the  distinction  alladed  to  as  iretl  founded 
or  supported.  It  ia  disrcganled  or  rejected  by  eome  of  ttia  best  authorities  cited. 
The  true  rule  of  damages  is  the  valne  of  the  article  at  the  time  of  the  breach,  or 
when  it  nnghl  to  have  been  delivered,'  Mr.  Si:dgwick  seems  himself  to  come  to 
that  conclnsion  amid  the  contrariety  of  opinion  and  cases  which  he  cites.  Treatise, 
pp.  260-280.  This  is  the  plain,  stable,  and  jnst  rale  vriihln  the  contract  of  the  par- 
ties. Damages  for  breaches  oF  contract  are  only  those  which  are  incidental  (o,  and 
directly  caused  by,  the  breach,  nnd  may  reasonably  be  enpposed  to  have  entered  into 
the  con  temptation  of  the  parties,  and  not  speculative  profila,  or  acddent&I  or  codbb- 
qaential  losses,  or  the  loss  of  a  fancied  good  bargain.'  Walker  i>.  Mooro,  10  B.  & 
C.  416.  In  MastertoD  v.  Mayor  of  Brooklyn,  7  Hill,  62,  the  qnesdon  of  damaget 
was  well  discussed,  and  it  was  held  that  proBis  or  advantages  which  were  rcg;arded  as 
the  direct  and  immediate  fruits  of  the  contract,  are  to  be  considered  as  parcel  and  ele- 
ments of  the  contract,  and  to  bo  allowed.  See  also  Haydeo  v.  Cabot,  IT  Moss,  Rep. 
169.  Deyo  v.  Waggoner,  18  Johns,  Rep.  241,  Sedgwick's  Treatise,  pp.  81-88. 
6  Tonllicr,  sec.  28G.  Flni-cau  v.  Thorahill,  2  Blacks.  Rep.  I0T8.  Williams  v.  Bar- 
ton, 13  Louis.  Bep.  404.  Blanchard  v.  Ely,  21  Wendell,  342,  But  Lord  Ch,  J. 
Denman,  in  Cox  v.  Walker,  cited  in  a  note  to  Olnro  b.  Maynard,  6  Adolpb.  &■  ElUs, 
919,  and  also  in  the  last  case,  laid  down  the  role  of  damages  to  be,  the  difference 
between  tho  value  of  a  horse  at  the  sale,  considering  him  to  be  sound,  and  the  value 
with  the  defect  complained  of,  and  not  Che  difference  between  the  price  of  tho  first 
purchase  nnd  of  the  actual  sale.  So,  in  Shannon  u.  Comslock,  21  Wendell,  457,  it 
was  held,  that  in  an  action  to  recover  damages  for  non-performance  of  a  contract,  the 
mle  of  damages  was  held  to  be  the  loss  snstained,  nnd  not  the  pri£e  agreed  to  be  paid 
on  actual  performance.  In  Car;  i;.  Gruman,  4  Hilt,  G25,  the  rale  as  declared  by  Lord 
Denman  was  adopted,  and  the  price  paid  was  only  printa  Jade  evidence  of  the  then 
value.  In  O'Conner  v.  Forster,  10  Watts'a  Rep.  418,  on  a  breach  of  contract  lo  carry 
wheat  from  P,  to  Philadelphia,  the  diHereiice  between  the  value  of  the  wheat  at  P. 
with  the  freight  added,  and  the  market  pries  at  Philadelphia,  at  tho  time  it  would 
have  arrived  diere,  if  carried  adtording  to  cootracl,  is  tho  measure  of  damages.* 
Bracket  f.  M'Nair,  U  Johoson,  170.     Davis  c.  Shields,  24  Wendell's  Rep,  322,  to 


L  Whitney  c,  A]]aiTe,  1  Comst,  R.  S06.  Kinjpbnry  v.  Smith,  13  N,  Hemp.  V)».  Giles  r. 
O'Toole,  4  Barb.  S.  C.  Rep.  281.  N.  Y.  &  H.  B.  Co.  o.  Story,  6  ibid.  419.  Beals  ».  Terry, 
1  Sandf.  (Law)  G.  127.     Freeman  i.  Gluts,  3  Barb.  8.  C.  Rep.  124.   > 

t  Giles  V.  O'Toole,  nqn-a.  Lawrence  c.  Wardwell,  E  Barb,  S.  C.  Rep.  128.  Wators  V. 
Towers,  ao  Eng.  L.  &  Eq,  410,  The  rule  of  damages  on  sale  of  goods  is  said,  in  West  «. 
Fritchard,  19  Conn.  B.  312,  to  be  the  value  at  the  time  the  cootiact  was  broken,  except 
when  the  goods  were  pud  for  in  advance,  or  on  the  sale  of  stocks,  when,  if  they  have  risen 
in  value,  the  purchaser  may  recorer  the  value  at  time  of  trial. 

•  Thompson  v.  Alger,  11  Uet.-B.  428.  Camp  v.  Pulver,  B  Denlo's  B.  48.  Comstock  v. 
Hutehlnson,  10  Barb.  Sll.  Beggio  v.  Braggiolli,  7  Gush.  186.  Haishall  v.  Wood,  Ifl  Ala. 
806.  Foster  v.  Bogeis,  27  Ala.  802.  But  sec  WlUou  >.  Little,  3  Comst.  R.  IIS.  As  to  the 
effect  on  the  measure  of  damages  of  fraad,  malice,  or  gross  carelessness  ou  tbe  part  of 
the  vendor,  see  Sbaion  D.  Masher,  IT  Barb.  618, 
VOL.  n.  fiS 
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sue  for  the  pnrchaae-money  in  case  it  has  been  p^d.  (a)  Bnt  a 
contract  cannot  be  rescinded  without  mutual  consent,  if  ciicnm- 
etaaces  be  so  altered  by  a  part  execution  that  the  parties  cannot 
be  put  in  statu  tpio;  for  if  it  be  rescinded  at  all,  it  must  be 
rescinded  in  toto.  (b)  The  parties  to  a  conlzact  may  restdnd  it 
at  any  time  before  ihe  rights  of  third  persons  have  intervened ; 
but  a  resale  of  the  disputed  articles  does  not  of  itself  rescind 
the  contract,  or  destroy  the  right  to  damages  for  non-performance 
of  the  contract,  to  the  extent  of  the  loss  in  a  resale,  provided 
the  same  be  made  after  default  and  due  notice,  (c) '  If  the  sale 
be  absolute,  and  the  contract  remains  open  and  unrescinded, 
and  without  any  agreement  to  rescind,  the  vendee  of  the  un- 
Bonnd  article  must  resort  to  his  warranty,  unless  it  be  proved 
that  the  vendor  knew  of  the  unsonndness,  and  the  vendee 
tendered  a  return  of  the  article  within  a  reasonable  time,  (d)  * 

In  South  Carolina  and  Louisiana,  the  role  of  the  civil  law 

has  been  followed,  and,  as  a  general  rule,  a  sale  for  a  sound 

price  is  understood  to  imply  a  warranty  of  soundness 

*  461     against  all  faults  and  defects,  (e)     '  The  same  rule  was 

for  many  years  understood  to  be  the  law  in  Connecticut ; 

but  if  it  did  ever  exist,  it  was  entirely  overruled  in  Dean  v. 


8.  P.  In  Badgelt  i>.  Broughton,  1  Esllj,  591,  the  rule  declared  b;  tiie  Supreme 
Coon  in  Georgia  wm  Ihe  difference  between  the  price  paid  for  an  article  wamntcd 
(oand,  and  the  Taloe  of  the  article  in  its  unsonud  conditioa. 

(a)  Thornton  t>.  Wjaa,  13  Whoaloa,  183. 

(A)  Hunt  V.  Silk,  S  East's  Sep.  449, 

(c)  Sands  &  Cnunp  v.  Tajlor,  S  Johns.  Rep.  395.  Haclean  v.  Dunn,  4  BiDg.  B«p. 
723. 

(d)  Thornton  v.  Wynn,  12  Wheaton,  183. 

(e)  Timrod  v.  Shoolbred,  1  Bay's  Rep,  32 
Lester  r.  Grobam,  1  Const.  Rep.  S.  C,  18 
Deweea  n.  Morgan,  1  Martin's  Louis.  Rep,  I, 

1  See  pait,  d.  1,  p.  467. 

*  It  is  settled  law  In  England,  tbftt  a  mere  breach  of  wanant;  withont  frand,  is  no 
OMWtr  to  an  action  for  the  price,  bnt  onlyagroaad  (br  atadacUon  of  damages.  Parson  v. 
SeKton,  4  U.  G.  &  S.  Hep.  see.  WeaC  c.  CatUng,  19  Vc  B.  SM.  Freeman  c  Clnte, 
S  Barb.  S-  C-  Bep.  4S4.    Dawson  v.  Oollis,  4  Eng.  L.  &  Eq.  SSB. 

If  a  penon  cooTaTS  proparty  to  another,  for  which  be  h  to  be  paid  In  other  speolflc 
property  of  greater  Talne,  and  for  the  iniplui  of  which  he  i*  to  pay  cash,  and  he  bils  to 
pay  stioh  cash,  by  reason  of  which  the  other  party  rescinds  the  contract,  the  party  in 
default  oannot  recover  Ihe  valoa  of  the  property  ooDTsyed.  Battle  *•  B.  City  Bank, 
8  Comst.  R.  88. 


.dr,yGoogIe 


LBC.  XXZIZ.]  OV  FSEtSONAL  PROPERTT.  651 

Mason,  (a)  in  favor  of  the  other  general  principle  which  has  bo 
extensively  pervaded  the  jnrispnidence  of  this  country.  Even 
in  South  Carolina,  the  rule  that  a  sound  price  warrants  a  sound 
commodity,  was  said  to  be  in  a  etate  of  vibration ;  and  it  is  not 
applied  to  assist  persons  to  avoid  a  contract,  though  made  for 
an  inadequate  price,  provided  it  was  made  under  a  feir  oppor- 
tunity of  information  as  to  all  the  circumstances,  and  when 
there  was  no  fraud,  concealment,  or  latent  defect,  (b) 

If  the  article  be  sold  by  the  sample,  and  it  be  a  fair  specimen 
of  the  article,  and  there  be  no  deception  or  warranty  on  the  part 
of  the  vendor,  the  vendee  cannot  rescind  the  sale.  But  such  a 
sale  amounts  to  an  implied  warranty  that  the  article  is  in  bulk 
of  the  same  kind,  and  ^qtial  in  quality  with  the  sample,  (c)'    'If 


(a)  4  Conn.  B«p.  43B. 

(b)  Whitefield  b.  WhtoA,  2  Ba^'a  Sep.  963.  The  law  in  South  Carolina  sMro«  at 
last  to  be  conformable  to  the  old  general  rate.  It  was  held,  in  Carnochan  p.  Ooald, 
in  the  conrt  of  appeals,  1  Bailey's  Rep.  179,  thataTendor  of  cotton  was  not  liable  foT 
a  defect  in  the  qaalitj  of  the  cotton  of  an  anasual  character,  wliicb  extended  eqaalljr 
Ibroagh  the  bulk,  and  was  full;  exhibited  in  Bamplea.  The  law  in  that  case  woald 
itot  raise  an  implied  warrantj,  for  there  was  no  IVand,  and  the  bayer  waa  posseised  of 
all  the  infannation  necessary  to  enable  him  to  make  a  correct  estimate  of  the  lalne  of 
the  Article.  In  Osgood  c  Lewis,  S  Harr.  &  Gill,  195,  implied  warranties  upon  the 
Mle  of  chattels,  and  arising  by  operation  of  law,  were  hold  to  be  of  two  kinds  ;  1 .  In 
cases  where  there  was  no  fnad,  as,  tbat  tho  provisions  porcbosed  for  domestic  rat 
were  wholesome,  or  that  the  article  contracted  for  in  an  executory  contract,  and  which 
the  purchaser  bad  no  opportunity  to  inspect,  should  be  salable  as  socb  in  the  market. 
3.  Wbere  the  frsnd  existed,  as  if  the  seller,  knowing  the  article  lo  be  nnsoand,  dis* 
gnise*  it  or  representa  it  as  sound. 

(c)  Parkinson  v.  Lee,  2  East's  Sep.  3U.  Rands  &  Cramp  u.  Tajbr,  5  Johns.  Sep. 
39S.  Bradfoid  c  Manly,  13  Mass.  Rep.  139,  Wooilworth,  J.,  in  ao  Johns.  Rep.  SO*. 
The  Oneida  Manufacturing  Society  v.  Lawrence,  4  Cowen's  Rep.  440.  Andrews  u. 
Eneeland,  6  ibid.  354,  Gallagher  i>.  Waring,  9  Wendell's  Rep.  20.  Boorman  d. 
Jenkins,  IS  ibid.  SS6.  Waring  v.  Hason,  18  ibid.  425.  Fhillipi  i>.  Gove,  4  Rob. 
Louia.  R.  315.  Civil  Code  of  Louisiana,  art.  2449.  Moses  v.  Mead,  1  Den io,  378, 
In  the  sale  of  an  article,  as  hemp  in  bales,  it  is  held  that  there  is  no  implied  warnuilj 
that  the  interior  shall  correspond  in  quality  with  the  exterior  of  the  bales,  and  if  the 
purchaser  is  at  liberty  to  open  the  bales  and  examine,  there  is  no  sale  by  sample, 
thougb  the  interior  does  not  correspond  with  (he  external  part.  Salisbury  b.  Stainer, 
IB  Wendell,  1G9. 

1  Belme  e.  Dord,  1  Sandf.  S.  C.  Rep.  99.  Brower  v.  Lewis.  19  Barb.  GT4.  In  a  late 
Eagllsh  ease,  fbr  a  faltt  reprttttitatiiM  on  a  sale  of  cotton  by  sample,  which  the  Tender 
Usely  rspretented  to  corrOTpcnd  with  the  bulk,  it  was  held,  that  the  vandsa  could  not  i«- 
oorer,  without  showing  that  the  representations  wen  false  la  Ikt  kmneUdgt  of  the  vendor, 
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^e  article  ehoald  turn  out  not  to  be  merchantable,  from  Bome 
latent  principle  of  infirmity  in  the  sample,  as  well  aa  in  the  bulk 
of  the  commodity,  the  seller  is  not  answerable.  The  only  war- 
ranty is,  that  the  whole  quantity  answers  the  sample.' 

*  482        *  VL   Of  the  dtUy  of  muttual  disclosure. 

If  there  be  an  intentional  concealment  or  sappressioa 
of  material  facts  in  the  making  of  a  contract,  in  cases  in  which 
both  parties  have  not  equal  access  to  the  means  of  information, 
it  will  be  deemed  unfair  dealing,  and  will  vitiate  and  avoid  the 
contract.  There  may  be  some  difference  in  the  facility  with 
which  the  rule  applies  between  facts  and  circumstances  that  are 
intrinsic,  and  form  material  ingredients  of  the  contract,  and 
those  that  are  extrinsic,  and  form  no  component  part  of  it, 
though  they  create  inducements  to  enter  into  the  contract,  or 
affect  the  price  of  the  article.  As  a  general  rule,  each  party  is 
bound  to  communicate  to  the  other  his  knowledge  of  the 
material  lacts,  provided  he  knows  the  other  to  be  ignorant  of 
them,  and  they  be  not  open  and  naked,  or  equally  within  the 


at  thnt  bo  vas  otbenrise  guilt;  of  a  breach  of  good  faitb.  Ormrod  v.  Hutb,  14  U.  &  W. 
R,  651.  In  PeiiDBylvHriia,  it  Msma,  a  sale  by  sample,  wittaout  uprcH  Karmnty,  imp1i«e  > 
warranly  of  tbe  iindOT  iptciei  only,  and  not  of  tha  quality.  Frsley  c.  Biapham,  ID  Barr'a 
Bep.  820.  Bnl  in  Nicholi  o.  Godta,  28  Eng.  L.  &  Kq.  627,  a  saLa  was  mada  of  oil,  represeuted 
BA/oreiffn  rape  oil,  but  warranted  only  equal  to  eamptes.  The  articla  dalivered  was  not 
foreign  rape  oil,  but  was  equal  lo  aainples.  Htld,  that  tha  Btntement  as  to  sample  appUed 
only  to  tlie  qualilg  of  the  oil,  and  that  the  buyer  was  not  bouod  to  pay  for  an  article  <Uf- 
farent  io  kind  from  the  description  iii  the  bill  of  sale.  In  Hargcua  o.  Stone,  1  ^Id.  78, 
and  Beirne  t.  Dord,  ib.  35,  S.  C.  4  Duer,  SB,  it  is  held,  that  the  mere  exhibition  of  a  sample 
1b  not  enough  to  create  a  wairanty  that  the  bulk  of  the  goods  conespoad  in  quality 
therewith.     See  also  Onnrod  i.  Huth,  cited  mpra. 

I  By  a  law  of  New  York,  passed  April  ID,  ie50,  (Laws,  p.  67S,)  If  there  be  a  deflciency 
In  qnantity  of  dry  ffoodi  sold  at  public  auction,  or  othaiwisa,  the  vandor  forfalta  Io  the 
veailes  an  amount  In  value  equal  to  the  qaantilj/  ihoH,  Id  add-on  to  the  deticiaacy. 

See  Eagle;  o.  Peddle,  6  Saudf.  S,  C.  R.  193,  wbera  the  oDurt  give  the  rules  for  distin- 
guishing stipulated  damagee  fhnu  a  penalty.  The  courts  lean  atrongly  io  favor  of  couttm- 
iDg  agreemeata  ae.  providing  penalties,  rather  than  fixed,  ttipolated  damagai.  IsL  WbH« 
the  construction  ia  doubtful,  tbe  agreement  is  considered  as  Intaudinga  penalty  merely. 
2d.  Where  the  Instrument  provides  for  the  payment  of  a  large  sum,  oa  failure  of  gtj- 
ment  of  a  less  sum,  tha  larger  sum  is  a  penalty  merely.  Sd.  Where  a  stipulated  sum  la  to 
be  paid  on  the  performance  or  omission  of  act  or  acta  not  measureable  by  a  pecuniary 
standard,  such  sum  is  liquidated  damages,  4th.  Where  the  damages  for  suob  acts  Or 
omissions  are  certain,  or  aaceitainable  by  a  jury,  the  sum  agreed  on  ii  a  penalty  merely. 
See  Cheddick  e.  Marab,  1  New  Jetaey  B.  463. 
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reach  of  his  observation,  (a)     In  the  sale  of  a  ship,  which  had  a  i 
latent  defect  known  to  the  seller,  and  which  the  buyer  could  not  j 
by  any  attention  possibly  discover,  the  seller  was  ^leld  to  be  I 
bound  to  disclose  it,  and  the  concealment  was  justly  considered  I 
to  be  a  breach  of  honesty  and  good  faith,  (b)     So,  if  one  party 
suifers  the  other  to  buy  an  article  under  a  delusion  created  by 
his  own  conduct,  it  will  be  deemed  fraudulent  and  fatal  to  the 
contract ;  as,  if  the  aeller  produces  an  impression  upon  the  mind 
of  the  buyer,  by  his  acts,  that  he  is  purchasing  a  picture  belong- 
ing to  a  person  of  great  skill  in  painting,  and  which  the  seller 
knows  not  to  be  the  fact,  and  yet  suffers  the  impres- 
sion to  remain,  though  'he  knows  it  materially  enhances    *483 
the  value  of  the   picture  in  the  mind  of  the  buyer,  (c) 
One  party  most  not  practise  any  artifice  to  conceal  defects,  or 
make  any  representations  for  the  purpose  of  throwing  the  buyer 
off  his  guard.'     The  same  principle  had  been  long  ago  declared 
by  Lord  Hardwicke,  when  he  stated,  (d)  that  if  a  vendor,  know- 
ing of  an  incumbrance  upon  an  estate,  sells  without  disclosing 
(he  fact,  and  with  knowledge  that  the  purchaser  is  a  stranger  to 
it,  and  under  representations  inducing  him  to  buy,  he  acta  fraud- 
ulently, and  violates  integrity  and  fair  dealing.     The  inference 
of  fraud  is  easily  and  almost  inevitably  drawn,  when  there  is  a 
suppression  or  concealment  of  material  circumstances,  and  one 
of  the  contracting  parties  is  knowingly  suffered  to  deal  under  a 
delnsioiL    It  was  upon  this  ground  that  Lord  Mansfield  mast 


(a)  The  rule  bere  laid  down,  tbongb  one  nnttoubtedl;  of  moral  obligd^oii,  \t  per- 
tiapB  too  broadly  staled  [o  be  BtuMiaed  by  the  practical  doctrine  of  the  coarla.  The 
qoalificalion  of  the  rale  is,  that  the  party  in  pouesaion  of  the  TactB  niail  be  under 
Eome  special  obligation,  by  confidence  reposed  or  othenriae,  to  commanicate  them 
truly  and  fairly.     Vide  infia,  pp.  484,  490.    Bench  v.  Sheldon,  U  Barb.  B.  73. 

{b)  Metliah  v.  Mottens,  FetJte's  Casea,  IIG.  This  case  was  afterwards  overmted 
by  Lord  EUenboroagb,  in  Baglebole  d.  Walters,  3  Campb.  Bep.  1G4,  and  the  latter 
decision  coDflnned  in  Pickering  if.  Dowsoo,  4  Tannt.  Bep.  779;  hot  it  was  npoo  an- 
other point,  reipeeting  the  effect  of  a  sale  ut'lA  ali/aullMs  and  the  principle  of  the 
decision,  as  staled  in  the  text,  remains  nninoTed.  The  same  principle  was  urged  in 
Sontheme  v.  Howe,  3  Bol.  Bep.  B,  and  it  was  elated,  that  if  a  man  sells'  wine  knowing 
it  to  be  corrupt,  an  action  of  deceit  lies  against  him,  thoagh  there  be  no  wan-anty. 

(c)  Hill  V.  Gtaj,  1  Btarkie's  Bep.  434.    Pilmore  u.  Hood,  5  Bingham,  N.  C  97. 

{d)  1  Vesey,  96. 

1  Baker  v.  Seaborn,  1  Swan,  M. 
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have  conaidered,  (a)  Uiat  selling  an  unsonnd  article,  knowing  it 
to  be  unsound,  for  a  sound  price,  was  actionable.  It  is  equiva- 
lent to  the  .coDcealmeDt  of  a  latent  defect;  and  the  gronnd  of 
action  is,  the  deceit  practised  upon  the  buyer.  (&)<  The  same 
rule  applies  to  the  case  where  a  party  pays  money  in  ignorance 
of  circumstances  with  which  the  receiver  is  acquainted,  and 
does  not  disclose,  and  which,  if  disclosed,  would  have  prevented 
the  payment  In  that  case,  the  parties  do  not  deal  on  equal 
terms,  and  the  money  is  held  to  be  unfairiy  obtained,  and  may 
be  recovered  back,  (c)  It  applies,  also,  to  the  case  where  a  per- 
son takes  a  gnaianty  &om  a  surety,  and  conceals  from  him  facts 
which  go  to  increase  his  risk,  and  suffers  him  to  enter  into  the 
contract  onder  false  impressions.  Such  concealment  is  held  to 
be  fraud,  and  vitiates  the  contract,  (d)^ 


(a)  Scunn  u.  Wilkins,  Dong.  Rep.  IB. 

{b]  Uaagh  v.  Etodb,  4  M'Cord's  Bep.  169.     If  a  persoa  having  tha  legal  title  to 

property,  «tandB  by  and  acqniescei  in  the  tale  of  it  by  another  person  claiming,  or 

having  color  of  title,  he  will  be  Mtopped  Bflerwatdi  in  asserting  his  title  against  th( 

pnrchaier.     Qui  facet,  conimlirt  ridetiir.     Qui  potat  et  debet  vetare,  jvbtl  ai  non  velat. 

Wendell  V.  Ybd  Itensselaer,  1  Johnsoa's  Ch.  Rep.  354.    Slorcs  v.  Baiker,  G  ibid.  166. 

Hobb*  V.  Norton,  1  Vem.  ISG.    S  Ch.  Ca.  las.    See  also  to  S.  P.  6  Conn.  Rep. 

3ia-SI4.    19  Berg.  &R.  £3.    IS  Vesey,  89.   Irmn  d.  UoreU,  Dudley's  Geo.  Rep.  79. 

Skinner  d.  Stonse,  4  Missouri  Rep.  93.    Pickard  u.  Bears,  6  Adalphus  &  Ellis,  46E>. 

Gregg  B.  Wells,  10  Adol.  4  Ellis,  90.    Swry  on  Eq.  vol.  i.  soc.  386,  391.    This  kind 

of  estoppel  WHS  first  established  by  conrta  of  equity,  and  has,  to  a  certain  extent,  been 

adopted  by  poorts  of  law. 

(c)  Mardn  V.  Mor^n,  I  Brod.  &  Bing.  289.    The  sonnd  doctrine  lin  this  sabject 

was  decSared  by  Bayley,  J.,  in  Heane  v.  Hogers,  9  B,  &  Cress.  577,  and  afflnoed  by 

the  court,  in  Dewoj  n.  Field,  4  Metcalf' s  Mass.  Eep.  381. 

((f)  Pidcock  p.  Bishop,  3  Bamew.  k  Cress.  605.  Malthy's  case,  cited  bj  Lord  El- 
don,  in  1  Dow's  B.  991.  Smith  v.  Bank  of  Scotland,  1  ibid,  372.  In  the  old  English 
law,  the  Writ  of  Deceit  lay  not  only  for  persooBl  injuries,  but  for  frands  in  relation 
10  real  property,  and  to  which  it  principally  applied.  But  a  special  action  in  the  ca«e 
br  damages,  innatareof  a  vril  of  deceit,  had  long  ago  taken  the  place  of  the  other, 
and  the  writ  of  deceit  was  abolished  by  the  statute  of  3  &  4  Wm.  IV.  c.  2.  Bee  8 
Blacks.  Com.  I6S.  In  the  sense  of  a  court  of  equity,  fraud  includes  all  act^,  omis- 
■ions,  and  concealment*,  which  involve  a  breach  of  either  legal  or  equitable  daty, 
Kn«t,  or  confidence  jnitly  repoeed,  and  are  injnrioua  to  another.    See  tn/ra,  p.  5BI . 

'  The  vendor  is  not  bound  to  disclose  a  defect,  which  once  eiistad,  if  he  believes  it  to 
esiat  no  longer.    McEntire  v.  McEutIre,  8  Ired.  Eq.  IBT. 

<  The  concealmeat  by  the  vendee  of  the  fact  that  ha  la  insolvent  at  the  time  of  the  sale, 
though  evidence  of  traadidoeanU  of  iCuIf  vitiate  the  sale.  Mitchell  v.  Warden,  30  Barb. 
368.    Buckley  ».  Arteher,  91  id.  586.    Bidaolt «.  Wales,  90  Mi*.  MS. 
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*  The  writeis  of  the  moral  law  bold  it  to  be  tlie  duty  of    *484 
tbe  seller  to  disclose  the  defects  which  are  within  his 
knowledge,  (a)     Bat  the  commoD  law  is  not  quite  so  strict.     If 
the  defects  in  tbe  article  sold  be  open  equally  to  tbe  observa- 


A  conrt  of  choncerj  will  exercise  the  power  of  Getting  uside  jadgments  and  decrees 
of  any  eoort,  fareigc  or  domeatic,  in  cases  of  fraud.  Tlic  autboritiea  are  collected  in 
lh«  cue  of  VsoDteter  p.  Jones,  in  tlie  able  and  elaborate  opinion  of  Chancellor 
Vroom.  2  Green,  N.  J.  Ch.  Kep.  590.  Seilber  abona^ctJcAt,  nor  uiactniil  odTonM 
of  monty,  will  sustain  a  securit]'  infected  with  frsad.  Sandford,  Chancellor,  2  Sand- 
ford'a  Ch.  Bep,  636.  The  la.w  requires  the  utmost  degree  of  good  faiih  (uberrima 
jftfes)  in  transactions  between  parties  standing  In  a  peculiar  relaiioa  or  fidnciorj  char- 
acter, between  each  other,  aa,  for  instance,  in  the  relation  of  client  and  attorney,  phf- 
lician  and  patient,  principal  and  agent,  principal  and  tnrety,  guardian  and  word, 
tnutee  and  eeitui  que  Inut,  partners  and  part-owner.  Any  misrepresentation,  or  coD- 
cealment  of  anj  materisl  fact,  or  any  jnst  sospicion  of  artifice  or  nndue  influence, 
will  be  &tal  to  the  validity  of  the  transaction  between  them,  especially  in  the  view  of 
acourt  of  equity.  The  principle  on  which  conrts  of  equity  act,  in  regard  to  cases 
ariaing  under  such  a  conGdential  or  fiduciary  lelatioa.  Bland  (independent  of  any 
ingredient  of  deceit  or  impositioa  which  is  usnuily  mixed  with  such  cases)  upon  a 
idbtive  of  general  public  policy.  It  applies,  when  confidence  is  reposed  and  coofl- 
dence  abused,  by  some  advantage  gained  by  means  of  the  relation.  Lord  Eldon,  in 
Gibson  t>.  Jeyea,  6  Vesey,  S7S.  Champion  d.  Sigby,  1  Kuss.  &  Mylne,  539.  Ed- 
wards V.  Mejridt,  a  Hare,  Rep.  60.  Carter  v.  Palmer,  8  CUrk  t  Fin.  657.  Poilloil 
i>.  MartiD,  1  Saodford's  Ch.  Kep.  SG9.  These  were  cases  applicable  to  the  relation  of 
attorney  and  clienL  And  for  the  general  principle  respecting  fiduciary  relntions,  see 
Story's  Com.  on  Eq.  Jurisprudence,  £24, 304-333.'  Lord  Hardwicke,  in  the  great  case 
of  Chesterfield  11.  Janaea,  a  Vesey,  125, 155,  classified  fnind  into  four  kinds:  (1.  J  Fraud, 
or  dotas  malas,  may  be  actual,  arising  from  facta  and  circumstances  of  imposition. 
(a.)  It  may  be  apparent  from  the  intrinsic  valae  and  subject  of  the  bargain  itself — 
such  as  no  man  in  his  senses,  and  not  under  delusion,  would  moke,  on  the  one  hand, 
and  as  DO  honest  and  (air  man  wonid  accept,  on  tlie  other.  (3.)  It  maybe  inferred 
from  the  circumstances  and  condition  of  the  parties ;  for  it  is  as  much  against  con- 
edence  to  take  advantage  of  a  roan's  weakness  or  necessity,  as  his  ignorance.  («,) 
It  may  bo  collected  ftora  the  nature  and  circumstances  of  the  transaction,  na  being  an 
imposition  on  third  persons.  In  Dent  e.  Bennett,  T  Simons,  539,  the  vice-chancellor 
declared  on  agreement  between  a  medical  adviser  and  his  patient  for  a  large  sum,  to 
be  paid  by  tbe  latur  aft:er  his  death,  for  past  and  future  services,  null  and  void.  It 
was  held  to  be  a  glaring  abuse  of  confidence,  and  the  vice-chancellor  enforced,  villi 
spirit  and  energy,  the  doctrine,  that  wherever  we  find  the  relation  of  employer  and 
i^Dt  existing  in  Bitiutions  in  which,  of  necessity,  much  confideuce  mnsi  be  placed 
by  the  employer  in  the  agent,  then  the  cose  arises  for  watchfiilness  on  the  part  of  the 
cotirt,  that  the  confidence  shall  not  be  abused.' 
■(a)  Grolius,  b.  2,  c.  12.  s.  9.    Paley's  Moral  Philosophy,  b.  S,  ch.  7. 

<  Uanu  IT.  UcDonold,  10  Homph.  R.  2n. 

1  As  to  tlie  jealousy  with  which  courts  regard  deolinj^  between  persons  who  have  re- 
cently borne  the  relation  of  goardiao  and  ward,  see  Gale  (^  WeDs,  13  Barb.  B.  84. 
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tion  of  both  parties,  the  law  does  not  require  the  vendor  to  aid 
and  assist  the  observation  of  the  vendee.'  Even  a  warrant 
will  not  cover  defects  that  are  plainly  the  objects  of  the 
senses;  (a)  though  if  the  vendor  says  or  does  any  thing  what- 
ever,  with  an  intention  to  divert  the  eye,  or  obscure  the  obser- 
vation of  the  buyer,  even  in  relation  to  open  defects,  he  would 
be  guilty  of  an  act  of  fraud,  (b)  A  deduction  of  fraud  may  be 
made,  not  only  from  deceptive  assertions  and  false  represen- 
tations, bat  from  facts,  incidents,  and  circumstances  which  may 
be  trivial  in  themselves,  but  decisive  evidence  in  the  given  case 
of  a  fraudulent  design,  (c)^  When,  however,  the  means  of  in- 
formation relative  to  facts  and  circumstances  affecting  the  value 
of  the  commodity  be  equally  accessible  to  both  parties,  and 
neither  of  them  does  or  says  any  thing  tending  to  impose  upon 
the  other,  the  disclosure  of  any  superior  knowledge  which  one 
party  may  have  over  the  other,  as  to  those  facte  and  circum- 
stances, is  not  requisite  to  the  validity  of  a  contract,  (d)     There 


(o}  Schnylar  r.  Enaa,  2  Cainoa'a  R«p.  202.    Djar  o.  Hargrsre,  10  Vwey,  507. 

(6|  3  Blacks.  Com.  IGS.    2  Bol.  Kep.  5. 

(c)  If  the  pajty  intenlionBlij  njisrepreBPnlH  h  malerial  faet,  or  prodnesB  a  falat  im- 
pression by  iTords  or  acts,  in  order  to  mislead,  or  to  obtain  an  uDdue  advantage,  it  il 
a  case  of  manilcst  frand.  Story's  Com.  on  Eq.  Jarispradence,  201.  Nelson,  J.,, in 
Welland  Canal  Co.  v.  Hathswaj,  8  Wend.  483.  Denmaa,  Ch.  J.,  in  Pickard  v. 
Sears,  B  Adolph.  &  Ellis,  174.  D(^ett  o.  Emerson,  3  StorfE  Rep.  TOO.  A  tale  of 
goodi  procured  through  ■  false  represeatation  of  the  vendee  in  reftard  to  his  solvent? 
aud  credit,  passes  no  title  as  between  (he  patties.  The  People  v.  Kendall,  Sb  Wea- 
dell,  399,  Caryr.  HoUiling,  1  Hill's  K.  Y.  Itep.  311.  See  alio  post,  p.  497.  Bnl 
in  order  to  sford  relief,  the  misrepresentation  mnsi  be  of  something  malerial,  consti- 
taling  on  induircment  or  motive  to  the  other  partj,  and  on  which  hs  placed  trust  and 
eonfldonce,  and  was  actually  misled  to  his  injur;.  Ibid.  204,  205.  RepreseDia^oni 
bj  A.  to  B.,  in  respect  to  a  sale  afterirards  made  by  A.  to  C,  foonded  on  the  repre- 
■eniations  vhich  A.  made  to  B.,  or  he  to  C,  are  treated  in  the  same  way  as  if  made 
by  the  vendor  to  C.  Crocker  v.  Lewis,  3  Samner,  1.  It  is  fraud  to  sell  an  article  m 
designated  by  another  person's  name,  in  order  to  give  it  greater  currency,  and  Che  per- 
petrator of  the  fraud  i(  liable  to  an  aotion.    Thomson  v.  Winchester,  19  Pick.  314. 

id)  Laidlaw  v.  Organ,  S  Wheaton,  ITS.  Hongb  v.  Bichardson,  3  Story's  Bep.  859. 
A  more  stem  rule  of  morality  and  law  respecting  the  duty  of  discloture  of  infbnna' 


1  Keata  «.  Earl  Cadogan,  Eng.  Law  Journal  Bep.  April,  IMl,  C-  P.  p.  T61. 

»  A  party  defmuded  by  a  contract,  may  affirm  the  contract  after  the  discorery  of  the 
flrand,  and  bring  an  action  for  sacli  fniad,  or  be  may  recoup  the  damages  in  an  nztioa 
brought  by  the  otbei  party.  So,  at  least,  it  is  held  ia  New  Turk.  Whitney  r.  Allaire,  4 
Denio's  R.  G64. 
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is'  no  breach  of  any  implied  confidence  that  one  party  will  not 
profit  by  his  superior  knowledge,  aa  to  facts  and  circumstances 
open  to  the  observation  of  both  parties,  or  equally  within  the 
reach  of  their  ordinary  diligence  ;  because  neither  party  reposes 
in  any  such  confidence,  unless  it  be  specially  tendered  or  re- 
quired. Each  one,  in  ordinary  cases,  judges  for  himself,  and 
relies  confidently,  and  perhaps  presumptuously,  upon  the  suffi- 
ciency of  his  own  knowledge,  skill,  and  diligence.  The 
common  law  affords  to  every  one  "  reasonable  protection  •485  A 
against  fraud  in  dealing ;   but  it  does  not  go  to  the  // 

romantic  length  of  giving  indemnity  against  the  consequencea  / 
of  indolence  and  folly,  or  a  careless  indiiference  to  the'  ordinary/ 
and  accessible  means  of  information.'  It  reconciles  the  claims 
of  convenience  with  the  duties  of  good  faith,  to  every  extent ' 
compatible  with  the  interests  of  commerce.  This  it  does  by 
requiring  the  purchaser  to  apply  his  attention  to  those  particu- 
lars which  may  be  supposed  within  the  reach  of  his  observation 
and  judgment ;  and  the  vendor  to  communicate  those  particu- 
lars and  defects  which  cannot  be  supposed  to  be  immediately 
within  the  reach  of  such  attention.  If  the  purchaser  be  want- 
ing of  attention  to  these  points,  where  attention  would  have 
been  sufiicient  to  protect  him  fi:om  surprise  or  imposition,  the 


don  vbich  nronld  mat«mll;  affect  the  price,  U  laid  downiaFraxerv.  Oerraia,  Walker, 
Misa.  Rep.  73,  and  il  overrnles,  as  br  as  (ho  antfaoritj  of  the  caaa  can  go,  the  decision 
in  Laidlon  v.  Organ.  > 

>  Tlic  nile  ia  England  geems  to  be  tlus;  It  tbe  representation  -was  falee  to  tim  knowl- 
edge of  the  partj  making  it,  this  will  iu  general  be  conclusive       " "  " 

the  representation  was  bonsetiy  mule,  and  believed  at  tha  tim 

making  it,  thongh  not  true  in  point  of  (sot.  Ibis  does  not  amount  to  frand  in 

representation  doei  not  afTord  a  ground  of  action. 

Tbie  rule  wbe  applied  eqaall;  to  represenlationB  of  quality  and  repreaentationg  of  title. 
Ormrod  c.  Hutb,  14  M.  &  W.  BGl. 

The  rule  flnde  support  in  nunienniB  caaei  In  this  coontij.  Foley  v.  Coirgill,  G  Blackt 
B.  IS.  Sims  r.  Klein,  Breeee  B.  234.  Dunbar  d.  Bonesleel,  S  Scam.  R.  32.  Ulller  r. 
Hoireli,  1  id.  199.  Craig  v.  Blow,  B  Stevart'a  R.  M8.  Von  Andale  v.  Hovard,  &  Ala. 
(Jndfie'g)  S.  GB8. 

The  following  caaes  decide  that  miareprBsentatlotii  of  material  facts,  whether  the  resuJt 
of  fraud  or  miBtake,  vitiate  the  contract.  Poggett  v.  Emerson,  3  Story's  E.  700.  Warner 
D.  DauielB,  1  Wood.  &  M.  R.  SO.  Uaiuin  v.  Croiby,  Id.  842.  Smith  s.  Babcock,  3  id.  248. 
Snyder  d.  Findley,  Coie'e  B.  48.  Thompson  i.  McCann,  4  B.  Monroe  E.  BOl.  Lockiidga 
a.  Foster,  4  Scam.  R.  5T0.  Farbam  r.  Randolph,  1  How.  (Miaa.)  18G.  Buford  v.  Caldwell, 
3  Uo.  B.  4TT.    1  Story'*  Eq.  Joriap.  ^S  183,  ISG. 


Jae  to  die  knowl-  i 
.  of  fraud;  but  if  1 1 
rue  by  the  party  /  [ 
d  in  Ian,  and  the   f  ' 


.dr,yGoogIe 


658  OP  PERSONAL  PROPBRTT.  [PABT  T. 

maxim  caveat  emptor  ought  to  apply.'  Even  against  tltta 
maxim  he  may  provide,  by  requiring  the  vendor  to  warrant  that 
which  the  law  would  not  imply  to  be  warranted ;  and  if  the 
vendor  be  wanting  in  good  faith,  Jides  servanda  is  a  rule  equally 
enforced  at  law  and  in  equity,  (a) 

A.  mere  false  aseertion  of  value  when  do  warranty  is  intended, 
/  is  no  ground  of  relief  to  a  purchaser,  because  the  assertion  is  a 
■ ;  matter  of  opinioD,  which  does  not  imply  knowledge,  and  in 
which  men  may  differ;  mere  expression  of  judgment  or  opinion 
does  not  amount  to  a  warranty.  Every  person  reposes  at  his 
peril  in  the  opinion  of  others,  when  he  has  eqnal  opportanity  to 
form  and  exercise  hia  own  judgment,  simplex  commendatio  non 
obligat.  {b)  If  the  seller  represents  what  he  himself  believes  as 
'  to  the  qualities  or  value  of  an  article,  and  leaves  the  determi- 
nation to  the  judgment  of  the  buyer,  there  is  no  firaud  or  wai^ 
ranty  in  the  case.  \c)  An  assertion  respecting  the  article  sold, 
must  be  positive  and  unequivocal,  and  one  on  which  the  buyer 
places  reliance  in  order  to  amount  to  a  warranty ;  and  if  flie 

vendee  has  an  opportunity  of  examining  the  article,  the 
*486     vendor  is  not  answerable  'for  any  latent  defect,  without 

there  be  fraud,  or  an  express  warranty,  or  such  a  direct 
representation  as  is  tantamount  to  it  (d)*  The  cases  have 
gone  so  far  as  to  hold,  that  if  the  seller  should  even  falsely 
affirm  that  a  particular  sum  bad  been  bid  by  others  for  the 
property,  by  which  means  the  purchaser  was  induced  to  buy, 
and  was  deceived  as  to  the  value,  no  relief  was  to  be  afforded ; 
for  the  buyer  should  have  informed  himself  from  proper  sources 


(a)  I  Fonb.TT.ofEqnky,3Tl,  37a. 

{h)  Harve;  r.  Toang,  Yelr.  Bep.  31  a.  Bailj  d.  Memll,  3  Bnlst.  Rep.  91.  Cro. 
Jnc.  3SG.  Davii  D.  Meeker,  9  Johni.  Kep.  354.  Harshall  c  Peck,  |  D&na's  Ken. 
R«p.  611.  Dugan  o-  Cureton,  I  Arkaiuai  Kep,  *1.  MorriU  v.  WaUace,  9  N.  H. 
Rep.  111.    Broom's  L«gBl  Mazinis,  London,  IMS,  p.  3S7. 

(c)  Jendwine  v.  Blade,  3  Eep.  Bep.  57S. 

(d)  The  Oneida  Manufacturing  Socie^  v.  Lawrence,  4  Coven's  Rep.  410. 


'  On  the  other  band,  the  pnrohaHr  ii  not  bound  to  dlacloae  to  the  vendor  fiicts  of  which 
the  rendor  Is  ignorant,  which  render  the  property  more  Tiiinable,  erpectslly  if  the  means 
of  knowledge  be  equally  cq>ea  to  both.    Kintztng  v.  McElrath,  E  Burr's  R.  IBT. 

*  Carie;  v.  Wllkins,  8  Barb.  S.  C.  Rep.  BST.  Taymon  v.  UJtchelt,  1  Ud.  Cb.  496.  But 
see  Foster  v.  Swasej,  3  Wood.  &  U.  Rap.  aiT.    Taylor  «.  Fleet,  1  Barb.  S.  C.  Sep.  471. 
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of  the  value,  and  it  was  bis  own  folly  to  repoBe  on  each  asser- 
tions, made  by  a  person  wfaose  interest  might  so  readily  prompt 
bim  to  invest  the  property  with  exaggerated  valne.  Emptor ' 
fimit  quam  mmimo  potest ;  venditor  vendit  quam  maximo  potest,  (a) 
The  same  principle  was  laid  down  in  a  late  case  in  the  K. 
B.,  where  it  was  held,  (b)  that  a  false  representation  by  tjie 
buyer  in  a  matter  merely  gratis  dieium,  in  respect  to  which  the 
buyer  was  under  no  legal  pledge  or  obligation  to  the  seller  for 
the  precise  accuracy  of  his  statement,  and  upon  which  it 
was  the  seller's  own  indiscretion  to  rely,  was  no  *  ground  *487 
of  action.^  There  was  no  recognized  principle  of  law 
which  rendered  a  party  legally  bound  to  allege  truly,  if  he  stated 
at  all,  the  motives  and  inducements  to  the  purchase,  or  the 
chances  of  sale  to  the  seller.  The  true  rule  was  stated  to  be, 
that  the  seller  was  liable  to  (in  action  of  deceit,  if  he  fiaada- 
lently  misrepresent  the  quality  of  the  thing  sold,  in  some  par- 
ticulars which  the  buyer  haa  not  equal  means  of  knowledge 
with  himself ;  (c)  or  if  he  do  so  in  such  a  manner  as  to  induce 


(a)  1  Rol.  Abr.  101,  pi.  16.  Saunderv  v.  natterman,  2  Indell  N.  C.  liep.  32. 
In  the  case  of  Bakins  u.  Trcaham,  I  Sid.  Rep.  146,  1  Lev.  Rep,  lOS,  the  same  law 
was  declared ;  bnt  a  distinction  was  there  taken  between  the  false  assertioa  touching 
the  value  of  the  propertj.and  touching  the  rale  of  the  prevloiu  rau.  and  an  action  was 
held  to  lie  in  the  latter  case,  for  the  rent  waa  of  a  matter  of  fact  resting  in  the  private 
kuowledgo  of  the  landlord  and  his  leoaQU,  and  the  tenants  might  refuse  to  inform  the 
pnrehaser,  or  combine  with  the  landlord  to  mislead  him.  The  court,  in  Ljioey  o, 
Belby,  2  Lord  Hajm.  IIIB,  followed  the  decision  ia  Eakins  v.  Tresham,  though  thej 
considered  it  to  be  qoflslionaUe;  and  the  distinction  seoma  to  hare  been  easentialtf 
disregarded  in  the  Scotch  case  of  Kinaird  ti.  Lord  Dean,  eited  bj  Mr.  Sugden,  from 
1  Coll.  of  Decis.  332.  The  doctrine  in  the  case  of  Rolle  wan  adopted  b;  the  chief 
justice  of  Maine,  in  the  case  of  Cross  d.  Peters,  1  Greenleaf 's  Rep.  3B9  ;  and  bj  the 
chief  jnstice  of  North  Carolina,  in  the  case  of  Fagan  v.  Newson,  1  Dev.  38. 
Bnt  in  Bowring  r.  Stevens,  2  Carr.  &  Pajne,  337,  On  the  sale  of  a  lease  of  a  public 
boose,  the  seller  falsely  represented  that  hia  relnras  averaged  «>  machamonth;  and' 
it  was  held  that  an  action  lay  for  the  deceit. 

(b)  Vernon  t>.  Kays,  IS  East's  Bep.  633. 

(c)  A  false  representation  in  a  contract  for  the  sale  of  Bxtnres  and  fittings  of  a 
public  house  as  to  the  amoant  of  boainoss  attached  to  the  honse,  has  been  held  snf- 
Bcient  to  avoid  the  eontract    BatchiDMm  v.  Uorley,  7  Scott,  341. 


'  A  conjectural  aatimate  of  valne  is  not  a  miiraprasentation ;  and  concealment,  to  be 
{raudnlent  and  material,  miut  be  a  concealment  of  something  which  the  party  was  bonnd 
to  lUsclose.    Irvine  tr.  Eir^atrlck,  B  Eng.  h.  &  Eq.  IT. 
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the  buyer  to  fotbeaT  making  the  inquiiies,  which,  for  hia  own 
security  and  advantage,  he  would  otherwise  have  made,  (a) 

The  rule  in  equity  is  more  rigid  on  this  subject  than  it  is  at 
law.  liord  Hardwicke  held,  (&]  that  where  the  seller  had  falsely 
affirmed  a  farm  to  have  been  valued  by  two  persons  at  a  certain  , 
price,  and  that  assertion  had  induced  the  purchaser  to  conteact, 
it  was  such  a  misrepreseniation  as  would  induce  a  court  of 
equity  to  withhold  a  decree  for  a  specific  performance.  But 
there  is  a  settled  distinction  in  equity  between  enforcing  specifi- 
cally and  rescinding  a  contract ;  and  an  agreement  may  not  be 
entitled  to  be  enforced,  and  yet  not  be  so  objectionable  as  to 
call  for  the  exercise  of  equity  jurisdiction  to  rescind  it.  It  does 
not  follow  that  a  contract  of  sale  is  void  in  law  merely  because 
equity  will  not  decree  a  specific  performance,  (c) ' 


(a)  It  is  settled  that  a  material  raisrepreacntation  of  a  fact  bj  mtitoU,  aoil  upon 
which  the  other  partj  is  induced  to  act,  \a  a  ground  for  relief  in  cquitj,  equally  u  if 
it  had  been  a  vilfnl  and  blae  aasertioD,  for  it  operates  with  equal  injair.  Pearson  n. 
Morgan,  3  Bro.  3BB.  H'Fcrr«n  v.  Taylor,  3  Crauch,  370.  Boseyelt  u.  Fulton, 
2  Cowen,  133.    Lcwii  ti,  M'Lemore,  10  Terger,  206. 

(b)  Bniton  V.  Lister,  3  Atk.  Rep.  386. 

(c)  SeymoQr  v.  Delanccj,  6  Johns.  Ch.  Rep.  3SS.  The  cases  on  this  point  arc 
there  collected  and  rericirad.  Though  the  decision  in  that  case  was  aAcrwards  i«- 
Tersedin  the  court  of  errors,  the  general  doctrines  in  it  were  not  afiecled  but  admitted. 
Inadequacy  of  price  is  of  ilsclf  a  sufficient  ground  of  defence  to  a  bill  in  equitj  by  a 
purchaser  for  a  specific  peiformanca,  vrhen  the  party  conlracdng  to  sell  was  an  expect- 
ant heir.  Peacock  b.  Erans,  16  Vcsey,  512.  Kyle  v.  Brown,  13  Price's  Kxc.  Rep. 
TSS.  On  the  other  hand,  a  conrt  of  equity  will  rescind  a  contract  for  the  aala  of  land 
when  the  intrinsic  uatura  and  subject  of  the  bargain  iisclf,  or  the  attending  circuDi' 
Stances,  are  clearly  iudicalive  of  fraud.  King  u.  Cohom,  6  Yorger'a  Tenn.  Hop.  75. 
So  a  bill  for  the  rcacission  of  a  contract  for  the  purchase  of  land  will  he  sustained,  if 
the  defendant  fails  at  the  hearing  lo  show  lliat  he  ie  then  able  to  give  a  good  title,  or 
to  give  possession,  and  there  be  no  adequate  remedy  at  law  for  the  breach  of  the 
tract.  Hepburn  v.  Dunlop,  I  Wheaton,  ITS.  Williams  d.  Carter,  3  Dana's  : 
Rep.  199.  Seamore  v.  Harlan,  ibid.  413.  In  the  case  of  King  v.  Hamilton,  4  Pel 
U.  8.  Ecp.  311,  it  was  adjudged,  that  the  eqaity  power  of  decreeing  a  speciflc  per- 
formance of  contracts  was  to  be  exercised  in  sound  discretion,  and  with  an  oye  lo  the 
substantial  justice  of  the  case,  and  never  when  the  exercise  of  it  would  be  incqailabls 
and  unjust.    If  damages  would  be  an  inadequate  compensatiou  for  noD-perfonnance 


'  There  is  a  disCinoUon,  too,  between  enlbrcing  speciflc  covenants  and  restraining  acts 
iu  breach  of  covenants.  In  a  class  of  case*,  as  the  engagements  of  openi  singers,  &c., 
courts  cannot  enforce  spacifically  the  perfonnanoe,  but  they  will  restrain  the  breach  of 
negative  covenants.  Luraley  v.  Wngner,  13  Eng.  L.  &  Eq.  313.  Bradley  v.  Bostey,  1 
Barb.  Cb.  R.  136.    Dnpre  v.  Thomps<«i,  4  Barb.  S.  0.  Bep.  379. 
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*  An  action  will  lie  against  a  peraoa  not  interested  in  *488 
the  property,  tai  making  a  false  and  fraodolent  repre- 

of  a  contract,  eqaii^  will  gr»nt  relief.     Storer  v.  Great  W.  R.  Boad  Co,  2  Y.  &  Coll. 
Ca£.  in  Ch,  4S. 

The  general  rale  is,  that  a  court  of  chancery  will  not  deci«e  a  ipecific  performaaM 
of  an  HgreomeDt  for  ths  sale  aad  pnrctuue  of  Mck  or  ofdmitdt.  Bnt  tbero  are  bo 
lOAaj  cxcepdons  and  qoaliflcaiioni  attending  the  mle,  that  iti  force  is  greatlf  im- 
paired ;  and  more  recent  and  better  authority  would  seem  to  be,  thai  when  joatice 
requires  it,  chancery  will,  in  such  caae»,  decree  a  spociQc  peHbrmance.  For  the  general 
rale,  tea  Cud  v.  Bntter,  !  P.  Wms.  570.  S.  C.  6  Viner'a  Abr.  538.  Cappw  v. 
Harris,  Buub.  Kep.  135.  Dorison  v.  Weatbrook,  5  VIner's  Abr.  540.  Nutbrown  v. 
Thornton,  10  Vesey,  159.  For  oxcaptions  to  it,  and  in  favor  of  speciflc  performance, . 
see  Colt  V.  Nettervill,  2  P.  Wma.  304.  Duke  of  Sotaenei  u.  Cookson,  3  id.  390. 
Buxton  V.  Lialer,  S  Ack.  Bep.  383.  Taylor  v.  Neville,  cited,  ibid.  3S4.  Lord  Eldon, 
In  Lady  Araudell  v.  Phipps,  10  Veaey,  148.  Wright  v.  Bell,  6  Price's  Bxc.  Bep. 
SS5.  Addcrloy  d.  Dixon,  1  Simons  &  Stuait,  607.  Lynn  u.  Cbatera,  2  Keen,  631. 
Withy  V.  Cottle,  1  Sim.  &  8w.  17*.  Clark  v.  Flint,  22  Pick.  Bep.  231.  The  true 
principle  in  equity  is,  that  speciGc  performajico  of  an  agreeraeut  relatiug  lo  cbatleli 
onght  lo  be  decreed,  when  equity  and  conscience  requires  it,  as  in  the  case  of  pictures 
■nd  otiier  thinga  of  pecnliar  valuo  and  attachment,  and  vfbeu  the  remedy  by  action  at 
lawfor  damages  woold  be  inodeqaaie,  and  no  competeniand  just  relief  conld  be  other- 
iriso  afforded.  Mitford  on  Pleadings  iu  Chancery,  168,  edit.  N.  Y.  1833.  Story's 
Com.  on  Eq.  Jurisprudence,  vol.  ii.  18,  26-18,  where  the  English  chancery  cases  on 
Ibe  snbject  are  critJcaJly  ercamined.  In  Sorter  t>.  Gordon,  and  Yonng  v.  Burton, 
domestic  sJaves  brought  up  in  the  Ikmily  are  declared  to  come  within  the  reason  of 
tite  exception.  2  Hill's  8.  C.  Ch.  Bep.  126,  127.  1  M'UnUan's  S.  C.  £q.  Bep.  255. 
As  to  the  specific  perTarmance  of  contracts  for  the  sale  of  land*,  see  wpra,  pp.  470- 
476,  and  more  particnhirly,  in  infra,  vol.  iv.  p.  451.  With  respect  to  contracts  entered 
into  for  fraadnlent  or  illegal  parposes,  the  law  refuses  its  aid  to  enable  either 
party  to  diatnrb  soch  parts  of  it  as  have  been  txtcatid;  and  as  to  Such  parts  as  remain 
exacukvy,  it  leaves  the  panies  where  it  finds  them.  Hellis  p.  Clark,  20  Wendell,  24. 
S.  C.  4  Hill,  429.  MellBu,  Cb.  J,,  in  Smith  v.  Eubbs,  1  FairSeld,  71.  H'Einnell  o. 
Bobinson,  3  Mees.  &  Wels.  434. 

The  case  of  marine  iusurrance  is  difitnnt  from  the  ordinary  contract  of  sale,  and 
rests  on  a  diffbrent  principle.  The  parties  do  not  deal  in  that  instance  on  the  pre- 
sumption of  equal  knowledge  and  vigilance  as  to  the  subject  nuitter  of  the  contract, 
and  hence  a  different  rule  of  law  prevails.  The  insurer  is  essentially  pattiiit,  and  is 
known  10  act,  and  professes  to  act,  upon  the  informi^oa  of  the  assured.  Iu  an  in- 
sorance  contract,  the  special  facts,  as  Lord  Mansfield  has  observed,  (Carter  u.  Boehm, 
3  Burr.  Bep.  1905,)  upon  which  the  .contingent  chance  is  to  be  computed,  lie  most 
commonly  in  the  knowledge  of  the  insured  only.  "  The  underaniier  tnata  lo  his  r<pre- 
lattation,"  and  proceeds  upon  confidence  that  he  does  not  keep  back  any  circumstance 
in  bis  knowledge.  Liudenau  v.  Dcsborough,  B  Bamew.  &  C^oss.  586.  Though  the 
suppression  should  happen  through  mistake,  without  any  fmudaleni  intention,  the 
policy  is  void.  The  contract  of  insurance  is  formed  upon  principle*  peculiar  to  itself ; 
and  the  conunon-law  niaxiro  of  auMoJ  onplor  has  no  applicatimi,  and  professes  to  have 
none..  So,  in  tbe  case  of  worit  done,  uid  artides  made  by  a  mechanic,  the  buyer 
piofeeses  to  rs^Kise  upon  the  superior  knowledge  and  skill  of  the  mechanic  in  his  trade, 
and  to  know  nothing  of  the  mystery  of  the  art;  and  if  the  Jattei  does  not  furnish  his 
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'489  sentation  "to  the  seller, whereby  he  snatained  damage  by 
trusting  the  purchaser  on  credit  of  such  miBfepresenta- 
tion.  [a)  Thia  principle  was  first  established  in  England  after 
great  discussion  and  opposition  in  the  case  of  Pasley  v.  Fi-ee' 
man,  {b)  and  though  that  case  met  with  powerful  resistance,  it 
has  been  repeatedly  recognized,  and  the  doctrine  of  it  is  now 
well  settled,  both  in  the  English  and  American  jurisprudence,  (c) 
The  principle  is,  that  fraud,  accompanied  with  damage  is  a 
good  cause  of  action ;  (d)  and  the  solidity  of  the  principle  was 


work  done  in  a  woricmnnlike  manijer,  b«  is  guilty  of  a  bre&ch  of  an  implied  contract ; 
tponda  periliam  artis.  Jones  B.  Bright,  Dansoo  &  Lloyd,  304.  LcQore  e.  Justice, 
1  Smedes  &  Marshall,  Miss.  Rep.  3S1,  See  also  infia,  p.  58S.  The  reason  of  the 
distinction  between  these  cases  and  the  ordinary  cono-act  of  sale  is  very  apparent ; 
and  the  commoD  law  has  carried  the  doctrine  of  disclosures  by  each  party  in  the  far- 
matioD  of  the  contract  of  sale,  to  everj'  reasonable  and  practicable  extent  that  is  con- 
sistent with  the  interests  of  socioty.  The  maxim  of  ravtal  emptor.,  and  that  other 
maxim,  vigiiant3na  ri  arm  domits-tihat  jura  tabueniunt,  wbea  discreetly  applied,  as  in 
the  English  law,  are  replete  vviih  sonod  and  practical  wisdom. 

(u)  UptODo.  Vail,  6  Johns.  Rep.  181.  Bean  v.  Herrick,  3  Fairfield,  SGE.  In  the 
case  in  6  Johns.  Rep.  the  doctrine  in  the  case  of  Pasley  v.  Freeman  was  recognized, 
discussed,  and  settled,  in  the  Supreme  Court  of  How  York,  It  whs  agaiu  recogniied, 
discussed,  and  settled,  in  Gallager  v.  Bmnel,  6  Cowen's  Rep.  346 ;  and  once  moi« 
recognized,  discussed,  and  settled,  in  Benton  v.  Pratt,  2  Wendell's  Rep.  3S5;  and 
again,  aud  very  elaborately  and  powerfally  enforced,  in  Allen  v.  Addington,  T  Wen- 
delt'E  Rep.  1.  S.  C.  11  ibid.  374.  This  ia  a  striking  sample  of  what  are  termed  the 
lurmoni/mia  of  the  civil  law.  But  the  Btstnte  of  6  Geo,  IV.  di.  14,  commonly  called 
Lord  Tentcrden's  act,  has  done  away  the  application  of  the  doctrine  of  Pasley  t>. 
Freeman  to  English  cases.  That  act  extends  the  statute  of  frauds,  by  requiring  a 
memorandum  in  writing,  signed  bj  the  party  to  be  charged,  of  represeniatioDB  of 
another's  character  and  ability,  with  a  view  to  credit  to  be  given  him.  It  eqoally 
applies  to  cases  of  verbal  acknowledgments  of  debts  barred  by  the  statutes  of  limita- 
tions ;  Bad  it  wonderfully  relieves  (be  courts,  the  profession  and  the  conntry,  from  iho 
evils  of  fiactnating  and  contradictory  decisions.  Those  provisions  of  the  Englisli 
statute  were  adopted  in  the  Massachusetts  Revised  Statutes  for  1S3G,  and  in  the 
Revised  Statutes  of  Vermont,  1839,  p.  SIT.  See  Lydo  u.  Bamatd,  1  Mee.&  W.  101, 
on  the  donbtfnl  construction  of  Lord  Tenterden's  act. 

(6)  3  TermBep.  51. 

{c]  Eyre  v.  Dnnsfbrd,  1  East's  Rep.  318.  Eaycraft  v.  Creasy,  2  ibid.  92.  Carr,  ex 
parte,  3  Ve«.  S  Bea.  no,  Hamar  D.Alexander,  5  Bos.  &  Full.  S41.  Wise  b,  Wilcox, 
1  Day's  Bep,  23.  Bosiell  v.  Qark,  7  Cranch's  Bep.  92.  Hunro  f .  Gardner,  I  Mills, 
8.  C.  328.  Ban  V.  Tallmadge,  2  Day's  Rep.  381.  Palleo  i>,  Guinoy,  17  Mass.  Bep. 
182,     See  also  7  Vermont  R.  67,  79. 

(if)  Fraud  without  damage,  or  damage  wiUiont  (i«ad,  says  Coke,  J.,  in  3  Bnl- 
slrode's  Rep,  95,  gives  no  case  oF  action ;  but  where  these  two  do  concur  and  meet 
together,  there  an  action  liotb.  By  fraud,  Le  Blanc,  J.,  said,  in  2  East's  Rep.  lOS,  he 
understood  an  intention  to  deceive,  whether  irom  an  expectation  of  advantage  to  the 
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•felt  and  acknowledged  by  the  writers  on  the  civil  '490 
law.  (a) '  MiarepreBentation,  without  a  design,  ia  not 
suiHcient  for  an  action.  But,  if  lecommendatioo  of  a  purchaser, 
as  of  good  credit,  to  the  seller,  be  made  in  bad  fiuth,  and  with 
knowledge  that  he  was  not  of  good  <^edit,  and  the  seller  sustains 
damage  thereby,  the  person  who  made  the  representation  is 
bound  to  indemnify  the  seller.  (6)  ^  It  is  a  very  old  head  of 
equity,  said  Lord  Eldon,  (c)  that  if  a  representation  be  made  to 
another  person,  going  to  deal  in  a  matter  of  interest  upon  the 
faith  of  that  representation,  the  former  must  make  the  repre- 
sentation good  if  be  knew  it  to  be  felse. 

Lord  Thurlow,  in  Fox  v.  Mackreth,  (d)  allowed  of  much  lati- 
tude of  concealment  on  the  part  of  the  purchaser.  The  latter^ 
according  to  his  opinion,  would  not  be  bound,  in  negotiating 
for  the  purchase  of  an  estate,  to  disclose  to  the  seller  his  knowl- 
edge of  the  existence  of  a  mine  on  the  land,  of  which  he  knew 
the  seller  was  ignorant.^     If  the  estate  was  purchased  for  a  price 


party  himself,  or  from  ill-irilt  towards  tho  other.  Both  of  IhMO  praposilioDs  contidn 
true  doctrine  on  the  polat.  If  the  false  representation  be  made,  knowing  it  to  be  fnlse, 
and  injury  follows,  ihe  law  infers  a  fraudulent  intent,  and  the  person  who  makes  it  is 
responsible  for  tbe  eonseqoences.  Tindal,  Ch.  J.,  in  Foster  v.  Charies,  6  Bingham, 
39G.  7  ib,  105.  But  it  ia  not  requisite  to  show  that  the  defendant  knew  the  represen- 
tation to  be  untrue.  It  is  suEBcient  if  the  representation  be  untme,  and  made  for  a 
frBadaleol  purpose,  and  to  induce  the  plaintiff  to  do  what  ho  does  do  to  hii  preju- 
dice. Taylor  p.  Aahton,  II  Mceson  *  Welshy,  401.  Malice  and  want  of  reasonable 
cBQse  is  a  ground'for  damages.  De  Medina  v.  GroTe,  10  Ad.  &  EL  N.  S.  152.  This 
appears  to  be  the  sound  doctrine  and  the  whotesoiae  discipline  of  tbs  law  on  tbe 

(a)  Dig.  50,  17,47. 

(i)  Pothier,  Trait^  du  Contract  de  Mandat,  No,  21. 
(e)  Evans  v.  Bickncll.  6  Veaey,  182. 

{d)  3  Bro.  4!0.    Lord  Eldon,  to  the  same  point,  in  Turner  v.  Harvey,  Jacobs'a 
Rq>.  ITS. 


'  If  a  man  tells  «n  untruth  to  induce  another  to  alter  his  situation,  who  thereby  suffers 
damage,  an  action  lies,  though  no  fiaud  nor  injury  waa  Intended.  Watson  v.  Pouleou,  T 
Eng.  L.  &  Eq.  58G.  TnmbuU  s.  Gadsden,  3  Strobh.  Eq.  14.  Smith  v.  Uitchell,  S  Geo.  R. 
468. 

>  Where  a  penoD  procures  the  aala  and  delivery  of  article*  hy  fraudulent  and  false  rep- 
reeeutations,  he  acquires  aa  praperty  in  the^^  or  right  of  poaseealou,  and  the  vendor  mn^^ 
pursue  blm  and  retake  the  property,  with  auch  reasonable  force  as  may  be  necessary. 
Hodgeden  «.  Hubbard,  18  Vermont  R.  604. 

■  Butler's  Appeal,  36  Penn.  fl3. 


.dr,yGoogIe 


664  OP  PKB80NAL  PKOPBETT.  [PART  T. 

of  which  the  mine  formed  no  ingredient,  he  held,  that  a  court 
of  equity  conld  not  set  aside  the  sale,  becaose  there  was  no  fraud 
in  the  cEise,  and  the  rale  of  nice  honor  mast  not  be  drawn  so 
strictly  as  to  affect  the  general  transactions  of  mankind.  From 
this  and  other  cases  it  would  appear,  that  human  laws  are  not 
M)  perfect  ax  the  dictates  of  conscience ;  and  the  sphere  of  mo- 
rality is  more  enlarged  than  the  limits  of  civil  jarisdictioiL 
There  are  many  duties  that  belong  to  the  class  of  imperfect 
obtigationa  which  are  binding  on  conscience,  bat  which  bdotaa 
laws  do  not,  and  cannot  undertake  directly  to  enforce.  Bat 
when  the  aid  of  a  court  of  equity  is  eooght  to  carry  into  exe- 
cution such  a  contract,  then  the  principles  of  ethica  have  a  more 
extensive  sway ;  and  a  purchase,  made  with  such  a  reservation 
of  superior  knowledge,  would  be  of  too  sharp  a  character  to  be 
aided  and  forwarded  in  its  execution  by  the  powers  of  the  court 
of  chancery,  {a)  In  Turner  v.  ILtrvey,  {b)  relief  was  given  in 
equity  against  a  contract,  where  the  purchaser  knew  that  the 
vendors  (who  were  assignees  of  a  bankrupt)  were  ignorant  of  a 
circumstance  considerably  increasing  the  value  of  the  property. 
And  while  it  was  admitted  to  be  the  general  rule  that  the  pur- 
chaser was  not  bound  to  give  the  vendor  information  as  to  the 
value  of  the  property,  yet  it  was  said  that  very  little  was  aoffi- 
cient  to  affect  the  application  of  the  principle,  as  if  a  sin^e 
word  be  dropped  tending  to  mielead  the  vendor.  And  though 
there  be  cases  in  which  a  contract  improvidently  entered  into 
by  a  trustee  will  not  be  cancelled  by  the  court,  yet  they  will  not 
lend  the  aid  of  the  court  to  excuse  it  But  if  a  person  stands 
in  the  relation  of  trustee,  or  quasi  trustee  to  another,  aa  agent, 
factor,  steward,  attorney,  or  the  like,  if  he-  would  purchase  of 
his  principal  or  employer,  any  property  cominitted  to  his  care, 
he  mnst  deal  with  the  utmost  fairness,  and  conceal  nothing 
within  his  own  knowledge  which  may  affect  the  price  or  value  i 
and  if  he  does,  the  bargain  may  be  set  aside,  (c)  Bargains 
between  trustee  and  cestui  que  trust  are  viewed  with  great  jeal- 
ousy, and  they  will  not  be  sustained,  unless  under  very  unex- 


(a)  Farker  o.  Grant,  1  Joluu.  Cb.  Rep.  630. 

(b)  Jacob's  Rep.  169. 

(c)  Famam  v.  Brooks,  9  Fick.  Rep.  S12. 
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ceptionable  circDmstances.  (a)  It  is  a  rule  in  equity,  (6) 
that  all  the  material  facts  must  be  known  to  both  'par-  *491 
ties,  to  render  the  agreement  fail  and  just  in  all  ita  parts; 
aad  it  is  against  all  the  principles  of  equity  that  one  party, 
kqowing  a  material  ingredient  in  an  agreement,  should  be  per- 
mitted to  suppress  it,  and  still  call  for  a  specific  performance,  (c) 
Pothier  (d)  contends,  that  good  faith  and  justice  require  that 
neither  party  to  the  contract  of  sale  should  conceal  facts  within 
his  own  knowledge,  which  the  other  has  no  means  at  the  time 
of  knowing,  if  the  facts  would  materially  affect  the  value  of  the 
commodity.  But  he  concludes,  in  conformity  with  the  doctrine 
of  Lord  Thurlow,  that  thongh  misrepresentatioa  or  fraud  will 
invalidate  the  contract  of  sale,  the  mere  coDcealmentof  material 
knowledge  which  the  one  party  has,  touching  the  things  sold, 
and  which  the  other  does  not  possess,  may  affect  the  conscience, 
but  will  not  destroy  the  contract ;  for  that  would  unduly  restrict 
the  freedom  of  commerce ;  and  parties  must,  at  their  own  risk, 
inform  themselves  of  the  value  of  the  commodities  they  deal 
in.  (e)  He  refers  to  the  rules  of  morality  laid  down  by  Cicero ; 
and  he  justly  considers  some  of  them  as  being  of  too  severe  and 
elevated  a  character  for  practical  application,  or  the  cognizance 
of  human  tribunals.  (/)    The  general  rule  on  this  subject  (though 


(a)  Fox  V.  Mackrcth,  2  Bro.  400.  Colee  d.  Thecoihick,  i  Ytaej,  316.  Dunbar  v. 
Tredennick,  3  Ball  &  Beatty,  314.  Bojd  i'.  Eavkins,  3  Der.  Eq.  307-311,  SIS.  See 
aUo  infra,  toI.  it.  p,  438. 

{b)  Etlard  v.  Lord  Llaadaff,  1  Ball  St  Bea[^,  351.  Bnxton  v.  Lister,  3  Atk.  Bep. 
3S3. 

{c)  There  is  a  valuable  reference  to,  and  criticism  on,  the  cases  in  illustration  of 
the  maxim,  eaoeat  emptor,  in  Broom's  Selection  of  Legal  Maxims,  p.  354,  London 
edition.  , 

(d)  Traiife  dn  Contml  de  Voni*,  n.  233-241. 

[«)  Pothier.  ibid.  No.  298. 

(/)  Cicero,  de  Offloiig,  lib.  3,  sec.  12-17,  states  the  cose  of  a  com  merchant  of  Alex- 
andria, arriving  at  Rhodes  in  a  time  of  great  scarcity,  with  a  cargo  of  grain,  and  with 
knonledge  that  a  number  of  other  vessels,  irith  similar  cargoes,  had  already  sailed 
from  Alexandria  to  Rhodes,  and  whii^h  he  had  passed  on  the  voyage.  He  then  puts 
the  question  whether  the  Alexartdrinn  merchant  was  bound  in  cooscionce  tt>  inform  the 
bnjers  of  that  fact,  or  Co  keep  silence,  and  sell  his  wheat  for  an  extravagant  price  ;  and 
he  answers  it  by  sayin);  that,  in  his  opinion,  good  fsJth  would  require  of  a  jizst  and 
candid  man,  a  frank  disclosure  of  Ihe  fact.  Adfidan  bonam  itatait  paiiaere  nMun  eua 
aaptori  aitliaa  good  aaaiel  Benditor.  Batia  postalat  ne  guid  iniidioie,  ne  quid  limulae. 
Orotios  (b.  3,  c.  12,  mc.  9,)  and  Puffendorf,  (Droit  do  !a  Nature,  liv.  5,  c.  3,  sec.  4,) 
66  • 
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it  has  its  ezceptionB,  like  other  general  rules)  is,  that  ignoraDoe 
of  the  law,  with  a  full  knowledge  of  the  facts,  and  under  or* 
cnmstancea  repeUing  all  presumptioD  of  fraud  and  impoBitioD> 
foroisbe's  no  ground,  either  in  law  or  equity,  to  rescind  agre^ 
ments,  or  reclaim  money  paid  voluntarily  under  a  claim  of  ligjft, 
or  to  set  aside  solemn  acts  of  the  parties,  (a) '     Another  rule  of 


as  well  OS  PoUiier  and  olhera,  disaent  from  the  opinioD  of  Cicero,  ruid  bold  that  OM 
part;  19  only  boand  not  Hi  euSbr  cbe  other  to  be  deceived  aa  to  circamatancca  relating 
iidrimicaily  la  the  Babstance  of  [he  article  aold.  RatheHbrth,  on  the  other  hand,  in  hil 
Inatitntes,  b,  I,  ch,  13,  (  13,  coincides  vrith  Cicero  aa  to  the  c«M  of  the  merchant  at 
BbodM,  and  disagrees  with  Grotiua,  on  whom  he  coromentB.  It  is  a  little  eingiilBr, 
hovever,  that  aome  of  the  heat  ethical  writers  under  the  Christian  dispenBatioo,  should 
complain  of  the  moral  lessons  of  Cicero  aa  being  too  aostere  in  their  teitnif,  and  too 
anblimo  in  speculation  for  actaal  use.  There  is  not,  indeed,  a  passage  in  all  QttA 
and  Soman  antiquity  eqaal  in  moral  dimity  and  grandear,  to  tliat  in  irbicb  Cic«ro 
Ia;3  it  dovn  as  a  fixed  principle,  that  we  ought  to  do  nothing  that  is  avsricioiu, 
nothing  that  is  dishonest,  nothing  that  is  lasciiious,  even  though  we  could  escape  ibe 
observation  of  goda  and  men.  (De  Off.  3,  8.)  Hov  most  the  accompllahed  anthw, 
evan  of  so  exalted  a  aentimeot,  have  been  struck  with  awe,  humiliatiOD,  and  reverence, 
if  he  had  ktiown  that  there  then  existed  in  the  province  of  Jadea,  the  records  of  lub- 
limer  doctrines ;  in  which  were  taught  the  existence,  the  tuiitj,  the  power,  the  wisdom, 
the  justice,  the  benevolence  and  all-pervading  presence  of  that  high  and  lofty  One  thai 
iiAduMh  eltrnily,  and  searchok  all  hearU,  and  undentandtth  aB  the  imaginalioiu  of  A* 
thoughlt  of  the  children  of  men. 

(a)  Doctor  &  Student,  dial.  S,  ch.  48.    Bilbie  v.  Lumley,  2  East,  469.    Sbocwell  >. 


'  A  rule,  permitting  a  more  extended  right  of  reoovery,  has  bean  laid  down  in  Conoeeli- 
CqL  It  was  held  that  money  paid  under  a  mistake  of  taic  or  fact,  which  the  party  was 
nnder  no  legal  or  moral  obligation  to  pay,  and  which  the  other  party  hs£  no  right  to  retain, 
may  be  recovered.  The  ease  of  Clarke  t>.  Dutcher,  B  Cowen,  674,  was  disnpprovsd. 
Northrop  v.  Graves,  19  Conn.  B.  MS.     The  opinion  is  well  worthy  of  a  perusal. 

To  thB  »n.ma  effect  la  Cnlbreath  v.  Calbreatb, '!  Geo.  B.  64.  Contra,  and  egrsCBhts  to 
the  rule  liiid  down  in  the  text,  is  Peterborough  «.  LanoBster,  14  N.  Hamp.  R.  883.  Balti- 
more &  S.  B.  Co.  s.  Faunae,  8  Oill,  B.  88. 

The  party  mast  show,  not  merely  ignorance  of  fkcts,  but  that  hs  conld  not,  with  due 
diligence,  obtain  Infomiatton.     Waion  v.  Wanring,  16  Eng.  L.  &  Eq.  131. 

The  contract  cannot  be  rescinded  for  a  mistake,  unlesi  the  parses  can  be  restored  to 
tbeir  original  rights.  Hartia  s.  McCocmick,  4  Sandf.  &.  C.  B.  SSB.  A  contract  mads 
under  mutual  mistake  may  be  avoided.     Kelchtim  b.  Catlin,  21  Vennonl  B.  191. 

It  has  also  been  held,  that  mmey  paid  by  an  a^nt,  unless  by  the  ipectal  dirttlioH  of  hii 
principal,  under  a  mistake  of  the  legal  rij^ta  of  the  latter,  may  be  leoovered.  Per  Ware, 
.1.,  United  States  «.  Barfletl,  Davels's  D,  C.  Rep.  IB. 

Even  persons  in  discharge  of  a  trust,  are  not  boond  to  know  the  laws  of  another  conntiy, 
thongfa  they  concem  and  affect  the  discharge  of  their  duties.  Leslie  v.  Baillie,  2  Y.  & 
Coll.  Cas.  in  Ch.  91.   Barge's  Com.  on  Col.  and  Foreign  Laws,  vol.  ii.  p.  741. 

In  several  cases  a  distinction,  not  very  sasyto  define,  has  been  teeogniaed  between  i^ne- 
rance  of  law  and  a  nutoibs  af  law.   The  Brst  is  aaid  to  be  incapable  of  proof,  but  lbs  lattM 
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eqaal  validity  ia,  that  acts  done,  and  contracta  made,  under  mis- 
take of  ignorance  of  a  mateiial  fact,  aie  voidable  and  relievable 


Mnrraj',  1  JohoB.  Ch,  Rsp,  512*  L;on  d.  Richmond,  a  ibid.  SI,  60.  Storra  r.  Barker, 
6  ibid.  166.  BrisbsTie  v.  Dacrea,  5  Tannt.  Rep.  145.  Milnea  v.  Duncan,  e  Bnmew. 
&  Cnas.  671.  Qoodman  v.  88701*,  S  Jae.  H  Wtit.  asa,  8S3.  StoTj't  Com.  on  £q. 
JurisprudniM,  \  SS,  las.  Marshall  u.  CoUett,  1  Yonnge  &  Coll.  !38,  Raiikui  c. 
Mortimere,7W«tu,  372.  Grood  u.  Herr,  7  Watls  A  Serg.  353-6-8.  Clwke  w.  DuWhw, 
B  Cowen,  S71.  BiDDion,  Ch.  J.,  fi  Dcnio,  R.  40.  Nonon  v.  Marden.S  Shcple^'e  Rep. 
45.  Norria  ti.  Bletben,  19  Maine,  348.  Id  Cndenvood  b.  BrockmsQ,  4  Dana,  314- 
318,  Mid  Bay  and  Thomion  v.  Bank  of  Kentucky,  3  B.  Monroe,  SIO,  the  court  of 
appaaU  in  Keolock;  ably  and  fairly  discussed  the  queBtion,  whether  relief  ought  10  be 
granted  00  a  contisct  made,  or  payment  made,  with  full  knowledge  of  all  the  facta, 
but  IhroDgh  miitakeas  to  the  law,aDd  the  conclusion  wai,  that  relief  might  be  granted 
when  the  contract  wm  entered  into  or  payment  made  in  conaideration  of  a  miaiaken 
belief  of  a  legal  liability.  But  the  court  aaid.  that  a  fair  compromise  would  not  bo 
diatnrbed  on  accouot  of  any  mialake  ai  to  the  law  of  the  case.  See  also  Graiz  b. 
Redd,  4  B.  Monroe,  190,  money  paid  bj  miatake,  either  of  law  or  fact,  may  be  re- 
coTcredbock.  In  the  caie  of  Elliott  v.  Swaitwoot,  10  Potera's  R.  137,  it  was  held, 
that  if  an  agent  pay*  over  to  hia  principal,  aAer  notice  not  to  pay,  moneys  illegally 
demanded  and  received  by  him,  be  Temaina  personally  liable.  The  enme  rule  waa 
adopted  in  Ohio,  holding  ^at  0  mistake  of  the  parties  in  point  of  law  might  be  cor- 
rected in  equity.  M'Naugbten  v.  Partridge,  11  Ohio  Rep.  SSS.  Kranta  u.  Strode,  ib. 
4B0.  On  [he  other  hand,  in  Cadaval  v.  Collins,  4  Atlolpb.  &  Ellis,  6S6,  and  io  Cliirke 
V.  DuUher,  9  Cowen,  674,  !t  was  declared  that  money  paid  bona  Jide,  and  wiih  full 
knowledge  of  the  fact,  cannot  b«  recorcred  bock,  ihongh  there  waa  no  debL  and  that 
(he  case  of  Marriot  d,  Hampton,  7  Term,  a69,  waa  rightfully  decided,  where  it  waa 
held,  that  money  recoTered  by  dne  procesa  of  law  withoat  frand  or  nodne  cumpalaion, 
ought  not  to  be  recovered  back.  The  text  of  the  Roman  law  contained  propoaitioiu 
aeemingly  contradictory  on  the  point,  whether  a  payment  of  money  mods  under  a 
mistake  of  the  law  could  be  reclamed.  See  Dig.  S2,  6,  t,  7,  8,  and  Code,  1,  IS,  lU. 
Vinnius  and  D'Agnesseau  contended  that  the  money  might  be  recovered  bark,  unless 
the  person  making  the  payment  was  under  a  tULtural  or  moral  obligation  lo  make  it. 
Toet  and  Fothier  were  of  a  contrary  opinion,  and  the  French  civil  code  followed  the 
former  authorities,  and  mode  no  dislinctioc  whether  it  be  error  of  law  or  of  fact.  Tho 
question  has  become  exceedingly  perplexed  by  contradictory  opiniooa  and  decisioni. 
In  Surge's  Commentaries  on  Colonial  and  Foreign  Laws,  vol,  iii.  737-7SB,  there  is  a 
review  of  the  aothorides  in  the  civil  and  English  law  oh  the  qoeslion.  An  able  writer 
in  tha  American  Jnrist  for  April  and  July,  1840,  vol.  xxi.  has  alao  examiaud  very 


may  be  proved ;  and  the  inclioatian  seems  to  be,  to  give  relief  in  the  latter  case.   ChumpliD 
V.  Laytia,  18  Wend.  R.  423.     Hall  c.  Seed,  3  Barb.  Ch.  R.  &OIi,  per  Walworth. 

Ignotance  of  the  law  of  a  foreign  goveimaent,  or  of  the  statute  lawB  of  another  state  of 
the  American  Union,  ia  ignorance  of  foot.  Bank  of  Chilicothe  v.  Dodge,  B  Boib.  B.  3SS. 
President  of  Herehants'  Bank  n  Spalding,  13  Barb.  B.  S03. 

Though  a  draft  of  a  banking  institntion  of  Newport,  payable  at  a  future  day,  la  void  by 
Btatnte,  yet  a  bank  In  another  atUe,  advancing  money  on  such  draft,  in  good  faith,  may 
recover  back  the  mofWy  as  pdd  nnder  a  mistake  aa  lo  fact.  BaiJ 
Dodge,  Mfira. 
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in  law  and  equity,  (a)  It  haa  been  held,  that  even  where  a  party- 
contracted  under  a  clear  mietake  of  his  legal  rights,  and  such 
righte  were  of  a  doabtAil  character,  he  might  be  relieved  in 
eqoity.  (b)  The  distinction  in  the  above  rules  was  equally 
known  to  the  civil  4aw.  (c)  In  Lawrence  v.  Becmbein,  {d)  the 
distinction  between  ignorance  of  the  law  and  a  mistake  of  the 
law  was  learnedly  discussed,  and  it  was  held  that  the  latter 
might  be  ground  for  reUef  in  equity,  though  the  former  could 
not  (e)     A  third  general  rule  on  the  subject  is,  that  equity  will 


crit[caU7  and  at  luge,  all  the  cases,  decbioiu,  and  dicia,  and  he  conclndea  that  there  is 
no  solid  groandTor  the  diBCinclion  between  miatakes  of  Ian  and  mUtakes  offset,  ai  to 
Ihe  right  to  relief,  and  that  the  preponderance  of  authority  is  uneqaivo^ail;  oa  that 
side.  It  would  be  iDadmissible  in  a  work  so  general  and  comprehensive  as  the  present 
one,  (o  enter  into  the  diacussioQ.  I  have  no  doubt  that  injogtice  maj  sometimes  resnlt 
from  a  strict  adherence  to  the  rule  refusing  relief  where  the  contract  is  foondvd  on  a 
mistake  in  law.  But  I  incline  to  the  opioiou  that  true  polic;  dictates  that  we  take  the 
law  according  to  vhat  I  understand  to  be  the  more  pievalecl  doctrine  in  the  English 
and  American  courts  ;  and  that  the  contracts  and  acts  of  competent  parties,  when  free 
from  fraud  of  cverj  kind,  and  made  or  done  with  full  knowledge  of  ail  the  facts,  onght 
not  to  bo  disturbed  on  the  allegatioD  ofignorance  of  the  law.  It  strikes  mv  mind  that 
snch  investigations  as  the  rclanation  of  the  rule  wonld  lead  to,  must  be  haianlous  to 
the  conscience,  and  pernicious  as  precedents.  In  the  Spanish  law  the  rale  is  explicitly 
laid  down,  that  what  is  paid  throogh  ignoranco  of  law  cannot  be  recovered  back,  be- 
cause, sajs  the  text,  we  are  all  obliged  to  know  the  laws  of  the  kingdom  ;  though  paj- 
moms  through  error,  mistake,  or  ignorance  of  facts  of  what  was  not  due,  may  be 
recovered  back.  Institutes  of  the  Civil  Law  of  Spain,  by  Aso  &  Manuel,  b.  2,  til.  II, 
ch,  2.  Mr.  White,  in  his  Recopilacion  of  the  Laws  of  Spain  and  ^e  Indies,  saja  that 
every  chapter  of  that  work  constitutes  the  corptajwit  dcitii  of  Texas. 

(a)  Milnes  u.  Dnncan,  6  Bam.  &  Cress,  671.  The  dictum  of  Bailey,  J.,  in  this 
last  cose,  that  money  paid  by  mistake,  though  with  means  of  knowledge  of  the  &ct, 
cannot  be  recovered  back,  is  contradicted  by  Mr.  Baron  Parke.  Kelly  v.  Solati,  9 
Moeson  fi,  Wolsby,  54.  In  this  last  caw  it  was  adjodged  that  money  paid  under  a 
bonajide  forgetfulncss  of  faoM,  which  disentitled  the  defendant  to  receive  it,  may  be 
recovered  buck.  Gorwoodw.  Eldridge,  1  Green.N.  J.  Ch.K.  U5.  The  mistake  or  igno- 
rance for  which  a  contract  will  he  relieved  in  equity,  must  be  of  a  material  fact,  essen- 
tial to  'Oi  character,  and  ludi  as  the  party  woald  not  by  reasonable  diligence  have 
known,  when  pnt  upon  inqoirj.  Broadwell  d.  Broadwell,  1  Gilman's  Ul.  B.  599,  S- 
F.  Waite  v.  Le^ett,  8  Cowen,  195.  Story's  Com.  id.  15S.  Bnller,  J.,  in  Lowry  v. 
Bourdieu,  Dong.  467.  Stevens  n.  Lynch,  IS  Bast,  36.  Champlln  o.  Laytin,  18 
Wendell,  407.  Cnmmitis  r.  White,  4  Btackf.  Ind.  Rep.  356,  foreign  laws  ara 
treated  as  facts,  and  ignorance  of  them  is  a  ground  for  relief,  like  the  ignorance  of 
any  other  fact.    Bute's  Con.  on  Colonial  and  Foreign  Laws,  vol,  ii.  741. 

(b)  Lammot  v.  Bowly,  6  Harr.  Si  Johnson,  500,  535,  526. 

(c)  Pothtur,  Pond,  22,  6,  3,  n.  4-7.  Ibid.  sec.  4,  n,  10,  11,  Ibid.  41,  tit.  4,  1,  3, 
sec.  15.     Code  1,  18,  10. 

{d)  3  Bailey's  S,  C.  Hep.  633, 

(0  Mr.  Justice  Bronson,  in  Champlin  o.  Laytin,  18  Wendell,  416,  thought  that  the 
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rectify  a  mistake  and  give  relief,  and  decree  specific  performanqe 
in  caaes  of  written  contract,  where  tliere  is  a  plain  mistake 
clearly  made  ont  by  satisfactory  parol  proof,  or  even  fairly  and 
necessarily  implied,  (a) 

•VII.  Of  pastille  the  title  by  delivery?  "492 

(1.)  When  the  terms  of  sale  are  agreed  on,  and  the 


diatiaction  taken  in  the  Can^oa  case,  between  ignoraace  of  tbe  law  and  mistake  oT 
(he  law,  was  not  lolid. 

(a)  Giliespie  r.  Moon,  S  Johns.  Ch.  Sep.  59B.  Ljraan  v.  United  Ins,  Co,  ib.  630. 
Eeisaelbntck  e.  LiTlngston,  4  Ib.  144.  Andrew!  v.  Sseex  F.  &  M.  lai.  Co.  3  Mason, 
10,15.  Dunlap  v.  Stetson,  4  ib.  949,  S7E.  Hant  v.  Houimaaier,  8  Wheaton,  174, 
ail.  Story's  Com.  on  Bq.  Jnrisprndanfti,  164, 176.  Newsom  v.  Bufferlow,  1  Tier. 
H.  C.  Eq.  379.  I  Teatea'i  Penn.  Bep.  13S,  138,  497.  Ball  u.  Slorie,  1  Sim.  &.  Stn. 
910.  Lord  Eldon,  10  Yesej,  337.  Tilton  v.  Tilton,  9  N.  H.  Rep.  3S5.  Moale  v. 
BnchansD,  H  Gil!  A  Johnson,  314.  Mr.  Jostico  Storj,  in  his  Com.  on  Eq.  Jnrisprn- 
dence.  121-194,  hu  reriewed  and  collected  most  of  Ihs  English  and  American  ciseg, 
and  drawn  the  proper  conclntiona  from  them  with  his  cnscoinar?  abilitf  and  sccarocj. 
Ur.  Justice  Tnrley,  in  Trigg  ».  Read,  5  Hnrnphre/s  Tenn.  R.  539,  has  elaboratslf 
and  ably  examined  the  refined  diatiDctioDB  on  this  inbjoct.  So,  in  Duer  on  Insnrauoe, 
Tol. ).  p.  132,  note  11,  the  cases  in  equity  correcting  a  clear  mistake  in  a  policy  of  in- 
■urance  are  collected.  In  Rogers  v.  Atkinson,  I  Kelly's  Geo.  R.  13,  Ch.  J.,  Lnmpkin 
aecnrately  collects  and  examinee  the  principal  English  and  American  cases  leading 
to  the  establishment  of  the  principle,  that  equity  relieves  agftinst  mistakes  as  well 
as  fraud  in  contracts  in  writing.    The  subject  was  very  learnedly  discoeicd  in  that 


■  The  omiis1<m  of  the  mode  or  the  time  ot  payment,  or  eren  of  the  price  llself,  doe*  not 
neceuarily  render  a  sale  defBetiva.  Tbe  price  will  be  Inferred  to  be  a  rtaxmabU  one. 
Valpy  c.  Gibson,  4  M.  G.  &  Scott's  B.  8«4. 

Many  of  the  decliioos  quoted  In  the  text,  at  pags  [4Si,]  and  in  the  following  pages,  will 
b«  obserred,  on  examination,  not  to  apply  to  the  italnte  of  ftvuds,  bat  to  be  QlnstraliTe  of 
the  general  rales  goremlng  (he  eontraot  of  sale,  Independenlly  of  the  slatule.  Indeed, 
tbe  mass  of  meroantits  oontraets  are  In  writing,  and  to  ench  contracts  the  statute  has  no 
eppllcBtlon.  The  diitinotlon  between  the  general  role  of  law  on  this  subject,  and  the 
mleS  arising  from  the  I7th  section  of  the  iCatute,  mnst  be  borne  In  mind. 

1.  Where  the  statate  does  not  apply,  it  may  ba  laid  down  generally,  aa  it  may  aleo  b< 
gathered  th>m  the.taxt,  [pp.  4B1-G10,]  that  if  the  parties  have  Agreed,  the  one  to  buy  and 
the  other  to  sell  apecitto  and  detennined  articles,  of  which  the  'price,  weight,  measure,  or 
requisite  fitness  have  been  ascertained  or  agreed  upon,  or  if  auitabla  meani  have  besi)  pro- 
vided by  which  theae  qualities  Or  coDdidons  may  be  ascertained,  and  the  articles  are  put 
in  that  ttate  for  which  the  parties  contracted,  the  property  pasaes  «a  nutai^i,  by  virtne  of 
the  contract  of  sale,  and  without  delivery. 

This  is  not  inconsistent  with  the  lien  that  may  reftiain  to  (be  vendof  for  payment  of 
the  price ;  and,  though  the  geoenil  rule  is  as  above  stated,  the  parties  may,  by  the  fonn  of 
the  contract,  or  by  special  reservations,  pravlde  that  some  other  act  shall  be  a  condition 
precedent  to  the  passing  of  the  property. 
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bargain  is  struck,  and  every  thing  that  the  seller  has  to  do  with 
the  goods  is  complete,  the  contract  of  sale  becomes  absolate  as 
between  the  parties,  without  actual  payment  or  delivery,  and 
the  property  and  the  risk  of  accident  to  the  goods  vest  in  the 
buyer,  (a)  Hfe  is  entitled  to  the  goods  on  payment  or  tender  of 
the  price,  and  not  otherwise,  when  nothing  is  said  at  the  sale  as 


(a)  'Soj's  Maxims,  ch.  4S.  2  Blocka.  Com.  448.  LonI  Ellenborong^,  in  Hinde  o. 
WbiCehoDse,  7  East's  Rep.  571.  Code  Napolcoo,  No.  1583.  Civil  Code  of  Loaisi- 
■na,  art.  E431.  Tarling  u.  Baxlor,  G  Barnew,  &  Cress.  360,  Fletclier  v.  Howaid,  2 
AJkio'a  Vt.  Sep.  115.  Potter  v.  Coward,  MeL^s  Tenn.  Rep.  Sa.  Mr.  Jasliee  Sto^ 
observed,  in  the  case  of  ibe  Brig  Sarth  Ann,  S  Sumioer'i  Rep.  Sll,  thai  he  knev  of 
no  principle  of  law  which  establishes  that  a  sola  of  personal  gooda  is  invalid,  becaoae 
tbej  are  not  in  possession  of  the  nghttiil  owner,  but  we  withheld  by  a  wrong-doer. 
The  sale  is  not,  undei  such  cireamstances,  the  sale  of  a  right  of  action,  but  a  sale  of 
the  thing  itself,  and  good  to  pass  the  title  against  ersry  person  not  holding  the  same 
tmder  a  bona  Jide  title,  for  a  valuable  consideratiiHi,  widioat  notice,  and  a  Jbrtiori 
against  a  wrong-doer. 


2.  Under  the  statute  of  ft^nda  a  different  class  of  qnestioas  ariiea  j  and  man;  of  the  cases 
mentioned  in  the  tetX,  relate  to  the  cmstniction  of  the  clanse  of  (he  17th  section,  which 
provides,  that  no  contract  for  the  aale  of  goods,  &c.,  shall  be  good,  "  vnJcM  the  baytr  accepu 
pari  of  &t  gMdi  told,  and  actuatly  receiva  Ihe  lomE." 

Two  things,  it  will  be  obeerved,  arc  required  by  this  danse,  viz:  an  acctptaact  of  part  of 
the  fifXida,  and  an  actual  receipt  of  the  tame. 

1.  (JnesIioDB  bars  arisen  in  sevaral  of  the  cases,  as  to  the  nature  of  the  occqtlinKe  re- 
qnirod,  and  the  decisions  are  Bomewhal  contradictory. 

A  series  of  English  cases  seemed  to  hare  established,  that  ncless  there  has  been 
snch  a  dealing  on  the  part  of  the  purchaser  as  to  deprive  him  of  any  right  to  object  to 
the  qnantit;  or  quality  of  the  goods,  there  cannot  be  any  part  aoceptance  under  Ihe  stat- 
ute. Howe  c.  Palmer,  8  B.  &  Aid.  321.  Tempest  v.  Fitigeisld,  id.  E80.  Hanson  v.  Jlr- 
mltagc,  &  id.  S57.  Carter  v.  Tonssalnt,  id.  865.  Smith  v.  Surmun,  9  B.  Jt  Cress.  Efll. 
Norman  d,  Phillips,  14  M.  &  W.  277.  Hnnt  B.  Hecht,  SO  Eeg.  L.  &  Eq.  624.  Cunliffe  o. 
Harrison,  b  Eng.  L.  &  Eq.  68B.     Shephenl  t.  Presaey,  83  N.  H.  i9. 

Bat  in  a  very  recent  case  in  the  Q.  B.,  Lord  Chief  Justice  Campbell,  in  an  elaborate 
opinion,  dissents  (rom  this  doctrine,  and  holds  that  ao  acceplaaoe  may  be  Bnfficlent  to  sat- 
isfy the  statute,  although  the  purchaser  has  a  ri^^t  to  object  to  the  quantity  of  the  article, 
and  to  repudiate  the  sale.  Morton  v.  Tibbett,  16  Q.  It.  438.  See  also  Cnrtis  v.  Pogb,  ID 
Ad.  &  Kl-  N.  S.  114.    Parker  v.  Wallis,  87  Eng.  L.  &  Eq.  26. 

2.  The  decisions  just  ceTerred  to  do  not  affect  the  question  of  rettipt  under  the  statute. 
This  is  examined  in  a  subsequent  part  of  the  lecture,  (pp.  GOD,  SDG.) 

Two  propositions  seem  to  be  well  established  on  this  point,  viz ;  that  there  can  he  ao 
receipt  while  the  vendor  retains  his  lien;  and,  again,  the  receipt  is  snfficieQt,  when  the 
floods  come  into  the  actnal  possession  and  control  of  the  vendee.  Within  those  luuita, 
there  are  nnmerous  decisions  depending  on  a  great  variety  of  tbcts  and  circumstances. 
Host  of  them  will  be  fonud  in  the  t<xt  and  notsg,  to  which  reference  has  been  made.  The 
snlyect  of  acceptance  and  receipt  under  the  statute  of  frauds,  is  thoroughly  examined  in 
Browne  on  the  Statnte  of  Frands,  pp.  31S-.S48. 
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to  the  time  of  delivery,  or  the  time  of  payment.'  The  payment 
or  tender  of  the  pnce  is,  in  each  cases,  a  condition  precedent 
implied  in  the  contract  of  sale,  and  the  buyer  cannot  take  the 
goods,  or  sue  for  them,  withoot  payment ;  for,  though  the  ven- 
dee acquires  a  right  of  property  by  the  contract  of  sate,  he 
does  not  acquire  a  right  of  possession  of  the  goods  "  until  '  493 
he  pays  oi  tenders  the  price,  (a)  Bat  if  the  goods  are 
sold  upon  credit,  and  nothing  is  agreed  upon  as  to  the  time  of 
delivering  the  goods,  the  vendee  ia  immediately  entitled  to  the 
possession,  and  the  right  of  possession  and  the  right  of  property 
vest  at  once  in  him ;'  though  the  right  of  possession  is  not  ab- 
solute, but  is  liable  to  be  defeated,  if  he  becomes  insolvent 
before  he  obtains  possession.  (6)  If  the  seller  has  even  despatched 
the  goods  to  the  buyer,  and  insolvency  occurs,  he  has  a  right,  in 
virtue  of  his  original  ownership,  to  stop  them  in  transitu;  for, 
though  the  property  is  vested  in  the  buyer,  so  as  to  subject  him 
to  the  risk  of  any  accident,  he  has  not  an  indefeasible  right  to 
the  possession ;  and  his  insolvency,  without  payment  of  the 
price,  defeats  that  right,  equally  after  the  transUus  has  begun,  as 
^  before  the  seller  has  parted  with  the  actual  possession  of  the 
goods.  Whether  default  in  payment,  when  the  credit  expires, 
will  destroy  that  right  of  possession,  if  the  vendee  has  not  before 
that  time  obtained  actual  possession,  and  put  the  vendor  in  the 
same  situation  as  if  there  had  been  no  bargain  for  credit,  was 
left  undecided  in  Bloxam  v.  Sanders,  {c)  though  as  between  the 
original  parties  &at  consequence  would  follow,  {d) 


[a)  GlaiiTillG,  b.  10,  ch.  14.  Langfbn  d.  Tiler,  I  Solk.  113.  Hob.B«p.4l.  1  H, 
Blacks.  Hep.  363.  Bloxam  if.  Su tillers,  4  Burncw.  &  CrcM.  941.  Lofoau.  De  Armas, 
12  Roh.  Louis.  Rep.  598,  682.     See  infra,  p.  497,  S.  G. 

(b]  HansoQ  V.  Mcfer,  e  Eut's  Sep,  614.  Baylej,  J.,  in  BloxUD  v.  Sanders,  4 
Bai-DCw.  &  Cress,  941,  and  in  SimmoDB  b.  Sivifl,  5  id.  837. 

(c)  i  Bamew.  &  Grens,  941 , 

[d]  Thii  has  been  so  decided  in  Hunter  d.  Talbot,  3  Smedes  &  Marshall,  754,  and 
in  New  r.  Swaia,  Dan.  &  Lloyd's  Merc.  Casei,  19S,  where  it  was  held,  diat  if  ihe 


1  And  payment  mnit  be  made  In  a  naconabl*  time,  or  the  vendor  is  relearcd  from  the 
.ntrect.    Conwny  «.  Bnub,  1  Barb.  S.  C.  Bep.  664. 

9  So  held  ia  Kimbro  v.  Hamiltun,  2  Swan,  190.  Caitland  o.  Moriion,  39  He.  190.  Hall 
Bobinaon,  2  Corns.  298.  Bat  amtra  la  HcGoon  c  Aokeny,  11  III.  &68.  O'Keefe  i.  Kel- 
gg,  IS  id.  84T. 
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(2.)  To  make  the  contract  of  sale  valid  in  the  first  inertanoe 
according  to  statute  law,  there  must  be  a  deUvcry  or  tender  of 
it,  or  payment,  or  tender  of  payment,  et  earnest  given,  or  a 
memorandum  in  writing  dgoed  by  the  party  to  be  chaiged ; 
and  if  nothing  of  this  kind  takes  place,  it  is  no  contract,  and 

the  owner  may  dispose  of  bis  goods  as  he  pleases,  (a)  ' 
•494     The  English  statute  of  'frauds  of  29  Car.  II.  ch.  3,  see. 

17,  (the  provisions  of  which  prevail  in  the  United  States, 
with  the  exception  of  Louisiana,)^  declares,  that  no  contract 
for  the  sale  of  goods,  for  the  joice  of  ;E10  or  opwards,  diall 
be  good,  except  the  buyer  shall  accept  part  of  (he  goods,  eo 
sold,  and  actually  receive  the  same,  cs  give  something  in  earn- 
est  to  bind  the  bargain,  or  ia  part  payment;  or  anless  some 
note  or  memorandum  in  writing  of  the  bargain  be  made,  and 
signed  by  the  parties  to  be  charged,  or  their  agents  thereunto 
lawfully  authorized,  (b)    If,  therefore,  earnest  money  be  given. 


bujrec  does  doE  psy  vhea  ibe  time  of  pajment  urirea,  tbe  setter  in  that  cue  ha«  « 
light  to  reiaia  the  goodi.  It  wu  held  in  that  caie,  that  ttw  right  of  (ha  seller  to  re- 
tain the  goods  exiiud,  though  the  goods  were  left  with  the  leller  on  lent.  If,  how- 
ever, the  rent  had  bean  actuaJlj  receiTed,  it  would  eeem  lo  hare  aiaaaated  to  aa 
,    aclonl  transfer. 

(a)  Noy's  Maxims,  ch.  49.    Tempest  v.  Fitzgerald,  3  Bamew.  &  Aid.  630. 

{b)  The  New  York  lievised  Statutes,  toI.  ii.  p.  136,  sec  3,  8,  appl;  to  the  lale  nf 
goods,  chattels,  or  things  in  adioo,  for  the  price  of  Shy  dollars  or  mors,  and  declare 
that  there  must  be  a  note  or  memorandum  of  such  contract,  in  wriliiig;  Mabtaibad  bj 
the  parties  to  be  charged,  or  ihe  lawful  agent  of  the  parly ;  or  the  buyer  accept  and 
receive  part  of  the  goods,  or  the  eTidences,  or  some  of  them,  of  the  things  in  action; 
or  at  the  time  pay  some  part  of  the  purchase-money.  The  statute  pats  eqaitsble 
tronsfeisofchoses  in  action  on  a  footing  similar  to  that  on  which  sales  of  goods  stand. 
The  English  statute  is  not  go  broad.  It  does  not  reach  thing*  in  action,  as  shares  in  a 
baniting  computy.  Humble  d.  Mitchell,  3  Perry  &  Davison,  UI.  S.  C.  11  Adolph. 
&  Ellis,  205.  The  New  York  statute  requires  the  name  of  the  party  to  be  changed  to 
be  literally  subKr^ted,  or  signed  below  or  at  the  end  of  the  memorandnm,  and  Ibe 
more  loose  docliiDe  under  the  English  statute  as  to  signiog  is  not  aafficient,  Darii  *. 
Shields,  26  Wendell,  341.'  In  Connocticat,  the  price  limitsd  is  SS9,  and  in  New 
Jersey,  $30,  or  npwaids.    In  England,  ihe  provisions  of  Ae  17th  aectioQ  of  the  stac- 


S  And  Vlrgiols,  Cbapman  v.  Campball,  18  Oratt.  lOG. 

)  Bee  alio  Jomee  v.  Patten,  3  Seld.  B,  wbers  the  cooit  of  appeals  held  that  tlie  oon- 
tmct  must  be  literally  nitcribtd,  orcaroling  the  decision  o(  the  Supreme  Court  in  a  B*tb 
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though  of  the  emallest  value,  or  there  be  a  delivery  or  payment 
in  whole  or  in  part,  or  a  note  or  memorandum  of  the  contract 
duly  signed,  the  contract  is  binding,  and  the  property  passes  to 
the  vendee,  with  the  risk  and  under  the  qualifications  already 
stated,  (a)     Whether  a  delivery  of  part  of  an  entire  stock,  lot, 


Dte  of  frauds  haire  been  laid;  extended  by  «Utate  to  contiscti  foT  Ihs  sale  of  goods, 
"notwithstanding  (he  goods  may  not,  at  tbe  time  of  the  coatract,  be  KctDHllj  made." 
The  Bevieed  Siatotes  of  Massai^hii setts,  of  I83fi,  and  of  Connegticnt,  I83S,  and  of 
New  Jeraej,  I7M,  follow  the'words  of  the  English  atalDle  of  frauds. 

Tbe  English  Statntes  of  Frauds  and  Perjaries.  39  Car.  II.  c.  3,  caniee  Its  influence 
through  the  whole  body  of  our  ciril  jnivprudence,  and  ii  in  many  respects  the  most 
romprehensive,  salutary,  and  important  legislative  regulation  on  record,  affecting  the 
security  of  prirate  righta.  It  seems  to  have  been  Intended  to  embrace  within  its  pro- 
Tisions  the  mbject-matter  of  all  contracts,  and  a  sketch  of  its  essential  parts  may 
facilitate  tbe  knowledge  aud  study  of  it. 
The  1st  section  enacts,  that  parol  leases,  estates,  interest  of  freehold,  or  terms  of  years 

in  land,  shall  have  the  effect  of  estates  at  will  only. 
The  2d  excepts  leases  not  exceeding  three  years,  and  where  ttu  rent  received  shall  be 

at  least  two  thirds  of  the  ImproTed  value. 
The  3d,  that  no  leases,  or  interests  of  freehold,  or  fcmu  for  years,  shall  be  assigned, 

granted,  or  surrerlfcrcd,  except  by  deed  or  note,  in  writing,  signed,  &c. 
Tbe  ItJi,  that  no  action  shall  be  maintained  to  charge  nn  executor  or  administrator 
npon  any  special  promise  to  answer  out  of  his  own  estate — or  to  charge  tbe  defend- 
ant upon  any  special  promise  to  answer  for  the  debts,  default,  or  miscarriage,  of 
another — or  to  charge  any  person  upon  an  sgreement  made  in  consideration  of 
marriage — or  upon  any  contract  or  anie  of  lands,  or  any  interest  in  or  concerning 
them — or  upon  any  agreement  not  to  bo  performed  within  a  year,  unless  the  agree- 
ment, or  some  note  thereof,  bo  in  writing,  sigiied,  ftc. 
The  filh  and  6th  apply  to  devises  of  land. 

The  Tth,  8th,  and  9th,  apply  to  declarations  and  assignments  of  truiti,  which  are  re- 
quired to  be  in  writing,  except  implied  tnisU. 
The  ICHh  gives  a  remedy  against  the  innds  of  ceslui  que  tnul. 
The  I  Ith  relieves  heira  from  liabilities  ont  of  their  own  estates. 
The  ISth  regulates,  ;nir<nifer  vie. 

The  13th,  14th,  ISth,  and  ISth  sections  apply  to  judgments  and  executions. 
The  17th  enacts  that  no  contract  for  the  sale  of  goods  of  £10,  and   upwards,  shall 
be  good,  unless  the  buyer  accepts  part  of  the  goods  sold,  and  actually  receives  tbe 
■ame,  or  gives  something  in  earnest  to  bind  the  bargdn,  or  in  part  payment ;  or 
some  note  or  memorandnm  in  writing,  of  the  bargiain,  be  made  and  signed,  &c. 
The  intention  was  to  com prchonil  within  the  4th  and   17th  sections,  the  subject- 
matter  of  every  parol  contract,  of  which  uncertainty  in  the  terms  was  likely  to  pro- 
duce-perjury.     In  Scotland,  France.  Holland,  &c.,  there  is  no  such  provUion  as 
the  Englibb  statute  of  frauds,  aud  sales  of  goods  may  be  established  by  parol  proof, 
tboagh  in  France  such  latitudinarian  proof  is  specially  applicable  to  mercantile  cases. 
Hr.  Bell  qnestious  the  superior  policy  or  safety  of  the  strict  rale  of  evidence  reqaired 
by  the  English  statute  of  frauds.    Bell  on  the  Contract  of. Sale,  Bdin.  1844,  pp.  63-73. 
(a)  Hoy's  Maxims,  ub.  $ab.    Shep.  Touch.  824.    Bach  v.  Owen,  i  Term  Bep.  40». 
VOL.  II.  67 
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or  paioel  of  goods,  be  a  virtn^  deliTery  of  the  whole,  so  as  to 
Teat  in  the  vendee  the  entire  property  in  the  whole  witiiont  pay- 
ment, wafl  a  point  ninoh  debated  in  Hanion  v.  Meytr,  (a)  and 
left  undecided  by  the  conrt  It  was  held,  in  that  case,  not  to 
amount  to  each  a  deliveiy,  prorided  any  other  est  was  neces- 
sary to  precede  payment  or  delivery  of  the  lesidae ;  but  if  every 
thing  to  be  done  on  tlie  part  of  the  vendor  be  completed,  a  de- 
livery of  part  of  a  cargo  ra  a  lot  of  goods,  has,  under  certain 
circnrnqtaoces,  been  considered  a  delivery  of  the  whole, 
*49S  so  as  to  vest  the  property.  (6)  *  To  constitnte  a  part  ac- 
ceptance, BO  as  to  take  the  case  out  of  the  statate,  there 
mnst  have  been  such  a  dealing  on  the  part  of  the  puzchascr  as 
to  deprive  him  of  any  right  to  object  to  the  quantity  of  the 
goods,  or  to  deprive  the  seller  of  his  right  of  lien.'  But  the 
&cte  and  circamatancea  wbidi  may  amonnt  to  an  acceptance 
of  part  of  the  goods  sold,  has  been  a  fruitful  source  of  discus- 
sion, and  subtle  distinctions  have  been  raised  and  adopted,  (c) 

The  vendee  cannot  take  the  goods,  notwithstanding  earnest 
be  given,  witiiout  payment.  Earnest  is  only  oi^  mode  of  bind- 
ing the  bargain,  and  giving  to  the  buyer  a  right  to  the  goods 
upon  payment ;  (d)  and  if  he  does  not  come  io  a  reasonable 


AbiUof  lale  of  penoiud  property,  duly  periecled,  pauw  the  tille  aa  effecliullj  ai  ac- 
taai  Atiirerj.  The  «iin)lmeae  is  a  snbitilnta  for  actiul  delivery,  and  die  vendee  a 
clothed  with  the  oonitractiva  posienion,  and  competent  to  cooTey.  CUiy  v.  Frmyer, 
6  Oill  &  Johnion,  398.      Vide  injhi,  p.  &3I,  8.  P. 

{a}  6  Eait's  Bep.  ei4. 

{b)  81ab«y  V.  Heywaid,  9  H.  Blaclu.  Rep.  504.  HMnmond  o.  AaderaoD,  *  Boi.  & 
Pall.  69.  Sand*  &  Cmmp  v.  Taylor  t  LoTeit,  fi  Johiu.  Rep.  399.  PaAie,  J.,  in 
Smith  0.  SnrtaaB,  9  Bam.  ft  Ctmb.  SSI.  If  an  entire  contiact  be  partially  within 
the  sutate  of  fVanda,  the  whole  ia  void,  fbr  an  entire  agreement  cannot  be  aepanted- 
Chater  v.  Beckett,  T  Term,  SOt. 

(c)  In  Scoilaod,  it  hax  been  held  that  where  the  commodity,  like  a  cargo  of  grain, 
reqnirea  a  protracted  conne  of  delivery,  and  pan  only  had  been  delivered,  the  ren- 
dne,  undelivered  hi  point  of  fact,  wat  not  to  be  deemed  delivered  in  point  of  hiw,  to 
M  to  exempt  it  ftom  the  creditors  of  the  seller.  Collins  v.  Marqnis's  Ci«dit4>n,  1 
Bell*!  Com.  179,  d.  i  198.  Bnt  Mr.  Bell  seems  to  think  the  English  dedsiooa,  cited 
in  the  preceding  note,  conlam  the  better  law. 

{d]  EaraM  i»  a  token  or  pledge  pasting  between  the  parties  by  way  of  evidence  or 
mtiflcntion  of  the  s^.  Its  efficacy  wu  recognized  in  the  civil  law,  (Inst.  3,  S4,) 
and  it  was  in  nse  in  the  early  age*  of  the  English  law,  as  a  means  of  binding  the  par- 

>  See  note  (1,)  mte,  p.  493. 
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time  after  request,  and  pay  for  and  take  the  goods,  the  contract 
is  dissolved,  and  the  vendor  is  at  liberty  to  sell  the  goods  to 
another  person,  (a)  If  any  thing  remains  to  be  done,  as  between 
the  seller  and  the  bayer,  before  the  goods  are  to  ix  delivered,  a 
present  right  of  property  does  not  attach  in  the  bnyer. 
This  is  a  well-established  principle  'in  the  doctrine  of  *496 
sales,  (by  Bat  when  every  thing  is  done  by  the  seller,  as 
to  a  parcel  of  the  quantity  sold,  to  put  the  goods  in  a  deliver* 
able  state,  the  property,  and  consequently  the  risk  of  that  par* 
eel  passes  to  the  bnyer;  and  as  to  so  mn<^  of  the  entire  quan- 
tity as  reqnires  ihrther  acts  to  be  done  on  the  part  of  the  seller, 
ttie  property  and  the  risk  remain  with  the  sella*,  (c)     The  goods 

ties  and  complating  lh«  >al«.  01uit1I1«,  b.  10,  c.  U.  Bracton,  b.  S,  c.  ST.  Ie  li  men- 
tioned in  Che  atatate  of  fraodt,  and  in  the  French  code,  m  an  efficient  act  -,  bat  it  ba* 
bllen  into  yerj  general  disn*e  in  modern  ^ine«,  and  leenu  mther  to  be  luited  to  the 
manners  of  simple  and  nnlettered  aget,  before  (he  introduction  of  writing,  than  to  the 
mora  precise  and  accnrata  habits  of  dealing  at  the  present  day.  It  has  been  omitted 
in  the  New  Toi^  ReTisad  Statntai. 

(a)  IdngTort  n.  Tiler,  I  Salk.  Kep.  113.  Qoodall  u.  Skellon.S  ELBUck),  Bep.SlH. 
In  Greaves  o.  Ashlin,  S  Campb.  Rep.  426,  Lord  Elleoborough  denied  the  right  of  the 
seller  in  snch  a  aua  to  put  an  end  Co  the  contract.  It  va»  held  In  Neil  b.  Cheves,  1 
Bailej'i  S.  C.  Rep.  637,  ^C  if  time  and  place  for  delivery  be  appointed,  and  the  por- 
chaaer  does  not  atteod,  or  offer  to  pay,  Chs  vendor  may  rescind  the  contract  even 
though  ho  had  preriooily  received  part  of  the  pnrchase-money. 

(6)  Hanson  f.  Ueyer,  6  Easfa  Bap.  6U.  Withon  d.  Lyas,  *  Campb.  Rep.  237. 
WallwM  V.  Breeds,  IS  East's  R«p.  533.  Bnak  t>.  Uavia,  3  Maule  &,  Selw.  3l7. 
Shepley  n.  Davis,  S  Tannt.  Rep.  plT.  Simmons  v.  Swift,  5  Bam.  &  Cress.  B5T. 
M'Donald  i>.  Hewett,  15  Johns.  Rep.  349.  Barrett  v.  Qoddird,  9  Ueton's  Rep.  111. 
AUman  n.  Daris,  2  Iredell's  N.  C.  Rep.  13.  The  rale  as  drawn  from  the  case  of 
Whitehonse  d.  Frost,  in  13  East,  614,  by  Mr.  Selwyn,  ia,  that  when  goods  are  sold,  if 
any  thing  remains  Co  be  done  on  the  port  of  the  seller,  as  between  him  and  the  bnyer, 
to  aacartain  the  price,  qaantity,  or  individuality  of  the  good*  before  delivery,  •  right 
of  property  does  not  attach  in  the  bnjer. 

(c)  Rngg  V.  Minett,  II  East's  Rep.  310.  Henderson  e.  Brown,  Newfonodlaod 
Rep.  90. 

>  Hatchinson  v.  Hnnter,  T  Barr's  Bep.  140.  Bcndder  v.  WoraCer,  11  Cash.  GT8.  Field 
>.  Moore,  Bill  &  Den.  418.  Goldsr  v.  Ogden,  I&  Penn.  618.  Slevens  s.  Eno,  10  Barb.  M. 
Messer  r.  Woodman,  3  Fost  173.  Evac*>v.  Barrls,  Ift  Barb.  41B.  The  bet  of  eamest  or 
part  paymsct  does  not  alter  the  ease,  and  the  money  paid  may  be  reoorered  if  tiie  son- 
tract  falls.  Joyce  «.  Adams,  4  Seld.  391.  Nesbit  t.  Bnrry,  16  Fann.  308.  Bnt  saparatioii 
ii  enough  to  pais  the  property,  thongh  writing  or  other  acts  may  remain  to  be  performed. 
Conningbam  l^  Ashbrqpk,  SO  Uis.  £68.  See,  however,  Waldron  v.  Chase,  SI  Me.  411, 
where  it  la  held,  that  when  a  certain  nnmber  of  bnahels  out  of  a  qnantity  of  oom  ia  paid 
fbr,  and  a  part  taken,  though  the  reat  has  not  been  separated  from  the  heap,  the  property 
and  risk  an  in  the  vandsa. 
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BoM  mast  be  ascertained,  designated,  and  separated  bom  the 
stock  OF  quantity  with  which  they  are  mixed,  before  the  prop- 
erty can  pass,  (a)  It  is  a  fnadamental  principle,  pervading  every- 
where the  doctrine  of  ealfes  of  chattels,  that  if  tiie  goods  of  dif-  ' 
ferent  value  be  sold  in  bulk,  and  not  separately,  and  for  a  single 
price,  or  per  averswnem,  in  t^e  language  of  the  dviliana,  the 
sale  ia  perfect  and  the  risk  with  the  buyer ;  but  if  they  be  sold 
by  number,  weight,  or  meesore,  the  sale  is  incomplete,  and  the 
nek  continues  with  the  seller,  until  the  specific  property  be  sep- 
axated  and  identified,  (b)  ^ 

(3.)  Where  no  time  is  agreed  on  for  payment,  it  is  under- 
stood to  be  a  cash  sale;  and  the  payment  and  tiie  delivery  are 
immediate  and  concurrent  acts,  and  the  vendor  may  refuse  to 
deliver  without  payment,  and  if  the  payment  be  not  immedi- 
ately made,  the  contract  becomes  void,  (c)^     If  he  does  deliver 


(a)  AoaUD  v.  Craven, «  Taunt.  Rep.  644.  White  o.  WHka,  S  ibid.  ITS.  Oatwuer 
e.  Dodge,  T  Cowon's  Rep.  B5.     Woods  o.  U'Qec,  T  Obio  Rep,  (put  a,)  I2B. 

(ft)  Vinnias'i  Com.  in  lost.  3,  24,  3,  sec.  t.  Dig.  18,  1, 3S,  3.  PotMar,  T™it6  da 
Conmt  de  Venie,  Ho.  30S.  Code  Nspoteon,  No.  1S85.  Civil  Code  of  Lonisiooft, 
art.  2433.  Ztgaij  v.  Furnell,  a  Campb.  Sep.  240.  Simmons  d.  Swifts  Born,  & 
Cress.  Sbl.  Devane  Ti.  Fennel],  3  IredeU'a  N.  C.  Bcp.  36.  Bj  the  English  staUitc  of 
5  &  6  Wm.  IT.  c.  63,  new  prorisioos  were  inlroduced  for  TCrifjing  and  adjusting  ihe 
standard  modeU  of  weights  and  meaintea.  The  Winchester  bushel,  and  all  other 
loyl  measures  wore  abolished,  and  heaped  measures  were  abolished,  and  the  sloae 
weight  was  rcgulatod  at  fourteen  standard  pounds  avoirdupois,  and  a  hnndred  weight 
at  eight  inch  stones^  and  a  tun  at  tweatj  such  hbndrcd  neigbt,  and  no  one  was  al- 
lowed to  sell  b;  anj  other  weights  or  measures  than  the  imperial  weights  and  meas- 
nres  prescribed  b^  the  act. 

(c)  Comjn's  Dig.  tit.  Agreement,  B.  3.  Bell  on  the  Contract  of  Sale,  Edin.  1844, 
pp.  ao,  ai. 

'  But  if  the  Tender  presents  a  bill  of  the  artiolas  as  being  of  a  certain  amount,  and  tlM 
TCndee  assents,  that  is  sufficient.  Olyphant  v.  Baker,  5  Denio's  B.  STB.  Dennis  v.  Alex- 
ander, 3  Barr's  B.  GO.  The  last  case  holds,  that  to  prevent  the  propertj'  passing,  some- 
tbing  mast  ba  required  to  ascertain  the  qnanUty,  by  tht  iwry  term  of  Iht  amtrad.  So  it 
liM  been  beld,  that  if  a  portion  of  the  bricks  in  a  liiln  be  sold  by  tbe  tboasand,  bn(  not 
counled  or  marked,  and  possession  of  the  yard  containing  the  whole  be  deliTOred  to  tba 
vendee,  tbe  pnipeity  in  those  sold  passes.  It  is  left  to  Uie  vendee  to  make  bis  own  seleo- 
Uon.    Crofoot  v.  Bennetr,  3  CoiDst.  R.  StB.    See  also  Brewer  v.  Salisbury,  B  Bnrb.  Gil. 

»  Under  tbe  clause  of  the  statute  of  New  York,  making  every  agreement  for  the  pnr- 
chnse  of  goods  void  "Dnleis  tbe  buyer  shall  at  Ihe  tine  pay  some  part  of  the  parabase- 
money,"  &c.  2  R.  S.  ISfl ;  it  has  been  decided,  that  if  payment  be  made  in  a  reasonable 
time,  it  is  suffieieul.  Thompson  i.  Alffcr,  II  Met  B.  4S8.  It  has  been  decided,  that  If 
tbe  price  iras  Co  be  applied  to  the  payment  of  a  precedent  debt,  the  applloation  must  be 
actuiUg  taadt,  by  receipt  or  otherwise.    Clarke  s.  Tucker,  3  Sandf.  (Law)  B.  UT> 
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freely  and  abaolately,  and  without  any  fraudulent  contrivance 
on  ^e  part  of  the  vendee  to  obtain  poBaeeeion,  and  without  ex- 
acting or  expecting  BimuItaneouB  payment,  there  are  a  confi- 
dence and  credit  bestowed,  and  the  precedent  condition  of 
payment  is  waived,  and  ihe  right  of  property  passes,  (a)  ^  This 
rule  is  understood  not  to  apply  to  cases  where  payment 
is  expected  'simuHaaeouBly  with  delivery,  and  is  omitted,  •497 
evaded,  or  refused,  by  the  vendee,  on  getting  the  goods 
under  bis  conbvl ;  for  the  delivery  in  such  a  case  is  merely  con- 
ditional, and  the  non-payment  would  be  an  act  of  fraud,  entering 
into  ibe  original  figreement,  which  would  render  the  whole  con- 
tract void,  and  the  seller  would  have  a  right  instantly  to  reclaim 
the  goods,  (b)  The  obtaining  goods  upon  false  pretences,  under 
color  of  purchasing  tiiem,  does  not  change  the  property,  (c)*  If 
it  waA  even  a  ctmdition  of  the  contract,  that  the  seller  was  to 
receive,  upon  delivery,  a  note,  or  security  for  payment  at  another 
time,  be  may  dispense  with  that  condition,  and  it  will  be  deemed 
waived  by  a  voluntary  and  absolute  delivery,  without  a  concur- 
rent demand  of  the  security,  (d)    But  if  the  delivery  in  that  case 

(a)  Huwell  D.  flam,  cited  by  Baller,  J.,  b  S  Term  Bcp.  S31.  Harria  ir.  SmiUi,  S 
Serg.  &  Bttwle,  SO.     ChRpmum.  Z^ihrop,  (i  Cowen'iRep,  110,  S  P.     1  Denio,  51. 

(ft)  Leedom  t>.  Philips,  I  Teslca'a  B«p.  539.  Harris  u.  Smith,  3  Serg.  &.  Rawie,  20. 
Palmer  v.  Hand,  13  Johne.  Rep.  4U.  Bainbridge  c.  Caldwell,  i  Dana'»  K.  Rtp. 
313.  A  pnrchase  of  g;oodi  with  a  precODCeiTed  deai^  not  to  paj  for  them,  is  a 
fraud,  and  will  avoid  the  Mie.  No  tEtIo  paMM  to  the  vendee.  Earl  of  Bristol  v. 
Wilsmore,  1  Bam.  &  Cresa.  5H.  Root  v.  French,  13  Wendell,  5TU.  Ash  D.  Put- 
nam, 1  Hill'i  N.  T.  Kep.  301.  Vidt  pot,  p.  514,  n.,  and  orM,  p.  464.  Gary  v.  Ho- 
tailing;,  1  HiU,  311.  Eilbj  v.  WiIwd,  Ryan  &  Moody,  178.  Abbots  <i.  Barry,  5 
Moore,  98,  lOa. 

[e)  Noble  V.  Adama,  7  Taani.  Rep.  i9. 

(d)  Payne  D.  Shadbolt,  1  Campb.  Bep.  4ST.  Carleton  i>.  Sumner,  i  Pick.  Rep.  516. 
Smith  D.  Dennie,  e  ibid.  36S. 

1  Smith  V.  Lyina,  1  Selden,  B.  41.  S.  C.  3  Sandfbrd  S.  C.  B.  103.  Davii  v.  Bradley, 
34  Vt.66. 

■  Halcom  v.  Loreridge,  IS  Barb.  R.  371,  hold*  Chat  a  bata  fdt  pnichuer  of  gpoia,  for 
a.'Taluable  conaiderBtion,  trom  a  penon  who  obtained  them  from  the  owner  by  false  pre- 
tencei,  amDnatiog  to  a.  felony,  wiil  hold  them  agiinit  the  flnt  Tender,  if  he  volnntuily 
parted  with  the  poaaeulon,  aad  Intended  to  part  with  the  title.  A  limllar  decision  wai 
made  by  the  K.  T.  Superior  Court,  in  EejHr  v.  Hubsok,  S  Dner,  BT3.  See  also  White 
V.  Garden,  G  l.ag.  L.  &  Eq.  STB.  Jennings  «.  Gage,  IS  HI.  B.  elO.  Williams  v.  OiTen, 
S  Qratt  B.  asii.  Kmgifoid  p.  Ueny,  S4  Eng.  L.  &  Eq.  807.  Tltoomb  v.  Wood,  3B  He. 
G81.  Caldwell  v.  Baitlett,  S  Doer,  Ml.  Smith  v.  Lyna*,  1  Seld.  4.  Bnt  aea  Sawyer  v. 
Flahar,  83  Maine  B.  18. 
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be  accompanied  with  a  declaration  on  the  part  of  tbe  seller,  that 
he  shoold  not  consider  the  goods  as  sold  until  the  security  be  ■ 
given,  or  if  that  be  the  implied  anderstanding  of  the  parties, 
the  sale  is  conditional,  and  the  property  does  not  paas  by  the 
delivery,  as  between  the  original  parties ;  though,  as  to  sub- 
sequent bona  fide  purchasers  or  creditors  of  \be  vendee,  the 
conclusion  might  be  diiferent.  (ay  /Where  there  is  a  condition 
'  precedent  attached  to  a  contract  of  ^ale  and  delivery,  the  prop- 
ertv  does  not  vest  in  the  vendee  on  delivery,  until  be  performs 
the  condition,  or  the  seller  waives  it;^  and  the  light  continues 
in  the  vendor,  even  against  tbe  creditors  of  the  vendee,  (b)'  If 
the  delivery  of  tbe  goods  precedes  for  a  short  time  the  delivery 
of  the  note  to  be  given  for  the  price,  according  to  particular 
usage  in  that  species  of  dealing,  and  which  usage  is  known 
*498  to  the  buyer,  the  case  falls  within  the  same  'principle, 
and  the  delivery  is  understood  to  be  conditional.  The 
condition  is  not  deemed  to  be  waived,  and  the  seller  will  have  a 
right  in  equity  to  consider  the  goods  as  held  in  trust  for  him, 
until  the  vendee  performs  the  condition,  and  gives  the  note  with 
security;  and  his  right  to  the  good^  vjpll  be  good,  as  against  tbe 
buyer  and  his  voluntary  assignee,  though  not  as  against  a  bona 


.  (a)  Husk;  b.  Thorntpn,  t  Moii.  Rep.  405.  UanCon  v.  Baldwin,  17  ibid.  606. 
Corliea  n.  Gardner,  3  Hail's  N.  T.  S.  C.  Rep.  345.  Reove*  v.  Hairia,  i  Bailey's  S.  C. 
Bep,  5G3.  Lney  e.  Bandj,  a  N.  H.  Rep.  398.  JUTon  v.  De  Armaa,  13  Rob.  Looial- 
ttaa.,  Bcp.  53S.  In  itiia  laat  case,  after  much  learned  diseasiion,  it  was  held,  that  when 
the  purcbaser  of  a  thing  HOld  has  nequired  as  agaioi^t  tbs  eatler  a  right  to  demand  it, 
the  Bale  is  not  complete  ai  lo  third  pereons,  anlil  the  price  be  paid  anil  possession 
delireicd  ;  and  if  neither  of  them  be  done,  a  gnle  in  good  fuith  to  a  third  person,  fol- 
lowed by  payment  and  dulirery,  will  be  good.  The  remedf  Tor  the  first  parchaser,  if 
any,  is  by  an  action  ex  atmpto  for  damages. 

lb)  Barrett  v.  Pritchard,  3  Pick.  Rep.  512.    Bishop  v.  ShUUto,  2  Bam.  &  Aid. 
329,  D.     Strong  r.  Taylor,  2  Bill's  Rep.  336. 


1  Id  Coggill  c^  H.  &  H.  H.  R.  B.  Co.  8  Ony,  545,  it  is  held  that  the  Tendor  in  a  cob- 
ditiooal  eale  majr  recorat  tbe  property  erea  from  one  who  has  purchased  oT  tbe  reiidee  in 
good  folth  nnrl  withoQt  notioa. 

*  A  sale  with  a  right  of  resale  by  the  Tender,  in  defanlt  of  pajtnent  by  veadee,  Is  a 
eoaiEliimal  sale,  and  the  resale  owNilt  the  first  sale.  Lamond  v.  Davall,  >  Ad.  &  El.  H.  S- 
10S0. 

'  Nor  is  the  ri^t  of  theiendor  affected  by  his  reooTerinK  a  jndpneat  for  the  price,  nor 
by  tbe  Krtiole  vM  haTtng  bMO  left  lu  hit  possession  against  bis  will.    Root  >.  Lord,  IS  Vt. 
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jidt  purcbaaer  &om  the  vendee,  (al  It  is  the  better  and  sounder 
doctrine,  and  one  established  by  the  latter  cases,  that  a  written 
agreement  to  deliver  by  a  certain  time  goods  sold,  cannot  be  en- 
lai^d  a«  to  the  time  by  a  subeequent  parol  agreement,  for  that 
woald  contravene  the  statute  of  frauds,  by  making  the  right  of 
action  of  the  agreement  to  rest  partly  in  writing  and  partly  in 
parol,  (fr) 

(4.)  By  the  civil  law,  the  right  of  property  was  not  vested  in 
the  purchaser  without  delivery ;  nor  even  by  delivery,  without 
payment  of  ^e  price,  uolesi)  the  goods  were  sold  on  a  credit  (e) 
.  The  risk  of  the  goods  was,  nevertheless,  thrown  on  the  buya 
before  delivery,  and  as  soon  as  the  contract  of  sale  was  com- 


(a)  Haggert;  v.  Palmer,  6  Johns.  Ch.  Rep.  437 ;  and  see  Lord  Seoforth's  case,  19 
Ve«.  S35,  in  wliich  the  veodar'a  lien  was  carried  at  least  eqaallj  fkr  ;  and  bc«  alBO  Wliic- 
well  r.  VioceDi,  4  Pick.  Kep.  449 ;  Corliei  u.  Gardner,  £  Hall's  N.  T.  Usp,  345 ;  Rne- 
Ktl  0.  MiDor,  S3  Wendell,  S6l,  and  D'Wolf  v.  Babbeu,  4  Hasoa's  Bep.  SM,  lo  ibe 
same  poioL  In  the  case  in  Hall,  six  days  intervened  between  the  delivery  of  the  goods 
and  [he  call  for  ihe  note;  and  in  the  last  case  it  wa^  held,  that  if  on  a  sale  the  delivery 
of  goods  be  conditional,  and  the  vendoT  assents  to  a  qnalified  delirery,  br  the  con- 
Tenience  of  Ihe  vendee,  and  with  tj^e  nadersiaDding  that  the  propertj  is  not  lo  pus 
•bsolntol;,  unlass  the  terms  of  aal^b^  complied  with,  the  vendor  in  that  case  is  not 
divested  of  his  right  to  retake  the  goods.  Copland  v.  Bosqaet,  4  Wash.  Cir.  Rep. 
5S8,  B.  P.  Bat  in  Mills  u.  Hallock,  3  Edw.  V.  Ch.  Rep.  6S2,  the  sole  at  aaction  was 
on  approved  Holes,  and  the  goods  were  delivered,  and  twenty-flve  days  t2icreBfteT  the 
vendee  failed  and  assigned  his  property.  As  there  vtsa  no  ciietom  proved  aathorizing 
such  a  delay,  the  title  was  held  to  be  completely  vested  before  the  assignment,  and 
passed  with  it  The  rule  in  Canada  is,  that  if  goods  besbld  for  cash,  and  not  paid  for, 
thej  may  be  followed  and  claimed  in  an  actioh  of  revendicaUon,  if'broaght  within 
elg^t  days,  and  if  the  goods  have  romained  in  the  state  in  which  they  were  deliieted. 
Aylwin  v.  McNally,  Stuart's  Lower  Canada  Bcp.  541. 

By  the  Code  of  Loaisiana,  art.  3194,  the  vendor  of  a  chattel  not  paid  for  has  a  pte- 
ference  for  the  price,  over  other  crediton  of  the  vendee,  wbetbar  the  sale  was  made  on 
credit  or  without,  if  the  property  remains  in  tlie  possession  of  the  purchaser,  and  the 
privilege  exist,  though  the  vendor  has  taken  a  note  from  the  buyer.  This  privilege  is 
extingnished  by  the  destruction  of  the  thing  sold,  but  it  is  held,  that  if  the  vendee  sells 
the  goods  before  ha  has  paid  for  them,  the  money  dne  by  ti>e  second  vendee  will  repre- 
sent the  goods,  and  the  first  vendor's  privilege  will  attach  thereon.  Martin,  J.,  in 
Thayer  v.  Goodale,  4  Lonis.  Rep.  £S2. 

(i)  Goss  V.  Lord  Nugent,  S  B.  4  Adol.  S8.  Stowell  n.  Hobinson,  3  Bing.  N.  C. 
928.    Harvey  v.  Qrabham,  5  Ad.  &  E.  61. 

(c)  Inst.  S,  1,  41.  Ilnd.  3,  S4,  &  Code,  lib.  3,  tit.  3,  I,  SO.  Dig.  18, 1,  19.  Bjnk. 
Qiueal.  Jar.  Priv.  lib. 3,  ch.  IB.  Pothier,  Tnute  dn  Contrat  de  Vente,  n.  323.  Id. 
Traitd  de  la  Pro'pri^le,  pert  prem.  c  a,  art.  S39,  !i4a.  Domu,  b.  4,  lit.  S,  sec  !,  art.  3. 
This  is  also  the  mle  in  the  Scots  laff.  Bell's  Principles  of  the  Laws  of  Scotland, 
3d  edit  p.  28.    Before  delivery,  the  vendee  bos  only  the  jus  ad  rem,  and  not  the  jus 
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pleted,  even  though  the  title  was  still  in  ibo  vendor.  PerietUum 
reivendita,  r.ondum  tradila,  est  emptoris.  (a)  Pothier  endeavor* 
to  vindicate  this  principle  of  the  civil  law,  in  answer  to  the  ob- 
jections of  PoiFendoTf,  Barbeyrac,  and  others,  who  insisted  that 
the  dvil  law  in  this  respect  was  not  founded  on  principles  of 
natoral  justice,  {b)     We  think  the  common  law  very  reasonably 

fixes  the  risk  where  the  title  resides ;  and  ^vhen  the  bar* 
*499     gain  *is  made  and  rendered  binding  by  giving  earnest,  or 

by  part  payment, -or  part  delivery,  or  by  .a  comj^iance 
with  the  requisitions  of  the  statute  of  frauds,  the  property,  and 
with  it  the  risk,  attach  to  the  purchaser.  But  though  the  sella 
has  parted  with  the  title,  be  may  retain  possession  until  pay- 
ment ;  and  he  has  even  the  eqnitable  right  of  stoppage  in  tran- 
situ, In  the  case  of  the  insolvency  of  the  purchaser ;  and  that 
right  assumes  that  the  vendor  has  divested  himself  of  the  legal 
title,  and  that  the  property  has  passed  to  the  vendee,  while  the 
actual  posaeBsion  is  in  some  third  person  in  its  transit  to  the 
vendee.  , 

(5.)  Delivery  of  goods  to  a  servant  or  agent  of  the  purchas- 
er, (c)  or  to  a  carrier  or  master  of  a  vessel,  when  they  are  to  be 


(a)  Init.  3,  S4, 3,  bat  the  i«Uer  km  nOTenhelBH  boaod  to  protect  tbo  properlT  oil' 
tit  the  delinry.  lb.  3,  H,  3.  Fotbier,  Tnaik  dn  CoDtrat  d«  Vente,  pan  S,  A-  I, 
tec.  l,an.3. 

{b)  Heinscciiu,  in  his  excellent  treatin  on  the  law  of  dmdr,  uys,  that  the  riik  of 
the  thing  pnrchaBcd,  after  the  baigain  is  completed,  tbongb  withoat  deliverf,  ought 
to  fall  oD  the  buyer,  in  caaei  fiee  irom  fanlt  or  deUj  on  the  part  of  the  teller,  jwa 
CTfitar  jure  natura  nn«  traditioae  lit  dontinui.  Jnr.  Kat.  ec  Oentiam,  b.  I,  cfa.  13,  tec. 
353.  The  Code  Napoleon,  No.  15S3,  hai  dropped  the  nile  of  the  dvil,  and  followed 
that  of  the  Engliih  common  law ;  and  it  holds,  that  the  propert7  paaiai  to  the  buyer 
ai  toon  at  the  lale  ii  perfected,  withoni  either  deliTerj  or  payment.  Tbe  CEtU  Code 
of  LoQiaiana,  art.  S431,  follows  the  wonl»  of  the  Code  Napoleon.  In  the  case  of 
Heads  n.  Smith,  16  Conn.  K.  396-366,  Hr.  Jutice  Storn  has  giren  a  sncdiict,  cor- 
rect, and  learned  view  of  the  commoa  and  dTil  Uw  on  the  anb^ect  of  the  delirery  or 
non'delivery  of  the  articlB  sold,  or  the  efflcacyof  theconinct  of  taia. 

The  contract  of  ult,  as  regulated  bj  the  ciril  law,  ia  exanioed  and  diacnsaed  at 
large,  with  loand  jodgment  and  extensive  and  accurate  leamiog,  in  the  American 
Jurist,  No.  36,  for  April,  1B3S,  (toI.  xiii.)  Poihier's  elaborate  and  excellent  treatise 
CD  the  contract  of  aale,  [Ttait^  du  Contrat  de  Vente,)  is  founded  on  the  dvil  law,  ai 
iUustiated  bj  tbe  French  ciTiliaos,  and  adopted  and  ragalated  by  the  Frencb  law. 
Toalliec  has  also  written  largely  on  tbe  law  of  contract!  (Droit  CItU,  toL  tI.  and  riL) 
as  existing  nnder  tbe  new  civil  code,  and  tbeM  two  distingnished  dviliani  ate  equally 
admirable  for  their  logic  and  simplicity. 

(e)  Leeds  a.  Wright,  3  Boa.  &  PoU.  8M.    Dixon  v.  Baldwen,  6  Bast**  B«p.  176. 
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sent  by  a  carrier  or  by  water,  ie  equivaleat  to  delivery  to  the 
porchaser ;  and  the  property,  with  the  correspondent  risk,  imme- 
diately vests  in  the  purchaser,  subject  to  the  vendor's  right  of  " 
stoppage  in  transit  (a) '  A  delivery  by  the  consignor  of  goods 
on  board  of  a  ship  chartered  by  the  consignee,  is  a  delivery  to 
the  consignee ;  (b)  and  the  rule  is  the  same,  if  they  were  put  on 
board  a  general  shipfor  the  consignee,  (c)  The  effect  of  a  con- 
signment of  goods  by  a  bill  of  lading,  is  to  vest  the  property  in 
the  consignee.  A  delivery  to  any  general  earner,  where  there 
are  no  specific  directions  out  of  the  ordinary  nsage,  is  a  con- 
structive delivery  to  the  vendee ;  and  the  rule  is  the  same 
whether  the  goods  be  sent  firom  one  inland  place  to  another,  or 
beyond  sea.  But  if  there  be  no  particular  mode  of  carriage 
speciBed,  and  no  particular  course  of  dealing  between  the  par- 
ties, the  property  and  the  risk  remain  with  the  vendor 
while  in  the  hands  of  the  common  carrier,  (d)^  '  The  *  500 
delivery  to  the  agent  must  be  so  perfect  as  to  create  a 
responsibility  on  the  part  of  the  agent  to  the  buyer ;  (c)  and  if 
tiie  goods  be  forwarded  by  water,  the  vendor  ought  to  canse 
them  to  be  insured,  if  such  has  been  the  usage ;  (/)  and  he 
ought,  in  aH  cases,  to  inform  the  buyer,  with  due  diligence,  of 


(a)  Etbiu  d.  Hariett,  1  Lord  Sa^,  STI.  Dnlton  v.  Solomonion,  3  Bag.  &  Tall. 
SS3.  D*weB  V.  Feck,  8  Term  Itcp.  330.  Lndloivs  d.  Bonne  &  Eddy.  I  Johns.  Rep. 
15.  Smnmerilc.  Elder,  1  Binney's  Rep.  IM.  Griffith  u.  Ingtedew,  6  Serg.  ARawIe, 
4S9.  King  V.  Meredith,  S  Campb.  Bep.  «39.  Copoland  d,  Lewia,  3  Statkio'a  N.  P. 
Rep.  S3. 

(&)  Inglii  r.  nahenrood,  I  'Ean't  Rep.  915.  Fowler  v.  H'Taggart,  cited  in  7  Term 
Rep.  it3.    BohtUnek  v.  Inglis,  3  Enst'a  Rep.  395- 

(c)  Coxe  u.  Hirdini;,  i  Eut'i  Rep.  211.  Broim  v.  Hodgson,  S  Ctunpb.  Rep.  36. 
Groning  v,  Meodhnm,  5  Manle  &  Selw,  189. 

Id)  Contcs  V.  ChapliD,  2  Gale  &.  Davison,  552. 

{»)  Buckman  v.  Leri,  3  Campb.  Hep.  414.  Iffte  vendor  takes  upon  himself  actn- 
Mj  to  deliver  the  goods  to  ihe  vendee,  he  stands  jo  the  risk ;  but  if  the  vendee  orders 
a  panicnlar  mode  of  conveyance,  the  vendor  is  excused.  Lord  Mangfleid,  in  Tale  n. 
Bayle,  Cowp.  Hep.  394.  Goodwjn  e.  Douglas,  I  Cheeve'a  Law  &  Gq.  8.  C.  Rep. 
1T4. 

{/)  Cothay  D.  Tute,  3  Carap.  129. 


>  But  delivery  to  a  eaiTier  ia  held  not  to  sathfy  the  itatuts  of  ftaada,  nnleH  the  oan 
vaithaagBDtofthe  vendee,  with  pawei  to  accept  the  gooda.  MeredilJt  v.  Ueigh,23  £ 
L.  &  Eq.  91.    Froetburg  Mining  Co.  v.  N.  E.  Glass  Oo.  »  Cnsh.  116. 

■  JoQss  V.  Bradner,  10  Barb.  R.  198. 
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the  consignment  ami  delivery,  (a)  Until  the  party,  leceiTing  a 
consignment  or  remittance  ma4le  on  acconnt  of  the  consignor, 
has  done  some  act  recognizing  the  appropriation  of  it  to  a  par- 
ticular specified  purpose,  and  the  party  claiming  under  the  ap- 
propriation has  signified  his  acceptance  of  it,  ao  as  to  create  a 
privity,  the  property  and  its  proceeds  remain  at  the  risk  and  on 
the  account  of  the  remitter  or  owner,  (b) 

(6.)  Sjrmbolical  delivery  wUl,  in  many  cases,  be  aufficient  and 
equivalent,  in  its  legal  effects,  to  actnaJ  delivery.  The  delivwy 
of  the  key  of  the  warehouse  in  which  goods  Bold  are  deposited, 
or  transferring  them  on  the  warehoaseman  or  wbaifinger's  hook 
to  the  name  of  the  buyer,  is  a  delivery  sufficient  to  transfer  the 
property,  (c)'  So,  the  delivery  of  the  receipt  of  the  storekeepev 
for  the  goods,  being  the  docnmentary  evidence  of  the  taUe,  has 
been  held  to  be  a  constructive  delivery  of  the  goods,  (d)  There 
may  be  a  symbolical  delivery  when  the  thing  does  not  admit  of 
actual  deliveiy.  The  delivery  maat  be  such  as  the  nature  of  the 
case  admits,  (e)  We  have  a  stiiking  instance  of  this  in  the 
Pandects,  (/)  where  the  delivery  of  wine  is  held  to  be  made  1^ 
the  delivery  of  the  keys  of  the  wine  cellar ;  and  the  consent  of 
the  party  upon  the  spot  b  sufficient  posaession  of  a  coloma  of 

granite,  which,  by  its  weight  and  magnitude,  was  not 
*501     susceptible  of  any  other  delivery ;  and  possession  "was 

taken  by  the  eyes,  and  the  declared  intention.^     In  the 


(d)  Bell  on  the  Contract  of  Sale,  Edin.  ISM,  p.  89. 

(6)  Tiernui  t>.  Jftckson,  6  Petera's  tJ.  8.  Bep.  SSO.  Williuu  v.  Everett,  U  Ext, 
SS2.     Grant  n.  Aosten,  9  Price,  H.  SS,  8.  F. 

{c)  l«rd  HardwickB,  1  Atk.  Rep.  171.  Lord  Eenjoo,  7  Term  Rep.  71.  1  Emi'b 
Bep.  194.  Harman  v.  Aaderaon,  S  Campb.  Bep.  243.  Pothier,  Trait^  du  Droit  da 
Fropri^te,  No.  199.    Dig.  41,  1,  9,  6. 

Id)  Wilke*  &  Fontaine  v.  Fenu,  B  Johat.  Rep.  339. 

(e)  Lord  Eenyon,  1  £ut'»  Rep.  164.  (/)  Dig.  41,  i,  1,  ai. 


'  Fiickard  v.  Dnnsmon,  11  Coih.  1B3.  In  ViDing  e.  Oilbretb,  aB  Me.  4M,  delirer?  of 
the  kej  waa  held  eofficlaot  to  pau  a  ibop  bailt  oa  the  land  of  another,  and  thbrofore,  no- 
der  the  cU^umitancea,  pertonol  property. 

>  This  iltnstration  wa>  noticed  in  the  nearly  parallel  cam  of  Shindler  e.  Houston,  1 
CiHnit.  SSI,  in  which  It  wu  held,  that  a  naked  verbai  agreemaat,  thongh  the  propeitj  waa 
deciguated  by  the  partiea  at  the  time,  wai  Dot  a  auffioieat  delivery  and  acoeptanoe  witfain 
the  itatuta  of  fraud*.    Some  ant  of  acceptance  woa  held  to  be  neceuar;  to  latUfy  the 
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sale  of  a  ship,  or  goods  at  sea,  the  delivery  most  be  symbolical, 
by  the  delivery  of  the  docameDtary  proofe  of  the  title ;  and  the 
delivery  of  the  grand  bill  of  sale  ie  a  delivery  of  the  ship  itr 
self,  (o)'  A  bill  of  sale  of  timber,  and  materials  of  great  bulk 
lying  OQ  the  banks  of  a  canal,  or  marking  the  timber,  has  been 
held  to  be  a  delivery  eofficient  to  make  the  possession  follow  the 
right.  It  was  as  complete  a  delivery  and  possession  as  the  sub- 
ject matter  reaaonably  admitted,  (b)  '  Taking  a  bill  of  parcels, 
and  an  order  from  the  vendor  on  the  storekeeper  for  the  goods, 
and  going  and  marking  them  with  the  initials  of  one's  name, 
has  been  held  a  delivery,  (e)  Taking  a  bill  of  parcels,  and  the 
wder  on  ^e  warehouseman,  and  paying  the  price,  has  been  held 
.  to  be  a  complete  and  executed  contract,  so  as  to  pass  the  prop- 
egty  and  the  risk  of  the  articles  sold,  (d)  The  mere  communi- 
cation of  the  vendor's  order  on  a  wharfinger  or  warehouseman 
for  delivery,  and  assented  to  by  him,  passes  the  property  to  the 
vendee,  (e)^  Even  the  change  of  mark  on  bales  of  goods  in  a 
warehouse,  by  direction  of  the  parties,  has  been  held  to  operate 


(a)  AAmaoa  v.  MaliDg,  S  Term  Bap.  4B2. 

{b)  Mnnton  v.  Moor«,  T  T«rai  Rep.  67,  Storeld  v.  Eogbes,  14  But'a  Bep.  a08. 
Videri  InAa  tnaiitat  qiiai  emptor  ngnatiH.  Dig.  18,  E,  14,  1.  IT  the  vendee  be  already 
in  poMe»aian  vt  the  goods,  the  BOle  to  him  by  BgraemeDt  of  At  partiaa  is  complete  by 
the  waant  of  the  vendor,  witbaat  any  other  than  conatrnctive  delivery;  fur  he  hu 
piMMSsion,  in  fact,  already.  Inst.  2, 1,  43.  Carter  d.  WHlard,  19  Pick.  6,  7.  Shnrv 
US  V.  Willard,  ib.  SIO;  and  if  the  goods  sold  be  in  the  cnstody  of  a  third  party  for 
the  vendor,  a  notice  (o  him  bj  the  parties  is  a  good  consmctive  delivery.  TuKWortb 
u.  Moore,  9  Pick.  347.     Carter  v.  Willard,  19  ibid.  1. 

(c)  Sollingavrorth  i^.  Napier,  3  Caincs's  Sep.  182.  A  mere  delivery  of  a  tall  of 
parcels,  witboul  more,  is  not  a  toflicient  delivery  of  the  goods  to  prevent  the  attach- 
ment of  them  at  the  instance  of  a  creditor  of  vendor.  Lanfear  d.  Sumner,  IT  Mass. 
Rep.  110.    Carter  b.  WiUard,  19  Pick.  E.  I. 

(d)  Pleasants  c  Pendleton,  6  Randolph'^  Bep.  473. 

(a)LDcas  d.  Dorrien,  7  Taunt.  Rep.  !T8.  Searle  v.  Eeeves,  8  Esp.  Rep.  S98. 
Bencall  v.  Bnm,  3  Bam.  &  Cress.  493. 


1-  So  where  pencnal  property  at  the  time  of  mle  Is,  A<oin  Its  situation,  incapable  or  de- 
livery, the  deUveiy  of  the  bill  of  sale  or  other  evidence  of  title,  Is  snfficlent  to  transfer  the 
proptrlji  and  the  po—atiM.  Gibson  c.  Stevans,  8  How.  U.  S.  884.  Stanton  v.  Small, 
3  Sandf,  S.  C.  B.  ISO. 

*  But  the  delivery  and  acoeptanoe  of  tn  order  I*  not  an  acceptance' of  the  floods  withm 
the  Btatntg  of  frauds.  There  tnnst  be  a  selection  and  acceptance  of  the  goods,  and  the 
assent  of  the  whorflnKer  to  hold  them  for  the  vendee.  Fartiia  e.  Hone,  16  M.  &  W,  119. 
Stevens  •.  Stewart,  i  Oal.  140.    See  also  Oodt«  «.  Boh,  SS  £ng.  L.  &  Eq.  ma,  and-note. 
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as  an  actual  delivery  of  the  goods,  (a)  A  delivery  of  part  of  a 
parcel  of  articles  selected  and  purchased  without  any  objectioa 
at  the  time  as  to  the  delivery  of  the  residue,  lakes  the  caae  oat 
of  the  statute  of  frauds  as  to  the  whole  of  the  goods  bo  pur- 
chased, (by  The  case  would  be  different  if  the  purchaser  paid 
for  the  articles  delivered,  and  left  the  residue  undelivered  and 
wholly  unpaid  for.  (c)  If  the  vendor  takes  .the  vendee  within 
sight  of  ponderous  article^  such  as  logs  lying  witliin  a  boom, 
and  shows  them  to  him,  it  amounts  to  a  delivery,  thongh  the 

vendee  should  suffer  them  to  lie  within  the  boom,  as  is 
•502     usual  with  such  property,  *  until  he  have  occasion  to  use 

them,  (d)'  Delivery  of  a  sample  has  been  sufficient  to 
transfer  the  property,  when  the  goods  could  not  be  actually  de- 
livered until  the  seller  had  paid  the  duties ;  that  fact  being 
known  and  understood  at  the  time,  and  when  the  buyer  accept- 
ed of  the  sample  as  part  of  the  quantity  purchased,  (e)  The 
delivery  must  always  be  according  to  the  subject-matter  of  the 


(a)  Lord  EUeDborODgfa,  14  Ekst's  Rep.  813.  The  seleciii^  and  ma^ag  of  sheep, 
in  the  poueniOD  of  B,,  nho  ia  deaired  to  rewin  poKseuion  of  them^br  the  rendce, 
vat  held  to  be  a  saffident  delirerj  to  complete  the  sale  and  pass  the  propenj.  Bar- 
njy  V.  Brown,  9  Venoont  Bep.  3T4.  1  Bell's  Com.  176.  Campbell  v.  Bony.ibid. 
The  Vennont  and  the  Scotch  dedaioni  were  founded  on  the  same  circnirutances. 

(6)  SInbey  v.  Hcjward,  a  H.  Blacks.  509.  BeMej  v.  Parker,  2  B.  &  Cress.  37. 
Elliote  B.  Thomas,  3  Mees.  ft  Wels.  170.  Mills  v.  Hunt,  30  Wendell,  431.  Delivery 
of  part  of  goods,  eold  for  ihs  whole,  applies  to  all  the  goode  embraecd  by  the  contract 
of  sale,  although  they  happen  to  be  scattered  in  different  and  distant  places.  ShnitledT 
D.  Willard,  19  Pictc.  Bep.  SOa,  £10,  311. 

(c)  Walworth,  Ch.,  in  Uills  d.  Hunt,  80  Wendell,  434. 

(if)  Jewctt  0.  Warren,  IS  Mass.  Itep.  300,  S.  P.     Shindler  ir.  Houston,  1  Denio,  49. 

{«)  Hinde  v.  Wbitehouae,  7  Eaat'a  Rep.  55S.  But  generally,  aa  a  enbetitote  for 
re  delivery,  the  taking  of  samples  has  noeffiKi.  Hill  d.  Bachanan, 
1  Bell'aCom.  183. 


1  Bat  the  rule  will  be  olherwiie,  if  the  contract  be  Cor  the  sale  of  separate  and  distiDOt 
pircels,  (0  tte  delivered  at  distinct  periods  of  tin».  Seymour  v,  Davis,  3  Saodf.  (Law)  B. 
ISO.  Whan  contTBcts  (or  the  sale  of  several  pareelt  are  reduced  into  one,  of  which  a 
memorandum  is  signed  by  the  vendor,  a  delivery  of  any  part  to  tlie  vendee  takes  the 
whole  out  of  the  statute  of  frauds.  Bigga  v.  Wisking,  3b  Gug.  L.  &  Kq.  367.  If  several 
owners  make  a  Joint  sale,  and  one  of  them  delivers  a  portion  of  his  parcel,  this  is  a  part 
delivery  to  satisfy  the  statute  of  rmuds.  Field  c.  Bunk,  2  Zabr.  G35.  Bnt  the  [(nestion 
whelhei  the  delivery  of  a  part  was  intended  for  the  whole,  must  be  left  to  the  jury.  Pratt 
B.  Chose,  40  Me.  269,  end  cases  cited. 

■  But  see  Shindler  v.  Eooatoo,  I  ComsL  361,  cited  stfn-o,  p.  [*  GOI.] 
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delivery,  and  the  property  most  be  placed  under  the  control  and 
power  of  the  vendee,  (a) 

Cutting  of  the  spills  of  wine-casks,  and  marking  the  initials 
of  the  purchaser's  name  on  them,  has  been  held  an  incipient 
delivery,  sufficient  to  take  the  case  out  of  the  statute,  (b)  So  if 
the  purchaser  deal  with  the  commodity  as  if  it  were  in  his 
actual  posseuion,  this  has  heen  held  to  supersede  the  aecessity 
of  proof  of  actual  delivery,  (e)  Where  a  purchaser  at  the  mer- 
chant'^ shop,  marked  the  goods  which  be  approved  of,  and  laid 
them  aside  .on  the  counter,  and  went  for  a  porter  to  remove 
them,  without  receiving  a  bill  of  parcels,  or  stipulating  a  time 
of  paymeutj  oi  tendering  the  merchaof  s  note,  which  he  was  to 
offer  in  payment,  it  has  been  held,  that  the  property  in  the 
goods  was  not  changed  by  that  transaction,  (dj  Since  that 
decision,  a  more  relaxed  rule  has,  at  times,  been  adopted ;  and 
it  has  been  heid,  that  on  the  purchase  of  a  horse  without 
memorandum,  payment,  *or  actual  delivery,  the  verbal  *503 
request  of  the  buyer  that  the  vendor  keep  the  h<»se  in  his 
possession  for  a  special  porpose,  and  the  consent  on  the  part  of 
the  vendor,  amounted  to  a  constructive  delivery,  sufficient  to 
take  the  sale  out  of  the  statote.  {e)  This  case  has  since  been 
questioned,  as  carrying  the  doctrine  of  constructive  delivery  to 
the  utmost  verge  of  safety ;  and  the  latter  cases  seem  to  have 
resumed  a  stricter  doctrine,  and  qualified  the  inference  to  be 
drawn  £rom  the  acts  of  the  buyer.  The  presumption  of  a  de- 
livery  is  not  readily  allowed,  when  there  has  been  none  in  fact ; 
for  it  goes  to  deprive  the  seller  of  the  possession  and  of  his  lien, 
without  payment.  (/)'     The  purchase  of  a  part  of  a  heap  of 

(a)  3  N.  H.  Rep.  318.  Incorporeal  righn  are  not  imceptible  of  actual  dcliverj, 
ud  a  qnasi-posBsasion  is  taken,  when  the  tue  commencea,  as  a  right  of  way.  8o,  the 
deliverj  of  a  debt  or  chose  in  action,  consists  in  the  aaaignment  of  it,  with  notice. 
Pothier,  Ttait^  du  Droit  da  Propri^tfe,  Hos.  iU,  ai5. 

{b)  Anderton  d.  Scott,  I  Campb.  Bap.  235,  n. 

(e)  Chaplin D.Bogers,lEast'i Rep. 193.  Blenkinsop p. ClajtOD,  1  Mooi«'« Bep. 338. 

((f)  Ducilb  V.  Ritchie,  1  Dall.  Bap.  171.  Bo  bIm,  to  the  tame  point,  Baldej  t>. 
Paifcer.  a  Bam.  &  Cress.  M. 

(«)  Elmore  V.  Stone,  I  Taunt.  Bep.  49S. 

(/)  Tempest  v.  Fitzgerald,  3  Barn,  &  Aid.  SSO.  Carter  v.  ToDSsaiDl,  S  ibid.  85S. 
Dole  D.  Stimpson,  31  Pick.  3S4. 

'  Bolmei  V.  Hoskins,  38  Eng.  L.  &  Eq.  561. 
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grain,  or  of  other  goods  in  bulk,  if  ^e  same  be  not  measoied  off 
and  separated  at  the  time,  is  not  valid,  even  though  the  seller 
afterwards  measured  it  off  and  set  it  apart  for  the  Tendee.  (a) 
On. the  otiier  hand,  pr(ft>ity  in  dealing,  the  interests  of  com- 
merce, and  the  variety,  extent,  and  rapidity  of  circulation  a( ' 
property,  which  it  has  introduced,  lequiie  that  delivery  should 
frequently  be  presumed  from  droomatances ;  and^a  destination 
of  the  goods  by  the  vendor  to  the  use  of  the  vendee,  the  mark- 
ing them,  or  making  them  up  to  be  delivered,  or  the  removing 
them  for  the  purpose  of  being  delivered,  may  all  entitle  the  ven- 
dee to  act  as  owner,  (b)  But  the  presumption  fails  when  posi- 
tive evidence  contradicts  it,  as  in  the  oaee  of  a  refusal  on  the 
part  of  the  vendor  to  part  with  the  goods  until  payment ;  (c) 
and  on  the  part  of  the  vendee  to  take  the  goode  when  in- 
•  504  spected ;  (rf)  *  or  the  delivery  be  of  a  sample  which  ia  no( 
part  of  the  bulk  of  the  commodity  sold.  The  good  sense 
of  the  doctrine  on  the  subject  would  seem  to  be,  that -in  ardea 
to  satisfy  the  statute,  there  must  be  a  delivery  of  the  goods  by 
the  vendor,  with  an  intention  of  vesting  the  right  of  possession 
in  the  vendee,  and  an  actual  acceptance  by  the  vendee,  with  an 
intention  of  taking  possession  as  owner,  (e) 

If  the  subject-matter  of  the  contract  does  not  exist  in  rerun 
ttatura,  at  the  time  of  the  contract,  but  remained  to  be  there- 
after fabricated  out  of  raw  materials,  or  materials  not  put  toge- 
ther, it  is  conseqauit^  incapable  of  delivery,  and  not  within  the 
statute  of  frauds ;  and  the  contract  ib  valid  without  a  compli- 
ance with  its  reqnisitione.  (/)  The  caae  rests  entirely  on  coo- 
fa)  Howe  t>.  Palmer,  3  Bam.  &,  Aid.  321.  Salter  v.  Knox,  1  Bell's  Com.  181,  n. 
S.  P.    Eagle  D.  Eichelbe^er,  6  Watti,  29.    See  aipra,  p.  496,  8.  P. 

(6)  Lord  Loi^hboroBgli,  1  H.  BUoki.  Bep.  363.  1  Campb.  N.  P.  Bep.  238.  Par- 
ker t>.  DoDaldsoii,  3  Watts  &  Serg.  I. 

[c)  Ooodsll  V.  SkelloD,  2  E.  Black*.  Bep.  3ie. 

id)  Kent  v.  HnsldiisoD,  3  Bos.  &  FuD.  233.  Tbe  delivei?  to  the  carrier  will  not 
eoncliule  the  Tendee,  and  be  cooitnied  into  aa  actual  acceptance  of  the  gooda,  bo  lODg 
at  the  Tendst  retaiiu  the  rig^t  of  inspection  npon  the  ultimate  delivery,  and  to  ol^ect 
to  either  the  qnandt?  or  qoali^  of  the  goods.  Aitej  v.  Emerj,  4  Maule  &  Selw.BU. 
Haoson  e.  Armitage,  G  Bam.  &  AM.  559^ 

(e)  Fhillipi  cBigioUi,  i  Ban.  &  Ones.  JU. 

(/)  Towen  v.  Oiborae,  8lr.  «>6.  Orores  v.  Bock,  8  Maole  &  Setw.  ITS.  Little- 
dale,  3.,  ID  Smith  u.  Snrman,  9  Bam.  &  Cre«s.  S6I .  Mixer  v.  Howorth,  II  Kck.  SOS. 
3ee  also  infia,  p.  MI,  n.  c. 
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tract,  and  do  property  pasaes,  until  ibe  artide'  is  finished  and 
delivered,  (a) 

If  the  buyer  unreasonably  refaees  to  accept  of  the  article 
sold,  the  seller  Ib  not  obliged  to  let  it  poriah  on  his  hands,  and 
run  ibe  risk  of  the  solrency  of  the  bnyeor.  The  usage,  on  the 
D^ect  or  refusal  of  the  buyer  to  come  in  a  reasonable  time, 
after  notice,  and  pay  for  and  take  the  goods,  is  for  the  vendor 


(it)  HocUow  V.  Mangles,  1  Taunt.  R«p.  318.  Atkinson  ».  Bell,  8  Bani.  &  Ci«m. 
277.  In  the  Scotcli  lav,  if  gooda  be  pnrchsud  fWna  a  maan&ctarar,  befora  rame 
necessary  operation  of  his  art  be  completed,  as  if  one  buji  a  ship  on  the  ilockj,  or  a 
vase  in  the  bands  of  a  goldsmith,  unQnished,  or  ootton  goods  npon  the  loom,  in  a 
state  ofpreparation,  and  the  price  be  paid,  (here  is  held,  In  these  cases,  to  be  a  con- 
itrnctive  deliveij  aaffidenc  to  pass  the  property ;  and  this  was  the  docltitie  of  the 
ciTil  Ian.  I  Beir»  Com.  176,  178.  This  may  be  veiy  re««ooable  doctrine ;  bat  the 
English  rnlo,  according  to  the  case  in  Taunton,  is  more  strict,  and  it  requires  the 
chatta!  to  be  finished,  and  in  a  statu  for  delivery,  and  to  be  delivered,  according  to  (he 
OBUire  of  Uie  case,  to  change  the  property.  Li  Woodi  v.  Ruasell,  6  Bam.  &  Aid. 
943,  Ch.  J.  Abbott  laid  down  the  principle,  that  when  a  ship  is  btdlt  npon  ipecial  eon- 
tract,  and  portions  of  the  price  were  to  be  paid  according  to  the  progress  of  the  work, 
those  payments  appropriate  specifically  to  the  purchaser  the  vessel  so  in  progress, 
and  vest  the  property  as  between  him  and  ^e  builder,  so  as  to  entitle  him  lo  insist  an 
the  completion  of  that  very  vcasel.  The  same  principle  is  declaAd  in  the  Scots  law. 
Simpson  t>.  Duncanson,  cited  in  Bell  on  the  Contract  of  £ale,  Edin.  1811,  p.  IT,  Bat 
the  court  of  K.  B.,  in  Clark  v.  Spcnco,  4  Adolph.  &.  BUis,  418,  admitted  with  relao- 
tance  the  authority  for  this  now  principle,  and  said  that  the  general  and  prior  rule  of 
law  was,  that  under  a  contract  for  bailding  a  vessel,  or  any  diing  not  existing  in  spe- 
cie at  the  time  of  the  contract,  no  property  vested  in  the  purchaser  during  the  (irogress 
of  the  worii,  even  though  the  precise  mode  and  time  of  payment  were  fined,  nor  untJl 
the  thing  was  delivered,  or  ready  for  delivery,  and  approved  of  by  the  purchaser ;  and 
ihat  the  purchaser  was  not  bound  to  deliver  the  identical  article,  if  another  answered 
the  speciGcaUon  in  the  gontract.  The  court  nevertheless  followed  the  auEhoricy  of 
Woods  V.  Busaell.'  In  Lunn  v.  Thornton,  1  Man.  Gr.  &  Sc.  379,  it  was  adjudged 
that  personal  property,  not  belonging  W  the  grantor  or  vendor  at  the  time  of  the 
grant  or  bill  of  sate,  would  not  pass  by  it,  as  if  a  bill  of  sale  be  execaied  of  gopds 
in  a  shop,  and  other  goods  be  alUrwards  added  to  them  by  the  vendor  to  give 
effect  to  the  grant;  the  grantor  mast  ratify  it  by  some  act  done  by  him  after  he 
has  acquired  the  property.'  The  !4tb  rale  in  I«rd  Bacon'*  Maxims  is  (o  the  same 
effect. 


1  Butteiworth  v.  MoEinley,  11  Homph.  soe.  Bead  o.  Fairbanks,  24  Eng.  L.  &  Eq.  220. 
Wood  D,  Bell,  86  Eng.  L.  &  Rq.  14B.  Bat  In  Andrews  s.  Dniant,  1  Kern,  SG,  the  New 
Totk  Court  of  Appeals  rejected  the  English  rule,  and  held,  that,  in  a  ease  similar  to  Wood 
v.  Russell  or  Clark  0.  Spenoe,  the  property  woald  not  poai  to  the  veodee  before  the  com 
pMlonof  tbewoit.    See  also  Hoody  «  Brown,  84  Me.  lOT. 

*  Hotcbkis*  V.  OUver,  6  Deoio'i  K.  81S. 


iH,zedr,yGOOgIe 


688  OP  PERSONAL'  PBOPBRTT.  [PART  V. 

to  sell  the  same  at  auction,  and  to  bold  the  buyer  responeible 

for  the  deficiency  in  the  amount  of  sales,  (ay 
*505  'CO  The  place  of  delivery  ia  frequently  a  point  of 
consequence  in  the  constraction  of  the  contract  of  sale. 
If  no  place  be  designated  by  tbe  contract,  the  general  rale  is, 
that  tbe  articles  sold  are  to  be  delivered  at  the  place  where  they 
are  at  the  time  of  tbe  sale.  The  store  of  the  merchant,  tbe  shop 
of  the  manofacturer  or  mechanic,  and  tbe  farm  or  granary  of 
the  farmer,  at  which  the  commodities  sold  are  deposited  or 
kept,  must  be  tbe  place  where  the  demand  and  delivery  are  to 
be  made,  when  the  contract  is  to  pay  Upon  demand,  and'  ia 
silent  as  to  the  place.  This  appears  to  be  the  general 
•506     doctrine  on  the  subject. (6)     Pottiier  'distinguishes  be- 


(a)  Sands  &  Cramp  v.  Tftflor  &  Lovett,  5  Johns.  Rep.  395.  Adams  o.  Minick 
deed  in  5  Serg.  £  Rawte,  32.  Girard  v.  Taggart,  9  ibid.  19.  M'Combs  v.  M'Een- 
man,  2  Walts  &  Serg.  816.  Where  Ihe  pnrchaier  refused  to  pay  for  a  thing  sold  by 
lb«  sheriff  at  a  public  sale,  and  ihe  sheriff  resells  Che  article  at  a  lover  priec,  the  rals 
of  damages  agtinet  th«  purchaser  is  the  differenco  between  the  finE  bid  and  the  socond 
sale,  for  that  is  the  loss  actoally  sustained.  Lamkin  c.  Crawford,  8  Alabama  Bcp. 
N.  S.  153. 

(6)  Pothicr,  Traits  des  Oblig.  No.  513.  Traits  da  Contrat  de  Tenia,  Nos.  4S,  46, 
51,  M.  Code  Napoleon,  n.'160S.  Tonllier,  Droit  Ciril  Fran^ais,  torn,  vii,  n.  90. 
Civil  Code  of  Louisiana,  art.  S469.  Adams  u.  Minick,  ui.  tap.  Lobdell  v.  Hopkins, 
5  Cowcn's  Bop.  516.  Chipman's  Essay  on  the  Law  of  Coutraj^,  29,  30,  Goodwin, 
B.  Holbrook,  i  Wendell's  Rep.  380.' 

The  Code  Napoleon,  in  respect  to  the  contract  of  sale,  and  in  respect  to  all  other 
cODtracts,  seems  to  be,  in  a  great  degree,  a  concise  abridgment  or  snmmaryflf  the 
writings  of  Polhier.  M.  Dnpin,  in  his  dissertadon  prefixed  to  the  edition  of  the 
works  of  Pothicr,  published  in  Paris  in  1827,  says,  that  three  fourths  of  the  Code 
Gitil  have  been  literally  extracted  from  Polhiera  treatises.  The  nCility  of  the  latter, 
and  their  great  merit  in  learning,  penpicniCj,  and  accuracy  of  illustration,  are  far  from 
being  superseded  or  eclipsed  by  the  simplicity,  precision,  and  brevity  of  the  code. 
THe  aid  of  the  French  civilians  of  the  former  school  has  been  found  as  indispensable 
aa  ever.  The  Code  Napoleon  and  Coda  de  Commerce  deal  only  in  general  rales  and 
regulations.  They  are  not  sufficiently  minute  and  provisional  to  solve,  without  jn- 
dicial  discussion,  the  endless  qneetiODs  that  eonstantlj  arise  in  the  bosineas  of  liie. 
The  citation  of  adjudged  cases,  M.  Dnpin  says,  is  so  very  common  in  the  Fntndi 
ooorta,  that  there  seems  to  be  on  emulation  who  shall  cite  the  most.  (Jurisprndence 
dea  Aireta,  Pref.)    Between  tbe  jeiai  1800  and  1827,  there  were  upwards  of  two 


1  It  is  declared  not  to  be  necewaryin  New  York,  that  sac h  sale  shoold  be  by  auction; 
it  may  l>e  in  the  ordinary  manner,  upon  notice  to  the  .par^  in  default.  Croaks  i.  Moore, 
I  Sandf.  (Law)  B.  29T.     Conway  v.  Bush,  4  Barb.  S.  C.  Bep.  S04. 

*  Bronson  v.  Gleaton,  T  Barb.  8.  0.  Bep.  471. 
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tween  contracts  for  a  thing  certaio,  ae  for  all  the  wine  of 
the  Vintage  of  the  vendor,  and  a  contract  for  any  thing  inter- 
mediate,'as  a  pail  of  ^oves,  a  certain  quantity  of  corn,  wine, 
&C.  In  the  f<»mer  case,  the  delivery  is  to  be  at  the  repository 
where  the  wine  was  at  the  time  of  the  contract ;  and  this  is 
reasonably  supposed  to  be  the  nnderstanding  of  the  parties,  as 
the  pnrchasei  would  then  be  able  to  see*  that  he  had  the  whole 
quantity  agreeably  to  the  contract.  In  the  latter  case,  the  prop- 
erty is  to  be  delivered  at  the  debtor's  place  of  residence,  untess 
the  parties  lived  near  each  other,  and  the  thing  be  portable ;  in 
which  case  the  place  of  payment  wonld  be  the  creditor's  resi- 
dence, (a)  The  common  law  on  the  subject  of  the  delivery  of  * 
specific  articles  which  are  portable,  makes  a  distinction  between 
iiie  contract  of  sale,  and  the  contract  to  pay  a  debt  at  another 
time  in  snch  articles.  We  have  seen,  that  in  the  contract  of 
sale  the  delivery  is  to  be  at  the  place  where  the  vendor  has  the 
article ;  but  in  the  other  case,  the  weight  of  authority  would 
seem  to  be  in  favor  of  the  rule,  that  the  property  wae  to  be  de- 
livered at  the  creditor's  place  of  residence,  though  the  cases  on 
Hbe  subject  are  not  easily  reconcilable  with  each  other. 

Lord  Coke  lays  down  the  rale,{&)  that  if  the  contract  be  to 
deliver  specific  articles,  as  wheat  or  timber,  the  obligor  is  not 
bound  to  carry  the  same  abroad,  and  seek  the  obligee,  (as  in 
the  case  of  payment  of  money,)  but  he  must  call  upon  the 
obligee  before  the  day,  to  know^  where  he  would  receive  the 
articles,  and  they  must  be  delivered,  or  the  obligor  must  be 
ready  and  able  to  make  the  delivery,  at  the  place  designated 
by  the  obfigee.  (c)     This  doctrine  was  admitted  in  the  case  of 


Imiidred  original  trealiMS  and  compendhimt,  npon  different  lillM  of  the  law,  pnb- 
liibed  in  FruKe.  M.  Toallier  has  undortaken  »  commeatarr  upon  the  I^Dch  Civil 
Law,  accordiDg  io  the  order  of  the  Code,  whidi  has  already  extended  to  twelve 
TOlnmee,  and  in  iS39,  hli  Droit  Civit,  the  5th  editioD,  wm  pnbliihed  tt  Parii  in 
fifteen  Tolamea ;  and,  t»  lu  u  I  may  be  permitted  to  judge,  trom  a  very  imperfect 
Itnowledge  of  the  French  law,  he  seema  to  rival  even  Pothier  himself  in  the  compn- 
hensivenesi  of  his  plan,  and  in  the  felicity  of  ita  execntion.  In  1844,  the  Conn  de 
Droit  Franfais  snivant  le  Code  Civil,  by  M.  Dnranton,  was  pnblUhed  at  Parii  in 
twenty-two  volnmes. 

(a]  Pothier,  Tiail^  dea  OUig.  No*.  S19,  SIS.  ^Bdley  v.  Faitington,  4  Arkuuas 
Bep.  533. 

lb)  Co.  tiU.  SIO  b. 

(e)  En  the  caie  o!  die  pajnunt  of  1110M7,  (h«  (dd  kw  w»  declared,  as  late  •>  tl» 
88* 
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Aldrich  V.  Albee,  (a)  in  which  it  was  declared,  that  if 
*d07  *  DO  place  be  mentioned  in  the  contract,  to  deliver  Spe- 
cific articles,  (and  which  in  that  case  were  hay,  bark,  and 
shingles,)  the  creditor  had  the  right  to  name  the  place.  It  is 
evident,  however,  that  this  rule  must  be  received  with  consid- 
erable qualification,  and  it  will  depend,  in  some  d^«e,  upon 
the  nature  and  use  of  the  article  to  be  delivered.  The  cr^tor 
cannot  be  permitted  to  appoint  an  unreasonable  place,  and  one 
so  remote  from  the  debtor  that  the  expense  of  the  transporta- 
tion of  the  articles  might  exceed  the  price  of  them.  If  the 
place  intended  by  the  parties  can  be  inferred,  tiie  creditor  has 
'  no  right  to  appoint  a  different  place.  But  if  no  place  of  per- 
formance be  designated,  and  none  can  be  clearly  inferred  from 
'  collateral  circum stances,  it  seems  to  have  been  again  admitted 
that  the  creditor  may  deai^ate  a  reasonable  place  for  the  de- 
livery of  the  articles,  (ft)  Mr.  Cbipman  (c)  states  it  as  a  rule  of 
the  common  law,  well  understood  and  settled  in  Vermont,  that 
if  a  note  be  given  for  cattle,  grain,  or  other  portable  articles, 
and  DO  place  of  payment  be  designated  in  the  note,  the  credit- 
or's place  of  residence  at  the  time  the  note  is  given,  is  the  place 
of  payment.  The  same  rule  is  dedared  in  New  York,  when  - 
the  time,  but  not  the  place  of  the  payment  of  the  portable 
article  is  fixed,  (d)  If  the  article  be  not  portable,  but  ponderous 
and  bulky,  then  Lord  Coke's  rule  prevails,  and  the  debtor  must 
seek  the  creditor,  or  get  him  to  name  a  place ;  and  if  no  place, 
or  an  nnreaeonable  one  be  named,  the  debtor  may  deliver  the 


caM  of  Smith  i>.  Smith,  3  Hill's  N.  T.  Rap.  35),  that  if  no  place  of  pajineiit  be  agreed 
on,  the  ptutj  who  is  to  paj  iniiaC  seek  Ilie  other,  if  within  the  state ;  and  a  tender  ai 
his  residence,  in  his  absence,  is  not  good- 
fa)  I  Oreenleafs  Rep.  ISO.  In  the  aubsequent  case,  in  the  uune  court,  of  Bi^iy 
v.  Whitney,  5  ibid.  193,  it  iras  declared  to  be  nell  Bcttted,  that  where  no  place  ii 
■^pointed  for  the  deliver;  of  specific  articles,  the  obligor  mnst  go  before  the  day  of 
parent  to  the  obligee,  and  know  what  place  he  will  appoint  la  recelTe  tbem.  The 
fint  act  is  to  b«  done  by  the  debtor,  and  if  he  omits  lo  do  it,  he  is  in  default.  See 
also  Bean  v.  Simpson,  16  Maine  Rep.  49.  Howard  u.  Miner,  30  ib.  325,  and  Mingns 
D.  Pritchet,  3  Dev.  H.  C.  Hep,  78,  S.  P. 
(6)  Cnrriar  v.  Cuixier,  3  N.  H.  Rep.  7S. 

(c)  Essay  on  the  Law  of  Contracts  for  iha  Payment  of  Specific  Articles,  35, 36. 
{d)  Goodwin  d.  Holbrook,  4  Wendell's  Bep.  37T.  If  the  place  of  paymmt  of  spe- 
dfic  arttclei  be  at  the  election  of  the  pajee,  it  is  a  priril^e,  which,  if  not  exercised  in 
a  reasonable  time,  is  waived,  and  the  debtor  may  elect  the  place,  and  there  lender  di« 
artielci  and  give  notice  to  the  payee.  Adm.  of  Feck  n.  Hubbard,  11  VBrmont  B^. 
613. 
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articles  at  a  piece  which  ciicamstances  shall  show  to  be  suit- 
able and  convenient  for  the  purpose  intended,  and  pre- 
sumptively in  the  contemplation  *of  the  parties  when  *508 
the  contract  was  made,  (o)  There  is  a  material  differ- 
ence in.the  reason  of  the  thing,  between  a  tender  of  cumber- 
some goods,  and  those  which  are  portable ;  and  the  same 
removal  from  one  plstce  to  another  is  not  equally  required  in 
in  the  two  cases,  (b)  There  is  another  class  of  cases,  in  which 
the  position  is  assumed,  that  if  the  parties  have  not  designated 
any  particular  place  of  delivery,  it  is  to  be  at  the  debtor's  resi- 
dence, or  where  the  property  was  at  the  time  of  the  contract ; 
as  in  the  case  of  a  note  payable  in  farm  produce,  without  men- 
tioning time  or  place,  the  place  of  demand  and  delivery  is  held 
to  be  at  the  debtor's  farm,  (c)  It  is  likewise  adjudged,  that 
where  a  person  in  the  character  of  a  bailee,  promises  to  deliver 
specific  goods  on  demand,  though  the  demand  may  be  made 
wherever  he  may  be  at  the  tjme,  hia  offer  tp  deliver  at  the  place 
where  the  property  is,  or  at  his  dwelling-house  or  plaqe  of 
business,  will  be  sufficient  (d) 

If  the  debtor  be  present  in  person  or  by  hie  agent,  and  makes 
a  tender  of  specific  articles  at  the  proper  time  and  place, 
according  to  contract,  and  the  creditor  does  not  come  to  receive 
them,  or  refuses  to  accept  them,  the  better  opinion  is,  that  if 
the  article  be  properly  designated  and  set  apart,  (and  such  desig- 
nation is  necessary,)  (e)  the  debt  is  thereby  discharged.  (/) '     If 


(a)  Chipman's  Essay  on  the  Law  of  Contracts  for  tho  Payment  of  Specific  Article*, 
27.    Howard  e.  Miner,  20  Maine  Rep,  33B. 

(t)  Stone  P.  Gilliam,  1  Sliow.  Bep.  U9. 

(c)  Lobdell  u.  Hopkiaa,  S  Cowan's  Bep.  518.  So  also  in  Minor  v.  Michie,  Wnlk- 
er's  Miss.  Rep.  2<l,  it  was  held,  that  if  no  time  or  place  be  specified  in  the  contract 
for  the  deliTery  of  specific  articles,  the  debtor  i)  not  boand  to  seek  the  creditor,  but  the 
latter,  to  entitle  himself  to  »ne,  mnst  allege  and  prove  a  special  demand.  This  U  more 
reasonable  than  Lord  Coke's  rule,  Tbo  law  relative  to  ^e  practics!  cxecaiion  of 
contracts  for  payment  in  goods  or  specific  articles,  is  well  ciponaded  in  Chipmim  on 
Contract*.  See  also  Boberta  u.  Beatty,  S  Penn.  Rep.  65.  Cowen,  J.,  20  Wendell, 
199.    Barr  u.  Mjen,  3  WatU  &  Seif .  295. 

(if)  Scott  V.  Crane,  I  Conn.  Bep,  255.  5  ibid.  76.  Ma*on  v.  Briggs,  16  Mass.  Rep. 
453.     Slingerland  r.  Morse,  B  Jobn*.  Bep,  474. 

(c)  Wyman  n.  Winslow,  2  Fairfield,  398. 

( f)  Co,  Lilt.  207  a.    Pejtoe'a  caae,  9  Co.  79  a.    Bro.  tit.  TouM  temps  prist,  pL 

>  Brown  •-  Beny,  14  N.  H.  B.  4W. 
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the  debtor  be  aned,  he  may  plead  the  tender  and  refdsal,  and  he 
will  be  excused  by  the  neceBsiiy  of  the  case  horn  pleading 
tmcore  prist,  gji6  bringing  the  cambersoinearticleB  into  court; (a) 
and  it  is  not  like  the  case  of  a  tender  of  money  which  tiie  party 

is  bound  to  keep  good,  and  on  a  plea  of  tender  to  bring 
*d09     the  money  into  court     The  creditor  *ia  entitied  to  the 

money  at  all  events,  whatever  may  be  tjie  ikte  of  ^e 
plea;  (b)  and  there  is  equal  reason  that  he  should  be  entitled 
to  the  specific  articles  tendered.  Bat  in  Weld  v.  Hadley,  (c)  it 
waB  decided,  after  a  very  able  diecuBsion,  that  on  a  tender  ^nd 
refuel  of  specific  articles,  the  property  did  not  pass  to  the 
creditor.  This  was  contrary  to  the  doctrine  dedared  in  other 
cases ;  {d)  and  the  weight  of  argument,  if  not  of  authority,  and 
the  analogies  of  the  law  would  appear  to  lead  to  the  concla- 
sion,  that  on  a  valid  tender  of  specific  articles,  t^e  debtor  is  not 
only  discharged  &om  his  contract,  but  the  right  of  property  in 
the  articles  tendered  passes  to  his  creditor,  (e)  The  debtor  may 
abandon  the  goods  eo  tendered  ;  but  if  he  elects  to  retain  poa- 
seesion  of  the  goods,  it  is  in  the  character  of  bailee  to  t^e  caml- 
itor,  and  at  his  risk  and  expense.  (/) 


31.  Smith  B.  LooTDu,  T  Conn.  Rsp.  110.  Gftrmrd  f.  Zacbari&h,  4  StovaTt*!  A)». 
Rep.  272,  Thaxton  o.  Edwards,  ibid,  SE4.  SftTary  e.  Qoe,  3  Wash.  C.  C.  Hep.  140. 
Bobioson  v.  Batchdder,  4  N.  H,  VMp.  4fi.    Jjimb  v.  Lathrop,  13  Wendell,  9S. 

{a)  Bro.  lib.  eup.  In  Johiuon  v.  Boird,  3  Blackf.  ^d.  Bep.  182,  in  an  action  on  a 
promise  to  p&j  a  cert^n  amn  in  haxa,  aX  a  cert&in  time  and  place,  it  was  held  Co  be  a 
good  defence,  that  the  defendant  bod  the  hala  readj  for  deliTeij  at  (he  time  and  place, 
and  that  no  person  was  present  to  receive  them.  But  the  plea  also  contained  the  . 
ancon  priit,  and  the  court  said  it  was  neceeaarv  that  the  plea  ahonld  state  where  the 
siticlci  vera,  and  that  they  were  either  left  at  the  place  properlj  deaipiaied,  or  thai 
they  were  retained,  and  were  still  read;  for  delivei;.  Borman  v.  Elder,  ibid.  490. 
Fleming  u.  Potter,  J  Watts,  380,  S.  P-  No  demand  was  held  to  be  neceaEBry  in  the 
Utter  case,  but  the  defendant  mnst  show  that  he  was  ready  at  the  ttme  and  place. 

(6)  Le  Grew  v.  Cooke,  t  Bos.  &  PuQ.  888. 

(c)  1  N.  H.  Bep.  995. 

id)  Nichols  17.  Whiting,  1  Root's  Bep.  449.  Bix  c.  Strong,  1  ibid.  55.  ^lillg«^ 
land  V.  Morse,  S  Johns.  Bep.  474. 

(«)  Code  Hapoteon,  No.  1257.  Potbier,  Traits  des  Oblig.  No.  545.  Smidi  v. 
Loomis,  tupra.  Mitchell  u.  Merrill,  3  Blackf.  Ind.  Bep.  S7.  Lnmb  u.  lAthrop,  13 
Wendell,  95.'  In  Buley  v.  Simonds,  6  N,  H.  Bep.  159,  it  was  held,  that  if  a  note  be 
payable  in  goods  at  a  particular  place,  on  demand,  the  maker  mnst  have  the  good« 
alwayi  ready  at  the  place.     Mason  v.  Briggi,  IG  Mass.  Bep.'  453,  8.  P. 

(/)  Hr.  Chipman,  in  the  able  eesay  to  which  I  have  alraad;  referred,  snppoMt  that 
the  debtor  ma;  sell  the  goods  which  he  so  retaiuE,  if  they  be  perishable  articles,  and 
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With  respect  to  part  performaace  of  an  entiie  contract  for 
the  aale  and  delivery  of  personal  property  of  a  given  quantity, 
at  a  specified  price  and  time,  or  for  the  performance  of  certain 

.  labor  and  service,  a  delivery  of  a  less  quantity  tJian  that  agreed 
on,  or  a  refasal  or  omisBion  to  perform  the  entire  labor  or  ser- 
vice, ^  without  any  act  or  consent  of  the  other  party,  will  not 

.entiUe  the  party  who  has  delivered  in  part,  or  performed  in  part,  ' 
to  recover  any  compensation  for  the  goods  which  have  been 
delivered,  or  the  service  which  has  been  performed.     The  entire 
performance  ia  a  condition  precedent  to  the  payment  of  the 
price,  and  the   courts   cannot   absolve   men   &om  their   legal 

.  engagements,  or  make  contracts  for  them,  (a)  * 


he  will  be  BrtountablG  for  Ihe  net  proceeds.  He  htu  reasoned  well,  and  npon  sonnd 
l^al  principles,  in  aapport  of  hia  position,  ihat  on  the  lender  and  refusal  of  apeciflc 
anicles,  the  debt  is  discharged  on  the  one  hand,  and  the  title  lo  the  propert;  traoi- 
ferrcd  in  the  creditor  on  the  other.  In  Illinoia,  it  is  declared  by  Etatute,  that  if  no 
place  bo  specified  in  the  written  contract  for  the  payment  or  deliver;  of  specific  orti- 
des,  the  obligor  inaj  lender  them  at  the  pajee's  place  of  residence.  But  if  the  arti- 
cle be  too  ponderous,  or  the  payee  haa  no  known  place  of  residence,  the  obligor  ma; 
tender  them  at  hia  Own  place  of  rBsideace.  Such  tender  vesta  the  property  in  the 
crediirir.     Revised  Laws  of  Illinois,  edit.  ISS3,  pp.  484,  485. 

(a)  Waddington  d.  Oliver,  5  B.  &  Puller,  61 .  M'Millan  v.  Yanderlip,  13  JohnaoD, 
165.  Jennings  u.  Camp,  la  Johnson's  R.  94.  Charaplin  u.  Rowie;,  13  Wendell,  258. 
8.  C.  18  Wendell,  I8T.  Mead  v.  Degolyer,  16  ib.  632.  Stark  v.  Parker,  2  Pick.  Rep. 
S6T.  01mat«ad  t>.  Bealo,  19  ibid.  528.  See  alao  lupra,  p.  258,  and  Steamboat  Co. 
V.  Wilkina,  8  Vennonl  Rep.  S4,  Helm  v.  Wilson,  4  Missouri  Rep.  41.  Woolen  u. 
Reed,  2  Sioedes  &  MarshaU,  Mias,  R.  689.  Givban  v.  Dailey,  i  Ala.  R.  N,  S.  336. 
The  cases  of  Oxendale  a.  Wetberell,  9  Barn.  &  Cress.  386,  and  BrittOD  v.  Turner,  6 
New  Hampshire,  481,  considered  the  rule  aa  rather  stem,  and  relaxed  its  severity ;  and 


1  A  tabiUmlial  and  tana  jMe  performance  of  a  condition,  where  the  variations  src  quite 
trilling  and  wholly  unintentional,  wilt,  in  general,  be  sufficient.  Smith  v.  Gugerty.  4  Bnrb. 
S.  C.  Bep.  614. 

1  Paige  I.  Ott,  6  Denio'i  R.  40a.  Uocell  s.  Bums,  4  id.  131.  4  Barb.  S.  C,  Bep.  se. 
Badgley  v.  Heald,  t  Gilm.  R.  64.  Davit  >,'  Mazirell,  12  Met.  B.  386.  Witherow  v. 
Witberow,  IB  Ohio  S.  23B.  Miller  n.  Ooddard,  34  Me.  102.  It  aeeniB  tbiU,  when  a 
certain  quantity  of  goods  is  sold  to  arrive  by  a  certain  ship,  and,  on  arrival,  only  a  part  of 
them  belongs  to  the  vendor,  a  tender  of  that  part  is  no  performance  of  the  conlract,  and 
the  vendor  ia  not  released.  Flschel  v.  Scott,  28  ^ug.  L.  &  Eq.  404.  If  n  penon  employed 
on  an  entire  contract  of  service  is  compelled  to  leave  before  the  eipiration  of  the  timo,  by 
reason  of  sickness,  he  may  recover  for  the  time  he  has  served.  Seaver  v.  Morse,  20  Vt. 
Bep.  620.  The  measure  of  damages  In  snob  cases  is  the  actual  damage  suftbred.  Derby  v. 
Johnson,  SI  Vt.  Bep.  IT.  Clark  v.  Marsiglia,  1  Denio's  R.  SIT.  The  S.  C.  of  VennonC,  In 
Derby  v.  Johnson,  conaidered  Koon  ».  Groenman,  T  Wend,  121,  hardly  reconcilable  with 
the  above  rale.  See  also  Shaffbr  n.  Lee,  8  Barb.  B.*413.  Hoehater  g.  DeLatoar,  20  Eng. 
L.  &  Eq.  IfiT. 
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I  have  thus  endeavored  to  mark  file  prominent  aad  most 
practical  distinctions,  on  the  very  diAaBive  sabject  of  the  de- 


in  Head  v.  Degolvcr,  above  mentioned,  Hr.  Jnaiice  Cowen  inlinutcd  IhM  s  conrt  of 
ebancn;  might,  perhaps,  Teel  itself  driven  to  interfere  in  some  of  these  hard  cuea, 
aod  it  wu  repolitre  (o  Lord  Tsnlsiden's  ideas  of  justice,  tliM  if  ■  man  agraed  to 
deliver  two  hnndred  and  6&j  bushels  of  wheat  hj  a  certain  daj,  and  fell  abort  bat 
one  bashcl,  the  vendee  should  get  the  tiro  handred  forty-nine  for  nothing.  But  in 
Chatnplin  B.  Rowley,  18  Wendell,  191,  the  chancellor  repndialed  the  doctriQe  in  the 
case  of  Ozendale  v.  WelhereU,  with  maeb  severity. 

It  i*  said  to  be  now  settled,  that  after  a  icsdsifon  and  abaDdonment  of  ■  fecial 
agreement,  compensation  for  partial  performance  may  be  reeovwed.  Porter  d.  Woods, 
3  Hnmph.  Tenn,  Rep.  60,'  On  this  vexed  question  of  the  right  of  a  party  to  redreas, 
who  fails  to  perform  an  entire  contract,  except  in  part,  the  nnmerool  and  conflicting 
anlborities,  both  English  and  AmerioD,  have  been  iudnttTiontly  collected  by  Hr. 
Sedgwick,  in  his  veiy  valoable  Treatise  od  tbe  Heasnra  of  Danube*.  Tbe  principal 
ones,  besides  those  already  referred  to,  are  to  be  seen  in  that  treatise,  pp.  2l9-!t3t, 
and  found  to  be  against  any  remedy,  in  6  Tenn,  3!0  ;  3  Taunton.  53 ;  S  Starkie,  156  ; 
9Bam.&  Cress.  93;  S  Mass.  UTj  S  Pick.  S67,  332 ;  9  Johnson,  327;  S  Cowen,  U: 
IS  Wendell,  187.  The  condition  prec^nt  precladea  the  action.  Hie  cases  in  i«1bi.- 
ation  of  the  mie,  besides  those  already  referred  to,  are  Bailer,  N.  P.  139 ;  1  Boaan. 
&  Poller,  391,  S ;  7  Pick.  181 ;  8  Id.  ITS.  If  there  has  been  any  acquiescence  in  a 
pan  performance,  eo  as  to  benefit  the  party  accepting,  or  the  non-performancc  was 
owing  to  any  act  of  the  ofher  party,  or  arose  from  inevitable  necessity,  it  seems  mott 
[taaonable,  that  if  any  benefit  has  been  conferred,  and  no  mala  nuns  mingle  with  the 
deftalt,  a  reasonable  allowance  shoold  be  made  for  tbe  part  petfonned.  The  dedsioD 
of  Parker,  J.,  in  Britton  v.  Tnmer,  in  G  K.  H.  485,  is  supported  by  vary  impreasirs 
remarks. 

It  is  to  be  observed,  that  as  to  the  nilo  of  damages  for  breach  of  contract  in  penonal 
actions,  the  motive  or  animtu  of  the  party  in  defaalt  is  disn^pudeii,  and  the  damage* 
are  limited  to  the  pecnniary  loss  for  the  breach  of  the  agreement,  without  reference  to 
the  ftand  or  malice  of  the  party,  for  snch  considerations  being  properly  to  actions  n 
the  OOK,  or  for  decrit.  Sedgwick  on  Damages,  pp.  306-312.  Mr.  Sedgwick  says  thai 
the  mle  of  damages  in  actions  for  breach  of  contract  is  now  generally  regulated  by 
the  discretion  of  the  court,  accmding  to  fixed  principles,  and  tbe  court  will  not  allow 
an  unconsnonable  recovery,  and  that  jurors  have  not  an  arbitrary  discretion  over  Vk 
terms  ofihe  contract,  and  for  lliis  is  cited  4  Bibb.  541;  3  J,  J.  Uanhall,  3S  ;  lOBIass. 
4e9;  I  Brod.  ft  Bing.  6B0;  Sedgwick,  914,  31S.  Indeed,  as  Hr.  Bedgwick'has 
observed  in  another  place,  the  settled  tendency  of  our  law,  as  well  as  all  sonnd  t«*Min- 
ing,  it  to.  reduce  the  measure  of  damages  at  ^  as  possible,  cases  of  tort  and  wrong 

1  Where  the  parties  deviate  fiom  a  contract  for  votk,  the  eoDtraeC  price,  so  for  as  appli- 
oable,  will  be  tbe  role  of  damages.  If  the  employer  terminate  the  contraot,  he  is  liabl* 
for  the  profits  the  contractor  would  have  made  if  allowed  to  complete  the  work.  If  lbs 
contractor  eleots  to  consider  tbe  contract  as  rescinded,  be  cannot  leoovar  profits  on  the  on- 
oxeonted  work.  Clark  v.  The  Mayor,  1  Comst.  B.  338.  Where  complete  perfoimanes 
beoranes  impossible  by  act  of  law,  the  coatraotor  may  recover  for  work  done  at  coittiaat 
prloea.  Jones  v.  Jodd,  4  Comst.  B.  *411.  On  the  general  subject,  see  Snow  *.  Wai«,  U 
Met.  B.  42.    Wbije  v.  OUver,  86  Ue.  M. 
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livery  requisite  to  pass  the  title  to  goods,  or  to  take  the  case 
ont  of  the  operation  of  the  statate  of  frauds.  But  even  in  this 
general  view  of  the  subject,  it  has  been  difficult  to  select  those 
leading  principles  which  were  sufficient  to  carry  ub  safely 
through  the  labyrinth  of  cases  that  overwhelm  and  oppress  this 
branch  of  the  law. 

•  VIIL  Of  the  memorandum  required  by  the  statute  '  510 
of  frauds. 

The  statate  of  frauds,  of  29  Car.  II.  oh.  3,  sec.  4,  declared, 
that  no  action  should  be  brought  to  charge  any  executor  or 
admihistrator,  upon  any  special  promise,^  to  answer  damages 
ont  of  bis  own  estate ;  (a)  or  to  charge  the  defendant  upon  any 
special  piomiae  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  personj^  or  to  charge  any  person,  npgn  any  agree- 
ment made  upon  consideration  of  mairiage ;  {b)  at  upon  any 
agreement  that  was  not  to  be  performed  in  one  year,  {e)  unless 


excepted,  to  fixed  legal  rulea.  Bat  the  coanadictions  and  TariatioTU  in  the  mnlti. 
tadinow  cases  which  are  dted  and  dispersed  throughout  hia  tieatise,  show  a  ver/ 
great  failore  in  the  effort. 

{a)  The  NeiT  York  Revised  Statutes,  vol.  ii.  p.  113,  eec.  I,  hare  improved  apon 
the  phraseology  of  the  English  statute,  bj  adding,  or  to  pm/  fAe  dtUs  of  the  taUUor  or 
iutalalt  out  of  hit  oion  Mate. 

{b)  This  did  not  apply  to  mutual  promises  to  marry.  Cork  v.  Baker,  Str.  Rep.  34; 
and  in  the  Hew  York  Revised  Statutes,  vol.  ii.  p.  135,  sec.  2,  ^lia  exception  is  ex- 
pressly made." 

(c)  The  statate  only  apptjes  to  agreententa  which  are,  by  express  BtJpulatian,  luf 
to  be  performed  within  a  year.  It  doea  not  apply  to  an  agreemcot  wbich  appears 
fh)m  iti  terms  to  be  capable  of  performance  within  the  year,  nor  to  cases  in  which  the 

1  A  eotenma  to  pay  the  debt  of  another  is  not  within  die  atatatc.  DonglaM  v.  Hovrland, 
MWend.  B-ae.  Id.  366.  Bamum*.  Ohllds,  1  Sandf.  (Uw)  B,  58.  Edelen  o.  Oragb,  S 
QUI,  lot.  The  latter  ease  deolarea  that  "  mine  leealred  "  will  have  the  same  eSbot  on 
the  cODtraot. 

'  It  is  held,  tliat  a  promise  to  pay  mt't  ovn  dsM  to  a  third  person,  is  not  within  the  stair 
ula  of  fraadi.  Barker  c.  Bucklin,  a  Deoio's  B.  «.  Blunt  c.  Boyd,  S  Barb.  S.  C.  Bep. 
KM.  Antonio  v.  CHssey,  3  Biob,  201.  Kor  it  a  promise  to  pay  orer  money  collected  or 
ramltted.     Pratber  v.  Vineyard,  4  Glhn.  B.  10.  .  Wyman  v.  Smith,  i  Sandf.  (Law)  B.  831. 

To  take  the  ease  ont  of  the  statate,  the  entire  crtSt  mnst  be  given  to  the  aHateral 
pnnnlsor.  Brady  «.  Sackiider,  1  Bandf.  (Law)  R.  61*.  Klogiley  v.  Baloome,  *  Barb,' 
8.  C.  Bep.  131. 

<  A  married  man,  prombilng  to  marry  awoman,shsIieing  Ignorant  of  hla  being  married, 
Ii  liable  to  an  action  fbr  a  breach  of  promise,  on  his  marriage  being  made  known  to  her. 
MiUward  «.  LlttUwood,  1  Bog.  L.  &Eq.  408. 
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there  was  some  memorandum  or  note  in  writing  of  the  agree- 
ment, signed  by  the  party  to  be  charged,  or  his  agent.  The 
statute,  in  respect  to  the  memorandam,  applied  also  to  con- 
tracts for  the  sale  of  goods,  wares,  and  merchandise,  in  cases 
where  there  was  no  delivery  and  acceptance  of  part,  or  pay- 
ment in  part,  or  something  in  earnest  given,  (a)  This  statute 
is  aasnmed  to  be  the  basis  of  the  statute  laws  of  the  eevertd 
states  on  this  subject.  It  has  been  frequently  recnacted  in  New 
York,  and  the  last  revision  of  the  statute  law  of  the  state  has 
not  changed  its  force  or  construction,  {b)  and  it  applies  equally 

performance  of  the  agreement  depends  upon  a  contingency  wbich  maj  or  maj'  nol 
bappen  within  the  year.'  Peter  v.  Compton,  Stinner,  3S3.  Tollej  v.  Greens,  a 
-  Bandford's  Ch.  Rep.  91.  Featon  v.  Emblers,  3  Biur.  Rop.  1378.  Wells  v.  Horton, 
ISB.  Moore,  177.  Moore  d.  Fox,  10  Johns.  Rep.  214.  M'Lees  n.  Hale,  1 0  Wendell's 
Rep.  426.  Peters  \i.  Wostborough,  19  Piek.  Kep.  SM.  Lockirood  v.  Barnes,  3  Hill. 
128.  An  inchoate  performance  within  the  year,  under  a  parol  agreemcot,  is  not 
Rofflcient  to  take  the  ease  oat  of  the  statute.  The  slatnle  excepts  agreements  only 
that  are  to  be  performed,  that  is,  completed  within  the  year,  Boydell  ti.  Drummond, 
1 1  East,  U2.  Birch  u.  Earl  of  Liverpool,  9  B.  &  Cr.  392.  Hinckley  v.  SouthgBte, 
11  Vermont  Kep.  428.  Lockwood  v.  Barnes,  S  Hill,  128.  Heirin  tp.  Buttere,  80 
Uaine  Rep.  119.  Johnson  v.  Watson,  1  Kelly,  348.  The  Btatute  of  frauds  docs  not 
apply  to  executed  contracts,  which  have  been  completely  peifortned  on  botb  iid«e. 
Nor  does  the  st&tute  apply  to  the  case  of  goods  sold  and  to  be  delivered  wiibin  the 
year,  bat  where  the  price  was  not  to  be  paid  uutil  after  the  expiration  of  the  year. 
Donellan  v.  Seed,  3  B.  Si  Adolph.  899,  Holbrook  v.  Armstrong,  1  Fairfield's  Rep. 
31.  JobDSoa  V.  WatsoD,  1  Kelly,  348.  The  design  of  the  statate.  said  Lord  Holt, 
was  not  to  tmit  the  memory  of  witneisci  beyond  one  yeaj'.  Lord  Raymond's  Rep. 
317,  and  it  was  adjudged,  in  Brosdwell  i>.  Geiman,  2  Denio's  N.  T.  Rep.  87,  that  n 
parol  agreement  which  was  not  id£o%  to  be  performed  within  a  year,  was  void,  even 
though  one  of  the  parties  had  a  longer  time  than  a  year  for  the  performanca,  and  die 
authority  of  the  decision  in  Dooellan  o.  Reed  was  qneatioited  and  not  acceded  to. 

(a)  The  statute  applifs  to  the  contract  of  sale  of  goods  to  be  mado.and  deliverMl 
wilMn  the  yeai.    Gardner  v.  Joy,  9  Uetcairs  Rep.  177. 

(6)  New  York  Revised  Statutes,  vol.  ii  p.  113,  sec  1.  Ibid.  vol.  il.  p.  135,  sac  S. 
Ibid.  vol.  ii.  p.  136,  sec.  3.  Ibid.  vol.  il.  p,  137,  tec  S.  Bnt  the  Kew  Took  stsdata 
nses  the  word  (ubcn'W,  instead  of  the  word  signtd,  in  the  statate  of  Chariee  IL  The 
Massachusetts  Revised  Statutes  of  1836,  and  the  Revised  Laws  of  Illinoisof  1833,  «nd 
oTIndiana,  183S,  and  of  Connecticut,  1838,  and  of  New  Jersey,  1T94,  follow  closely 
the  English  statute  of  frauds.  But  in  Pennsylvania,  tlie  provision  in  tbo  4th  section 
requiring  a  promise  in  vniting  to  be  held  for  the  debt,  default  or  mlscamage  of 
another,  is  nol  adopted.  The  New  York  statute  coulams  a  provision  which  puts  an 
.end  to  the  question  wbich  has  much  agitated  and  divided  the  courts  of  law  In  England 
and  in  this  country.  (See  infra,  vol.  ill.  pp.  121,  122,)  by  requiring  the  consideration 
to  be  expreesed  in  the  memorandum.' 

1  Lyon  V.  King,  II  Met.  R.  411.    Bat  see  Tolley  v.  Gi^eoe,  2  Sandf.  Ch.  B.  91. 

■  Tbe  New  York  Code  of  Prooedare,  sec.' 336,  requires  certain  engagemeati,  therein 
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to  the  grant  or  assignment  of  any  existing  tmst  in  goods  and 
things  in  action,  as  well  as  to  lands,  (a)  The  signing  of  the 
agreement  by  one  party  only  is  snfBcient,  provided  it  be  the 
party  sought  to  be  charged.  He  is  estopped  by  his  signature 
■from  denying  that  the  contract  was  validly  executed,  thongh 
the  paper  be  not  signed  by  the  other  party  who  saes  for  a  per- 
formance. (&)  It  is  sufficient,  likewise,  if  the  note  or 
*  memorandnm  be  made  by  a  broker  employed  to  effect  *511 
fhe  purchase ;  and  if  he  settles  the  bargain,  be  is  con- 
sidered aa  agent  for  both  parties,  and  the  instrument  is  liberally 
construed  without  a  scrupulous  regard  to  forme,  (c)  The  sig- 
nato^  may  be  with  a  lead  pencil,  according  to  the  practice  in 
cases  of  hurried  bnsineas.  The  maik  of  one  unable  to  write, 
or  even  a  printed  name,  under  certain  circumstances,  is  a  suffi- 
cient sigoature ;  and  if  the  name  be  inserted  in  such  a  manner 
aa  to  have  the  effect  of  authenticating  the  instrument,  it  is  im- 
material in  what  part  of  it  the  namebefonnd.(fQ  ^    The  contract 

(a)  Ii  teems  not  to  be  settled  in  England  wbelher  itock  be  compreheoded  under  the 
worUt  goods,  vxtret,  and  m^rvhandiae,  in  the  ITlh  section  of  the  statnie.  Pickering  e. 
Apptebj,  Comjn'a  Bep.  3S4.  Miuaell  v.  Cooke,  Prec.  in  Cb.  !i33.  Colt  v.  NeeterrUl, 
S  F.  WiD9.  308.  See  tupm,  494,  note.  Treaanry  checks  are  held  not  to  be  included 
in  tbe  words.  Been  u.  Cravell,  Dadlej's  Geo.  Bep.  2B.>  But  in  Mossachnsetts  it  is 
held,  that  BconcnLctfbr  theMleormano&claringstockif  wilbin  tbe  acatuce  of  fnnde. 
Tisdale  o.  Harris,  ao  Pick.  9. 

{b)  Allen  D.  Bennet,  3  Tanot.  Bep.  169.  Lord  Manners,  in  S  Ball  &  Beattj,  370. 
Sir  William  Grant,  Id  3  Ve«.  ft  Beamas,  1 93.  Sir  Tbomaa  Flumor,  in  3  Jac.  ft  Walk. 
436.  Flj^t  V.  Boiland,  4  BasseU'a  Kop.  298.  Ballard  D.  Walker,  3  Johns.  Gas.  60. 
Scton  t).  Slade,  7  Tesej,  3(15.  Ciason  e.  Bailey,  14  Johna.  Bap.  487.  Dooglass  «. 
Speara,  a  Nott  ft  M'Cord,  207.  Palmer  ».  Scott,  1  Bouell  ft  Mylne,  391.  DaTis  v. 
SMelds,  36  Wendell's  Bqi.  341. 

(c)  Goom  V.  Aflalo,  6  Bam.  ft  Cresa.  117.  The  agent  nndcr  the  Btotnte  most  be 
a  third  person,  and  qot  one  of  tbe  principals,  and  his  salhorii;  may  be  by  parol. 
Farebrothar  u.  Simmons,  S  B.  ft  Aid.  333. 

(d)  Stokes  V.  Moore,  1  Cos'a  Bep.  219.    Selby  i..  Selby,  3  Merivale's  Bap.  a. 

styled  uwterMUn^  to  be  entered  into  on  appeals;  held,thHt  Iheaa  nndertakingt  nie  not 
withia  the  ototnte  of  fhiuds,  and  need  pot  express  a  oonsideraUon.  Thompson  «.  Blancb- 
ard,  8  Comst.  R.  836. 

<  It  uvuU  Item  that  r^lway  shares  are  not  within  the  statute.  Vanpell  v.  Woodvard, 
8  Saodf.  Ch.  R.  lis,  and  n.  a.  p.  146.  Danenn.  >.  Albretch,  IS  Sintooa,  189.  Shares  in  a 
Coat-book  Mining  Co.  are  held  to  be  neither  vitbin  Uie  4Ui  nor  tbe  ITtb  sections  of  the 
atolule.  Wataon  v.  Spnttley,  38  Eng.  L.  ft  Eq.  bOT.  Poirell  v.  Jasaop,  86  lb.  374.  An 
agreement  to  sell  a  promissory  note  ia  not  witbin  the  statute,  and  need  not  be  in  writing. 
Whittenioie  v.  Glbbs,  4  Foit.  484.    Oaatra  in  Hasi.    Baldwin  v.  Williama,  S  Uet.  865. 

I  But  see  n^a,  p.  [*  494,]  note. 
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must,  however,  be  stated  with  reasonable  certainty,  so  that  it 
can  be  understood  from  the  writing  itself,  without  having 
recourse  to  parol  proof,  (o)  Unless  the  essential  teime  of  the 
,  sale  can  be  ascertained  Irom  the  writing  itself,  or  by  a  reference 
contained  in  it  to  somethiiig  else,  the  writing  is  not  a  compli- 
ance with  the  statute ;  and  if  the  agreement  be  thus  defective, 
it  cannot  be  supplied  by  parol  proof,  for  that  would  at  once 
introduce  all  the  mischiefs  which  the  statute  of  frauds  and  per- 
juries was  intended  to  prevent,  (b)  ^ 


Ogilvie  V.  Foljambe,  3  ibid.  53.  Enight  v.  Crockford,  I  Esp.  190.  Sanndenon  v. 
Jackson,  2  Bos.  &  Pnll.  333.  Schneider  o.  Norne,  !  Maulo  &  Selw.  SB6.  CtaSon  v. 
Bailer,  U  Johns,  Rep.  4S4.  Thornton  t>.  Eampater,  5  Taunt.  Rep.  786.  Fenaiman 
V.  EartEhoro,  13  Ma^s.  Rep,  87. 

(a)  Bnilnj  &  Bogert  d.  Ogdens,  3  Johns.  Rep.  399.  ChampioD  ir.  Ptammer,  4 
Bob.  &  Fall.  259.  Elmoro  u.*KingBcote,  5  Bam.  &  Cress.  aS3,  If  a  bill  of  parcel! 
be  delivered  to,  and  accepted  by  the  purchaser,  with  his  name  in  it,  from  the  com- 
mission merchant,  it  is  a  sofflcient  memorandam  of  the  sale  of  the  goods  within  the 
statnCe  of  fronds.  Battnrs  v,  Seltere,  5  Hat^.  &  Johns.  117.  Bat  a  wrieten  agreement 
may  be  waived,  and  the  term  of  it  varied  by  a  subsequent  parol  agreement,  for  that 
becomes  a  new  subseqaent  contract.  Thomas  v.  Cnrrie,  Brevard's  MSS.  Rep.  died 
in  Bice's  Big.  tit.  Agreement,  see,  IIT.  Neil  t>.  Cbeves,  1  Bui,  S.  C.  Rep.  S37.  In 
Langford  v.  Cammings,  4  Alabama  R.  N.  S.  49,  it  was  declared,  that  either  the  time 
or  ihe  place  of  performance  fixed  in  a  written  contract,  may  be  changed  or  modified 
by  a  subsequent  parol  agreement.  A  mntnal  promise  by  parol  may  be  waived,  and 
the  parly  discharged  by  paAl,  before  any  breach.  King  o,  Giltetc,  T  M.  4  W.  55, 
Hedomak  Bank  d.  Curlje,  S4  Mune  Rep.  3fi. 

(i)  Parkhorst  v.  Van  Cortlandt,  1  Johns.  Ch.  Rep.  S80,  SSI.  Abeel  i>.  RadcUff,  13 
Johns.  Rep.  297,  Vide  tvpra,  p,  49S.  It  was  held,  in  the  cases  of  Towcn  t>.  Os- 
borne, Str.  Rep.  SM,  and  Clayton  v.  Andrews,  4  Burr.  Rep.  SlOl,  that  a  contmct  for 
the  sale  of  goods,  to  be  ihereafier  produced  hy  work  and  labor,  was  not  within  the  atatnte 
of  ftaads,  which  only  related  to  sales  where  the  delivery  was  to  be  immediate,  and  the 
buyer  immediately  ansneroble.  In  the  one  case,  the  coach  was  to  be  afterwards 
made,  and  in  the  other,  the  wheat  was  to  be  threshed ;  and  as  the  article  contracted 
to  be  sold  was  to  be  first  manniactnred,  or  labor  bestowed  upon  it,  the  contract  might 
be  deemed  to  be  one  for  work  and  labor  in  making  or  preparing  an  article  for  delivery. 
Theee  cases  have  been  since  somewhat  questioned,  and  the  latter  went  quite  far  with 
its  distinction.  It  seems  now  to  be  settled,  that  the  slAtule  of  frauds  extends  to  ex- 
ecutory OS  well  as  to  esecated  contracts ;  and  that  if  the  article  sold  existed  U  the 
time  IR  MJub,  and  was  capable  of  dehveiy,  the  contract  is  within  the  statute  of  frauds; 
but  if  the  article  is  to  be  afterwards  manufectured,  or  prepared  by  work  and  labor  tax 
deliverf,  the  contract  is  not  within  the  statute.  Rondean  v.  Wyatt,  2  H.  Blado.  B. 
63.    Cooper  v.  Elston,  7  Term  R,  14.    Smith  d.  Snrman,  9  B,  di  Ciess.  5G1.    Oada- 
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*  IX.  0/ sales  of  goods,  as  affected  by  fraud.  '512 

Though  there  be  a  jadgmeat  agaiimt  the  vendor,  and 


den  V.  Lanco,  1  M'MQllan's  8.  C.  Eq.  R.  87.  Hight  v.  Riplej,  19  IBiiae  R.  137. 
Bennett  n.  Hull,  10  Johns.  Rep.  3S4.  Crookihank  v.  Bnrrell,  IB  ibid.  S8.  Sewall  c 
Pitch,  8  Cohan's  Rep.  215.  Jackson  ti.  Coven,  i  Wendell,  I39,i  These  latter  cases 
admit  the  distinction  abore  ilaled  to  be  irell  settled,  and  that  it  goes  to  sustain  ilj« 
correctness  of  the  deoiaions  in  Strange,  if  not  in  Burrow,  though  not  entirely  upon 
the  gronnd  assamed  in  them.  And  yet.  in  Garbutt  v.  Watson,  B  Bam.  ft  Aid.  613, 
the  decision  of  Clajton  v.  Andrews  is  strongly  and  justly  shaken,  as  liaving  pnshed 
the  distinction  to  an  extreme  of  relinement ;  and  though,  in  the  last  case,  the  sacks  of 
flour  sold  vera  not  (hen  prepared,  but  were  to  be  got  ready  for  deliTerj  in  a  few  we«kfl, 
jet  the  sale  was  held  to  be  within  the  statute,  and  that  though  the  flour  was  not  ground 
at  the  time,  it  was  still  a  contract  for  the  sale  of  goods,  anil  not  for  work  and  labor 
and  materials  found.  This  seems  to  be  the  most  reasonable  construction  of  such  a 
contract.  See  also  to  the  S.  P.,  Downs  v.  lioss,  23  Wendell,  270  ;  and  see,  in  Scott 
».  Eastern  Co.  R.  Co.  IS  Mecaon  &  Welsby,  33,  where  part  of  the  goods  are  made 
and  delivered,  and  the  ttsiduc  are  to  be  mannfactured  according  to  order,  the  whole 
forms  one  entire  contract,  and  the  acceptance  of  part  applies  to  the  whole  so  as  to 
satisfj  the  statute  of  frauds. 

The  court  of  appeals  in  Maryjand,  in  Eichelberger  v.  M'Canley,  5  Harr.  &  Johns. 
213,  followed,  with  soma  reluctance,  the  case  of  Clajton  u.  Andrews,  and  declared 
that  it  was  not  lo  ha  extended  to  cases  where  the  work  and  labor  to  be  done  might  be, 
of  themselves,  considered  parts  of  the  contract.  The  English  statute  of  9  Geo.  IV. 
ch.  14,  entitled,  "Ati  act  for  rendering  a  written  memorandum  necessary  to  th« 
validity  of  certain  promises  and  engagements,"  has  provided  for  this  case,  by  declar- 
ing that  the  statute  of  frauds  of  29  Car.  IT.  ch.  3,  shall  extend  to  all  contracts  for  the 
sale  of  goods  of  the  value  of  ten  pounds  and  upwards,  notwithstanding  the  goods  may 
be  intended  to  be  delivered  at  some  futnra  time,  or  may  not,  at  the  time  of  the  con- 
tract, he  actually  made,  procured,  or  provided,  or  fit,  or  ready  for  delivery,  or  some 
act  may  be  rc((nisite  for  the  making  or  completing  thereof,  or  randering  the  same  fit 
for  delivery.^  It  was  said,  in  the  last  century,  at  Westminster  Hall,  that  the  statute 
of  frands  of  29  Car.  II.  had  not  been  explained  at  a  less  expense  than  one  hundred 
thousand  pounds  sterling.  I  sboald  suppose,  from-  the  numerous  questions  and  de- 
daions  which  have  since  arisen  upon  it,  that  wo  might  put  down  the  sum  at  a  mitlioa 
and  upwards.  How  hazardous  it  would  now  seem  to  ba,  lo  attempt  to  rerasi  the 
statute  in  new  language,  or  to  disturb  the  order  and  style  of  its  composition,  con- 
sidering how  costly  its  judicial  liquidation  has  been,  and  Low  applicable  its  provisions 
are  to  the  daily  contracts  and  practical  alTairs  of  mankind.  It  has  been  adirmed  in 
England,  that  every  line  of  it  was  worth  a  subsidy ;  and  nniform  experience  shows 
how  difGenlt  it  is,  by  new  provisions,  to  meet  every  contingency,  and  silence  the  tone 
of  sharp,  piercing  criticism,  and  the  restless  and  reckless  spirit  of  litigation. 

'  Robertson  «:  Vaughn,  fi  Sandf.  S.C.R.l.  Allen e.  Jarvis, 20  Coim. S8.  Gonrtwright 
r.  Stewart,  IS  Barb.  4GG.     Ilia;  c.  Tatm,  86  Eag.  L.  &  Eq.  610, 

>  In  Harden  v.  McGlore,  1  Chand.  271,  the  Supreme  Court  of  Wisconsin  considers  this 
slatnt*  as  merely  declaratory  of  the  troo  construction  of  the  statute  of  C.  II. :  and  decide 
that,  tboogb  there  is  no  corresponding  enactment  in  that  state,  yet  the  class  of  cases  cov- 
ered by  it  comes  nuder  the  statute  of  IVauds. 
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the  purchaser  hag  notice  of  it,  that  &ct  will  not,  of  itself,  af- 
fect the  validity  of  the  sale  of  personal  property.  Bat 
"513  if  the  •pnrchaBer,  knowing  of  the  judgment,  purchases 
with  the  view  and  purpose  to  defeat  the  creditor's  exe- 
cution, it  is  iniquitous  and  fraudulent,  notwithstanding  he  may 
have  given  a  full  price,  for  it  is  assisting  the  debtor  to  injure  the 
creditor  The  question  of  fraud  depends  upon  the  motive. 
The  purchase  must  be  boTUi  fide,  as  well  as  upon  a  valuable 
consideration.  The  role  has  been  repeatedly  declared  and 
established,  (o)  Whether  it  would  be  an  act  of  fraud  sufficient 
to  vacate  the  contract,  if  the  purchaser,  knowing  of  his  own 
insolvency  and  utter  incapacity  to  make  payment,  but  without 
using  any  device  or  contrivance  to  deceive  the  vendor,  pm^ 
chases  goods  of  another,  who  is  ignorant  of  his  insolvency,  and 
sells  them  under  the  belief  of  the  solvency  as  well  as 
*  514  good  faith  of  the  buyer,  is  a  question  which  ''was  raised, 
but  left  undecided,  in  Conyers  v.  Ennis.  {b)  It  has 
been  since  decided  in  anpther  case,  (fc)  that  the  mere  insol- 
vency of  the  vendee,  and  the  liability  of  the  goods  to  im- 
mediate attachment  by  his  creditors,  though  well  known  to 
himself,  and  not  disclosed  to  the  vendor,  would  not,  of  itself, 
avoid  the  sale.  In  that  case  there  was  no  false  assertion,  or 
fraudulent  misrepresentation  or  deceit  practised,  or  concert,  or 
secret  agreement,  with  any  other  person,  and  there  was  no 
direct  evidence  that  the  vendee  knew  at  the  time  that  he  was 
insolvent.  The  decision  waa  put  upon  the  ground  that  the 
credit  was  in  fact  obtained  without  any  fraudulent  intent,  and 
the  validity  of  the  sale  would  depend  upon  the  decision  of  the 
question,  whether  there  was  fraud  in  fact,  {d) 


[a)  Lord  Mansfield,  1  Bnir.  Rep.  47*.    Cowp.  Bap.  434.    Dolke,  Ch.  J.,  8  Taunt. 
Rep.  678.    Beat*  v.  Goenisey,  8  Johns.  Sep.  446.    Dancan,  J.,  7  Serg.  &  Bavrtc,  B9. 
{b)  2  Mason's  Hep.  336. 

(c)  Cross  D.  Peters,  I  Greenleaf  s  Kep.  378. 

(d)  II  was  settled  in  the  Court  of  Erron  of  New  York,  in  Lapin  v.  Mario,  6  Wen- 
dell's Bcp.  77,  that  where  goods  arc  delivered  anconditionallj  to  the  tendee,  a  mistake 
or  error  as  lo  his  solvoncj  wilt  not  invalidate  the  contract,  or  entitle  the  vendor  (o  re- 
lief' for  the  tendiir  of  personal  property  has  no  lien  on  the  goods  sold  and  delivered. 
Bat  if  there  be  fraud,  in  fact,  on  the  part  of  the  bnyer,  in  respect  to  the  purchase,  the 
vendor  may  elect  either  to  affirm  the  sale  and  sue  for  the  price,  or  (o  ireac  the  sale  m 
void,  and  follow  tlie  goods  or  proceeds  even  into  the  hands  of  ft  lliird  person,  who 
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If  the  vendee  discovers  that  be  is  insolvent,  and  that  it  is 
not  in  bis  power  to  pay  for  the  goods,  the  courts  have  allowed 
bim  to  rescind  the  contract,  and  return  the  goode  to  the  seller 
with  his  assent,  provided  he  did  it  before  the  contract  was  con- 
Bummated  by  an  absolute  delivery  and  acceptance,  and  provided 
it  was  done  in  good  faith,  and  not  with  tbe  colorable  design  of 
favoring  a  particular  creditor.  He  cannot  rescind  the  contract 
after  the  transit  hae  ceased,  and  the  goods  have  been  actually 
received  in  his  possession,  and  the  rights  of  other  creditors 
have  attached,  (a) 

*  (1.)  On  the  subject  of  fraudtUent  sales,  another  and     *  515 
a  very  vexatious  question  baa  arisen,  as  to  the  legal  con- 
sequence and  effect  of  an  agreement  between  the  parties  at  the 
time  of  tbe  sale,  that  possession  was  not  to  accompany  and 
follow  tbe  bill  of  sale  of  tbe  goods.     There  is  no  doubt  of  its 


received  tbom  vrithoat  paying  any  new  coneideralion.  Llojd  o.  Brewster,  4  Paige's 
Ch.  Bcp.  537.  Caiy  c.  HoUiling,  1  Hill's  N.  T.  Ttcp.  311.  George  v.  Kimball,  24 
Pick.  Rep.  S4I.  If,  however,  the  purchitser  from  the  fraudalent  vendee  hu  actnallj 
p^d  for  the  goods,  he  will  bold  them.  See  the  IsBl  caae,  tupm.  A  trandolent  pur- 
chaser of  goods  givea  no  title  as  against  the  vendor,  nor  will  anch  a  purchaser's 
transfer  of  the  goods,  to  pay  or  secnre  a  bona  file  creditor  far  a  preexisting  debt,  vest 
a  title  in  the  creditor.  Bnt  if  the  under  or  second  purchaser  obtains  the  goods  bona 
Jidt,  in  the  usual  couno  of  trade,  by  giving  value,  or  incnrnog  responsibililies  on  the 
strength  of  a  pledge  of  the  goods,  he  may  hold  the  goods  as  against  the  original 
vendor.  Root  c.  French,  13  Wendell,  576.  Trott  v.  Warren,  2  Fairfield,  227.  Mow- 
reyp.  Walsh,  8  Coweo,  238.  Rowley  i>.  Bigelow,  12  Pick.  307.  But  these  laiwr 
cases  are  questioned  in  Ash  v.  Putnam,  1  Hill's  N.  ¥,  Rep.  306-7,  and,  with  the  ex- 
ception of  commercial  paper,  the  rule  is,  that  he  who  has  acquired  no  title  can  convey 
none.  Yide  supra,  p.  324,  note.  In  the  jurisprudence  of  some  parts  of  continental 
Earope,  it  ia  admitted  that  there  exists  a  presumption  j'urii  et  de  jure  of  fraud,  If  the 
buyer  becomes  insolvent  within  a  few  days  (and  which,  in  some  oaaea,  has  been  fixed 
M  three)  after  receiving  the  goods.  Voet,  Com.  ad  Pand.  6,  1,  14,  cites  several 
authorities  in  support  of  this  role.  In  1736,  it  was  attempted  to  be  introduced  into 
the  law  of  Scotland  as  a  rule,  that  the  ceaaio/ari,  witliin  three  days  aAer  tbe  purchase, 
should  bo  received  as  evidence  per  m  of  fraud  ;  but  such  a  strict  and  precise  test  wag 
finally  rejected,  in  1783,  in  the  case  of  Allan  &,  Stewart  b.  The  Creditors  of  Sleio, 
1  Bell's  Com.  244-248. 

(o)  Bsmes  B.  FrMland,  6  Term  Rep.  80.  Richnrdson  u.  Gosa,  3  Bos.  &  Pull.  119. 
Ncate  v.  Ball,  2  East's  ]tep.  117.  Dixon  u.  Baldwen,  5  ibid.  175.  Salle  v.  i'ieiil, 
i  Term  Hep.  211.  In  Neatc  v.  Ball,  Lord  Kcnyon  said,  it  was  much  to  be  wielied 
that,  where  goodH  Continued  in  bulk,  and  discernible  from  the  general  mass  of  tbe 
trader's  property  at  the  time  of  bankruplcy,  that  tboy  could  be  returned  to  the  original 
owners  who  bad  received  no  compensation  for  them,  but  that  it  could  not  be  done 
wiChooE  brealuog  iu  upoo  the  whole  system  of  the  bankrupt  laws. 
39  • 
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being  evidence  of  fraud ;  but  the  great  point  has  been,  whether 
the  fraad  which  was  to  be  inferred  in  such  a  case,  was  an  Infer- 
ence of  law  to  be  drawn  by  the'  court,  and  resulting  inevitably 
from  the  fact,  or  whether  the  fact  was  only  evidence  of  fraud  to 
be  drawn  by  the  jury,  and  susceptible  of  explanation.  The 
history  and  diversity  of  the  decisions  on  this  subject,  form  a 
curious  and  instructive  portion  of  our  jurisprudence. 

By  the  English  statutes  of  3  Hen.  VII.  and  13  EUz.  ch.  5, 
which  have  been  reenacted  in  New  York,  (a)  and  the  essential 
provisions  of  which  have  been  adopted  generally  throughout 
the  United  States,  all  conveyances  of  goods  and  chattels  not 
made  bona  Jide  and  upon  good  consideration,  bat  in  trust  fot 
the  use  of  the  person  conveying  them,  or  made  to  delay,  hin- 
der, or  defraud  creditors,  are  declared  to  be  void ;  and  it  is 
everywhere  admitted,  (b)  that  the  statutes  of  fraud  of  13  and 
27  Eliz.  were  declaratory  of  the  principles  of  the  common  law ; 
and  the  decisions  of  the  English  courts  are,  therefore,  applica- 
ble to  questions  of  constructive  fraud  arising  in  this  country,  (c) 

Twyne's  case,  (d)  which  arose  in  the  star  chamber  in  the  44th 
BUz.,  is  the  basis  of  the  decisions  on  the  question  of  fraud  aris- 
ing from  possession  being  retained  by  the  vendor. 

Anuong  other  indicia  of  fraud  upon  which  the  court  re- 
*516  lied,  'and  adjudged  the  deed  fraudulent  in  that  case,  a 
prominent  one  was,  that  the  vendor,  after  a  bill  of  sale  of 
chattels  for  a  valuable  consideration  to  a  creditor,  continued  in 
possession,  and  exercised  acts  of  ownership  over  the  goods.  Af- 
terwards, in  Stone  v.  Grubham,  (e)  upon  a  bill  of  sale  of  cba^ 
tels,  being  a  lease  for  years,  the  vendor  continued  in  possession ; 
but  as  the  conveyance  was  only  conditional  upon  payment  of 


(a)  Vide  supm,  p.  440. 

lb)  Lord  Manslicld,  Cowp.  R«p.  4^4.  MarebsU,  Cb.  J.,  1  Crancb's  Rep.  316. 
BoberuoD  v.  Eirell,  3  Manf.  Rep.  1.    Storj,  J.,  I  Qall.  Rep.  4Z3. 

(c)  By  aontlnictive  fiaadt,  are  mcsDC  inch  contrscta  or  acU  as,  though  not  originat- 
ing In  ell7  aclual  evil  design  or  contrivance  to  perpetrale  a.  positive  fraud  or  injury 
npon  other  pcr^oaa,  are  jet,  hj  Lheir  tendency  to  deceive  or  mislead  otber  persons,  or 
to  violate  public  or  private  confldence,  or  to  impair  or  injure  the  pnbtic  inlereatf, 
deemed  equally  reprehensible  with  positive  fraad,  and  therefore  are  prohibited  bj  law, 
ai  nilhin  the  same  reason  aod  mischief  as  conEracta  and  MM  done  moJo  aniuo. 
Story's  Com.  on  Eqni^  JutisprudencB,  861.  ' 

{(f)  3  Co.  87,  S.  P.    Infra,  p.  fi32,  note.  (e)  3  Bulst.  Sep.  3». 
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money,  it  was  held,  tbat  the  possession,  did  not  avoid  the  sale, 
as  by  the  terms  of  the  deed  the  vende^  was  not  to  have  posses- 
sion until  he  had  perfonned  the  condition.  The  rule  was  ex- 
plicitly declared  in  Shepherd's  Touchstone,  in  the  time  of  James 
L,  that  if  a  debtor  secretly  made  a  general  deed  of  his  goods  to 
one  creditor,  and  continued  the  use  and  occupation  of  the  goods 
as  his  own,  the  deed  was  fraudulent,  and  void  against  a  subse- 
quent judgment  and  execution  creditor,  notwithstanding  the 
deed  was  made  upon  good  consideration,  (a)  Again,  in  Such- 
nal  V.  Roiston,  (6)  a  bill  of  sale  of  goods  was  given  by  way  of 
security  or  pledge  for  money  lent,  and  a  trust  in  the  vendor  to 
keep  the  goods,  and  sell  them  for  the  benefit  of  the  vendee,  ap- 
peared on  the  face  of  the  deed ;  and  for  that  reason  it  was  held 
by  the  lord  chancellor  not  to  be  fraudulent.  One  of  the  counsel 
in  tbat  case  observed,  that  It  had  been  ruled  forty  times  in  his 
experience  at  Guildhall,  that  if  a  man  sells  goods,  and  still  con- 
tinues' in  possession  as  visible  owner  of  them,  the  sale  was  fraud- 
ulent and  void  as  to  creditors.  The  case  of  a  mortgage  of 
goods  was  afterwards  held,  iti  Rt/all  v.  Rowles,  (c)  not  to  form 
an  exception  to  the  general  rule  recognized  in  the  former  cases- 
It  was  declared  by  very  strong  authority  in  that  case,  that  a 
.mortgagee  of  goods,  permitting  the  mortgagor  to  keep  .posses- 
sion, had  no  specific  lien  against  general  assignees  under  a  com- 
mission of  bankruptcy ;  and  he  was  understood  to  confide  in  the 
personal  credit  of  the  vendor,  and  not  in  any  security. 
Though  'that  case  was  decided  upon  the  bankrupt  act  '517 
of  31  James  L,  and  not  upon  the  statutes  of  Elizabeth, 
the  reasoning  of  the  court  relative  to  the  distinction  between 
absolute  and  conditional  sales  and  mortgages,  was  founded  on 
general  principles  applicable  to  every  case.  It  was  the  doctrine 
of  the  ease,  that  in  a  mortgage  of  goods  the  mortgagee  takes 
possession  ;  and  that  there  was  no  reason,  unless  in  very  special 
cases,  why  an  absolute  or  conditional  vendee  of  goods  should 
leave  them  with  the  vendor,  unless  to  procure  a  collusive  credit 
There  was  no  distinction,  it  was  admitted,  under  the  13  Eliz., 
between  conditional  and  absolute  sales  of  goods,  provided  they 


(a)  jjbep.  ToQchatone,  SB.  {S)  Piw.  in  Ch.  26i. 

(c]  I  Vesoj,  348.    1  Atk.  Bep.  165. 
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were  firauduleot;  and  continuance  in  possession  by  the  mort- 
gagor  was  fraudulent  al»common  law,  and  void  by  the  statute 
of  Elizabeth. 

The  doctrine  of  that  case  was  powerfully  Bu'stained  by  Lord 
Mansfield,  in  Worselxf  v.  De  Mattos  Sf  Slader,  (a)  That  case 
arose  under  the  bankrupt  act  of  21  James  L,  and  it  was  held  by 
the  K.  B.,  that  a  mortgage  of  goods,  with  possession  retained 
by  the  mortgagor,  was  fraudulent  in  law,  equally  as  it  would  be 
upon  ati  absolute  sale.  To  give  a  creditor  priority  by  such  a 
mortgage,  when  the  mortgagor  is  allowed  to  appear  and  act  as 
owner,  is  enabling  him  to  Impose  upon  mankind  by  false  appear- 
aaces ;  for  where  possession  is  not  delivered,  goods  may  be 
mortgaged  a  hundred  times  over,  and  open  a  plentiful  source  of 
deceit.  But  in  Cadogan  v.  Kennett,  (b)  where  household  goods, 
by  settlement  before  marriage,  in  conaideration  of  the  marriage, 
and  of  the  wife's  marriage  portion,  were  conveyed  to  trustees  in 
trust  for  the  settler  for  life,  remainder  to  his  wife  for  life,  and  re- 
mainder to  the  sons  of  the  maniage,  it  was  held,  that  those 
goods  were  protected  from  execution  in  favoi  of  a  creditor  exist- 
ing at  the  time  of  the  settlement,  though  the  grantor  continued 
in  possession  of  the  goods.  The  transaction  was  fair  and  hon- 
est in  point  of  fact,  and  it  was  part  of  the  trust  that  the. 
*  518  goods  should  pontiaue  in  the  house.  'Other  sabsequent 
cases  have  established  the  rule,  that  the  wife's  goods  may, 
before  marriage,  be  conveyed  to  trustees  with  her  husband's  as- 
sent, for  her  use  during  coverture,  and  such  property  will  not  be 
liable  to  bis  debts,  (c)  Again,  in  Edwards  v.  Harben,  (d)  the 
K.  B.  laid  down  the  principle  emphatically,  that  if  the  vendee 
took  an  absolute  bill  of  sale,  to  take  effect  immediately  by  the 
face  of  it,  and  agreed  to  leave  the  goods  in  possession  of  thfe 
vendor  for  a  limited  time,  such  an  absolute  conveyance,  without 
the  possession,  was  such  a  circumstance  per  se  as  made  the 
transaction  fraudulent  in  point  of  law.  It  was  admitted,  how- 
ever, that  if  the  want  of  immediate  possession  be  consistent 
with  the  deed,  as  it  was  in  Bucknal  v.  RoistoR,  and  Lord  Cado- 


{aj  1  Burr.  Bep.  467  (b)  Cotrp.  Rep.  433. 

(£)  UaselJDtoD  B.  Gill,  24  G«o.  ni.    3  Term  Rep.  630,  n.    Jaiman  v.  Woolloloa, 
3  ibid.  61 S. 

id)  a  Tcim,  S87. 
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g-an  V.  Kennett,  and  as  it  is  if  the  deed  be  conditional,  and  the 
vendee  is  not  to  have  poaBession  until  he  has  performed  the  con- 
dition, the  sale  was  not  fraudnlent,  for  there  the  possession  ac- 
companied and  followed  the  deed  within  the  meaning  of  the 
rule. 

After  the  English  mle  on  this  sabject  had  been  thus  discussed, 
declared,  and  settled,  it  was  repeatedly  held,  that  an  absolute 
bill  of  sale  of  chattels,  unaccompanied  with  possession,  was 
fraudulent  in  law,  and  void  as  against  creditoiB.  (a)  The  change 
of  possession  was  required  to  be  substantial  and  exclusive.  Bat, 
on  the  other  hand,  there  have  been  many  exceptions  taben,  and 
many  qualifications  annexed  to  the  general  rule ;  and  it  has  be- 
come difficult  to  determine  when  the  circumstance  of  possession, 
not  accompanying  and  following  the  deed,  are  per  se  a  fraud  in 
the  English  law,  or  only  presumptive  evidence  of  fraud  resting 
upon  the  facts  to  be  disclosed  at  the  trial.  It  certainly  is  not 
any  thing  more,  if  the  purchaser  was  not  a  creditor  at  the 
tone,  and  'the  goods  were  under  execntion,  and  the  *519 
transaction  was  notorious,  and  not,  in  point  of  fact,  either 
clandestine  or  fraudulent.  * 

In  Kidd  v.  Satclinsoi^  (b)  goods  were  purchased  on  execution 
by  a  stranger,  and  left  in  possession  of  the  debtor  for  a  tempo- 
lary,  and  honest,  and  humane  purpose ;  and  as  the  parties  did 
not  stand  in  the  relation  of  debtor  and  creditor.  Lord  Eldon,  &a 
Ch.  J.  of  the  C.  B.,  held,  that  the  title  was  in  the  vendee.  He 
admitted  that  a  bill  of  sale  of  goods  might  be  taken  as  security 
on  a  loan  of  money,  ^d  the  goods  fairly  and  safely  left  with 
the  debtor.  The  decision  in  this  case  was  conformable  to  one 
made  by  Lord  Holt  under  similar  circumstaMces  ;  (c)  and  Lord 
Eldon  many  years  afterwards,  when  lord  chancellor,  (d)  adhered 
to  the  same  doctrine,  and  declared,  that  possession  of  chattels 
by  the  vendor  was  only  prima  facie  evidence  of  fraud.     If  the 


(a)  PRgct  i>.  Percharf,  1  EBp.  N.  P.  Kep.  205.  Wordall  u,  SmLth,  1  Camph.  N.  P. 
Bep.  33S.  In  Eaatiiood  n.  Brown,  Ryaa  &,  Moodj,  312,  Lord  Tenlerdeo  dissenMd 
from  the  doctrine  io  Wordell  u.  Smith,  and  he  beld  non-deliver;  into  posseiiBion  lo  be 
onlj  prima  fade  evidence  of  fraud. 

{b)  2  Bos.  &  Pall.  S9. 

(c)  Cole  V.  Davies,  \  Lord  RaTni.  72*. 

{d)  Lad;  Arnndett  d.  Fhippc,  10  Vesej',  143. 
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property  cannot  be  reached  by  bankruptcy,  and  the  possession 
be  according  to  the  deed  which  creates  the  title,  and  the  title  be 
publicly  created,  it  is  not  fraudulent.  Other  cases  have  protected 
the  purchaser  of  goods  seized  on  execntioQ,  (and  whether  the 
pnrchase  was  from  the  sheriiT  or  the  defendant  seemed  to  be  im- 
material,) from  subsequent  executions,  though  the  goods  were 
satfered  to  continue  in  the  possession  of  the  defendant,  on  the 
ground  that  the  transaction  was  necessarily  notorious  to  the 
whole  neighborhood,  and  the  execution  notice  to  the  world ;  and 
the  cases  being  free  from  fraud  in  feet,  were,  under  those  circum- 
stances, free  from  the  inference  of  fraud  in  law.  (a)  The  ques- 
tion of  frftud  in  such  cases  is  declared  to  be  a  qaestion  of  fact 
for  the  jury.  The  purchaser  of  goods  sold  at  auction,  by  trus- 
tees, under  an  assignment  by  an  insolvent  debtor,  is  also  pro- 
tected, though  he  leave  the  goods  in  the  possession  of 
*S30  'the  prior  owner,  provided  it  be  a  matter  of  fact  to  be 
found  by  a  jury,  t^at  the  assignment  was  not  made  with 
a  fraudulent  intent,  and  that  the  sale  was  notorious.  (&) 

So,  a  person  may  lend  his  goods  for  another's  use,  and  except 
bi  cases  of  bankruptcy  under  the  statute  of  SI  James  I.,  they 
will  be  protected  from  the  creditors  of  ^e  person  for  whose  use 
they  were  supplied,  (c)  In  Steward  v.  Lombe,  (d)  as  late  as 
1830,  the  court  of  C.  B.  even  questioned  very  strongly  the  gen- 
eral doctrine  in  Edwards  v.  Harben,  that  actual  possession  was 
necessary  to  transfer  the  property  in  a  chattel,  and  the  author- 
ity of  the  case  itself  was  shaken,  (e)  The  conclusion  from  the 
more  recent  English  cases  would  see^  to  be,  that  though  a 
continuance  in  possession  by  the  vendor  or  morigagor  be  prima 


(a)  Watkini  v.  Bireb,  4  Tnant.  Rep.  823.  Joieph  n.  Ingrtm,  8  ibid.  S3S.  Lati- 
mer V.  Bauon,  i  Barn.  &  Cress.  653.  But  in  Imray  b.  Magnay,  1 1  Mecson  £  Welt- 
bj,  S67,  wbcre  goods  were  seized  oo  exaculion,  nnder  a  judgrnent  triLudDlciit  againtt 
creditora.  and  they  remaintd  umoid  in  the  handg  or  tlte  sberiJF,  who  receired  a  sahge- 
qnent  execution,  fonnded  on  a  bonaJiiU  debt,  and  afier  netiee  of  the /rand,  neglected  to 
■ell  OD  the  latter  writ,  and  retorned  it  nulla  bona,  he  was  held  liable  to  an  action  (or  a 
&lBe  retnriL 

(b)  Leonard  v.  Baker,  1  Manie  t  Selv.  2SI. 
(e)  Dawaon  v.  Wood,  3  Taunt.  Bep.  256. 
(J)  L  Brod.  &  BJDg.  506. 

(«)  The  case  was,  however,  corroborated  in  Boed  v.  Wilmot,  7  Bingham,  5S3.  and 
b;  Mr.  Justice  Lawrence,  in  1  Taanton,  383. 
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facte  a  badge  of  fraad,  if  the  chattel,  sold  or  mortgaged,  be 
transferable  from  hand  to  hand,  yet  the  piesamption  of  fraud 
arieing  from  that  circamstance  may  be  rebutted  by  explanations 
showing  the  transaction  to  be  fair  and  honest,  and  giving  a 
reasonable  account  of  the  retention  of  ihe  posseesion.  The 
qnestion  of  fraud  arising  in  such  cases  is  not  an  absolute  infer- 
ence of  law,  but  one  of  fact  for  a  jury ;  and  if  the  personal 
chattels  savour  of  the  realty,  as  for  instance,  the  engines,  uten- 
sils, and  machinery  belonging  (o  a  manufacturing  establish- 
/nent,  no  presnmption  of  fraud  will  arise  from  the  want  of 
delivery,  (a)  So  a  bill  of  sale  of  goods  is  good  as  between  the 
parties,  though  no  possession  be  given  at  the  time,  when  the 
interests  of  third  persona  are  not  concerned.  (&) 

The  law  on  this  subject  ia  atili  more  unsettled  in  this  country 
&an  it  is  in  England. 

■  In  the  Supreme  CJourt  of  the  United  States,  the  doc-  "521 
trine  in  Edwards  v.  Harben  has  been  explicitly  and  fully 
adopted ;  and  it  is  declared,  that  an  absolute  bill  of  sale  is  itself 
a  fraud  iu  taw,  unless  possession  accompanies  and  follows  the 
deed,  (c)  This  decision,  of  course,  leaves  open  for  discussion 
the  distinction  taken  in  that  ease  between  a  bill  of  sale  abso- 
lute, and  one  conditional  upon  its  face,  and  also  the  conclusions 
in  the  other  cases  where  the  continuance  of  possession  in  the 
vendor  is  consistent  with  the  deed.  The  principle  of  the  de- 
cision at  Washington  has  been  adopted  in  the  circuit  courts  of 
the  United  States,  and  we  may  consider  it  to  be  a  settled  prin- 
riple  in  federal  jurisprodence.     In  pursuance  of  the  rule,  if 


fa)  Eastwood  d.  Brown,  Rjan  &  Moodj,  312.  Wooderman  i>.  Baldock,  S  Taunt. 
Bcp.  S76.  Jezcph  II.  IngTim,  ibid.  838.  Reed  v.  Blades,  5  ibid,  S!12.  HotTman  v. 
Pitl,  5  Esp.  N.  P.  Rep.  ZS.  Annstrong  c.  Boidock,  Gow's  N.  P.  Rtip.  33.  Storer  v. 
Hniitcr,  3  Barn.  &  Cress.  368,  Martindale  d.  Boolh,  3  Bam.  &  Adotph.  498. 
On  the  other  liand,  where  gooda  wete  seized  oaji./a.  and  not  sold  by  direction  of  the 
plaintilf,  but  loft  uodcr  the  control  of  iho  defcDdanl  from  March  to  November,  the 
executioD  and  lev;  were  deemed  fraudnlent,  and  the  goods  were  held  to  be  liable  to  a 
labteqnentjf.^.    Lorick  b,  Crowder,  8  Bam.  &  Cress.  183. 

(h)  W&rren  v.  Magdalen  Colledge,  1  Bol.  I6d.  Mar^dale  d.  Booth,  S  Bam.  & 
Adolph.  505.  Jones  v.  Yates,  9  Bam.  &  Cress.  533.  Doe,  dem.  Roberts  v.  Roberte,  S 
Bam.  &  Aid.  369.  A  deed  oonstmctiTel]'  fraudnlent  as  to  creditora,  ma;  be  good  to 
evBTj  other  intent  and  purpose,  and  stand  both  in  law  and  eqaitj.  1  Sto^s  Eq. 
364,365,371.     . 

(c)  Hamilton  v.  Russel,  1  Cranch'i  Rep.  310. 
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property  be  abroad,  and  incapable  of  actnal  delivery  at  the 
time,  as  in  the  case  of  a  ship  at  sea,  the  possession  must  be 
assumed  as  soon  as  possible  on  the  arrival  of  the  vessel  in 
port,  (a) 

In  Virginia,  the  same  principle  has  been  directly  and  repeat- 
edly adjudged  to  be  w^ell  settled ;  aod  it  is  declared,  that  an 
absolute  bill  of  sale  of  personal  property,  with  possession  con- 
tinuing in  the  vendor,  is  fraudulent  ^^rse  as  to  creditors,  withont 

other  evidence  of  fraud^pi  being  connected  with  other  cir- 
•529     cumst&nces.  (&)'     In  *8outh  Carolina, the  same  doctrine. 

was  alluded  to  as  being  founded  on  the  better  author- 
ity ;  (c)  and  in  one  case  in  equity  (d)  it  was  decided,  that  if 
possession  did  not  accompany  a  bill  of  sale  of  chattels  which 
was  not  recorded,  it  was  void  as  to  the  creditors,  though  there 


(a)  TTniled  Swtw  n.  CanTasluiTn,  4  T>b11.  Hep.  358.  8.  C.  Wnltace  C.  C.  R.  178. 
Meeker  v.  Wit«on,  1  Oalt.  Kep.  419.    Mair  v.  Glennie,  4  Manle  &  Selw.  140. 

(i)  Alexander  v.  Deneale,  S  Maur.  Rep.  341.  Robertson  D.  Rwelt^3  ibid.  1.  Id 
L«Dd  v.  Jcffriea,  5  Randolph'i  Rep.  Sll,  (he  rule  wns  eomewhat  qualified  ;  and  tt  was 
held,  Ati  when  the  grantor  of  pereonal  properly  remaina  in  posscssioD  after  on  «b«a- 
Inte  potlvej'Bnce,  the  conveyance  ii  prima  Jade  frandnlenl ;  hat  Bueh  postewion  il  not 
conclnaiTe  evidenco  of  fraud,  barring  every  explanntion.  It  will  lie  with  the  pni- 
chaser  to  explaia  and  rebat  the  preaampliOQ  of  frand ;  ai  if  a  slav-e  be  pnrchased, 
atid  not  lakea  away  in  seven]  monthEt,  it  may  be  sbown  that  be  was  Coo  sick  to  be 
removed;  or  if  a  horse  be  pnrchosed,  and  to  be  sent  for  tbe  next  day,  a  levy  npon 
him  in  the  intermediate  time  upon  executioa  against  the  seller,  it  was  inppoecd,  would 
hardly  be  snstained.'  In  Claytor  c.  Anthony,  6  Randolph's  Rep.  285,  Judge  Oreen 
elaborately  investigates  the  doctrine,  and  ably  lasiaioB  the  rule  eatahlished  by  the 
previoDS  antboritios.  Again,  in  Sj'dnor  u.  Gee,  4  Leigh's  Rep.  535,  the  court  of  ap- 
peals held,  that  in  case  of  an  absolute  salv  and  delivery  of  chattels,  and  an  immediate 
redelivery  to  the  vender,  upon  bailment,  for  a  limited  time,  on  valuable  consideration, 
and  when  the  sale  and  redelivery  wcre>^r  transactions,  the  bailment  was  not  incon- 
sistent with  the  sale,  and  good  within  (be  mle  of  Edwards  n.  Harben,  It  was  alio 
deemed  within  the  rule,  and  good,  if^  on  an  abeolnte  and  bir  sale  of  chattels,  posses- 
sioD  be  not  immediately  passed  to  the  vendee,  but  is  taken  before  the  rights  of  anj 
creditor  of  vendor  attache*.  This  is  th*  Massachusetts  doctrine  in  BartleCt  d.  Wil- 
liams, 1  Pick.  Rep.  ass.  So  the  statate  of  exemtions  in  Virginia  authoHies  the 
sheriff  to  take  forthcoming  bonds,  for  delivery,  at  the  day  and  place  of  tale,  of  prt^ 
erly  taken  In  execution , 

(c)  Croft  u.  -Arthnr,  S  Desanss.  939. 

{d)  De  Bardeleben  ii.  Beekman,  I  ibid.  34S. 

'  If  the  sale  Is  tonafidt,  and  Che  vendee  gels  poaaesalon  before  eiecution  against  the 
vendor,  the  title  Is  good.    Beny  v.  Ensell,  2  Gratt.  B,  888. 
1  See  also  Forkner  v.  Stuart, «  Gratt  1ST.    Curd  «  UlUer,  T  ib.  186. 


.dr,yGoogIe 


I£0.  XZXUf.]  OF  PBBSOKAL  PROPBBTT.  709 

was  no  doubt  of  the  feirnesB  of  the  trausactdon.  Aftsrwaids,  in 
the  constitutional  court,  the  docbrine  of  the  English  law,  in 
Edwards  v.  ILirben,  was  declared  by  all  the  judges  to  be  a  set- 
tled rule,  (a)  In  Tennessee,  also,  the  doctrine  of  the  English 
law,  aa  stated  in  Edwards  v.  Harben,  is  clearly  asserted,  ip)  In 
Kentucky,  the  same  principle,  under  the  modifications  it  has  sub- 
sequently undergone  in  England,  seems  to  have  been  adopted ; 
for  after  an  absolute  bill  of  sale,  if  the  property  remains  in  the 
possession  of  the  vendor,  it  is  held  to  be  fraudulent ; '  and  yet, 
when  such  possession  is  not  inconsistent  with  the  sale,  the  fraud 
becomes  a  matter  of  fact  for  a  jury,  (c)  Afterwards,  in  Wash 
V.  Medley,  (d)  the  milder  doctrine  was  declared,  that  a  transfer 
of  chattels  by  deed,  without  any  change  of  possession,  was  not 
per  se  fraud,  but  only  a  matter  of  inference  for  a  jury,  (e) 

[a)  Kenned]'  v.  Roas,  S  Const.  Bep.  S.  C.  1S5.  Hadnal  v.  Wilder,  i  M'Cohl'it 
Bep.  SM,  S.  P.  Bat  in  Ttrrj  v.  Belcher,  and  Hqward  v.  Williams,  1  Bniiej'a  S.  C. 
Ilep.  ses,  &T5,  and  Smith  v.  Henry,  2  ibid,  US,  the  court  of  appeals  in  Soatb  Caro- 
Unn  recoried  to  aad  adopted  the  more  modem  and  prevalent,  aad  Icsb  nCerD  doctrine 
of  the  canes,  that  a  TCndor's  or  donor's  retaining  poeseseion  after  an  absolaCe  and 
onconditiouftl  sale  or  gift  o(  chattels,  was  not  coDclaaiie,  bat  oalj  prima  foot  evi- 
deuce  of  fraud,  for  it  was  lusceptible  of  expbuiation.  See  v^ra,  p.  5S9,  note  a.  But 
in  Anderson  t>.  7aUer,  1  M'Hallan,  Eq.  27,  the  case  of  Smith  u.  Henry,  in  I  Hill,  a!, 
was  died  as  wttrraudng  the  principle  that  if  a  debtor,  in  a  deed  of  assignment,  serares 
an  BdvantB){e  to  himself,  it  inTalidates  the  deed,  and  that  leaTing  the  property  in  the 
bands  of  the  debtor,  raises  the  presamptioD  of  a  secret  tmit  between  die  debtor  acid 
the  preferred  creditor,  and  the  deed  is  Toid  so  far  as  the  rights  of  creditara  are  affected. 
The  law  in  sach  a  case  raises  the  conclosion  of  fraad,  "  incapable  of  being  rehntted 
or  explained."  Bat  if  the  case  rested  onlj  on  constractiTe,  lad  no  artuai  fiaad,  the 
deed  wonid  be  permitted  to  stand  as  a  eecarity  for  any  consideration  adraaced  at  the 

(i)  Bagan  i>.  Kennedy,  I  Oierton'e  Tenn.  Bep.  91.  Since  that  decision,  it  has 
been  declared,  in  Callen  v.  Tfaompson,  3  Targer,  475,  and  in  Maney  n.  Killoogh,  7 
Yerger,  440,  and  ag»n  in  Mitchell  v.  Beal,  8  ib.  142,  thai  poisession  remaining  with 
the  Tendor  pfter  an  abeolnte  sale,  or  with  the  grantor  or  mortgagor  in  deeds  of  trust 
and  mortgages,  after  the  time  of  payment,  ii  prima  fade  evidence  of  frsnd,  bni  the 
presnmptioa  may  be  repelled  by  proof.  It  was  further  held,  that  the  retaining  of  pce- 
seasion  by  mortgagor  of  personal  property  befiire  the  day  of  payment,  is  not  prima 
fame  evideDce  of  frand,  becaow  it  Is  nnderstood  to  be  a  tacit  or  presumed  agreement 
that  the  mortgagor  should  retain  possession.     See  also  m/fa,  p-  626,  note  a. 

(c)  Baylor  v.  Smithera,  I  Littell's  Bep.  112.  Qoldibnry  e.  Hay,  1  Idtt.  Bep.  2S6. 
Bnndley  v.  Webb,  3  J.  J.  Marshall,  649. 

(d)  1  Dana's  Ken.  Bep.  969. 

(t)  Again,  in  Bmmmel  e.  Stockton,  3  Dana'»  Keo.  Bep.  134,  and  Lan^ilin  v. 

•  Waller  e.  dalle,  8  fi.  Hon.  B.  11. 
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Id  Pennsylvania,  the  Ea^ish  doctrine  is  adopted  and  fcdlowed 
in  its  fullest  extent.  The  general  piinciple  is  explicdtly  and  em* 
phatically  recognised,  that  on  an  absolute  sale  or  assi^iment  of 
chattels,  possesaion  must  accompany  and  follow  the  deed,  and 
vest  exclusively  in  the  vendee,  or  it  is  fraudulent  in  law,  tfaoo^ 
there  be  no  fraud  in  fact  (a)  As  be'tween  the  vendor  and  ven- 
dee, the  property  will  belong  to  the  vendee ;  but  the  sale  wiA- 
ont  delivery  is  void  as  to  creditors ;  and  if  the  vendor  sdls  and 
delivers  it  to  a  bottafide  purchaser,  without  notice,  the  poichaeer 
will  hold  against  the  original  vendee,  {b)  As  an  exception  to  tiw 
general  rule,  it  is  admitted  that  goods  may,  after  they  have  been 

levied  upon,  or  after  a  fair  purchase  of  them  at  a  sale 
*523    *on  exeoDtion,  be  safely  left  in  the  possession  of  the  de- 

fendant,  without  a  necessary  inference  of- fraud;  thoi^h 
tiie  exception  in  the  case  of  a  levy  merely,  was  afterwards  re- 
stricted to  hoasehold  fumitore.  (c)  DeUvery  of  the  goods  is  held 
to  be  as  requisite  in  the  case  of  a  mortgage  of  goods,  as  of  an 


FergfDsoD,  6  ibid.  117,  the  rale  is  laid  down  strictly,  thai  on  an  absolnte  sale  of  moT- 
ablc  propertj,  poMenion  most  go  with  the  Ale,  or  the  sale  will  be  per  u  void  •■  to 
die  creditors  and  labsMgnent  pmchanra,  aocwithetaDdiag  anj  agreement,  bowerer 
fair,  that  the  eeller  maj  lEtaia  pouesBioD.  And  lacb  aemns  to  bo  tho  law  in  Misuxiri. 
Siblj  V.  Hood,  S  Misaomi  Sep.  3!9D.  Foster  i>.  Wallace,  S  ib.  231 ;  and  as  laid  down 
in  Georgia,  in  Howland  d.  Dews,  B.  H.  Chariton's  Rep.  3se.  'Die  rule  in  EentD<^ 
^iplie*  onlj  to  salei  by  priratt  volanlary  contract,  and  not  to  sales  on  execation, 
where  the  simple  retention  of  possession  by  the  debtor  is  not  necesauily  fmadnlent ; 
not  to  sales  npon  a  mortgage  condition,  provided  the  eondition  be  inserted  and  tbe 
deed  recorded.  B  Dana,  ISO.  Temon  t>.  Merlon,  S  ib.  393,  Bwigert  o.  Thamas,  T 
ib.  S3S.  The  role  that  po«ee«ion  matt  go  with  the  deed,  does  not  apply  in  KeDtady 
to  mortgages  md  deeds  of  tmst,  which  are  required  to  be  recorded.  S  Litlell,  MS- 
IJ.  J.  Marshall,  SBS.    3  id.  353.    3  Dana,  GM.    16  Peterss  Rep.  IIS. 

(a)  Yonng  v.  N'Onm,  2  Watts  4  Serg.  U7, 

{b]  Dawes  f.  Cope,  4  Binney'e  Sen.  *^^-  Babb  v.  Clemson,  10  Serg.  &  Bawl*, 
419.  Shaw  u.  Lery,  IT  ibid.  99.  Bower  v.  Oeesatnan,  ilnd.  3S1.  Streeper  v.  Eck- 
art,  S  Wharton,  303.  Hoofsmith  v.  Cope,  6  Wharton,  9S.  A  constractife,  eym- 
bolical,  or  temponuy  deliv«ry  of  pettonal  property,  is  not  snfflcient  to  change  dte 
owneiBhip  at  to  cndiler*.  There  most  be  actual  delivery  at  the  time,  Mid  a  cooliaa- 
ing  posAeasion.  M'Bride  v.  M'Gelland,  6  Watta  &  Serg.  94.  By  statute  of  t»zatfl- 
Tania  of  14th  Jnne,  1S3S,  and  tbe  constmction  given  to  it,  an  agsignaa,  under  a 
Tolnntary  deed  of  asaigDment  fbr  the  benefit  of  creditors,  may  soffisr  the  goodi  to 
nmaiD  in  possession  of  the  assignor  for  thirty  days,  witboat  subjecting  them  to  en 
execution  of  »  creditor  of  assignor.  This  delay  ii  to  afford  time  to  comply  with  the 
reqni^tiDns  or  tbe  aialale. 

(c)  Levyu.^Wallis,  4Dall.  Sep.  1S7.  Waten  n.  McClellan,  ibid.  308.  Chancellor 
V.  Phillips,  ibid.  313.    Mycn  v.  Harvey,  S  Penn.  Sep.  «78. 
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abeolnte  sale  of  goods  under  the  etatates  of  13  and  27  S&z.; 
and  merely  stating  on  the  face  of  the  deed  that  poeseKion  was 
to  be  retained,  is  not  emfficient  ia  take  the  case  out  of  the  stat- 
ute, even  in  the  case  of  a  otortgage  of  goods;  and  the  transac- 
tion baa  been  adjadged  to  be  fraodnlent^wr  te,  and  void  against 
a  sabseqaent  bowi  fide  poichaser  vithoct  notice,  (a)  The  jiut 
policy  and  legal  solidity  of  the  role  that  holds  all  sneb  deeds  of 
chattels  firaodnlent  in  law,  were  asserted  in  the  case  to  which  I 
have  last  alluded,  with  diBtinguisbed  ability  and  effect.  The  re- 
tention of  possession  must  not  only  be  a  part  of  tiie  contraet, 
but  it  must  a[^>eai  to  be  for  a  porpoae^  iaxt,  honest,  and  necQS- 
sary,  or  conducive  to  some  fair  object  in  view.  Appearances 
mast  not  only  agree  with  the  real  state  of  things,  but  the  real 
state  of  tbings  must  be  honest  and  consistent  with  public  policy. 
Such  were  the  cases  of  BuehatU  v.  RoiiUm,  and  Cadogan  v, 
Eennett^  Where  the  motiTc  of  the  sale  is  the  secority  of  the 
vendee,  and  the  vendor  is  permitted  to  retain  the  visible  owner- 
ship for  the  convenience  of  the  parties,  it  is  a  fraud,  though  the 
arrangement  be  inserted  in  the  deed  or  mortgage.  The  policy 
of  the  law  will  not  percoit  the  owner  of  personal  property  to 
create  an  interest  in  another,  either  by  mortgage  or  absolute 
sale,  and  still  continue  to  be  the  visible  owner.  The  law  will 
not  stay  to  inquire  whether  thare  was  actual  fraud  or  oot,  and 
will  infer  it  at  all  events ;  for  it  is  against  sound  policy  to  sufier 
the  vendor  to  remain  in  poBsesaion^  whether  an  agreement  to 
that  effect  be  or  be  not  expressed  in  the  deed.  It  necessarily 
Ideates  a  secret  incumbrance  as  to  pcarsonal  property, 
when,  to  the  world,  the  vendor  "or  mortgagee  appears  to  "534 
be  the  owner,  and  he  guns  credit  as  such,  and  is  enabled 
to  practice  deceit  upon  mankind.  If  the  possession  be  withheld 
pnreaant  to  the  terms  of  the  agreement,  some  good  reason  for  it, 
beyond  the  convenience  of  the  parties,  must  appear ;  and  the 
parties  must  leave  nothing  nnperfonoed  within  tlieir  power,  to 
secure  third  persons  from  the  consequences  of  tbe  apparent  own- 


7.  Woods,  S  Serg.  t  Rawle,  275.    Welsh  e.  Hajdoo,  t  Psdd.  Rap.  ST, 


1  8m  Hugo*  «.  BcUuao,  H  Fesn.  a. 
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ership  of  the  vendor.  If  it  be  the  sale  or  mortgage  of  articles 
undergoing  a  process  of  mannfactore,  to  be  delivered  when  fin- 
ished, or  of  variouB  other  goods  and  chattels,  and  possession  can 
properly  be  retained,  ihere  onght  to  be  a  specific  inventory  of  the 
artides,  so  as  to  apprise  creditors  of  what  the  oonveyance  cov- 
ered, and  to  prevent  the  vendor  £rom  changing  and  covering 
property  to  any  extent  by  dexterity  and  fiaad. 

The  Snpreme  Court  of  Pennsylvania  have  regretted,  that  even 
in  the  excepted  case  of  honsehold  fumitnre,  the  goods  seized  on 
execution  may  be  left  in  the  hands  of  the  defendants.  This  was 
contrary  to  the  common  law,  which  wonld  not  endnre  the  levy- 
ing on  goods  only  as  a  security,  (a)  and  wisely  gave  a  anbee- 
quent  execution  creditor  the  preference,  if  goods  levied  on  by 
execution  were  suffered  to  remain  in  the  hands  of  the  defend- 
ant. The  exception  of  household  fiunitore  has  notorioasly  occa- 
sioned coUnsion  and  &aud,  and  been  productive  of  gross  abase. 

The  levy  was  a  very  imperfect  notice  to  third  persons.  (6) 
*  535         *  The  same  doctrine  bas  been  declared  to  be  the  law  in 

Illinois,  New  Jersey,  Connecticnt,  and  Vermont.     Deliv- 
ery of  possession,  in  the  case  of  a  sale  or  mortgage  of  chattels, 


(a)  Bradlej  v.  Wrndhani,  I  Wila.  Rep.  41. 

{b)  Cowden  v.  Brad;,  S  Serg.  t  Rawle,  510.  Dean  v.  F&tton,  13  ibid.  34S.  In 
Barnes  v.  Billingtou,  1  Wnsh.  Cir.  Sep.  38,  Judge  Washiagton  held,  that  household 
fttmilDre  did  not  properlj  form  an  exception  to  the  general  rale ;  that  if  the  goods  be 
leYied  on  ander  a  fifa-,  and  left  in  the  possession  of  the  defendant  for  any  length  of 
time,  no  lien  attached  by  the  levj,  as  against  sabsequent  executions  or  pnrchasen. 
The  rule,  as  it  wss  aftenTBrdti  declared  fn  Betiy  v.  Bmith,  3  ibid.  60,  does  not  reqnite 
the  officer  to  remove  the  goods  or  seil  Ibem  immediai^^,  proTided  he  does  it  in  a  rea- 
sonable time,  And  does  not  leare  the  debtor  in  the  mean  time  with  the  power  to  deal 
with  the  property  as  owner.  So  in  Wood  v.  Vanaisdale,  3  Kawle's  Bep.  401,  it  was 
held,  that  the  sheriff  was  only  bound  to  take  possession  of  goods  levied  on  execntion, 
within  a  reasonable  time ;  but  if  on  a  levy  ho  be  directed  by  the  plaintiif  to  stay  fur- 
ther proceedings  until  further  order,  and  the  object  bo  security  for  the  debt,  the  lien  • 
created  by  the  levy  is  discharged.  Commonwealth  v.  Stremhack,  3  Rawle's  Bep. 
341.  In  North  Carolina  the  same  general  doctrine  pievails,  and  the  BheriiT  who 
seizes  goods  and  chattels  on  execntion  most  take  possession,  or  bj  some  notorious  act 
divest  the  debtor's  possession  and  use  of  them,  or  he  will  lose  his  pief^rence  over  a 
tnbscqaent  seizure,  nnloss  the  leaving  the  goods  in  the  debtor's  poMesiion  be  accounted 
for,  as  in  the  case  of  a  growing  crop,  or  an  article  in  the  course  of  beii^  manuOtc- 
tnred,  or  the  like.  Roberts  v.  Scales,  I  Iredell's  Lav  Rep.  88.  In  South  Carolina 
the  courts  do  not  folloir  the  rule  in  most  of  the  other  states,  that  a  senior  oxecntion 
creditor  will  lose  his  lien  as  against  a  jonior  creditor,  by  inactivity.  Iioeal  conuder- 
attons  have  led  to  this  policy.    Adair  t>.  U'Daniel  ft  Comwell,  1  Bailey's  Rep.  158. 
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is  held  to  be  neceaearj  whenever  it  be  practdoable  ;  and  to  per- 
mit the  goods  to  remain  in  the  handa  of  the  vendor  is  declared 
to  be  an  extraordinary  exception  to  the  usual  course  of  dealing, 
and  reqaiies  a  satisfactpry  explanation.  There  mast  be  an  ac- 
tual and  not  a  colorable  change  of  possession.  The  leading 
decisionB,  in  England  and  in  this  country,  in  iavor  of  the  legal 
inference  of  fraud  in  such  caaes,  are  referred  to,  and  the'concln- 
sion  adopted,  that  on  a  sale  or  mortgage  of  goods,  an  agreement, 
either  in  or  out  of  the  deed,  that  the  vendor  may  keep  posses- 
aion,  is,  except  in  special  caaes,  fraudulent  and  v<»d,  equally 
against  creditors  and  bona  fide  pnrchaeen.  (a) 


(a)  Thornton  v.  SBTenpoit,  I  Scimmon'e  B«p.  29S.  In  this  Illinois  case  the  mie 
doctrine  is  lud  down  with  predion.  All  connfuices,  it  ia  tield,  of  goods  and  chat 
tels,  where  the  powesaion  is  permitted  to  lemAio  with  the  donor  or  vendor,  are  frand- 
nleiit]>«rM,iuidToid  aa  to  creditors  and  porcbuers,  nnleu  the  letuaing  of  poBteMion 
be  coneialent  with  the  deed  :  when  the  Crai^actian  is  bona  Jide,  and  from  the  oataie 
and  provisions  of  the  deed,  the  posaesiion  is  to  remain  with  the  vendor,  tliat  posses- 
sion being  consistent  with  the  deed,  does  notavcnd  it ;  aad  therefore  mortgages,  mar- 
riage settlements,  sod  limilatiDna  over  of  chattels,  are  valid  without  transfer  of 
posaesuon,  if  the  trwsfer  be  boaa  Jidt,  and  the  posMtsioQ  remain  with  the  peiMD 
according  to  the  deed.  Bat  an  abtoinU  sale  of  personal  property,  and  the  posaessiou 
reuaialog'  with  the  vendor,  is  void  as  to  creditors  and  pordiBsets,  nm  Aoagh  aoAar' 
ittd  iy  lie  term  of  the  bill  af  nU^  The  opioion  of  one  of  Uie  judges  in  that  case 
wont  to  the  whole  length  of  the  salntarf  doctrine,  that  the  mortgagee  or  vendee  taking 
a  bill  of  sale  for  secuiitj,  must  take  possession,  even  though  the  arrangement  in  the 
deed  or  mortgage  be  different,  because  the  policy  of  the  law  will  not  permit  the  owner 
□f  personal  propeitj  to  create  an  inleiest  iu  another,  either  bj  mortgage  or  absolnte 
sale,  and  still  continne  to  be  the  visible  owner.  Cbomar  v.  Wood,  I  Halsted's  Bep. 
155.  Patten  v.  Smith,  5  Conn.  Bep.  1»6.  Bwift  d.  Thompson,  9  ibid.  63.  Tobj  a. 
Beed,  9  ibid.  216.  Mills  d.  Camp,  U  ibid.  219.  Osbome  d.  Toller,  id.  5S9.  Bnt  in 
Now  Jeisoj,  the  snbject  has  been  since  fdlly  diaeassed,  and  a  mle  of  a  more  qualified 
character  declared.  In  Sterling  d.  Van  Cleye,  7  Halsted's  Bep.  S3S,  it  was  held,  after 
an  elaborate  view  of  the  subject,  that  a  met«  agreement  hj  the  credltoc  to  delay  the 
sale  of  a  debtor's  goods,  levied  on  by  execution,  )>as  not,  of  itself,  evidence  of  fraud. 
There  must  be  some  prodf  of  actnal  frand  to  snbject  a  prior  execution  to  posqione- 
menr  If  the  plaintjiT  snSsrs  the  goods  levied  on  by  exocntion  to  remtun  with  the 
debtor  for  a  specific  time,  on  his  agreeing  to  pay  a  rent  therefor,  eqtuvalent  to  keeping 
the  goods  of  ^  same  value  and  in  good  order,  it  is  not  a  fiaud  npon  a  sabsequent 
execution  creditor,  and  will  not  postpone  the  prior  execution.  See  also,  in  Bank  of 
New  Brunswick  d.  Hassert,  Saxton'g  K.  J.  Chan  Bep.  I,  Cumberland  Bank  v.  Haun, 
4  Borrison's  N.  J.  Bep.  166,  a  more  relaxed  indulgence  in  leaving  goods  seized  on 
with  the  defendant,  if  done  in  good  faitL    In  Vermont  it  was  held,  that  in 


1  BhliM>.Phalpa,8aihn.B.4H. 
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"536  *In  these  AmericaD  decisioDs,  the  stem  conclnsiona  of 
the  doctrine,  that  trand  in  the  given  case  is  an  inference 
of  law,  are  asserted  not  only  in  a  tone  equally  explicit  and  de- 
cided as  in  the  English  oases  in  the  age  of  Mansfield  and  Boi- 
ler, bnt  with  moch  greater  precision  and  more  powerful  and 


ordinuy  caaes  of  B&l«a  of  pereonol  property,  if  the  vendor  reuini  posseaiion,  the  sals 
is  frandalent  and  void  na  to  creditors.  Bona  Jide  Balea  by  sherifia  were  an  exception. 
Boardman  d.  Keeler,  I  Aiken's  Vt  B«p.  158.  Mott  i>.  McNiel,  1  ibid.  IS2.  In  WeAa 
u.  Wead,  2  ibid.  64,  the  same  concluBion  wtu  adopted,  after  a  fall  review  of  tbe  aa- 
tlioritiel  on  each  side  of  the  qnestion ;  and  it  ww  declared,  that  in  tbe  sale  of  chattels, 
if  the  conveyance  be  absolate,  the  want  of  a  change  of  possesgioa  was  not  merely 
pn'ina/acw  evidence  offrand,  bnt  a  circnmstance  perse  which  rendered  the  iranaactioQ 
frandalent  and  void  ;  and  no  stipnUtion  in  the  contract,  that  the  vendor  shonld  retain 
poseeseion,  wonld  take  the  esse  out  of  the  rule,  Ufiom  tJu  itatarao/the  tniatactum,  the 
sale  was  absolnte,  and  possession  coald  accompany  it.  So  again,  in  Fletcher  c.  How- 
ard, 2  Aiken's  Vt.  Rep.  115,  it  was  decided  to  be  essential  to  a  pledge,  m  well  as  to  a 
sale  of  personal  diattels,  that  it  be  accompanied  with  delivery  of  poiseMion  as  against 
■bird  persons  ;  and  that  if  the  pawnee  talies  a  delivery,  and  yet  immediately  redelirai 
the  Uiing  pledged  to  the  former  owner,  or  permits  it  to  go  back  into  bia  posaesnon, 
the  special  property  created  by  the  bailment  is  determined  and  gone.'  The  santt 
doctrine  was  followed  oat  in  Beatde  d.  Bobin,  2  Vermont  Rep.  ISl ;  and  it  was  de< 
dared,  that  nnlesa  a  purchase  be  followed  by  a  visible  change  of  possession,  the  prop- 
erty will  continue  liable  to  the  creditors  of  the  vendor.  Jndd  &  Harris  v.  Langdon, 
5  Vermont  Rep.  231.  Baylies,  J.,  ibid.  531,  S.  P.  In  TaniBworth  v.  Shepard,  6 
Vermont  Bcp.  5S1,  the  Snpreme  Court  of  Vermont  adhered  to  their  former  decisions 
with  great  rvsolation,  and  declared  that  a  sale  of  personal  property,  nnaccompanjed 
with  a  change  of  possession,  was  per  te  fravdnlent  as  against  ^e  credilois  of  tbe  ven- 
dor. "Tliia  stilt  remains,"  said  Mattock,  J,  "tbe  settied  law  of  the  land;  and 
although  some  learned  gentlemen  of  the  law  hare  sapposed  that  the  conrt  would 
eTenloally  retrace  their  steps,  as  the  courts  in  some  of  the  neigbboring  states  hafe 
done,  that  is,  leave  that  as  a  badge  of  frand  to  a  jary,  jet  we  are  not  disposed  to 
recede  a  jot,  nor  lo  advance  a  whit,  bnt  to  remain  stationary  npon  this,  in  other  goT- 
enmenie,  vexed  qnestion,  so  as  to  give  this  branch  of  the  law,  at  least,  tbe  qaaiiih/  of 
uniformity."  I  think  this  decision  reflects  tbe  bluest  honor  npon  the  firoiness  of  the 
conrt,  and  it  is  a  consoling  example  of  the  trininpb  of  the  conservative  principle  in  onr 
jorispnidence.  How  long  the  conrt  will  be  able  to  stand  on  that  ground  is  another 
queaUon.*    Wilson  v.  Hooper,  13  Vermont  Hep.  653,  S.  P. 


'  If  the  vendor  pays  to  the  first  vendee  the  money  nesived  for  the  second  sale,  and 
alUrwords  takes  the  money  and  bnys  a  similar  article  for  the  flrat  vendee,  and  retains  poe- 
Hselon,  there  b  no  frand  in  law.  Ridont  v.  Benton,  1  Wms.  88S.  The  possession  of  the 
vendor,  in  order  to  r^se  the  preanrnption  of  frand,  must  be  aotaal  If  It  is  only  oonslmo- 
tive,  his  right  of  possession  passes  in  the  first  sale  without  moving  Hie  property.  Hntohbii 
V.  GUchriat,  %i  Vt.  82.  The  coorts  of  Conneellcnt  contbioe  to  support  the  old  rale.  KM- 
land  t.  Snow,  30  Conn.  33,  30. 

■  Tbe  conrtt  manifest  no  disposition  to  recede  (tom  tbeii  position.  Mils  v.  Wenisr,  IB 
Vt  B.  BOB. 
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convincing  argnment.  There  is  another  Beriea  of  decisioDs, 
however,  which  have,  under  aaDction,  estabHshed  a  more  lax  and 
popular  doctrine. 

In  North  Carolina,  it  is  held,  that  whether  a  deed  be  fraudu- 
lent or  otherwiae,  from  the  want  of  possession  in  the  vendee,  or 
within  the  operation  of  the  statnte  of  13  Eliz.  ch.  5,  was  a  ques- 
tion of  fact,  and  not  of  law.  (a)  The  Supreme  Court  of  that 
state,  in  a  more  recent  case,  (6)  carried  tiie  relaxation  of  the 
English  rule  to  a  great  extent  A  bJli  of  sale  of  a  horse  was 
absolate  on  its  face,  hut  taken  as  a  security  for  a  debt,  and  pos- 
session was  left  with  the  vendor.  The  property,  after  being  kppt 
by  the  debtor  for  six  years,  was  seized  on  execution  by  another 
auditor ;  and  the  court  decided  that  such  a  transaction  was  only 
presumptive  evidence  of  fraud  for  a  jury ;  and  as  they  had  found 
no  fraud  in  the  fact,  the  verdict  was  sustained,  (c)' 


(a)  Tick  u.  Kegs,  2  Ea.jwooi'»  Bep.  126.  FalkacT  v.  Perkini,  ibid.  334.  Smith 
D.  Niol,  1  Hawk's  Bep.  341.    TrotWr  v.  Howard,  ibid.  320. 

[b)  Honetl  B.  Elliott,  1836,  1  Da<r.  76. 

{c)  In  1830,  proviiioD  wai  mads  by  law,  in  North  Cftroliua,  for  the  registry  of 
deeds  of  trust  or  'iDortgage  of  cbattela ;  and  the;  were  not  to  be  valid  in  law,  m  against 
creditors  or  putchasen  for  a  Taloable  consideration,  nitfaoat  such  registrj.  This  will 
prevent  the  incoDveaieDce  of  the  antecedent  doctrine.  There  were  aUo  atatntea  in 
1TS4,  ISOl,  and  1830,  providing  for  the  regiitrjof  bills  of  sale  of  chattels.  In  Gregory 
V.  Perkins,  4  Dev.  N.  C.  Rep.  50,  it  was  docidod  that  a  deed  absolnts  on  iia  face,  but. 
executed  upon  a  parol  agreeoient  for  redGmption,  is,  in  law,  fraudulent  and  void,  tu 
agaiDst  the  creditors  of  tbe  vDQdor;  andtbe  registry  of  it  under  the  statute  did  not  add 
to  its  validity.  The  object  of  Che  registry  act  wa«  to  give  nodce  of  the  exialence  and 
.  extent  of  incnmbnuices,  a«  morlgaga,  (Wt  or  amoa/cmcti  in  tnul,  and  tbo  true  char- 
adbr  of  the  deed  must  appear  on  the  record,  Co  give  it  protection.  Jn  that  case,  Ch. 
J.  Rnffia  observed,  thu  fraud  was  matter  of  law,  and  a  question  for  the  court,  but  ths 
actual  intent  was  generally  concealed,  and  was  within  the  province  of  a  jory,  and  in 
that  sense,  fraud  is  a  mixed  question.  Bat  when  Che  facts  are  ascertained,  the  con- 
clusion is  exclusively  tnatter  of  Uw.  The  English  rule  prevailed  for  some  lime  in 
North  Carolina,  that  possession  retained  by  the  vendor,  was  per  k  frandnlent.^  Bat  it 
admitted  of  bo  niany  exceptions  proper  for  the  jury,  as  to  tbe  intents,  that  the  role 
itself  hardly  remained ;  and  the  court  finally  resorted,  as  has  been  done  in  New  York, 


1  In  Mississippi  and  Arkansas,  poswsidDn  of  penonal  property  by  the  vendor  is  prim 
fatU  evidence  of  ftand  only.  ComsCook  c.  Bayford,  13  S.  Sc  M.  R.  869,  Field  v.  Simcc 
3  Eng.  R.  sea.  Cooke  t.  Chapman,  Id.  IST.  So  in  Georgia.  Peck  «.  Land,  3  Kelly,  ] 
and  Tazai,  MoQnlnney  v.  Hitchcock,  8  Tex.  38.  !□  Florida,  the  role  of  Edwards  v.  Hai 
bin  seama  to  be  adopted.  Gibson  v.  Love,  i  Fior.  31T.  Saoden  v.  Popoon,  ib.  IdG.  Bu 
it  is  othemrliB  In  Louisiana  by  the  Code.    Jords  v.  Lewis,  1  La.  Ann.  B.  GO. 

*  If  the  Bale  be  fraudulent,  it  is  stiU  abioliiUlg  nid.    Flyna  «■  Williams,  lire.  R.  S3. 
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In  New  York,  the  cuneat  language  of  the  court  originally 
was,  (a)  that  the  noa-deliveiy  of  goods  at  the  time  of  the  sak 
or  mortgage,  was  only  prima  facie  evidence  of  &aad,  and  a  cir- 
cumstance which  admitted  of  explanation.  But  in  Stur- 
*  527  tevant  v.  Ballard,  (b)  the  subject  received  a  more  *  faU 
and  deliberate  consideration,  and  the  English  and  Amer 
ican  authorities  were  extensively  reviewed ;  and  it  was  decided, 
that  on  a  bill  of  Bale  of  goods,  partly  for  cash  and  partly  to  sat- 
isfy a  debt,  with  an  agreement  in  the  instrument  that  the  vendor 
was  to  retain  the  use  and  occupation  of  the  goods  for  the  term 
of  three  months,  the  goods  were  liable  to  the  intervening  eieoa- 
tion  of  a  judgment  creditor.  It  was  considered  to  be  a  settled 
principle  of  law,  that  if  the  vendor  be  permitted  to  retain  pos- 
seeeion  in  the  case  of  an  absolute  bill  of  sale  of  chattels,  it  was 
an  act  of  firaud  in  law  as  against  creditcws ;  and  that  though  the 
agreement  appear  on  the  face  of  the  deed,  it  would-be  equally 
BO,  unless  some  good   motive  was  at  the  same  time  shown. 


to  the  plain  rule  of  IsaTing  to  the  jury  tbe  possesiion,  at  a,  bet  and  gronnd  of  pn- 
■amption,  nnder  all  the  drcmnglanceB,  irhelher  or  not  there  was  a  secret  tnut  and  a 
foiadaLent  intent,  irilhont,  howerer,  intending  to  leave  it  to  tha  jaTj  to  follow  tboir 
own  uncertain  judgment,  when  the  aieertaioed  facts  woald,  in  jadgmeatof  law,  unonnt 
to  a  (Vaudalent  intent.  Deciiiona  bo  gnardedlj  and  firmlf  exprassed,  are  exceedingly 
conwling  and  valuable.  The  case  ofLeadman  v.  Harrig,  3  Der.  Kep.  U6,  contained 
'  the  same  soond  doctrine.  So  in  Wilson  o.  Henslej,  t  Iredetl't  N.  C.  Bep.  66,  where 
B  levy  had  been  made  on  execution  of  personal  property,  and  possesuon  immediately 
restored  to  the  defendant,  a  levy  by  another  officer  on  a  snbseqaent  execution  was 
prefettcd.  The  doctrine  in  Tennessee  and  Alabama  in,  that  on  a  sale  of  goods  bj 
deed,  absolute  on  its  l&ce,  without  posseesioa  aeeompanying  the  deed,  it  is  only  pr^/ta 
Jade  evidence  of  fraud,  and  not  (randulent  per  *e.i  CaUen  d.  Thompson,  3  Tergei's 
Sep.  475,  Darwin  u.  Handley,  ibid,  503.  See  also  tha  case  of  Maoey  v.  EilloBgh, 
supra,  p.  S!2,  note.  d.  Blocker  d.  Bumesa,  3  Ala.  Bep.  N.  S.  3M.  This  teems  alio 
to  be  the  rale  in  Missisaippi,  Carter  v.  Graves,  S  Howard,  B.  I.  And  in  Eentncky  die 
conrts  go  BO  far  as  to  hold,  tbat  possesaion  of  goods  by  ft  mortgagor  is  not  only  itot 
fVaadnlent  per  n,  but  in  many,  and  perhaps  in  most  cases,  not  even  evidence  of  IVand 
in  fiuit.  3  Dana's  Ken.  Bep.  204,  In  Miaaonri,  on  the  other  hand,  die  principle 
whicb-seems  to  be  declared  in  the  case  of  King  u-  Bailey,  6  Missouri  Bep.  579,  is, 
that  posseeaion  of  persooal  property  by  the  vendor,  after  a  sale,  either  absolaie  or 
condition^,  is  frandnlont  and  void  in  lew,  as  against  creditms  prior  tn  subaequeot 

(a)  Barrow  d.  Poxton,  5  Johns.  Bep.  358.    Beals  v.  Onemaey,  8  itud.  45X. 

(6)  9  Johns,  Bep.  337. 


1  Contlnnsooe  in  possession  of  ohattela  aftsr  a  sale  al  fJHU  m 
frandoleuL    Abney  v.  Kinpbad,  10  Ala.  £.  366. 
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The  mle  applied  equally  to  conditional  as  well  as  absolute  Bales, 
nnless  the  intent  of  the  parties  in  cieating  the  condition  was 
sonnd  and  legal.  Prand  was  the  judgment  of  law  on  facts  and 
intents,  and  it  wae  a  question  of  law  when  there  was  no  dispute 
about  the  facts,  (a)  The  result  of  the  investigation  was,  that  a 
Tolontary  sale  of  chattels,  with  an  agreement,  in  or  out  of  the 
deed,  that  the  vendor  may  keep  possession,  is,  except  in  special 
cases  and  for  special  reasons,  to  be  shown  te  and  approved  of 
by  the  court,  fraudulent  and  void  as  against  creditors. 

This  decision  we  supposed  to  hare  established,  on  sound 
foundations,  the  rule  of  law  in  New  Yorii,  so  far  as  that  rule 
depended  upon  the  judgment  of  the*  Supreme  Court.  But 
tbongb  the  decision  has  been  cited  and  approved  of  in  other 
states,  {b)  it  was  doomed  to  have  a  very  transient  influence  on 
its  own  tribunal.  In  Ludlow  v.  Strd,  (c)  the  chief  justice  left 
it  as  a  debatable  point,  whether  the  retaining  possession  of  chat- 
tels by  the  vendor,  after  an  absolute  sale  of  them,  was  ipso  facto 
fraudulent,  or  only  a  badge  of  fr^ud  for  the  consideration 
of  a  jury ;  and  in  Bissell  v.  S}pkins,  (d)  'the  doctrine  of  "  528 
the  case  of  Sturtevant  v.  Ballard  was  entirely  subverted, 
and  it  was  adjudged  that  possession  continuing  in  the  vendor 
was  oiiiy  prima  facie  evidence  of  fraud,  and  might  be  explained. 
Bnt  in  IHvver  v.  W Laaghlin,  (e)  it  was  held,  that  a  mortgage 
of  goods,  in  a  case  in  which  the  mortgagor  was  sufFered  to  con- 
tinue in  possession,  and  to  act  as  owner  for  two  years  and  a  half 
after  the  mortgage  bad  become  absolute,  was  fraudulent  in  law, 
and  void  as  to  creditors,  however  honest  the  intention  of  the 
parties  might  have  been.  This  was,  in  some  degree,  reinstating 
the  earlier  doctrine,  and  a  recognition  of  the  principle 
declared  in  ^MrtevaiU  v.  Ballard;  'and  the  decision  is  '529 
deemed  to  be  sound  and  salutary.  (/] 


(a)  Fraod  is  a  qoeatiaa  of  Ittir  on  facts  and  iatenu.  Lord  Coko,  2  Bulau  S3C. 
Lord  MaDifletd,  1  Burr.  474.  Bailer,  J,,  2  Terra,  996.  Lord^Heobotongh,  9 
East,  64. 

{h)  5  Serg.  &  Bawle,  28S.  5  Conn.  Rep.  200.  1  Aiken,  158,  16S.  6  Tsnnont 
Rq).  SSI. 

(c)  19  Johns.  Sep.  S31. 

(d)  3  Cowen'i  Sep.  166. 

(e)  3  Wendell's  Rep.  596.    Collins  v.  Brash,  9  Wendell's  Rep.  19S,  8.  P. 

(/)  The  New  York  Rarised  StatcMe  bare  pat  this  vexatigas  qnestion  at  reit  in 
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The  Snpreme  Court  of  MaBsacbusetta  baa,  in  ieveral  cases,  (a) 
laid  down  and  establiBbed  tbe  doctrine,  that  poaseBBion  of  cbat- 


^tm  atate,  u  to  dw  edhct  of  the  DOQ-delivery  of  goodi  on  sale  or  ktrigmnent,  bj  my 
of  mortgigo,  or  upon  condilioii,  by  declaring  thai  nnleu  the  sale  or  Mtignm«nt  be 
accompanied  by  aa  immediate  delJTery,  and  be  followed  by  an  actual  a«)d  ooDtSnaed 
change  of  pOMewion,  it  shall  ha  pntu»td  lobe  fittaMaaomd  void  taa^iBttlbe  cnA- 
ton  of  the  Tender,  or  person  making  the  sMignmeiit,  and  against  sabseqnent  pnr- 
diasen  In  good  faith ;  and  Bhall  be  amdunve  tvidtnee  ofjraud,  unless  it  ahall  be  made 
to  appetu-,  on  the  part  of  tbe  persons  dsJining  oader  snch  sale  or  Msignment,  that  Ae 
(•me  was  made  in  goodfoiA  and  wilMaut  any  iiCail  U  dijrand.  All  ponosi  «bo  shall 
be  creditois,  while  the  gooda  remain  in  the  pouesiion  or  under  the  control  of  l>>e 
vendor  or  assignor,  are  embraced  in  the  proTisiooi  but  it  does  not  apply  to  contracts 
of  bottomry  or  respondentia,  nor  lo  assignments  or  hypothecations  of  vessels  or  good* 
at  sea,  ot  in  foreign  porta.  N.  T.  Beraed  Siatntes,  toL  ii.  p.  ISG,  sees.  5,  G,  7.  It  is 
further  decided,  that  tbe  question  of  (i^udalent  intent,  in  all  cases  of  fraudulent  c«n- 
veyaooes  and  contracts  relaliTe  to  real  nod  personal  property,  shall  be  deemed  a  9<h*- 
tton  of /act  and  tat  ofiam ;  and  no  conTeysnce  or  charge  is  to  be  adjndged  fraadulent^ 
as  against  creditors  or  purchasers,  totdy  on  the  ground  tbat  It  «m  not  fiundrd  sn  a 
valnaiU  cmuideraHoti.  Tbe  title  of  a  purchaser  for  a  raloable  considnstion  is  not  to 
be  afi^led  or  impaired  by  any  of  tbe  provisions,  ualess  he  had  previous  notice  of  tbe 
fraudulent  inKut  of  the  grantor,  or  of  the  fraud  rendering  roid  the  tide  of  such  grantor. 
Ibid.  137,  sees.  4,  5.  Though  fraud  in  those  cases  is  declared  to  be  a  qneition  of  fact, 
aod  a  court  of  equity  is  competent  to  pronounce  upon  it,  }et,  If  the  case  be  broo^l 
lo  hearing  upon  bill  and  answer,  and  the  latter  deuiee  the  frendalent  intent,  the  conrt 
wHI  require  such  facts  as  are  per  m  concloaive  evidence  of  fraud.  It  will  overlook  tbe 
mere  indicia  of  (read,  for  the  complainant  should  have  put  the  cause  at  issue,  and  bare 
given  the  defendant  an  opportunity  lo  explain  by  proof  tbe  suspicions  circumstancM, 
Ctmningham  v.  Freeborn,  tl  Wendell's  Bep.  340.  The  doctrine  now  establisbed  is 
evidently  as  high  toiled  as  any  tliat  the  courts  of  justice  in  tbls  eonnby  can,  by  a  per- 
manent practice,  sustain ;  and  it  contains  this  inherent  and  redeeming  energy,  that 
the  &ct  of  wlibbolding  possession  raises  tbe  presumption  of  ftand,  and  the  burden  of 
destroying  that  presumption  is  thrown  on  ihe  vendea  or  mortgagee,  who  suffeti  the 
possession  to  remain  unchanged. 

The  conns  of  New  York  have  since  given  increased  energy  to  tbe  itatuia  pn>- 
vhions  against  fraudolent  soles.  Thus,  in  Doane  o.  Eddy,  Ifl  Wendell,  G3S,  and 
Randall  p.  Cook,  17  ibid.  53,  it  was  considerad,  that  nnder  the  Bevisad  SuiatM, 
the  distinction  between  an  obtciuU  tedt  and  a  tMrtgagt  of  goed$  was  aboUshed,  and 
that  on  a  sale  or  mortgage  of  goods,  Actual  and  continned  chuige  of  possession  was 
indispensable,  unless  the  contrary  be  satinbctorily  expbdned  by  some  good  and  snf- 
ident  reason,  even  though  tbe  conveyance  was  made  in  good  faith,  and  without  any 
intent  to  defraud    So,  in  Butler  v.  Stoddard,  7  Paige,  163,  the  chancellor  held.  Am 

(a)  Brooks  u.  Poweis,  IS  Mass.  Bep.  344.  Bartlett  f.  Williams,  1  Pick.  Bep.  SSa. 
Home*  V.  Crane,  S  ibid.  607.  Wheeler  n.  Train,  3  ibid.  ass.  Ward  v.  Bnm'oer,  S 
ibid.  59.  Shumway  t>.  Butter,  7  ibid.  56.  8  Ibid.  443,  S.  C.  Adams  v.  Wbeeler, 
10  ibid,  1»9,    Maiden  v.  Baboock,  %  MetealTs  Bep.  99.     Br%g*  «.  Parkman,  iUj. 
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tels  by  the  vendor  or  raortgagor,  after  a  sale  or  mortgage  of  the 
same,  is  not,  aa  it  regards  creditors,  fraud  per  se,  but  only 


if  an  iosolreat  debtor  anigns  hii  proper^  in  trust  tar  the  bensfil  of  creditor*,  and 
without  any  actual  change  of  posMStioQ,  and  the  awignee  leairaa  the  goods  in  store, 
in  the  posseEsion  of  the  auignor  as  his  agent,  to  be  *old  in  the  ordinar;  conne  by 
mail,  instead  of  disposing  of  them  at  ODce  without  nn  j  nnnisonable  delay,  and  furl; 
by  auction,  and  distributing  the  proceeds,  the  assignment  beoomeg  fraudulent  and 
void  as  to  creditors.  Tbe  atsi^ment  onghl  to  be  acoompanied  viih  an  actnal  and 
contioned  obaoye  of  posMasion,  and  not  merely  a  nominal  and  constructive  change, 
tot  the  latter  is  not  a  change  witltin  the  meaning  of  the  statute  on  the  subject.  Tbii 
deoiw  waa  afflnaed  on  appeal,  SO  Wendell,  SOT.  So  again,  in  Stevens  v.  Fisher,  19 
Vondell's  Gep.  lai,  tbe  suprMue  court  set  aside  a  verdict,  and  awarded  a  new  trial, 
when  the  jar;  disi^arded  the  charge  of  the  judge,  and  ll^vported  a  sale  of  goods  nn- 
acoompanied  b;  an  immediate  delivery,  and  not  followed  by  an;  actual  aod  continued 
cluuige  of  poaseasion,  and  when  na  mtitfaelOTy  t^ilaiiatiiai  uoa  giota  ahg  tht  regvirtKentt 
of  At  sloiuCe  iMre  not  complitd  mlh.  It  waa  held  to  be  a  verdict  against  both  the  law 
and  the  focL  These  were  in&Ilible  and  I^  taiiicia  of  fraud  on  tbe  fvx  of  the  trans- 
action. It  was  nakedly  fraudulent,  and  the  court  very  propu'ly  held,  that  they  could 
not  permit  the  law  to  be  so  disregarded.  Bat  aee  Smith  ft  Hoe  v.  Acker,  S>  Wend. 
95S,  a  great  relaxation  of  the  preceding  doctrine ;  and  it  was  held  by  a  m^onty  of  tiie 
court  of  errors,  in  acconiaDce  with  (he  received  doclriiM  in  tbe  Beriaed  StaCniea  of 
N.  Ti  that  a  mortgage  of  chattals,  unaccompanied  b;  an  immediaie  delivery,  and  not 
followed  by  an  actual  and  continued  change  of  pouession,  was  not  void,  provided  it 
was  made  to  appear  afBnaa^vcly  on  the  part  of  Che  mortgagor  that  the  same  was 
made  in  good  faith,  and  withoot  an;  intent  to  defraud  purchasers  or  crediton — and 
tliat  the  question  of  intent  was  a  matter  of  iact  for  a  jiuy. 

In  White  D.  Cote,  24  Wendell's  Bep.  1 16,  this  very  vexatioiu  subject  of  the  sale  or 
mortgage  of  chattels  without  delivery,  was  again  extensively  disoossed,  and  the  most 
oonservative  and  wbolesome  principles  of  law  applicabic  to  the  case,  enforced  in  tbe 
opinion  of  the  court,  delivered  by  Mr,  Justice  Cowen.  A  veaeel  on  Lake  Ontario  wag 
mortgaged  for  a  precedent  debt,  while  absent  on  a  voyi^  op  the  lakes.  When  she 
returned  into  port,  poeeeeeion  was  not  forthwith  taken,  as  it  might  have  been,  b;  the 
njortgsgee ;  and  after  her  return,  and  before  delivery,  an  ezeoatioD  was  levied  upon 
the  vessel,  under  a  judgment  Id  favorofa  third  patty.  The  court  held,  tliat  ai  agtuaat 
the  purchaser  nnder  the  execution,  the  mortgage  vra*  void,  within  the  fifth  section  of 
ttte  natote  mentioned  in  tbe  be^nning  of  this  note.  The  absence  of  the  vessel  ex- 
cnaed  the  non-delivery  in  the  first  instance,  and  until  her  return  in  port,  and  no  longer. 
The  ezceptiong  in  the  7tb  section  of  the  statute,  relative  to  bottomry  and  respo^identia, 
contracts  and  bypotbecatioiu  of  vessels  or  goodi  at  sea,  or  in  foreign  ports,  were  of  a 
naotical  character,  and  did  not  q>ply  to  mortgages  of  personal  property,  in  their 
ordinary  sense,  as  applicable  to  commerce  on  land  or  on  the  lakes.  Though  the 
purchaser,  at  the  sheriS's  tale,  knew  of  the  mortgage,  it  was  no  objection  to  his  title. 
Though  the  debt  was  fair,  the  mortgage  bona  ^tk,  and  the  mor^ogor  kept  possession 
with  the  mortgagee's  consent,  and  to  facilitate  his  business,  it  did  not  help  tbe  case. 
It  was  a  case  tending  to  fi'and  and  deceit ;  and  the  mortgagee,  in  order  to  preserve  hi« 
pt«fei«nce,  was  bound  to  take  posseasion  of  the  vessel  as  soon  as  possible  after  her 
arrival  in  port.  The  rule  requiring  a  change  of  possesuon  would  be  impaired  aod 
IVn(tral«d  by  multiplying  exoeplieiif  and  evasive  exonsea.    So  excuse  is  valid  ttot 
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prima  facie  evidence  of  fraod,  and  which  'may  be  ex- 
plained by  proof.     A  debtor  may  mortgage  or  make  an 


fODOded  on  rcRl  neccssitj.  There  is  no  question  for  &  jarv  wlien  no  salisfactorj  ex- 
planation is  ofiei«d  in  proof  why  delivery  was  not  made.  Hie  eTidence  u  to  tbe 
bonajidei  of  tbe  case  must  l>e  patinaa,  or  the  court  is  boaod  to  reject  il,  as  it  is  boBnd 
to  n^oci  all  irrelevant  tcsiimonj.  Evidence  of  general  moral  character  of  lbs  partin 
would  cot  be  reletant.  A  good  consideration,  or  pnrticalar  convenience,  is  no  oKcnse. 
Charilj,  domestic  aSeclJon,  biiGiness  or  religions  purposes,  arc  not  pertinent  Of  legal 
proof  to  overtnm  the  presumptioD  of  fnad,  when  possession  is  retained,  'niis  de- 
cision, I  should  think,  was  well  calcuUt«d,  in  its  diffusible  inSaences,  to  protect  ttte 
rights  of  CTcdilorB  from  a  tlioasBad  machinations  and  schemea  to  cover  property  from 
lawM  eicecntlooe.  Tbe  doclrino  of  this  case  is  in  hurmonj  with  the  principles  of  the 
decision  in  the  case  of  Stnrtevout  v.  BaUard,  in  leis.  But,  alas  1  how  flactnatinK 
and  precarioQs  ba*e  been  the  decisions  on  this  Texed  question  1  The  Supreme  Conn 
of  New  York,  in  Butler  b.  Yan  W;ck,  1  Ilill's  Rep.  43S,  decided,  that  if  a  mortgage 
of  chattels  waa  given  for  a  true  debt,  the  question  of  fraud,  as  to  creditors,  arising 
fl^)m  contlnoed  possession  in  the  mortgagor,  moat  be  snl)niiited  to  a  jury,  whether 
anch  poiseeslon  he  sutis&ctorily  ozplained  or  noc  Tbe  mle  was  deemed  to  bo  &/t 
same  where  a  like  question  is  rused  upon  a  bill  of  sale,  absolute  on  its  face.  The 
cotirt,  in  the  opinion  delivered  bj  Mr.  Justice  Cowen,  abandoned  all  the  former  ad- 
Judged  doctrines  on  the  sabjcct,  on  the  authority  of  the  case  of  Smith  v.  Acker, 
decided  in  the  coart  of  errors.  Judge  Bronson  dissented  from  the  judgment  of  the 
court,  and  sustained  the  former  dociruiet  of  the  court,  and  was  for  confinbtg  the 
dedsion  in  Smith  v.  Acker,  to  the  parties  in  that  case,  and  held  that  it  was  not  to  be 
followed  as  a  precedent  in  the  destruction  of  the  stalaCe  and  common  law  of  the  land, 
■s  declared  and  settled  for  centuries  past  And  as  the 'senator  who  gave  the  opinion 
of  the  court  in  Smith  v.  Acker,  admitted,  that  his'  vote  "  would  directly  conflict  with 
the  whole  conise  of  decisions  of  the  supreme  court  upon  the  principal  qoeation," 
Judge  Bronson  did  not  consider  it  as  entitled  to  any  weight  as  a  precedent.  In 
Prentiss  t>.  Slack,  1  mil's  Bep.  467,  tbe  court  went  even  fbrther,  and  held  that  the 
jury  might "  allow  almost  any  excuse  for  the  vendor  continning  in  possession,"  and 
the  oonrt  bad  no  power  to  set  aside  the  verdict,  because  of  the  insaffldency  of  tbe 
excoie.  And  lastly,  in  Cole  n.  White,  36  Wendell,  511,  the  judgment  of  the  supreme 
court,  in  White  r.  Cole,  was  reversed  in  the  court  of  errora,  and  the  doctrine  of  the 
case  of  SmJA  V.  Acker  leinuated.  Mr.  Terplanck,  as  a  member  of  the  court  of 
errors,  gave  a  learned  and  poweiful  opinion  in  support  of  the  directlMis  In  the  N.  T. 
Revised  Statutes  on  this  nibject.  So  again,  in  Hanford  t>.  Art«her,  4  HiU'i  Bep.  S71, 
the  same  question  was  elaborately  and  anunaledly  discussed  in  the  New  Torit  cotm 
of  errors,  and  (he  decision  in  Smith  &  Hoe  o.  Acker  reKnabtished ;  and  it  may  now 
be  considered  as  fipally  settled  in  the  jurisprudence  of  New  Tork,  and  as  tbe  true 
doctrine  of  the  Revised  Btatnies,  that  leaving  tbe  possession  of  chattels  on  sale,  or 
mortgage,  or  assignDieot,  in  the  hands  of  (he  vendor,  or  mortgagor,  or  assignor.  It 
only  prosamptivo  evidence  of  fraud,  and  it  rests  with  the  defendant  to  rebut  Aat  pre- 
sumption aa  a  matter  of  faiit,  by  showing  proof  of  good  faith,  and  an  honest  debt,  and 
an  absence  of  an  intent  to  defraud.*    Tbe  doctrine  of  tbe  supreme  court  was,  that 

1  See  BandaU  v.  Parker,  8  SaadC  99. 
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absolute  sale  of  goods  bona  fide,  aod  for  a  valtiable  cODeidera- 
tioo,  but  under  an  agreement  to  retain  poeaeseion  for  a  given 
time,  and  it  would  only  be  presumptive  evidence  of  &aud,  sus- 
ceptible of  explanation,  and  good,  except  ae  against  an  inter- 
vening attachment  or  sale  before  any  actual  delivery  takes 
place.  The  Supreme  Court  of  New  Hampshire  baa  also  estab- 
lished the  same  rules  of  law  on  this  subject  as  those  recentiy 
declared  in  MaseaebuBetts  and  New  York,  and  has  vindicated 
its  opinion  in  an  able  manner,  (a)  It  insists  that  the  principal 
cases  in  England  and  this  counbry,  on  the  other  side,  are  borne 
down  by  the  current  of  opposite  authority.  The  position  that 
devolves  the  question  of  fraud  upon  the  court,  requires  the 
opinion  to  be  formed  on  a  single  circumstance,  and  admits  no 
explanation.  The  other  position,  which  refers  the  question  of 
fraud  to  a  jury,  looks  to  the  whole  transaction,  and  admits  of 
every  honest  apology  and  explanation.  If  the  vendor  or  mort- 
gagor retains  possession,  no  person  suffers,  unless  anew  credit 
be  given,  or  an  old  one  be  extended,  under  the  mistaken  belief 
that  the  property  remained  unsold.  The  few  cases  of  that  kind 
which  may  happen,  ought  not  to  introduce  so  stem  a  rule  as  to 
make  such  conveyances  void  against  every  description  of  cred- 
itors.   In  Cobwm  v.  Pickering,  (b)  and  which  is  held  to  be  a 


them  mosf  appear  to  Lure  been  good  and  Bnffldent  reaeons,  or  Bome  Mtiiracloty 
excuse,  for  noD-delivery  at  the  lime,  and  tl»t  the  presamption  of  lr»ai  cannot  be 
rebutted  merelj  by  proring  good  faith  and  ab»enc«  of  a  fisndolent  intent.  The  old 
doctrine  was,  tbitt  noa-dcliver;,  except  in  tpedil  csmc,  wm  fraadnlent,  and  an  in- 
ference of  lav  for  the  conit.  Tbe  doctrine  now  fioall;  seitted  in  the  senate  is,  that 
the  whole  is  a  qnestion  of  hicl  tor  a  JDiy.  The  chancellor  {Walworth)  and  the 
supreme  court  have  straggled  nobl;  to  maintain  what  I  beliere  to  be  the  onlj  safe 
end  lalutary  principle  requisite  to  protect  creditors  and  bar  fraud.  Tbe  senate  hare 
eitabliabcd,  apon  the  letter  of  the  Revised  Statutes,  tbe  more  lax  and  latitudinarf 
doctrine,  wbich  placet  tbe  most  cominon  and  most  complex  disposition*  of  propai!/, 
«  between  debtor  and  creditor,  M  the  variable  disposition  of  a  jary.  It  has  been  since 
decided,  in  Yance  v.  Phillips,  6  Hill,  433,  that  tbe  qaestion  of  fraud,  however  clear, 
mmt  he  submitted  to  the  jurj;  jet  if  the  jurj  find  agalost  the  evidence,  the  court  will 
•et  aside  the  verdict  and  grant  a  new  trial,  as  in  other  cues. 

(a)  Haven  v.  Low,  3  N.  H.  Rep.  13. 

{b}  3  N.  B.  Rep.  4tS.  But  in  Ash  n.  Savage,  5  N.  H.  Rep.  645,  it  was  adjudged, 
that  possession  waa  not  essential  to  the  validity  of  a  mortgage  of  goods,  and  that  re- 
taining posseuion  b;  the  mortgagor  was  not,  of  itself,  evidence  of  Fraud.    In  Clark 

voi~  u.  61 
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leading  case  in  New  Ifompshiie,  the  Bnbject  was  again  tbor- 
oughly  discnssed ;  and  it  was  held,  that  if  the  vendor  of  chat- 
tels retained  poseesraon  after  an  absolute  sale,  it  was  always 
prima  facie,  and  if  unexplained  by  the  vendee,  conclosive  evi- 
dence of  a  secret  trust,  which  was  fraudulent  in  respect  to 
creditors.  Whether  there  was  such  a  trust  was  deemed  a  ques- 
tion of  fact;  but  if  admitted  or  proved,  the  fraud  was  an  iaf»- 
ence  of  law.  This  was  recurring  back,  in  a  great  degree,  to  the 
simplicity  and  ene^y  of  the  old  rule,  requiring  delivery  of  pos- 
seBsion  in  cases  of  sales  of  goods  and  mortgages  of  goods,  as 
the  natural  order  of  dealing  in  such  cases,  and  the  only 
*  531     *  effectual  security  against  secret  and  fraudulent  trusts,  (a) 


u.  Mone,  10  N.  H.  Bep.  239,  Iba  coon  adhered  lo  Che  rule  eiUbliBhed  in  Cobnni  a. 

(a)  In  1R3S,  the  legiaktiirea  of  Hasaachnsetts  and  New  Hampshire  paiaed  acts, 
declaring;  that  do  mortgage  or  pecioual  property  ibereaiUr  made,  ihoold  be  vaiid,  ex- 
cept B»  to  the  partiM,  nnleia  pouession  ba  delivered  to.  and  retained  bj  the  monga- 
fcce,  or  unleea  the  mortgage  be  recorded  ia  the  clerk's  office  of  Ihc  town  where  ihe 
mortjragor  teiide«.  See,  alto,  MauBchuieiia  Revised  Statatee,  part  2,  tit.  6,  ch.  71, 
see  S,  and  Smith  u.  Moore,  II  N.  H.  Bep.  95.  Id.  285.  It  ia  held,  that  the  record- 
ing of  the  mortgage  is  equivalent  lo  an  actua!  deliverj  of  the  j)TDperl;.  Forbes  v. 
Parker,  16  Pick.  462.  Bullock  d.  WUliHins,  ib.  33.  See  also  lupm,  p.  494,  S.  P. 
The  conlinuance  of  (he  mortgagor's  poiaessioo,  even  after  the  mortgage  has  become 
absolate,  is  not  per  t  a  frand,  and  only  evidence  of  it.  Shurtleff  ti.  Willard,  19 
Pick.  Bep.  202.  In  New  Yoi*,  also,  in  1833,  (Laws  N.  T.  sess.  56,  ch.  279,)  provis- 
ioD  va»  made  b;  law  foe  Sling  in  the  town  clerk's  office,  as  matter  of  public  record, 
mortgiget  of  chatulsj  and  eTerjsnch  mortgage,  unless  Che  same  or  a  true  Gopj 
therfitf  be  filed,  or  be  accompanied  b;  immediate  deliverj,  and  followed  bj  an  actoal 
and  continued  change  of  pouessioa,  was  declared  to  be  void  as  agaimt  subsequent 
purchaser  and  mortgagees  in  good  ^ih.'  In  Lee  a.  Hantoon,  1  HoSman's  Cii.  Rep. 
448,  the  aulMant  Tice.chancellor  was  of  opinion  that,  under  the  New  Tork  Act  of 
1B33,  ch.  £79,  if  amoitgage  of  personal  proper!;  be  duly  recorded,  a  change  of  pos- 


I  Sea  atK>  Kendall  ;.  Fitts,  3  Post.  J. 

3  By  on  net  of  New  York,  piueed  March  1,1849,  (Laws  1849,p.  lOe,)  clerks  arereqnired 
to  register  mortgages  of  chattels.  This  statate  does  uot  repeal  the  statute  agahist  fraadu- 
lent  coiweyimces;  it  superadds  aoadditjoanl  requisite.  Otis  c.  Sill,  S  Barb.  R.  103.  Tbis 
case  further  decides  that  a  mortgn;^  or  grant  of  property  not  in  existence,  and  to  be  ac. 
qnind  infHttiro,ia  void;  or,  atmott,  is  merely  a  contract  to  assign,  lo  be  enforced  In  equity 
wheu  the  property  shall  be  acquired. 

Tbe  act  of  New  York  provides,  that  If  acopypf  a  mortgage  is  not  filed  with  the  clerk 
within  the  Inst  month  of  tlis  first  year  after  the  original  filing  of  the  mortgage,  It  shnll  cease 
to  be  valid  as  at^sinst  creditore:  Held,  nevertheless,  that  a  filing  of  a  copy,  after  the  ei- 
plration  of  the  year,  protected  the  mortgagee  against  a  subsequent  execution  creditor- 
Swift  c.  Hart,  13  Barb.  R.  B80. 
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In  the  state  of  Maine,  on  the  other  hand,  the  Massaohusetta 
doctrine  is  adopted  and  followed,  (a) 

seBsioa  need  not  be  made.  Bat  it  the  mortgage  be  not  Sled,  there  mnit  be  an  actnfti 
change  of  posseasion.  Camp  i;.  Camp,  2  Bill's  Kep.  63S.  Tboie  voa  a  statute  of  a 
general  BMembly  of  the  colony  of  Now  Tork,  of  April  3d,  1775,  rcqniring  the  like 
regiatrj  of  billa  of  sales  of  chattcia,  not  exceeding  tn  valne  100/.,  and  giiven  b/  waj 
of  mntgage  j  and  it  Is  a  little  singular  that  such  an  ordinary  and  paciSc  provision 
sbonld  have  been  one  of  the  last  acts  ever  passed  by  the  colonial  legislature  of  New 
,  York.  It  was  passed  in  the  midst  of  the  tumuli  of  anna,  for  the  gonnrHl  assembly 
adjourned  on  lAal  lanit  ihird  day  of  April,  noKT  to  mtet  again,  as  the  Berolution  had 
then  commenced.  Tn  Kentucky,  by  statnte,  December  fstb,  IS20,  Feb.  3£d,  1837, 
and  Feb.  Ist.  1839,  no  mortage  or  deed  of  trust  of  real  or  pertonaJ  estate,  is  good 
against  a  purchaser,  for  valuable  consideration,  or  against  a  creditor,  unless  it  be  daly 
deposited  for  recording  in  the  county  clerk's  office.  In  Georgia,  Tennessee,  Indiana, 
and  Vii^nia,  mortgages  of  personal  property  are  to  be  proved  and  recorded  like 
mortgages  of  land,  in  order  to  msiko  them  secure  against  bona  Jide  creditors  and  por- 
chaacrs.  Statutes  of  Georgia,  December  SG,  1827.  Statutes  of  Virginia,  December, 
1792,  and  February,  1819,  and  of  Indiana.  Revised  StBtntes,  IH3B,  p.  70.  Statutes 
of  Tennessee,  1B31 .  The  statute  of  Tennessee  applies  to  all  bills  of  sale  as  well  u 
mongages  and  deeds  of  trust  of  real  and  personal  property;  all  deeds  of  gift;  all 
powers  of  attorney  concemiog  the  conveyance  of  real  or  personal  property ;  all  raar- 
rioge  conlracta,  and  all  agreements  for  tlie  conveyance  of  real  or  personal  property.  In 
Mississippi,  by  statute  in  1S33,  deeds  respecting  the  title  to  personal  property  are  to  be 
recorded  in  the  county  where  the  property  is ;  and  if  it  be  removed  to  a  dilTerent 
county,  to  be  recorded  within  twelve  months ;  and  if  not  recorded,  they  are  void  as  to 
purchasers  for  a  valuable  consideration  wiilioDt  notice,  and  as  to  creditors.  1  Smedos 
&  Marshnll,  llS.  So,  in  Alabama,  deeds  of  trust,  including  mortgages  of  personal 
property,  are  to  be  recorded  within  thirty  days,  otherwise  thej  are  void  as  agsintt 
creditor?  and  eabsequcnt  purchasers  widioat  notice.  Bnt  the  statute  does  not  apply 
to  dioia  in  action.  Aikin's  Dig.  308,  4  S.  4  Alabama,  R.  N.  S-  363,  *%9.  In  Con- 
nccticut,  there  maybe  a  mortgage  of  manufacturing  machinery,  withont  the  real  es- 
tate to  which  it  is  attached,  and  the  mortgage  is  of  course  effectual,  thongh  the^nort- 
gagor  retain  possession  of  the  machinery.  Such  machinery  may  also  be  attached, 
without  being  removed  and  sold  on  exccudoD.  Slatntea  of  Connecticut,  1838,  pp.  73, 
73.  The  Vermont  statnte  is  more  stringent  and  wholesome,  for  It  declares  diat  no 
mortgage  of  any  machinery,  used  in  a  factor;,  shop  or  mill,  ia  good  except  betwoen 
the  parties,  nnless  possession  be  delivered  to  and  i«tained  b;  the  mortgagee.  Bs- 
vised  Statutes  of  Vermont,  1839,  p,  317. 

In  the  ca^  of  Watson  D.  Williams,  4  Blackf.  Ind.  Bep.  36,  the  court,  after  a  clear 
and  succinct  review  of  the  conflicting  decisions  in  England  and  America,  came  to  the 
coQcluEion,  now  so  generally  prevalent,  that  the  morgagor's  possession  of  goods  was 
not  conclusive  evidence  of  fraud  as  to  creditors,  though  the  mortgage  was  silent  as  to 

(n)  Reed  d.  Jewett,  S  Greenleaf '«  Bep.  96,  Holbrook  v.  Baker,  5  ibid.  3U9,  Brin- 
ley  u.  Spring,  7  ibid.  241.  Ulmer  r.  Hills,  8  Ibid.  336.  In  Cutter  v.  Copeland,  18 
Maine  Rep.  127,  the  courts  go  still  forther,  and  hold  that  the  mortgagor  may,  by  an 
arrangement  with  the  mortgagee,  become  the  agent  of  the  mortgagee  and  reiaia  ibe 
possession,  without  aSbrding  even  a  prima  Jade  evidence  of  fraud. 
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It  is  greatly  to  be  regretted  that  the  roles  of  law  on  bo  mate- 
rial a  point,  alid  ooe  of  Buoh  constant  application,  are  so  various 
and  so  fluctuating  in  this  country.  Since  the  remedy  against 
the  property  of  the  debtor  is  now  almost  entirely  deprived  of 
the  auxiliary  coercion  intended  by  the  arrest  and  imprisonment 
of  his  person,  the  creditor's  naked  claim  against  the  property 
ought  %0  receive  the  most  effective  support,  and  every  rule  cal- 
culated to  prevent  the  debtor  from  secreting  or  masking  prop- 
erty, to  be  sustained  with  fortitude  and  vigor.  There  is  the* 
same  reason  for  tb^  inflexible  stability  of  the  rule  of  law,  that 
a  vendor  of  chattels  should  not,  at  t3ie  expense  of  his  creditors, 
seU  thetn,  and  yet  retain  the  use  of  them,  as  there  is  for  that 
greatly  admired  rule  of  equity,  that  a  trustee  shall  not  be  per- 
mitted to  buy  or  speculate  In  the  traat  fund  on  his  own  aocoant ; 
or  for  that  other  salutary  and  fixed  principle,  that  the  voluntary 
setUement  of  property  shall  be  void  against  existing  creditors. 
Such  rules  are  made  to  destroy  the  very  temptation  to  fraud,  in 
cases  and  modes  that  are  calculated  to  invite  it,  and  because 
such  transactions  may  be  grossly  fraudulent,  and  the  aggrieved 
party  not  able  to  show  it  from  the  character  of  private  agree- 
meats,  and  the  infirmity  of  human  testimony.  However  inno- 
cent such  transactions  may  be  in  the  given  case,  they  are  dan- 
gerous as  precedents,  and  poisonous  in  their  consequences ;  and 
the  wise  policy  of  the  law  connects  disability  with  the  tempta- 
tion, and  thus  endeavors  to  prevent  impositions,  which  might 


tht  point  or  poueuion.  Eii  poMCwfon  m>j  b«  explained  bj  parol  proof,  and  shown 
to  be  fair  and  consistent  with  the  contract.  The  subsequent  dccUion  in  thai  coart,  in 
Case  V.  Winship,  ib.  425,  rather  controls  the  other,  for  it  declared  that  the  mortgagee 
of  goods  WM  entitled  to  immcdiata  pogseABioii,  when  there  was  aathing  in  the  inttra- 
meDt  to  gtdDMf  it,  and  that  the  sileoce  of  the  mortguge  on  that  point  could  not  be 
Hpplied  bj  parol  proof.' 


1  In  Ohio,  if  the  mortgagor  oT  penoanl  propsrtr  retalni  posiauimi  with  a  power  of  sale, 
the  mortgage  Is  Toid  against  sabseqaent  parchugn  and  execution  creditors.  Collins  «. 
Uycra,  16  Uhto  R.  i*1.  A  mortgage  of  chntteti,  by  its  ternii  permitting  the  mortgagor  to 
retatn  postestioti,  and  pemitttng  him  to  sell  and  dispose  of  them  ai  his  own,  is  fraodulent 
and  -void  in  law.  The  case  of  Hoe  &  Aoker  wu  again  the  subject  of  diseussioo  tij  the 
court.  Griawold  c.  Sheldon,  t  Comtt.  R.  BBO.  Edgell  d.  Hart,  IS  Barb.  B.  ISO.  S.  C.  6 
Seld.  313.  Ford  t.  Williams,  8  Kam.  S7B.  A  mortgagee  of  chattels  may  assign,  for  a 
Talnable  consideration,  his  mortgage  b;  dellTsr}'  of  the  deed  without  writing.  Craia  «■ 
FahM,  i  Cosh.  S-  4Sa. 
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be  inaccessible  to  the  eye  of  the  conrt.  If  a  debtor  can  aell  his 
personal  property,  and  yet,  by  agreement  with  the  vendee,  con- 
tinne  to  enjoy  it  for  six  years,  as  in  one  state,  or  for  sixteen 
months,  as  in  anotlier,  in  defiance  of  his  creditms,  who 
can  set  bounds  to  the  term  of  *  enjoyment,  or  know  *532 
when  and  where  to  bestow  credit,  oi  how  he  is  to  make 
out  a  case  of  actual  fraud  i  Fraud,  in  fact,  is  reluctantly 
drawn  by  a  jury,  and  their  sympathies  must  be  overcome  by 
strong  and  positive  proof,  before  they  will  readily  assent  to  the 
existence  of  a  fraudulent  intent,  which  is  so  difficult  to  ascer- 
tain, and  frequently  so  painful  to  infer,  (o) 

(2.)  The  validity  of  voluntary  assignments  of  their  property 
by  insolvent  traders  and  others,  has  been  another  and  a  fruitful 
topic  of  .discussion.  Under  a  code  of  bankrupt  law,  such 
assignments  giving  preferences,  are  held  to  be  fraudulent,  for 
they  interfere  with  its  regulations  and  policy,  (i)  But  where 
tiiere  is  no  bankrupt  system,  these  assignments  are  a  substitute 
for  a  commission  in  bankruptcy,  and  become  like  that,  of  the 
nature  of  an  execution  for  the  creditors.  A  conveyance  in  trust 
to  pay  debts  is  valid,  and  founded  on  a  valuable  consideration,  (c) 


(a)  In  I  Petera's  D,  S.  Hep.  449,  iha  Supreme  Court  of  the  United  States  waive  the 
qncatioo,  whether  the  want  of  possession  of  the  thing  sold  constitnteapa- «e  a  badge  of 
fnai,  or  h  onlj prima Jiide  Ik  pr^aaxaptioa  ot ttHad;  bnt  In  the  cas«  of  Phetdplace  u. 
Saj'Ics,  4  Ma-ion'a  Rep.  331,  322,  the  general  doctrine,  that  non-delirerj  in  the  sale 
of  ehattcls,  and  a  coDtiaaalion  of  possession  in  the  seller,  renders  the  sale  void,  is 
explicitly  asserted,  «e  having  its  foundations  in  a  great  public  policy.  On  the  other 
hand,  it  has  been  declare^  by  the  same  court,  in  D'Wolf  b.  Harris,  4  Mason's  Rep. 
{il5,  that  a  bill  of  sale  of  a  ship  and  cargo  in  port  is  valid,  though  posBcssion  be  not 
taken,  provided  it  appear  to  have  been  given  by  way  of  mortgage.  The  nolea  added 
to  Twyne'a  case  in  Smith's  Seleciioo  of  Leading  Cases  in  the  American  edition  of  the 
Law  Library,  (xii.,)  N.  S,  vol.  ixvii.,  contain  a  fnll  view  of  the  decisions,  and  especially 
of  the  American  cases  !□  the  federal  and  state  courlt,  on  the  great  doctrine  in  Twj^e's 
case,  which  is  perbaps  the  most  celebrated  case  in  the  English  law,  and  has  given  rise 
tu  the  most  pralracted  and  animated  diicnisions.  I  have  endeavored,  in  the  preced- 
ing pages,  ^m  p.  515,  to  give  as  full  a- note  of  the  progress  of  these  discussions  ns 
the  plan  of  this  work  would  allow. 

[b)  As  the  Congress  of  the  United  States,  since  the  4th  edition  of  these  Commen- 
taries, enacted  a  bankrupt  taw,  a  wide  Geld  of  inquiry  was  opened,  as  to  the  question 
of  conveyances  frandnlenC  under  that  new  system.  The  subject  is  well  discussed,  on 
the  basis  of  English  authorities,  in  the  American  Jarist  for  January,  1S13.  But  the 
subject  ceases  to  he  important,  inasmuch  as  tlie  bankrupt  act  was  repealed  March  3H, 
1843. 

(ej  Stephenson  v.  Hayward,  Prec,  in  Ch.  310.    Dey  p.  Dunham,  3  Johnson's  Ch. 
CM 
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A  debtor  pending  a  suit  may  assign  to  trastees  all  his  effects 
for  the  benefit  of  all  his  creditors,  and  d^ver  posBession,  and  it 
will  be  valid,  (a) '  A  debtor  in  failing  drcumstances,  by  assign- 
ment of  hJB  estate  in  trnst,  and  made  in  good  faith,  may  prefer 
one  creditor  to  another,  when  no  bankropt  or  other  law  prohibit- 
ing Ruch  preference,  and  no  legal  lien  binding  on  the  property 
assigned,  exist.  This  ie  a  well-settled  principle  in  the  English 
and  American  law,  and  admitted  by  nnmefons  authorities.  (6) 


Eep.  188.  Shaw,  Ch.  J.,  in  Rnssell  v.  Woodward,  10  Pick.  Rep.  418.  SuCe  of 
Marjland  v.  Bunk  of  Marjland,  6  Gill  k  Johnson,  205,  In  making  auignmcnu  of 
property,  the  owner  cannot  awign  part  only  of  one  entire  debt,  wiihoQt  the  consent  of 
tho  debtor  i  for  that  would  eabject  him  to  dlitinct  demands  on  one  single  contract. 
Gibson  V.  Cooke,  ao  Pick.  15.  Nor  does  the  assignee  of  a  voluntary  aMignment  for 
tho  benefit  of  credKan,  stand  in  a  better  sitnalion  than  the  assignor.  Neither  he  nor 
the  creditors  whom  he  represents  are  pnrchaacrs  for  a  valuable  consideration,  wttboDt 
notice,  as  against  prior  equitable  liens.  Haggerly  ti.  Palmer,  6  Jobnson'i  Ch.  Rep. 
437.  Knowles  v.  Lord,  4  Whsrton,  500.  As  between  diScrent  BSEignees  of  a  choie 
in  action,  the  one  prior  in  point  of  lime  is  prererrcd,  thongb  no  potice  be  given  either 
to  the  Bnbseqnent  assignee  or  tho  debtor;  bat  notice  is  reqaisits  to  the  debtor,  as 
between  him  and  Che  first  assignee,  in  order  to  protect  the  latter  from  pajmenl  by  the 
debtor.  Mair  v.  Schenck,  3  Hill,  S28.  Wood  v.  Partridge,  11  Mass.  Rep.  4S8. 
24oiice  is,  however,  requisite  under  the  Scotch  law,  (which  is  there  termed  an  inttina- 
tion,)  to  the  debtor,  in  order  to  reader  the  assignment  a  complete  preference  as  againlt 
a  sabsequenl  assignee.  Bedfeam  d.  Ferrier,  1  Daw's  R.  90.  So,  in  Coanectictit,  an 
assignment  of  debts  or  choscs  in  action  is  not  valid  as  af^inst  subsequent  purdosera 
and  attaching  creditors,  wiibont  notice  of  such  a&signment  given  to  the  debtor  within 
a  reasonable  lime.  The  rule  in  New  York  is  different,  and  an  assignment  made  In 
New  York  of  a  debt  duo  in  Connecticut,  will  be  held  valid  without  such  notice,  on  the 
principle  of  the  iuJoci.     14  Conn.  Rep.  141,583. 

(a)  Piekslock  v-  Lyster,  3  M.  &  Sclw.  371.  So  a  conveyance  or  transfer  of  goods, 
if  made  by  a  party  in  Insolvent  circnrastance*.  to  a  creditor,  in  pnTsnaoce  of  a  bma 
Jide  demand  by  the  creditor,  is  not  Tolnntary  within  the  English  insolvent  act  of  T 
Geo.  IV.    Mogg  V.  Baker,  4  Meeson  &  W.  34$. 

(&]  Picksiock  V.  Lyster,  3  Mjiate  &  Selw.  371.    The  King  v.  Watson,  3  Price's 

I  Under  the  N  .Y.  R.  S.  (p.  IBS,  S  B,  P-  IM,  t  6<  Xd  ed.)  every  assignment  of  good*  and 
chattels,  "  unleu  the  same  be  accompanied  by  an  Immediate  delivery,  and  be  fidlowed  by 
an  actual  aud  continued  change  of  posaouion  of  the  things  sold,"  &0.  Is  to  be  preaDHied 
"fraudulent  and  void"  agaiost  oreditora  and  subsequent  purcbasan  in  good  Ssitta.  Coo- 
nah  r.  Sedgwick,  1  Barb.  S.  C.  Rep.  210.     Randall  e.  Parker,  S  Saadf.  S.  C.  R.  SB. 

'Die  true  question  in  determining  whether  an  assignment  is  fmadulent,  has  been  declared 
to  be,  not  whether  fraud  ma;  be  eommitted  by  tlie  otiiynee,  but  whether  the  provisiooa  of 
the  instrument,  executed  according  to  their  reasonable  iuleol,  will  be  fraudulent  in  (tar 
Bptratvm.  Ward  &  Heath  *.  Tlngley,  4  Sandf.  Ch.  R.  Oi;  and  see  Webb  c  Daggettf 
2  [tnrb,  S.  C  Rep.  B.  And,  In  general,  the  oharacter  of  the  assignment  will  not  be  affected 
by  F  uUseqnent  events.    Browning  r.  Hart,  6  Barb,  S.  C.  Rep.  SI.    Averill  e.  Loncka,  id. 

m. 
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The  aasent  of  the  creditora  to  be  benefited  by  the  assignment, 
■  has  been  held,  ondei  the  New  England  attachment  and  trustee 


Ezeh.  Bep.  6. .  Wilt  ■>.  Fnoklia,  1  BiDnej'i  Bep.  SOS.  EeodrickB  v.  KaUiuoQ,  3 
Johns.  Ch.  Bep.  307,  3I)S.  Slevoni  e.  Bell,  6  Mais.  Bep.  339.  Nicoll  d.  HDrnford, 
4  Johns.  Ch.  Rep.  929.  Brovm  n.  M[Ttram,  3  Gall.  Rep.  SS7.  Moore  s.  Collina,  3 
Dev.  N.  C.  Rep.  I16.  Uoffki  d.  U'Dowall,  1  M'Cord's  Ch.  Rep.  434.  BoBHim  n. 
Green,  5  N.  B.  Rep.  71.  Haiea  d.  Ricfaitdaon,  ibid.  113.  Marbtuy  r.  Brooks,  T 
WhcBion,  sse.  Braaheu  u.  West,  7  Peceri's  U-  S.  Rep.  608.  Satherluid,  J.,  in 
'  Grarer  s.  Wakeman,  11  Wendell's  Rep.  194,  195.  Slate  of  Maryland  c.  Bank  of 
Maryland,  e  Gill  &.  JohoEoD,  205.  Marslmll  s.  Hutchilon,  b  B.  Monroe,  305.  Tbe  di- 
rectors of  BQ  insolvent  corporation  may,  eqaally  with  individuals,  give  preforencea  by 
BsiiKliincnt  of  their  effects.  Catltn  o.  Eagle  Bank,  6  Conn.  Rep,  233.  State  of  Mary- 
land E.  Bank  of  Maryland,  6  Gill  &  Johnmn,  SOS,  S.  P.  Conway,  ex  parte,  4  Arkansas 
Bep.  30S,  Sec  also  lapra,  p.  315.  The  law  in  New  Jersey  is  an  exception  to  tha 
mle  in  the  text.  It  is  made  essential  there,  by  statnte,  (Elmer's  Dig.  p.  16,)  to  the 
validity  of  an  inaolrent's  assignment,  that  it  create  no  preferences,  and  that  it  be  for 
the  equal  iKnellt  of  the  creditors.  An  assignment  of  real  and  personal  property  in 
tmst,  to  pay  a  favored  creditor,  and  then  to  divide  the  residue  ratably  among  the  other 
creditors,  and  the  snrplua,  if  any,  to  return,  though  good  in  New  York,  where  it  was 
made,  was  eoasequently  adjndged  void  as  to  properly,  personal  as  well  as  teal,  in  Now 
Jersey.  Varanm  v.  Camp,  I  Green's  N.  J.  Rep.  3SS.'  So,  in  Georgia,  by  statute  of 
19th  December,  1818,  all  assignments  and  imnafers  of  property  by  insolvent  debtors, 
giving  preferences,  are  declared  to  be  frandiilcnt  and  void.  Prince's  Dig.  164.'  Tlie 
inMlvent  act  of  Masaachnsetts,  of  1838,  cb.  163,  establishes  the  principle,  that  when  a 
debtor  is  unable  to  pay  his  debts,  his  property  is  to  be  eqaally  divided  among  his 
creditors ;  and  that  if  the  insolvent  debtor  has  not  been  guilty  of  frand  Or  gross  mis- 
coodnct,  he  is  to  be  discharged  from  liability,  upon  sarrendering  all  his.  property  (or 
the  benefit  of  his  creditors.  The  discharge  goes  to  all  debt)  aclnally  proved  against 
his  estate,  and  to  all  debts  founded  on  contracts  mnda  after  the  statute,  if  made  within 
the  state,  and  to  be  performed  therein,  and  provable  under  the  act,  or  duo  to  penons 
resident  within  the  state  ot  the  first  publication  of  notice  of  tlie  proceeding  by  war- 
rant, and  to  all  demands  for  goods  wrongfully  obtained,  tuken  or  witliheld  by  tbe 
debtor.  The  statnte  destroys  all  volnntary  payments,  assignmenls,  and  preferences 
made  in  contemplation  of  insolvency.  It  is  a  simplo  and  well-digested  system  of 
bankrupt  law.  The  proceedings  under  this  law  may  be  commenced  on  the  voluntary 
application  of  the  debtor  himself;  or,  if  he  omits  to  do  it,  then  on  the  application, 
under  certain  circamitanees,  of  a  portion  of  the  creditors,  to  compel  an  assignment  of 
his  property  for  the  goner»i  benefit  of  the  creditors. 

The  statute  of  Ohio,  of  1 838,  prohibits  assignments  in  trost,  in  contemplation  of 
insotveney,  with  the  design  to  prefer  one  creditor  to  another ;  and  such  assignments 
are  made  to  ennre  ratably  to  all.  So,  the  Connecticnt  act  of  16SS,  declares  all  assign- 
ments of  lands,  chattels,  or  phases  in  nclian,  with  a  view  to  insolvency,  to  any  person 
In  trust  for  his  creditors,  or  any  of  them,  to  be  void  oa  to  creditors,  unless  made  in 


1  See  Garr  t.  Hill,  1  Stockt  310.    Brown  t.  Halcomb,  ib.  297.    Bolaomb  d.  Bridge  Ca. 

.  4&7. 

»  Brown  V.  Lee,  7  Geo.  B.  SOT. 
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process,  to  be  essential  to  its  validity,  so  far  aa  that  the  inter- 
vening attachment  of  another  creditor  who  is  no  par^ 
*533  to  the  asBlgnment,  issoed  befcnre  *sacb  assent  be  giveii, 
has  been  preferred,  (a)  Bat,  snbject  to  this  qnalification, 
the  assent  of  the  creditora  need  not  be  given  at  the  time  of  the 
assignment ;  and  a  subsequent  assent  in  teims,  or  by  actually 
receiving  the  benefit  of  the  asfiignment,  will  be  stifficieat(fr) 
The  assignment  has  been  held  to  be  good  against  a  subsequent 
attachment,  if  the  creditors  had  assented  to  the  assignment  . 


writing  for  the  benefit  of  til  the  cr«ditois,  in  proportion  to  tbeir  claimi,  uid  be 
lodged  for  record  in  the  probate  office  or  the  district ;  and  the  daty  of  sach  tnulee  ia 
speciallj  regnlalcd.  Statnles  of  Connecticnt,  1838,  p-  300.  In  FeDngylvania,  bj- 
itBtate  of  24th  March,  I8IB.  TOlanloiy  suignments,  for  the  benefit  of  creditora,  most 
be  recorded  within  thirty  days,  or  they  are  Toid  as  ngainst  any  of  the  erediton  of  the 
astignor,  withoDt  at  well  as  within  the  aaaignment.  It  ii  settled  in  New  Yo^  that  a 
Toluntarj  aingnmcnt  by  an  insolvent  debtor  must  declare  the  nKa  and  settle  the 
rights  of  creditors  under  the  ansignment,  and  not  leave  it  to  the  assignees,  or  reserre 
to  himself  the  right  of  eubaeqaenily  doing  it  That  would  E>e  arbitrary,  oad  liibte  to 
uncertainty  and  abuse,  and  aach  an  ass%nment  is  fraudulent  and  Toid.  The  debtor 
mast,  in  the  aasignment,  declare  preferences,  if  any,  araong  his  creditois,  and  he  can- 
DOC  transfer  that  power  to  his  assignee.'  Wakeman  v.  Grorsr,  i  Paige,  11.  Bamom 
V.  Hempitcad,  1  id.  56B.  Boardman  v.  Halliday,  10  id.  233.  The  right  of  allowing 
preferences  to  be  gircn  at  all  by  the  inaolvcnl  debtor,  has  been  strongly  condemlMd 
by  judges  in  variouB  parts  of  tbe  United  States,  as  inequitable  and  nnjnst  10  Paige, 
2S9. 

(a)  Widgcry  e.  Hat>kell,  5  Mass.  Kcp.  144.  Stevens  e.  Bell,  6  ibid.  339,  Waul 
V.  Lamaon,  6  Pick.  Rep,  358.  Jewett  v.  Barnard,  6  Greenleafs  Rep.  381.  In 
Boyden  b.  Moore,  II  Pick.  Rep.  362,  it  was  held,  that  an  assignment  in  trust,  10  pay 
the  assignee  nnd  other  creditors  who  were  parties,  and  assentii^,  was  valid.  Bat  if 
not  parties,  and  assenting,  an  intervening  attachment  prior  to  the  assent  will  have  pre- 
fcrence.^  So,  a  tolnntary  nsaignmenl,  in  content  plat  ion  of  Insolvency,  and  giving 
prerercnccs,  made  in  Pennsylvania,  is  not  good  in  Delaware  against  a  Bnbscqaent 
attachment  by  a  citizen  there,  of  the  insotvent'a  effects  in  Delaware.  Maberry  n. 
Shisler,  1  Harrington's  Rep.  349. 

(b)  Marbur;  d.  Brooks,  7  Whcaton,  556.  Brooka  v.  Marbnrj,  II  ibid.  78.  Brs- 
ahear  p.  Weat,  7  Petera'a  U.  S.  Bep.  808.  Ellison  r.  Ellison,  6  Vesej,  658.  Cun- 
ningham  v.  Freeborn,  1  Edw,  Ch.  Rep.  36S. 


1  Strong  «.  Skinner,  4  Barb.  S.  C.  Rep.  646.  Kor  can  tbe  assignor  retain  aach  right 
himself.     Averill  t.  LoncUa,  8  Barb.  S.  C.  Rep.  470. 

*  Such  an  instrument  is  a  revocable  power,  and  not  an  aisignmenL  Smith  v.  Keatiug, 
6  M.  G.  &  Scott  R.  186. 

But  in  Alnbams,  it  is  held  not  to  be  amert  power.  And  the  assent  of  tbe  credi Ion  will  be 
preiumei],  bo  thfLt  tbe  assignment  canuot  be  defentcd  by  an  attachment  by  one  of  them 
prior  to  an  aclaal  assent.    Klonard  v.  Thompson,  la  Ala.  R.  48T. 
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prior  to  the  attachment;  (a)  and  the  assignment  has  been  sup- 
posed to  be  valid,  even  without  such  interveniDg  asBent,  in  the 
case  of  an  assigninent  to  trustees,  for  the  benefit  of  the  pre- 
ferred creditors.  The  legal  estate  passes  and  vests  in  the  tnia- 
tces;  and  a  court  of  equity  will  compel  the  execution  of  the 
trust  for  the  benefit  of  the  creditors,  though  they  be  not,  at  the 
time,  assenting,  and  parties  to  the  conveyance,  (b)  The  assent 
of  absent  persons  to  an  assignment  will  be  presumed,  unless 
their  dissent  be  expressed,  if  it  be  made  for  a  valuable  consid- 
eration, Eind  be  beneficial  to  them,  (c) ' 


(a)  Brown  v.  Mmtnni,  a  Gall.  Bep.  SST.  Halseyo.  Whiue;,4  Mbsod'b  Rep,  217. 
Eutingi  V.  Baldwin,  IT  Masi.  Uep.  S53. 

(i)  SmsU  V.  Ondlaj,  3  P.  Wnu.  427.  NicoU  v.  Mamford,  A  Johni.  Cti.  Bep.  SSd. 
Brookg  u.  Uarborj,  II  Whe&toa,  97.  Only  v.  Hill,  10  Scig.  &  Rawle,  436.  Halsey 
D.  WhitDcy,  4  Maion's  Bep.  206.  Ward  v.  Lewis,  4  Pick.  Bep.  SIB.  This  role  in 
the  Engtieh  chaneeij  aeema  to  have  been  made  enbject  to  aome  embarrassing  qaalifi- 
CAtiont.  If  the  creditors  am  not  parties  or  pnries  to  a  convoyance  bj  a  debtor  to 
tnistees,  to  paj  tchedoled  crediton,  and  do  not  conform  to  its  proviikina,  and  the 
tmateea  hare  not  dealt  with  the  creditors  in  puratuince  of  the  deed,  tbey  cannot  in 
chancerj  enforce  performance,  and  hare  no  lien  on  the  property  conveyed.  Tba  deed, 
is  regarded  ai  a  mere  disposition  between  the  debtor  and  his  tmsCee  for  his  own  ac- 
commodation ;  and  the  property  is  not  deemed  to  be  withdrawn  from  the  debtor's 
•bsolote  control.  If,  however,  there  can  bo  an  actual  tetlUmail  madt  lot  vesting  an 
«at*te  or  stock  in  tnutees  for  volunteers,  the  case  is  diS^rent,  and  the  trustees  having 
Ute  legal  estate,  become  anch  for  the  Tolunteera,  who,  as  cotui  g«t  trutia,  may  claim 
^lailtBt  the  tmalees  in  the  deed.  Ellison  u.  Ellison,  6  Veaey,  663.  Wallwyn  v. 
Contis,  3  Merivale'i  Bep.  707.  Garrard  u.  Lord  Lauderdale,  3  Simon's  Bep.  1.  Ac- 
ton D.  Woodgate,  3  Hylne  &  Keen,  493^  Id  Manlon  v.  Cobnm,  17  Mass.  Bep.  454, 
a  conveyance  to  tnistMs  for  the  benefit  of  crediton,  was  said  to  l>e  void  without  the 
assent  of  the  creditor,  tlioagh  assented  to  by  Che  trustees  ;  bat  in  that  case  the  deed 
was  held  to  be  incomplete,  according  to  the  iotention  of  the  parties,  when  an  attach- 
ment intervened  and  prevailed.  Though  assignments  of  posaibilities,  contingent 
interest,  and  of  rights  or  c&ues  in  actioH,  may  not  bo  valid  at  law  nuloss  the  creditor 
aascnta,  yet  no  difficulty  of  tbia  kind  exists  in  cqui^,  where  the  assignment  is  con- 
sidered as  amonnting  to  a  declaration  of  trust  See  the  nomerona  cases  referred  to 
in  the  notes  to  3  Story's  Equity  Jnrisprudence,  p.  SOS. 

(c)  North  0.  Turner,  9  Serg.  &  Rawle,  344.  De  Forest  ir.  Bacon,  3  Conn.  Bep. 
683.  If  the  assignment  be  directly  to  the  creditort,  their  assent  must  be  shown ;  bnt 
if  to  (rustou,  for  their  benefit,  the  legat  title  paaaes  to  the  trustees  without  their  aasent, 
but  it  must  be  made  with  the  Icnowledge  and  pririty  of  the  tnuteea  or  the  creditor*. 
The  assent  of  the  trustees  is  presumed,  nntil  tbe  contrary  be  shown,  and  if  the  ossign- 


1  Adams  v.  Blodgett,  3  Wood.  &  M.  I 
ao^thorilles  on  this  subject  with  much  ci 
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It  ifl  admitted  in  some  of  the  cases  that  the  debtor  may  indi- 
rectly exert  a  coercion  over  the  creditora  through  the  inflaence 
of  hope  and  fear,  by  the  insertion  of  a  condition  to  the  assign- 
ment, that  the  creditors  aball  not  be  entitled  to  their  order  of 
preference,  qnless,  within  a  given  and  reasonable  time,  (for  4£ 
no  time,  or  an  unreasonable  time  be  prescribed,  the  deed  is 

fraudulent,)  (a)  they  execute  a  release  of  their  debts,  by 
*  534     *  becoming   parties   to   the  instrument  of  assignment) 

containing  such  a  release,  or  by  the  execution  of  a  sep- 
arate deed  to  that  effect.  (A)  In  Jackson  v.  Lomas,  (c)  there 
was  a  proviso  to  the  assignment,  that  in  case  any  creditor 
should  not  execute  the  trust  deed,  which  contained,  among 
other  things,  a  release  of  the  debts  by  a  given  day,  he  should 
not  be  entitled  to  the  benefit  of  the  trust  deed,'  and  his  share 


ment  be  made  without  their  knowledge,  they  iiiBy,  when  it  comes  to  their  knoirlcdge, 
affirm  it,  and  it  will  bo  binding.  Galtf.  Dibrell,  10  Yerijer,  UO.  Nicoll  v.MBmfurd, 
4  Johns.  Ch.  Kep.  529.  Brown  p.  MinBrn,  2  Gull.  Hcp.  S57.  Small  v.  Marwood,  9 
B.  &  CrcBB.  300.  Smith  v.  Whcdar,  I  Vent.  128.  Mnrbury  v.  Brooki,  T  Wboalon, 
356.  WestoD  u.  Barker,  12  Johnion,  276.  Under  the  New  York  Itevised  Statutes 
inch  an  assignment  to  trustees  operstee  as  a  grant,  and  doc*  not  require  an;  expreH 
consideration  ;  nor  is  it  necessary  to  its  validity  that  a,  creditor  ihouM  be  a  party  lo 
the  conveyance,  or  signify  his  assent  theretb,  Cunningham  v.  Freeborn,  1 1  WendcU'a 
Rep,  240.  But  equity  may  reqairo  the  creditor!  to  come  in  within  a  reasonable  Itmo 
and  signify  their  assent,  or  be  excluded  from  all  benefit  of  the  trtut.  Dunch  o. 
Kent,  1  Vcm.  S60,  319,  The  assent  of  (msleea  would  seem  to  be  reqiiisilu  to  (he 
-validity  of  the  assignment ;  for  it  is  assumed  to  be  «o  in  Gordon  v.  Cooliilge,  1  Sam- 
tier's  Hep,  537,  where  it  was  held,  that  if  the  assignment  in  trust  for  crediton  b« 
made  to  two  penona,  and  one  of  then]  acccpU  the  tmsl,  and  the  other  repudiates  it, 
the  assignment  ii  operative  as  to  the  assenting  trustee,  unless  it  contains  some  condi- 
tion rendering  the  assent  of  both  requisite.  The  assent  of  both  was,  Itonrever,  to  bs 
presDmed,  unhua  one  of  them,  npon  notice,  refuses  to  accept  the  trust,  and  notilies  hii 
refusal  lo  the  debtor.  See  also  the  cmsea  ntpra,  in  this  note,  and  Neilson  v.  Blight,  I 
Johnion'g  Cases,  SOS.    Moses  v.  Hurgatroyd,  I  Johns.  Ch.  Rep.  1E9. 

(o)  Whartun't  Dig,  lit.  Debtor  &  Creditor,  E.  Pearponl  &  Lord  o.  Graham,  4 
Wash.  C,  C.  Rap,  233,  In  Halsey  r.  Whitney,4  Mason's  Rep.  20B,  six  months  waj 
held  not  to  be  an  nnrvasonable  time.  The  reasonsbteness  of  the  period  of  limitations 
tot  the  creditors  to  come  in,  will  depend  on  circumstances. 

(6)  The  King  v.  Watson,  3  Price's  Rop.  6.  LippineotI  n.  Barker,  2  Binney's  Rep. 
174.  Cbeever  v.  Clark,  1  .Serg.  &,  Rawie,  510.  Scott  v.  Morris,  9  ibid.  IS3.  Wil- 
son B.  Kncpplay,  tO  ibid.  439.  Halsey  u,  Whitney,  4  Mason's  Rep.  206.  De  Cater* 
V.  Le  Ray  De  CbBuoiont,  2  Taige's  Bep.  492.  The  Caual  Bank  s.  Cox,  6  Graen- 
leaPa  Rep.  995. 

(e)  4  Term  Rep.  160. 

<  Such  ■  condition  renders  the  assignment  ftsndulent  and  void  as  against  all  who  an 
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was  to  be  paid  back  to  the  debtor.  It  seems  to  have  been 
assatned  throughout  that  case,  that  such  a  provision  would  not 
affect  the  validity  of  the-  assignment  Whatever  might  have 
been  the  aaderstanding  in  that  case,  encb  a.  conclusion  is  not 
well  warranted  by  the  language  of  many  of  the  American 
cases ;  and  a  deed  with  each  a  reservation  would,  under  them, 
be  invalid.  The  debtor  may  deprive  the  creditor,  who  refuses 
to  accede  to  bis  terms,  of  his  preference,  and  postpone  him  to 
all  other  creditors ;  but  then  he  will  be  entitled  to  be  paid  out 
of  the  residue  of  the  property,  if  there  should  be  any,  after  all 
the  other  creditors  who  released  and  complied  with  the  con- 
dition of  the  assignment  are  satisfied.  If  the  condition  of  the 
assignment  be,  that  the  share  wbich  would  otherwise  belong  to 
the  creditor  who  should  come  in  and  accede  to  the  terms  and 
release,  shall,  on  his  refusal  or  default,  be  paid  back  to  the 
debtor,  or  placed  at  bis  disposal  by  the  trustees,  it  is  deemed  to 
be  oppressive  and  fraudulejit,  and  destroys  the  validity  of  the 
assignment,  at  least  against  the  dissenting  creditors,  (a)  ' 


(a)  ITAIlister  v.  MapBhnlt,  6  Binney'a  Hep.  338.    Hjelop  v.  Clftrte,  U  Johna.  Rep. 
458.    Seaving  v.  BrinkcrhofT,  S  Johns.  Cb.  Rep.  329.    Auatiu  v.  Bell,  20  Johaa.  Rep. 


DOC  partiea,  or  do  not  asMnt.  Ramsdell  n.  Slgenoa,  3  Glim.  R.  TB.  Stevart  v.  Speoter, 
1  Curtis,  B.  1ST.  See  HcCall  c.  Hinkle^,  i  Gill,  R.  12S.  Itigrahun  t.  Grigg,  13  S.  &  M. 
32.    Conkling  c.  Canon,  II  III.  K.  SOS. 

1  ir  Rn  nssignment  be  nude  b;  n  creditor  r>r  hla  Batata  to  trrutees,  to  pay  a  portion  of  bia 
creditors  only,  >ad  the  Borplos  Ii  to  be  retDined  lo  the  assignor,  tbe  BSaij^ment  hsE  been 
beld  in  New  York  to  be  fraadalant  and  mid  on  ill  fact.  Goodrich  v.  Do'woa,  6  Hill's  B- 
(S8.  Barney  a  GrifGn,  f  Sondt  Cb.  R.  hli.  8.  C.  3  Comet.  R.  SOS.  Hooper  v.  Tncker- 
mun,  3  Ssndr.  S.  C.  R.  311.  Leitcb  i.  Hollister,  1  Gomst.  R.  211.  .Jiilir.vhen  the  aaeign- 
meiit  is  to  the  creditors  themselves.    It  is  then,  in  eSbct,  a  mortgage. 

Tbe  rule' appears,  boweTei,  lo  be  diCereut  In  some  of  the  states,  and  SBoh  ossigomeiit  is 
not  vuii/,  unless  it  iilio  contains  a  condition  of  release,  or  some  other  proTisioD  which  delays 
creditors.  IliDdmaii  v.  Dill,  11  Ala.  R.  B88.  Qrlmshaw  v.  Walker,  U  id.  101.  Anstio  v. 
Johnson,  1  Unmpli.  R.  191. 

In  i  Comst.  3SE,  tvpra.  It  la  declared  by  Dronson,  J.,  that  a  proviaionln  a  deed  of  oaaign-  . 
meat,  autboriiing  tbe  assignees  to  aell  tbe  properly  on  cTe£t,  renders  the  assignment  void- 
See  olso  »  Paige's  R.  406H1. 

Ill  Kicholson  e.  Loavill,  i  Sandf.  8.  C.  R.  263,  it  i>  said  that  tbe  case  of  Bnmy  e.  Griffin 
does  not  decide  that  an  aathority  to  aell  on  credit  TJtiates  an  esaignment.  It  li  nlao  held,  in 
that,  a  mere  intent  to  delay  or  hinder  credlton,  i{  aa\  fravdidetU,  does  not  avoid  on  asaign- 
meut.  Qnlro,  Bnrdick  «.  Poat,  II  Barb.  R.  168.  See  Kellogg  e.  SiBWSon,  IS  Barb.  B. 
5G.  A  conveyance  made  to  secure  property  froiD  attachmeDt,  tbe  uitignee  knovlng  tbe 
purpoae  of  the  deed,  is  void  against  crediton  even  though  the  debtor  intended  to  benefit 
them.    Kimbalt  v.  Thompson,  4  Cnih.  411. 
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'535  *  Not  can  the 'debtor  in  Buch  an  aBsignment  make  a 
reservation,  at  the  expense  of  bis  creditors,  of  any  part 
of  his  property  or  income,  for  his  own  benefit'  It  has  been 
snppoaed  that  such  a  reservation,  if  not  made  intentionally  to 
delay,  hinder,  and  deiiand  creditors  would  not  affect  the  valid- 
ity of  the  residue,  or  main  pmpose  of  the  assignment ;  and 
that  if  the  part  of  the  estate  assigned  to   the  creditors  should 


44S.  Bordca  v.  Samner,  4  Pick.  Rap.  369.  Ingrahnin  v.  Whoeler,  6  Conn.  Rep. 
S7T.  Atkinson  r.  Jordan,  6  Hommoiid'B  Obio  Rep.  394.  Lontflbon  v.  Moffu,  1 
Edw.  Ch.  B«p.  451 .  Amea  t>.  Blant,  S  Fi^,  16,  18.  Qrttrea  v.  B07,  13  Louisiana 
Rep.  457.  The  brig  Watehritan,  in  the  dutrict  court  of  Maine,  Ware>i  Rep.  332.  In 
Braebear  v.  Weit,  7  Poters'a  U.  S.  Rep.  608,  tbe  Supreme  Coart  of  the  Uaitcd  States 
were  fur  from  b^ng  aatiafied  that  a  deed  of  aieignment  of  all  a  debtor*!  proper^,  and 
escluding  f^m  tho  baoeflt  of  its  prorisioiu  those  creditors  who  sbonld  not,  within  a 
girea  time,  execute  a  ietea«e  of  their  donandi,  ongtu  tp  be  mtajned.  At  mtij  rate,  • 
mart  of  chancery,  after  the  preferred  crediwra  were  latiiSeid,  wonld  decree  the  snr- 
plns  (if  any)  to  those  creditors  who  had  not  acceded  to  the  deed.  In  Brown  0.  Knox, 
6  MisBoari  Rep.  303,  (1840,)  tho  snpreme  (;onrt,  sftor  an  able  review  of  the  American 
BOlhori ties,  considered  the  point  sot  to  be  aaihoriiaiivel;  settled;  and  theydedded 
that  an  asaignment  by  a  debtor,  of  all  hii  property  to  trasteca,  for  the  benefit  of  anch 
creditors  aa  should,  within  a  given  time,  extcttte  a  rdeatt,  was  void.  But  in  Andrew* 
V.  Ludlow,  5  Pick.  Rep.  38,  such  a  reservation  was  held  not  to  render  the  asaignment 
frandnlent,  becauae  it  did  ttot  appear,  in  point  of  fact,  to  have  been  inserted  lAOx  an 
intention  to  make  a  provision  for  the  debtor.  And  in  Halsey  v.  Whitney,  4  Mason's 
Rep.  S06,  the  learned  judge,  under  the  influonce  of  some  of  the  American  author^ 
itics  gave  effect  to  the  conditioii  annexed  to  the  assignment  requiring  a  releaae, 
though  the  assignment  did  not  purport  to  convey  all  the  debtor's  property ;  but  bis 
own  judgment  vrai  not  satisfied  with  the  anthoiities  under  which  he  acted,  and  par- 
tial assignments  with  anch  a  condition  ought  not  to  be  tolerated.  In  the  case  of  The 
Watchman,  Ware'a  Rap.  232,  the  conrt  carries  out  tho  general  principle,  so  forcibly 
illostralcd  in  "Hatiey  v.  Whitney,  and  iu  oppoailion  [0  what  may  be  conaidered. 
after  the  decision  in  Borden  v.  Sumner,  4  Pick.  265,  as  qaite  a  donbtftal  point,  under 
the  local  usages  of  Maasachosetts.  In  Johnson  v.  Whiiwell,  7  Hck.  Bep.  71,  it  was 
held,  that  if  a  debtor  made  a  partial  assignment  to  select  creditors,  even  for  a 
valuable  consideration,  it  was  fraudulent  and  void,  if  mode  with  a  view  to  prevent 
an  attachment  by  other  creditors.  The  case  of  Hareu  u.  RiGhardson,  S  N.  H.  Rep. 
113,  is  on  the  lax  side  oF  the  question ;  for  where  an  iaiolveot  assigned  all  his  |>rop- 
erl;  to  pay  the  debts  of  one  or  more  speciBed  creditors,  neither  the  want  of  a  schednls, 
or  of  on  estimate  of  the  value  of  tho  property  assigned,  nor  a  stipolacion  In  the  awign- 
ment  for  a  release  of  the  debts  of  those  who  became  parties,  nor  a  reservation  of  the 
vurplas  after  payment  of  the  debts  of  those  who  assent  to  the  assignment,  was  con- 
aidered to  be  conclusive  evidence  of  Araud.  Tbe  reserradon  wontd  now  generaJlr,  and 
it  ought  to  be  everywhere,  fatal  to  the  instrument. 


I  Strong  V.  Skhioer,  4  Barb.  S.  C.  Bep.  646. 
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prove  insufficient,  they  might  resort  to  the  fund  so  reserved  by 
the  aid  of  a  court  of  equity.  The  case  of  Estwick  v.  Caillaud,  (a) 
and  the  language  of  other  cases,  frere  in  favor  of  this  opin- 
ion, (b)  1  But  later  authorities  have  given  to  such  reservations 
the  more  decided  effect  of  rendering  fraudulent  and  void  the 
■whole  assignment;  and  no  favored  creditor  or  grantee  can  be 
permitted  to  avail  himself  of  any  advantage  over  other  creditors, 
under  an  assignment,  which,  by  means  of  saeb  a  reservation,  is 
fraudnlent  on  its  face,  (c)  These  latter  decisions  contait)  a 
just  and  salutary  check  of  the  abuse  of  the  debtor's  power  of 
assignment  and  distribution ;  for,  as  was  observed  in  the  case 
of  Riggs  V.  Murrai/,  (d)  "if  an  insolvent  debtor  may  malce 
sweeping  dispositions  of  his  property  to  select  and  favor- 
ite creditors,  yet  loaded  *  with  durable  and  beneficial  pro-  *  536 
visions  for  the  debtor  himself,  and  incumbered  with 
onerous  and  arbitrary  conditions  and  penalties,  it  would  be 
impossible  for  couits  of  justice  to  uphold  credit,  or  to  exact 
the  punctual  performance  of  contracts."  (e) ' 


(d)  STermlUp.  420. 

(b)  Riggs  c.  Mum;,  2  Johoa.  Ch.  Rep.  5B0.  S.  C.  Mamj  v.  Riggs,  15  Johni. 
Rep.  571.  Aostin  c.  Belt,  20  Johas.  Rep.  Ma.  Sulhecland,  J,,  and  Woi>dworth,  J., 
5  Cowen's  Rep.  547. 

(c)  Muckie  u.  Cairns,  I  Hopkins's  Rep.  8T3.  5  Coweo's  Rep.  547.  Uarrig  v.  Sam- 
ner,  2  Pick.  Rep.  1S9.  Clurtres  v.  Cairns,  decided  in  Laaisiana,  1835,  and  died  in 
5  Cowen's  Kep.  578,  a.  Passmore  d.  Eldridgo,  IS  Ser^.  &  Rawle,  198.  OalCti. 
Dibrejl,  10  Tecger,  146.  The  act  of  Pennsylvania,  of  1«18,  rcqnireE  volantai?  os- 
signmcDts  for  the  benefit  ofcredilors,  to  be  i«oord«d  within  thirty  days. 

{d)  2  Johns.  Cb.  Rep.  5B3. 

(s)  In  the  c»se  of  Murraf  u.  Riggs,  15  Johns.  Rep,  BTl,  the  Nev  York  conn  of 
errors  held  a  debtor's  atsigiiment  to  be  valid,  ibongb  it  in  lAt  Jim  place  rt»ervtd  Co 
the  use  of  the  granloit,  uatii  one  ftar  after  Ihei/  ihould  be  dia^iarged  bg  taw/rom  fAor  dtiti, 


1  See  Dance  c.  Seurnm,  11  GnitC.  776. 

^  In  tlis  applicntioH  of  this  role,  it  has  been  beld  Cbot  the  creditor  cannot  sCipaiate  for  ' 
thensB  of  tba  property  after  the  aiieigninant.     Lockhuit  o.  Wyatt,  10  Ala.  E.S3L     Id.  271. 

Ae  !o  the  effect  Generally  of  stipubitiDiis  for  the  benefit  of  the  aaaignor,  which  render  ttie 
•  asslKnmant  void  or  toidabit,  see  Bodley  a.  Goodrich,  7  Bow.  U.  S.  278.  Rollins  o.  Mooeri, 
3S  Maine  K.  192.  Webster  v.  Whitey,  Id.  S2S.  Hart  v.  Crane,  T  Pnige  B.  ST.  Woodbiun 
Uosher,  9  Barb.  B.  255.  Moatgomery  ^  Kirksey,  36  Ala.  172.  Bryant  v.  Young,  21  Ala. 
W*.  Wiley  v.  Knight,  27  Ala.  SSB.  Smith  v.  Harst,  IG  Eng.  L.  &  Eq.  G20.  NesbiU  v. 
Digby,  13  111.  387.  It  is  beld,  in  Bond  v.  Seymonr,  1  Chaadl.  10,  that  property  eiempt 
from  execution  cannot  be  f^ndulently  eoavayed  m  to  creditora.  See,  however,  Sugg  v. 
Tillman,  2  Swan,  30S. 

VOL.  n.  6S 
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X.  Of  sales  at  auction. 

An  auctioneer  has  not  only  poeseasion  of  the  goods  which  he 
is  employed  to  sell,  but  he  has  an  interest  coupled  with  that 


tiro  tfunaand  dUhn  a  year,  and  Uten  gare  preference!,  and  a  power  in  the  aatignaa* 
to  iectle  with  the  creditors  on  certain  terma ;  and  that  the  credilora  who  did  not  accept 
the  conditioas  in  one  jcsr,  or  thoatd  knoioinyly  embarrast  Iht  objtcii  of  th/t  deed,  shoald 
be  for  ever  debarred  from  an;  share  UDder  the  assignment.  Sach  a  deed  wot  held 
good,  and  (he  decree  in  chancery  aelting  it  aside  wu  rerersKl  I  The  court  of  cfaan- 
eer;  afterwards,  in  Msckie  e.  Cairns,!  Hopkins's  Bep.  373,Terj  ptoperij  held  a  deed 
much  lees  obnoxious  than  that  in  Mittraj  o.  Riggs,  absolntelj  end  in  lolo  fiaiiduleni 
and  void.  The  last  decision  appean  to  hare  been  guided  bj  sound  policy  and  en- 
lightened jostiee.  5  Cawen,  S84,  S.  C.  See  ilea  Mead  f.  FhiUips,  1  Sandford's  Cb. 
Bep.  83,  a  reserratioD  in  a  Tolnntuy  asEignment  giring  preferences,  and  providing 
pi«Tioiul;  for  the  pajment  of  all  aoiU  and  expentet  neceuarilj/  incurred  by  him  in  defrjid- 
mg  taiti,  vas  held  to  be  frandalent.  The  deciaioo  of  tbecoort  of  errors,  in  Mutraj  v. 
Rigge,  maj  be  eonsidered  as  justlj  exploded. 

BntthecaseofGrovoTB.  Wakeman,  (II  Wendell's  Rep.  187.  4  Psige,  23,  S.  C.,) 
on  appeal  from  cluuicerj,  goes  still  farther.  The  case  was  ably  and  elaboratelj  dis- 
cussed in  the  New  YoA  conrt  of  eirora,  and  it  was  held,  in  affirmance  of  the  deoee 
in  chuDcery,  dial  a  debtor  in  ^liog  drcomstances  might,  bj  assignment  of  bis  prop- 
srtj  in  tmst,  prefer  one  creditor  or  tot  of  creditors  to  anodier,  pnmdtd  he  devoted  the 
whole  of  his  property  assigned  lo  the  payment  of  his  just  debts,  and  the  BSSignmeDt  be 
abaolutelj  and  onconditionsJly,  withoat  any  reaervaldoa  or  condition  for  his  beneSt, 
and  withoat  extorting  from  the  fears  or  apprehension  of  his  creditors,  or  any  of  thetn, 
an  absolute  dilchar^,  as  a  consideration  for  a  partial  dividend,  or  making  tfae  pieftr> 
ences,  or  any  of  them,  to  depend  upon  the  esecation  of  a  release,  by  such  preferred 
erediton,  to  him  of  aU  claims  against  him.  An  assignment  giving  preferences  npoo 
stich  a  condition  is  void  ;  and  the  assignment  hang  void  in  part  as  against  crediton 
and  the  provision  of  Ibe  statate,  is  void  in  taio,  (hough  there  be  no  fraud  in  fiut  in- 
tended. This  appears  to  he  the  most  stem  decision  that  exists,  either  in  England  or 
this  coantr;,  on  this  subject  See  Ames  d.  Blunt,  5  Paige,  S3,  and  Goodrich  v. 
Downs,  6  Hill's  N.  T.  Rep.  438,  (o  S.  P.  The  weight  of  general  oothorily,  both 
Bnglisb  and  American,  is,  tiiat  an  assignment  by  a  debtor  of  all  his  property  for  tbe 
pajment  of  his  debts,  and  at  tha  same  time  giving  prcferencee,  and  reqoiring  on  ab- 
solute rdease  from  each  creditor  who  accedes,  it  not  per  m  fraudulent  and  void.  The 
circuDigtances  of  the  debtor  assigning  over  to  tmsieea  all  his  property,  without  any 
reservation  to  himself,  and  giving  tbe  surplus,  if  any,  to  (hose  creditors,  if  any,  who 
do  not  come  in  and  agree  to  release,  on  taking  their  preferred  than,  it  deemed  to 
disarm  die  transaction  of  all  illegality  and  nnfainess.  See  the  cases  collected  in  Mr. 
Angell's  Laws  of  Assignments  in  TnisM  for  Creditors,  Boston,  1BS5,  pp.  9S-10B, 
which  is  a  neat  and  valuable  little  manual  of  the  law  of  voluntary  ossignmenti  by 
insolTent  debtora.  A  provision  in  the  aaaignment  that  the  surplus,  after  all  debts  are ' 
paid,  should  revert  lo  the  debtor,  is  not  improper,  for  such  a  tesnlting  trnst  would 
follow  of  course  without  any  adpulaiion.  In  Penniylvaoia,  the  judicial  decisioos  wete 
for  a  time  quite  lax  in  bvor  of  volnntar;  assignmeon,  but  their  infineoce  was  conn- 
leracied  by  statute  provisions  requiring  the  assignee  to  give  security,  and  giving  to 
die  court  power  to  remove  him,  and  subttitnte  another,  and  requiring  hint  lo  file  an 
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poasession.  He  has  a  special  property  in  the  goods,  and  a  lien 
open  them  for  the  chaiges  of  the  sale,  and  hia  commissioD,  and 
the  auction  duty.  He  may  sue  the  buyer  for  the  purchase 
money,  and  if  he  gives  credit  to  the  vendee,  and  makes  delivery 
without  payment,  it  is  at  his  own  risk,  (a)  If  the  auctioneca: 
has  notice  that  the  property  he  is  about  to  sell  does  not  belong 
to  hia  principal,  and  he  sells  notwithstanding  the  notice,  he  will 
be  held  responsible  to  the  owner  for  the  amount  of  the  sale,  (b) 
So,  if  the  aactioneer  does  not  disclose  the  name  of  his  princi- 
pal  at  the  time  of  the  sale,  th«  purchaser  is  entitled  to  Ifmk  to 
him  personally  for  the  completion  of  the  contract,  and  for  dam- 
ages on  its  non-performance,  (c) 

*  In  the  sale  of  real  property  at  auction,  care  should     *537 
be  taken  that  the  description  of  it  be  acciuate,  or  the 
purchaser  will  not  be  held  to  a  performaace  of  the  contract 


ioTentory.  The  debtor  may  still  gire  preferences,  tnd  rtqaire  the  creditora  who 
acceded  to  execnte  a  general  release.  The  commiBgionen,  m  their  Iteport  of  the 
CiTJl  Code  of  Pennsylvania,  in  Jannary,  1B3S,  suggest  that  this  adpalation  for  a 
Teleue  be  placed  under  some  reBtrictioDe.  Report,  pp.  5D-B9,  But  since  that  re- 
port, end  in  Jnne,  )S36,  the  legislature  of  Penniylrania  regnlnted  the  voluntary 
Bssigntnents  by  debtor!  of  their  estatei,  real  or  personal,  or  o/ang  part  iherto/,  in  tnut 
for  their  creditor,  or  fame  of  thrm,  and  so  far  hare  given  those  assignments  sanction. 
Pardon's  Digest,  74,  In  tbe  case  of  Thomas  v.  Jenks,  decided  in  the  Supreme  Court 
of  Pennsylvania,  in  March,  1835,  the  court  bel^  the  ichott  awigDioent  frandnlent  and 
void,  it  being  an  assignment  by  s  partnership  finn  of  a  part  of  their  property  for  the 
benefit  of  iheir  creditors,  with  a  stipulation  for  a  releuM  as  an  equivalent  for  the  as- 
signiaeal.  It  was  such  an  exercise  of  the  right  of  preference  as  to  impose  upon  the 
creditors,  indirectly,  the  neceuity  of  resorting  to  a  part  of  the  debtor's  property  in 
exclnsion  of  the  rest.  So,  in  M'Calloch  u.  HntchinsoD,  T  Watts,  434,  a  voluntary  as- 
signmeot  by  an  insolvent  debtor,  absolute  on  its  face,  to  a  particular  creditor,  to  pay 
him  and  return  the  sorplas  to  the  debtor,  was  held  to  be  fraudulent  and  void.  The 
trust  was  secret  and  the  deed  deceptive.  The  judicial  decisions  on  this  snbject  seem 
at  last  to  have  taken  a  firm  and  vigoroas  stand  in  TaTor  of  the  rights  of  creditors  and 
the  claims  of  justice.  The  case  of  Van  Nest  v.  Yoe,  before  the  Assistant  V.  Ch.  in 
Hew  York,  (1  Sandf.  Ch.  Rep.  4,)  contains  a  stringent  and  sound  application  of 
principles  against  the  delay  of  creditors,  by  a  voluntary  assignment  of  his  property 
by  a  debtor,  to  retain  and  hinder  the  operation  of  eztcntioitM  at  taw.  Though  the  law 
allows  of  Tolantary  assignments,  and  permits  the  insolvent  debtor  to  select  his  own 
assignees,  yet  when  he  selected  his  own  relatives  of  very  apparent  incapacity  for  the 
tmst,  it  was  held  to  be  evidence  of  fraud,  aud  the  assignment  was  set  aside.  Cmm  v. 
Mitchell,  1  Sandfbrd's  Ch.  Rep.  !91,  S.  P. 

(a)  Williams  v.  Uillington,  I  H.  Blacks.  Rep.  SI. 

{b)  Hardacre  v.  Stewart,  G  Esp.  N.  P.  Rep.  103. 

(c)  Hanson  it.  Koberdean,  Feake's  Cat.  ISO. 
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But  if  the  subscription  be  substantially  true,  and  be  defective 
or  inaccurate  in  a  slight  degree  only,  the  purchaser  will  be 
required  to  perform  the  contract  if  the  sale  be  fair  and  the  title 
good.  Some  care  and  diligence  must  be  exacted  of  the  pur- 
cbasei.  If  every  nice  and  critical  objection  be  admissible,  and 
sufficient  to  defeat  the  sale,  it  would  greatly  impair  the  efficacy 
and  value  of  public  judicial  sales;  and,  therefore,  if  the  pnr- 
chasei  gets  substantially  the  thing  for  which  he  bargained,  he 
may  generally  be  held  to  abide  by  the  purchase,  with  the  allow- 
ance of  some  dednction  from  the  price,  by  way  of  compensa- 
tion for  any  smaU  deficiency  in  the  value  by  reason  of  the 
variation,  (a) 

A  bidding  at  an  auction  may  be  retracted  before  the  hammer 
is  down.  Every  bidding  is  nothing  more  than  an  offer  on  one 
side,  which  is  not  binding  on  either  side  until  it  is  assented  to, 
and  that  assent  is  signi&ed  on  the  part  of  the  seller  by  knocking 
down  the  hammer.  (6)  ' 

If  the  owner  employs  putTers  to  bid  forliim  at  an  auction,  it 
has  been  held  to  be  a  fraud  upon  the  real  bidders.  He  must  not 
enhance  the  price  by  a  person  privately  employed  by  him  for 
that  purpose.  It  would  be  contrary  to  good  faith,  as  persons 
resort  to  an  auction  under  a  confidence  that  the  articles  set  up 
for  sale  will  be  disposed  of  to  the  highest  real  bidder.  A  secret 
puifer  employed  by  the  owner  is  not  fair  bidding,  and  is  a  fraud 
upon  the  public ;  noi  can  the  owner  privately  bid  upon  his  own 
goods.  All  secret  dealing  on  the  part  of  the  seller  is  deemed 
fraudulent.  If  he  be  uuwilling'that  his  goods  shall  be  sold  at 
an  under  price,  he  may  order  them  to  be  set  up  at  his  own 
price,  and  not  lower,  or  he  may  previously  declare,  as  a  con- 


(a)  Calcraft  d.  Roohnck,  1  Vesey,  Jan.  221.    Djot  v.  Har^rave,  10  Yetej,  505. 
King  D.  Bardean,  6  Johns.  Ch.  Rep,  3S. 
(5)  Payne  o.  Care,  3  Terra  Bep.  1*8. 


1  The  aotborjtj  of  an  auclionser  i>  coDflned  lo  the  m^ing  of  the  sale,  and  he  cannot 
rescind  the  eaia  even  before  the  pajraent  of  the  parchaae-monej.  Bolneat  c.  Leignsz,  1 
Rich.  R.  404. 

See,  as  to  puffers  at  auction,  Flint  «.  Woodln,  IS  Eag.  L.  tc  Eq-  ST8.  Doolnbda*  «. 
Ramloll,  3  Eng.  L.  &  Eq.  88.  McDovell  v.  Simnu,  S  Irad.  Eq.  R.  ITS.  Tonilinson  v.  Sav- 
age, e  Ired.  £q.  R.  180. 
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ditioD  of  the  sale,  that  he  reeervea  "a  bid  for  himself.  *ThiB  *  538 
was  the  doctrine  declaFed  by  Lord  Mansfield  in  Bexwell 
T.  Christie,  (a)  and  again,  by  Lord  Kenyon,  in  Howard  v.  CaS' 
tie,  (b)  and  in  each  case  with  the  approbation  of  the  court  of 
K,  B.  The  governing  principle  was,  that  the  buyer  should  not 
be  deceived  by  any  secret  mancBuvre  of  the  seller.  But  the  doc- 
trine of  those  cases  has  since  been  considered  as  laid  down 
rather  too  broadly.  Lord  Roeelyn  and  Sir  William  Grant  have 
each  question ed,the  soundnesa  of  the  doctrine,  (c)  The  latter 
seemed  to  think,  that  if  bidders  were  employed  by  the  owner 
merely  for  the  purpose  of  taking  advantage  of  the  eagerness  of 
them  to  screw  up  and  enhance  the  price,  it  would  be  a  fraud ; 
bat  that  he  might  lawfully,  even  without  making  the  &ct  pub- 
licly known,  employ  a  person  to  bid  for  defensive  precaution 
and  with  a  view  to  prevent  a  sale  at  an  under  valne,  Thia  re- 
laxation of  the  former  rule  was  alao  approved  of  in  Steele  v. 
Ellmaker;  (d)  and  the  chief  justice,  in  that  case,  anggested  tJiat 
the  tone  of  Lord  Mansfield's  morality  was,  perhaps,  too  lofty  for 
the  common  transactions  of  business.  He  held,  that  the  owner 
might  lawfully  instruct  the  auctioneer  to  bid  in  the  goods  for 
him  at  a  limited  price,  to  prevent  a  sacrifice.  In  Bramley  v. 
Alt,  {e)  it  was  held,  that  a  sale  was  not  fraudulent  because  a 
puffer  had  be«n  employed,  if  there  were  real  bidders  who  bid 
after  the  puffers  bad  ceased ;  and  in  Smith  v.  Clarke,  a  specific 
performance  was  decreed  against  a  vendee,  though  the  person 
who  bid  immediately  before  him  was  employed  to  bid,  under 
the  private  direction  of  the  vendor,  for  the  purpose  of  preventing 
a  sale  under  a  specified  sum.  {/) 

It  would  seem  to  be  the  conclusion,  from  the  latter  cases,  that 
the   employment   of  a  bidder  by  the  owner  would  or 
'would  not  be  a  fraud,  according  to  circumstances  tend*     *539 
ing  to  show  innocence  of  intention,  or  a  finudulent  de- 
sign.    If  he  was  employed  bortafide  to  prevent  a  sacrifice  of  the 
property  under  a  given  price,  it  wguld  be  a  lawful  transaction, 


(a)  Cowp.  Bap.  39S. 

\b)  6  Terra  Rep.  642.     Thomett  w.  HBia«S,  15  M.  &  W.  367. 

(c)  Conolly  v.  P&reons,  3  Vosej,  6SS,  n.     Smith  ti.  CUrke,  IS  ibid.  477. 

(d)  U  Serg.  £  Bawle,  86.  («)  3  Vesey,  820. 
(/)  Woodward  e.  MLUer,  3  CoUjer'i  Bep.  a79,  8.  P. 

62* 
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and  would  not  vitiate  tbe  sale.  Bnt  if  a  nomber  of  bidders 
were  employed  by  the  owner,  to  enhance  the  price  by  a  pretended 
competition,  and  the  bidding  by  them  was  not  real  and  sin- 
cere, bnt  a  mere  artifice  in  combination  with  the  owner,  to  mis- 
lead the  jadgment  and  inflame  the  zeal  of  otiiera,  it  would  be  a 
fraudulent  and  void  sale,  (a)'  So,  it  will  be  a  void  sale,  if  the 
purchaser  prevails  on  the  persons  attending  the  sale  to  desist 
from  bidding,  by  reason  of  suggestions,  by  way  of  appeal,  to 
tbe  sympathies  of  the  company,  (b)  « 

The  original  doctrine  of  the  K.  B.  is  the  more  just  and  salu- 
tary doctrine.'  In  sound  policy,  no  person  ought,  in  any  case, 
to  be  employed  secretly  to  bid  for  the  owner  against  the  bona 
fide  bidder  at  a  public  anctioiL  It  is  a  fraud  in  law  on  the  very 
,  face  of  the  transaction ;  and  the  owner's  interference  and  ri^t 
to  bid,  in  order  to  be  admissible,  ought  to  be  intimated  io  tiie 
conditions  of  sale ;  and  such  a  doctrine  has  been  recently  de- 
clared at  Westminster  Hall,  (c)  ^ 

(a)  Hazel  v.  BaQbam,  N.  T.  tita.fot'a  Court,  1  Hall,  6M.  Horehead  v.  Hnnt,  I 
Der.  Eq.  Rep.  N.  C.  3S.  Woodi  a.  Hall,  ibid.  411.  Wolfo  n.  Ln]rster,  1  HaU'*  K. 
T.  Rep.  146.  An  association  of  bidden,  with  a  desi^  (o  stifle  competition,  is  ■ 
frand  npon  the  vendor.  Smith  v.  Greenlee,  2  Der.  N.  C.  Rep.  126.  Tbe  cue  of 
PbippBO  u.  Stiekoej,  3  Melcalt  384,  Be«m»  to  place  the  validity  of  private  agreo- 
metits,  between  bidders  at  auction  sales,  on  the  quo  aniau),  and  |p  be  good  or  void 
according  to  the  parpoae  with  which  the;  are  made* 

{b)  Fuller  v.  Abrahams,  6  Moore's  Rep.  316.  3  Brod.  t  Bing.  116,  S.  C.  Mr. 
Justice  Story,  in  Veaiie  ti.  Williams,  3  Story's  Rep.  623,  approves  of  the  cooelniion 
I  have  drawn  from  tbe  cases. 

(c)  Crowder'  v.  Austin,  3  Bing.  Rep.  368.    The  laognage  of  the  Sopreme  Court  of 

'  Tbe  effect  of  fictitious  bidding  bu  been  much  discassed  in  a  lata  case  in  the  Supremt 
Chart  of  At  Iftilai  Statu.  It  was  held  that  false  pretensions  and  sham  bidding,  made  with 
a  view  to  enhance  tbe  price,  and  which  bad  that  effect,  would  furnish  a  gronnd  of  relief 
in  equity.  And  tbe  opinion  was  expressed  that  tbe  rule  would  apply  to  bids  made  b;  the 
anctioneer  himself.  Vaazio  v.  Williams,  8  How.  U.  S.  134,  It  seams  tbe  rule  would  be 
otherwise  if  the  bids  of  the  auctioneer  are  not  aathoriied  by  tbe  principal.  Veazle  v. 
Williams,  B  Stoiy  R.  611. 

*  This  doctrine  was  tbilowed  by  tbe  Supreme  Court  of  New  Hampshire,  In  Towls  <r. 
Leavitt,  S  Fast.  SBO;  and  in  Pecnocli's  Appeal,  14  Penn.  446,  the  conrt  overruled  Steele  v. 
Ellmaker,  and  declared  both  principle  and  authority  to  be  ia  favor  of  tbe  rule  as  laid  down 
by  Lord  Jianifield. 

■  If  tbe  sale  be  advertised  as  being  "  without  roserre,"  and  a  puflbr  be  employed  by  the 
vendor,  the  sale  will  bo  void.  Thomett  v.  Haines,  16  M.  &  W.  Rep.  367-  Where  property 
is  offered  for  sale  on  sealed  proposals,  a  bid  offering  five  hundred  dollars  more  than  tbe 
highest  bid,  but  not  specifying  any  sum,  was  held  not  valid.  Webster  v.  French,  11  III 
B.  1G4. 

*  Hence  an  agreement  among  several  who  had  made  improvements  npon  land  ollbred  fbr 
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It  haa  been  made  a  queation,  how  far  auction  sales  weie  with* 
in  the  provisions  of  the  statute  of  frauds ;  but  it  is  now  under- 
stood to  be  settled  that  they  are  within  the  statute,  and  that  the 
auctioneer  is  the  agent  of  both  parties,  and  lawfully  authorized 
by  the  purchaser,  either  of  lands  or  goods,  to  sign  the  contract 
of  sale  for  him  as  the  highest  bidder,  (a)  The  writing  his  name 
as  the  highest  bidder  in  the  memorandum  of  the  sale  by  the  auc- 
tioneer, immediately  on  receiving  his  bid,  and  knocking 
down  the  hammer,  *  is  a  sufficient  signing  of  the  contract  *  540. 
within  the  statute  of  &auds,  so  as  to  bind  the  purchaser. 
Bntering  the  name  of  the  buyer  by  the  auctioneer,  in  his  book, 
is  just  the  same  thing  as  if  the  buyer  bad  written  his  own  name. 
The  purchaser  who  bids,  and  announces  his  bid  to  the  auction- 
eer, gives  the  auctioneer  authority  to  write  down  his  name,  and 
the  authority  to  the  agent  need  not  be  in  writing.  There  is  nO 
ditference  in  the  construction  of  the  fourth  and  seventeenth  sec- 
tions of  the  statute  of  frauds  of  29  Car.  II.,  c  3,  (b)  as  to  what 
is  a  sufficient  signing  of  the  contract  by  the  party  to  be  charged.' 
The  English  law,  as  originally  suggested  in  the  ^pse  of  Simon 
v.  Mdiivos,{c)  haa  been  repeatedly  recognized  and  considered, 
as  the  established  doctrine  in  respect  to  auction  sales  of  lands 
and  chattels  by  the  English  and  American  courta.  (d) 


Lauisianu  is  strongty  in  favor  of  the  doctrine  of  Lord  MHnsHatd.  Baham  v.  Bach, 
13  LonlBiana  Rep.  287.  Mr,  Jasliee  Ware,  in  liis  diasenling  and  verj  learned  opin- 
ion in  the  above  case  of  Tesiie  i>.  Willisni»,  pp.  637,  63S,  approves  of  the  original 
doctrine  of  the  K.  B. 

(a)  Whether  the  auctioneer  lie  the  agent  of  iMth  parties,  depends  apon  the  facts  of 
the  particnlar  rate,  and  he  Is  not  so,  as  of  course,  in  all  cases.  Bartlett  v,  Punneli,  4 
Adolph.  &  Ellis,  792. 

(i)  Reenacled,  N.  Y.  Beviged  Statutes,  vol.  ii.  p.  135,  sec.  2.    Ibid.  vol.  ii.  p.  136. 

(c)  3  Ban-.  Bep.  1921.    S.  C.  1  Blaciu.  Rep.  S99. 

id)  llinde  v.  Whitehoose,  7  Bust's  Bep.  5Ga.    Heath,  J.,  in  1  H.  Blacks.  Rep.  89. 


•ale,  that  one  eboald  bid  for  all,  nlU  not  v<ad  the  sale.    Switzer  «.  Sidles,  8  Oilin.  B.  Et9. 
National  Fire  Insnisnce  Co.  v.  Loomis,  11  Paige  R.  4SI. 

>  Under  the  New  York  statute  of  fhiads,  (2  R.  S.  p.  ISe,  »c.  8,  B,)  it  is  necsssoiy,  on  a 
■ale  of  land  bj  on  aactioneer,  that  be  should  labieriit  the  ooDtnict  as  agent  for  his  princi- 
pal. Clinmplin  v.  Parish,  II  Paige  R.  «0E.  Id.  481.  Pinckney  v.  Eagodom,  1  Dner  R. 
SB.    Morton  v.  Dean,  IS  Uet  K.  S8G. 
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XL  Of  the  vendor's  right  of  stoppage  in  transitu. 

This  right,  which  has  already  been  alluded  to,  requires  a  more 
particolar  discnasion.  It  is  the  right  which  the  vendor,  when  he 
sells  goods  OD  credit  to  another,  has  of  resaming  the  possession 
of  the  goods,  while  ihey  are  in  the  hands  of  a  carrier  or  middle- 
man, in  their  transit  to  the  consignee  or  vendee,  and  before  they 
airive  into  his  actoal  possession,  or  to  the  destination  which  he 
has  appointed  for  them,  on  his  becoming  bankrupt  or  insolveot.' 
.The  right  exists  only  as  between  the  vendor  and  vendee ;  and 
as  the  property  is  vested  in  the  vendee  by  the  contract  of 
'541  sale,  it  'can  be  revested  in  the  vendor  dating  its  iransitus 
to  the  vendee,  under  the  existence  of  the  above  circum- 
stoncea.  (a) 

The  right  is  very  analogous  to  the  common-law  right  of  lien. 
The  latter  right  enables  the  vendor  to  detain  goods  before  he 
has  r^nquished  the  possession  of  them ;  and  thjs  right  of  stop- 
page enables  him  to  resume  them  before  the  vendee  has  acquired 
possession,  and  to  retain  them  until  the  price  be  paid  or  tendered. 
If  the  price  be  paid  or  tendered,  he  cannot  stop  or  retain  the 


EmitMiTaan  v.  Heelis,  2  TuiDt.  Bap.  38.  While  v.  Proctor,  4  ibid.  S09.  Ecmejv  v. 
Proctor,  3  Ves.  &.  Ren.  57.  KcDwonh;  c.  Schoti^d,  3  Baniew.  &  Crcsa.  945. 
M'CorabE.  Wright,  4  Johns.  Ch.  Rep.  R59.  Clenves  b.  Poaa,  4  Greanieflf's  Rep.  1. 
AIna  D.  Plnmmer,  4  ihid.  S5B,  Firel  Baptist  Church  of  Ithaca  v.  Bigelov,  16  Wea- 
dell,  38.  Tho  N.  Y.  Revised  Statutes,  vol.  i.  3d  edit.  649,  reqaires,  that  irbcn  good* 
are  strock  off  at  auction,  and  there  be  not  an  immediato  payment  of  the  price,  or  de- 
livery of  the  goods,  It  shall  be  the  duty  of  the  anctioneer  to  enter  in  a  sale-boolt  ft 
memoTandam  of  the  sale,  specifjing  the  nature,  qoantitj,  and  price  of  the  goods,  the 
terms  of  sate,  the  names  of  the  purchasers,  and  of  the  pcr^oa  on  nhose  account  the 
sate  is  made.  And  by  Ibo  R.  8. 3d  edit.  vol.  ii.  199,  an  entry  in  the  auctioneer's  ttie- 
book,  spieeifyiDg  the  nature  and  price  of  the  property  sold,  the  terms  of  the  sale,  and 
the  names  of  the  parties,  is  a  memorandum  or  note  within  the  statute  of  frauds.  The 
memorandum  in  tho  anctioneer's  sale-hook  must  be  made  at  the  time  and  plae«  of  sale, 
and  the  entry  of  the  name  of  the  agent  or  consignee  who  has  lawfni  authority  to  sell, 
ia  entering  the  name  of  the  person  on  whose  account  the  sale  is  mads,  within  die  stat- 
ute.   Bicks  f.  Whitmoie,  IS  Wendell's  Rep.  549. 

(a)  Mason  t>.  Lickbarrow,  I  H.  Blacks.  Rep.  35T.  Hodgson  d.  Loy,  T  Term  Rep. 
440.  BohtiingkD.lDglia,3Esst'sRep.3BI.  Burgball  t>.  Howard,  1  H.  Bhcks.  Bep. 
365,  n.    Oppenheim  r.  Ausselt,  3  Bo*.  &  Poll.  44. 


t  It  seems  It  Is  not  confined  to 
the  falseness  of  repreaontatloni  t 
B.13ft. 
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goods  for  money  due  on  other  accounte.  The  right  of  stoppage 
does  not  proceed  upon  the  gronnd  of  rescnnding  the  contract, 
but  as  a  case  of  equitable  lien,  (a)  It -assumes  its  existence  and 
continuance ;  and,  as  a  consequence  of  that  principle,  the  ven- 
dee, or  hie  assignees,  may  recover  the  good^  on  payment  of  the 
price ;  and  the  vendor  may  sne  for  and  recover  the  price,  not- 
withstanding he  bad  actually  stopped  the  goods  in  transitu,  pro- 
vided  be  be  ready  to  deliver  them  upon  payment,  (b)  If  he  has 
been  paid  in  part,  he  may  stop  the  goods  for  the  balance  due 
him,  and  the  part  payment  only  diminishes  the  lien  pro  tanto  on 
the  goods  detained,  (c)  There  must  be  actual  payment  of  the 
whole  price,  before  the  right  to  stop  in  transitu,  in  case  of  failure 
of  the  vendee,  ceases.  Though  a  bill  of  exchange  has  been  re- 
ceived by  the  vendor  for  the  price,  and  indorsed  over  by  him  to 
a  third  person,  even  that  will  not  take  away  the  right ;  and  if  the 
bill  be  proved  under  a  commission  of  bankruptcy  against  the 
vendee,  it  will  only  be  considered  a  payment  to  the  extent  of  the 
dividend,  (d)  The  right  to  stop  in  transitu  is  paramount  to  any 
lien  of  the  carrier  for  a  general  balance  between  him  and  the 
consi^ee;  but  the  lien  of  the  carrier  or  wharfinger  in 
the  particular  ease  is  preferred,  (e)  *  The  right  came  from  *  542 
the  courts  of  equity,  and  was  first  established  in  Wise' 
man  v.Vatideputt,  (/)  and  its  apparent  equity  recommended  the 


(a)  Lord  EenyoD,  in  Hodgsnn  v.  lioj,  7  Terra  Rep.  445.  It  ia  «aid  to  be  a  ques- 
tion adit  undecided,  whether  the  effect  of  stoppage  in  tramiitu  be  to  rescind  the  cou- 
tract  of  aale,  or  onlj  to  replace  the  vendor  in  the  position  he  occupied  before  parting 
with  the  possession,  ^nd  to  bold  the  goods  till  the  price  be  paid.  See  Wentworth  v. 
Outhwaite,  11)  Meeaon  &  Welsby,  43G.1 

(b)  Kjmer  u.  Suworcropp,  1  Campb.  Bep.  109. 

(c)  Hodgson  B.  Loj,  7  Term  Kep.  440.  Feise  n.  Wray,  3  Bast's  Rep.  93.  NcwhaU 
V.  VargBS,  13  Maine  Hep.  93. 

(rf)  Fcise  D.  Wray,  3  Ease's  Hep.  93. 

(<}  Oppcnbeiin  v.  Buasell,  3  B.  &  Faller,  43.  Morley  u.  Hay,  3  M,  £  Hyland, 
396. 

(/)  a  Vem.  Hep.  303.  See  also  Sues  v.  FraaooU,  1  Atk.  Bep.  US.  D'Aquila  e. 
Lambert,  Amb.  Rep.  399,  to  the  aame  point,  of  the  early  eetablisbment  of  the  doctrine 
in  equity. 


I  The  Batter  view  is  taken  in  Rowley  v.  Bigslow,  la  Flck.  807.  Jordan  t.  James,  5  Oh. 
S.  Mewhall  D.  Vargas,  15  Ub.  S14.  Bogen  v.  Thomas,  30  Conu.  86.  Chandler  v.  Fulton, 
0  Tex.  I. 
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adoptioD  of  it  in  Uie  cotirt«  of  law  as  a  legal  right.  It  woold  be 
very  tmreasonable  to  allow  the  goods  of  the  vendor  to  be  appnv 
priated  to  the  payment  of  other  creditors  of  the  vendee,  w^ho  ftdls 
before  payment,  and  before  the  goods  have  actnally  reached  him. 
The  right  has  accormngly  been  greatly  favored  and  encouraged, 
and  many  distinctioua  made  relative  to  its  continuance  and 
termuiation  ;  and  yet  it  ia  now  declared,  that  a  court  of  equity, 
from  whence  the  right  originated,  has  no  jurisdiction  to  interfere 
and  support  it  by  process  of  injunction.  Lord  Eldon  said,  there 
was  no  instance  of  stopping  in  transitn  by  a  bill  in  eqnity.^o) 
The  English  law  on  the  subject  of  this  right,  and  the  class  of 
cases  by  which-it  is  asserted  and  established,  have  been  very 
generally  recognized  and  adopted  in  otut  American  courts.  (6) 

(1.)  Of  the  persons  entitled  to  exercise  this  right. 

The  right  extends  to  every  case  in  which  the  consignor  ia  sub- 
stantially the  vendor ;  and  it  does  not  extend  to  a  mere  snrety 
for  the  price,  nor  to  any  person  who  does  not  stand  in  tiie  chaj> 
acter  of  vendor  or  consignor,  and  rest  his  claim  on  a  proprietcnr's 
right,  (c)  As  between  principal  and  factor  the  right  does  not 
exist ;  bat  a  factor  or  agent  who  pmxsbases  goods  for  his  princi- 
pal, and  makes  himself  liable  to  the  original  vendor,  is-so 
•643  far  considered  in  the  light  of  a  vendor,  as  'to  be  entitled 
to  stop  the  goods,  (d)  So  a  principal  who  consigns  goods 
to  his  factor  upon  credit,  is  entitled  to  stop  them  if  the  fEictoi 
becomes  insolvent ;  and  a  peraon  who  consigns  goods  to  another, 
to  be  sold  on  joint  account,  ia  likewise  to  be  considered  in  the 
character  of  a  vendor,  entitled  to  exercise  this  right  (c)'     The 


(a)  Goodhut  v.  Loire,  S  Jac.  &  Walk.  349. 

(6)  Lndlom  u,  Bowne  t  'EAAy,  1  Johaa.  Sep.  16.  Parser  d.  NTlTer,  I  Deanaai. 
281.  Stabbi  V.  Land,  7  Moas.  R op.  4.^3.  The  St.  Joie  Indiano,  1  Wheaton,  tl3. 
Wood  u.  Roach,  3  Dall.  Rep.  180.  Walter  v.  Rob*,  2  Waah.  Cir.  Rep.  383.  Hon-att 
B.  Davis  and  C.  5  Manf.  Rep.  34. 

(c)  Siffken  d.  Wray,  6  East's  Rep.  371. 

id)  D'Aqnila  v.  Lambert,  Arab.  Rep.  SSS.    FeisG  v.  WiAy,  3  EutV  Rep.  93. 

(c)  Einloch  V.  Craig,3  Term  Rep.  119.  Newsom  v.  Thornton,  A  SasCs  Bep.  17. 
Fenion  b.  Peanon,  is  ibid.  419. 

I  If  a  demand  of  tbe  goods  be  niads  by  an  uaanthariied  person,  tboagb  othenrlae  It  ba 
gnflklent,  and  before  Uie  act  is  raUfled  by  the  Teador,  the  goods  uoms  to  the  possesaioc  of 
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vendor's  right  is  so  strongly  maintained,  that  while  the  goods 
are  on  the  transit,  and  the  inBolvency  of  the  vendee  occnrs,  the 
vendor  may  take  them  by  any  means  not  criminal,  (a)  The 
validity  of  the  right  depends  entirely  on  the  bankruptcy  or  in- 
solvency of  the  vendee,  {by  It  is  not  requisite  that  he  should 
obtain  actnal  poseessioo  of  the  goods  before  they  come  to  the 
hands  of  the  vendee ;  nor  is  there  any  specific  form  requisite  for  ■ 
the  stoppage  of  goods  in  transitu;  though  it  is  well  settled  that 
the  bankruptcy  of  the  buyer  is  not  of  itself  tantamount  to  a 
stoppage  in  transitu,  (c)  But  a  demand  of  the  goods  of  the 
carrier,  or  notit^to  him  to  stop  tiie  goods,  or  an  assertion  of  the 
vendor's  right  by  an  enSy  of  the  goods  at  the  custom-house,  or 
a  claim  and  endeavors  to  get  possession,  is  equivalent  to  an 
actual  stoppage  of  the  goods,  {dy 

(2.)   Of  matters  which  alloto  or  defeat  the  right. 

The  transifyis  of  the  good8„and  consequently  the  right  of  stop- 

(a)  Lord  Eardwicke,  in  Snee  v.  FreacoU,  I  Atk.  Rep.  346. 

(i)  The  Conetsntia,  6  Rob.  Adm.  Rep.  321.  The  consigDor  luTJiig  made  the  con- 
sigDTnent,  has  no  right  to  valy  it,  except  in  Che  xole  case  of  insolvcncj.  S,  C,  Abbott 
on  Shipping,  5th  Am.  edit,  Boston,  IM6,  pp.  621,  622. 

(c)  Uaanell  v.  Hnnt,  cited  in  5  Term  Rep.  231.  EUii  v.  Raat,  3  ibid.  4S4.  Scott 
V.  Pettit,  3  Boa.  &  Pull.  47  i . 

(d)  WallLcr  D.  Woodbridge,  Cooke'a  B.  L.  494.  Nonhey  &.  Lewis  d.  field,  2  £ep. 
B«p.  613.  Uills  i>.  Ball,  a  Boa.  &  Foil.  457.  Litt  v.  Cowley,  7  Taunt.  Rep.  169. 
Newhall  v.  Vargas,  13  Maine  Rep.  93.  Notice  I«  the  carrier  on  the  part  of  the  vendor 
or  bis  aaihoriied  agent  is  aafflcienc,  nnleu  the  goods  have  in  the  mean  time  arrived  to 
the  actual  or  constractive  possession  of  the  vendee.  The  notice  is  to  be  given  to  the 
person  who  has  the  immediate  castody  of  the  goods ;  and  if  a  servant  has  the  cnstodj 
of  the  goods,  and  notice  be  given  to  his  principal,  it  malt  be  in  time  to  enable  him, 
with  reasonable  diligence,  to  prevent  a  deliver;  to  the  consignee ;  for  if  the  vendee 
Cakes  the  goods  from  the  carrier  before  thej  have  arrived  at  their  destination,  with  or 
without  his  consent,  the  tipniit  is  at  an  end.'  Whitehead  v.  Andeison,  9  Meeson  & 
Welsby,  518. 

Che  vendee,  a  ratification  by  the  vendor  'fill  not  give  the  demand  validity  as  a  stoppaf^  ■> 
IranBtu.    Bird  v.  Brown,  Law  Joom.  Rep  Ei.  p.  154,  April,  IBfiO. 

'  la  Rogers  v.  Thomas,  SO  Cnnn.  G3,  it  was  held,  that  the  Insolvency  must  take  place 
after  the  sale,  in  order  to  give  the  rigbC  of  stoppage  in  tnHuilB.  IC  was  also  held  Chat  the 
insolvency  must  be  evinced  by  some  overt  act,  and  not  consiBt  merely  in  a  genera]  fuability 
to  pay  one's  debts.  See,  however,  on  Ibis  last  point,  Chandler  f.  Fnlton,  10  Tex.  3.  Se- 
oomb  V.  NuCe,  14  B.  Mon.  SSa.    Lee  v.  Kilbnm,  S  Gray,  594. 

)  Bird  V.  Brown,  ittpfa^ 
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page,  is  determiaed  by  actual  delivery  to  thb  vendee,  or  by  cir- 
cumstances which  are  equivalent  to  actual  delivery. 
*544  *  There  are  cases  in  which  a  constructive  delivery  will, 
and  others  in  which  it  will  not,  destroy  the  right  The 
delivery  to  a  carrier  or  packer,  to  and  for  the  use  of  the  ven- 
dee, or  to  a  wharfinger,  is  a  constructive  delivery  to  the  vendee ; 
but  it  is  not  sufficient  to  defeat  this  right,  even  tJiough  the 
carrier  be  appointed  by  the  vendee.  It  will  continue  until  the 
pl^ce  of  delivery  be,  in  fact,  the  end  of  the  journey  of  the 
goods,  and  tliey  have  arrived  to  the  possession,  or  under  the 
direction  of  the  vendee  himself,  (a)  If  they  have  arrived  at  the 
warehouse  of  the  packer,  used  by  the  buyer  as  his  own,  or  they 
are  landed  at  the  wharf  where  the  goods  of  the  vendee  were 
usually  landed  and  kept,  the  IransitttS  is  at  an  end,  and  the 
right  of  the  vendor  extinguished,  (b)  ^  The  delivery  to  ttie 
master  of  a  general  ship,  or  of  one  chartered  by  the  consignee, 
is,  as  we  have  akeady  observed,  a  delivery  to  the  vendee  or  con- 
signee, but  still  subject  to  this  right  of  stoppage,  which  has 
been  termed   a  species    of  jus   postHminii.  (c)      And   yet,  if 


(a)  The  iraiui'liu  ij  not  at  au  end  nnlil  (he  goods  have  reached  the  pUc«  of  deni- 
nalion  named  bj  the  yondeo ;  Coatea  n.  Eailion,  6  Barnew.  &  Creas.  422,  and  hare 
come  to  the  actual  poueuiooof  the  Tendee,  or  ander  drcamslanceseqniTaleDtthsreta. 
Backle;  v.  Faroi»,  15  Wendell,  1.17.  Covell  v.  Uilcfacock,  S3  Wandell,  611. 
Edwards  v.  Brewer,  2  Meeson  &  Welab;,  375. 

{h)  Shea  V.  PrcscoLt,  I  Atk,  Rep.  248.  Stokes  d.  La  Riviere,  cited  in  3  Term  Sep. 
466,  and  S  East's  Rep.  397.  Ellis  u.  Hunt,  3  Term  Rep.  464.  Richardson  d.  Oou, 
3  Boi.  &  Full.  119.  Scott  V.  Fettic,  3  ibid.  469.  Smith  v.  Goss,  1  Campb.  Rap.  £83. 
Lord  Alranloj,  in  3  Bob.  &  Full.  48.  DuttoD  v.  SolomoDson,  3  ibid.  582.  Rowe  v. 
Pickford.  8  Taunt.  Rep.  83.    Tucker  o.  Humphrey,  4  Bineham's  Bep.  516. 

(c)  Bohlliogk  V.  Inglis,  3  East's  Bep.  361.  Cox  ti.  Harden,  4  ibid.  211.  Nevhali 
0.  Vargas,  13  Maine  Bep.  93.  The  master  gave  a  receipt  for  the  goods  on  delivery 
OD  board  by  the  consignor,  and  afterwards  signed  a  bill  of  lading  to  the  consignm. 
Tbat  clhmmstance  did  not  take  away  the  right  of  stappage.  Thompson  d.  Trail, 
S  Carr,  &  Payne,  334.  BtitinBolin  u.  EafTnagli;,  I  Bawle's  Rep,  1,  there  wu  a 
delivery  of  goods  at  a  foreign  port,  to  the  master  of  the  consignee's  ovin  ship,  for 
him ;  and  it  vas  held  that  the  tramiloM  wag  at  an  end.  This  lost  decision  may  per- 
haps be  questioned,  itiasmttch  as  the  delivery  in  that  case,  to  the  master  of  the  con- 
sigtieo's  ship,  was  for  the  purpose  of  conveyance  Co  him,  and  not  like  the  caae  of 
Fowler  u.  Kymcr,  cttod  in  the  next  i^oto,  for  the  purpose  of  disposal  in  a  fbrolgn 
market. 


■  Sawyer  v.  Joallu,  10  VC  R.  173.    Fnuer  >.  HUUard,  2  SMobh.  R.  SOB. 
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the  coQsignee  had  hired  the  ship  for  a  term  *  of  years,  *  545 
and  the  goods  were  put  on  board  to  be  sent  by  him  on 
a  mercantile  adventure,  the  delivery  would  be  absolute,  bb 
much  as  a  delivery  into  a  wnrehouee  belonging  to  him,  and  it 
would  bar  the  right  of  stoppage,  (a)  ^  The  idea  that  the  goods 
must  come  to  the  corporal  touch  of  the  vendee  is  exploded ; 
and  it  is  settled  that  the  iransittis  ia  at  an  end,  if  the  goods 
have  arrived  at  an  intermediate  place,  where  they  are  placed 
under  the  orders  of  the  vendee,  and  are  to  remain  stationary 
until  they  receive  his  directions  to  put  them  again  in  motion  for 
some  new  and  Tilterior  destination,  (b)  In  many  of  the  cases, 
where  the  vendor's  right  of  stopping  in  transitu  has  been  de- 
feated, the  delivery  was  constructive  only;  and  there  has  been 
much  subtlety  and  refinement  on  the  question,  as  to  the  facts 
and  circumstances  which  would  amount  to  a  delivery  sufficient 
to  take  away  the  right.  The  point  for  inquiry  is,  whether  the 
|m}perty  is  to  be  considered  as  still  in  its  transit;  for  if  it  has 
once  fairly  arrived  at  its  destination,  so  as  to  give  the  vendee 
the  actual  exercise  of  dominion  and  ownership  over  it,  the  right 
is  gone,  (c)  The  cases  in  general  upon  the  subject  of  construe: 
tive  delivery  may  be  reconciled  by  the  distinction,  that  jf  the 
delivery  to  a  carrier  or  agent  of  the  vendee  be  for  the  purpose 
i)f  conveyance  to  the  vendee,  the  right  of  stoppage  continues, 
notwithstanding  such  a  constructive  delivery  to  the  vendee ; 
but  if  the  goods  be  delivered  to  the  carrier  or  agent  for  safe 
custody,  or  for  disposal  on  the  part  of  the  vendee,  and  the  mid- 
dle man  is  by  the  agreement  converted  into  a  special  agent  for 
the  buyer,  the  transit  or  passage  of  the  goods  terminates,  and 


{a)  Fowler  v.  KTiner,  died  in  3  East'i  Bcp.  396.    Wright  t^  Laww,  4  Esp.  Bep^ 

ea.     Stnbbi  V.  LnniJ,  7  Mass.  Rep.  4ST,  S.  P. 

{b)  Dixon  I'.  Batdnen,  !>  Baal's  Hep.  ITS.    Foster  d.  Fnunpton,  6  Bftm.  &  Crew.  107. 
Dodion  B.  Wentwortb,  i  Mod.  &  Qr.  1060. 

(c)  Wright  B.  Lawei,  *  E«p.  Rep.  82. 

1  See  Van  Coileel  t.  Booker,  3  Well.  Borli.  &  Got.  Rep.  691.  Tbia  cue  eonUiin  >  tiI- 
oable  digcutsioD  aa  to  the  effect  of  a  deliTerj  of  gooda  on  board  a  TOael,  ae  determining 
tlie  right  or  stoppage.  Per  Parke,  B.  Where  the  gpoda  were  dellrared  on  the  vendee'i 
own  ship,  and  the  captain  signed  a  bill  of  lading  "to  the  order  or  aaalgni"  of  the  vendor,. 
it  waa  held  that  the  Tendor's  right  to  stop  tn  InMa'fti  remained.  Turner  tu  Trnstsea  oTUt- 
etpool  Dooka,  B  Eng.  L.  &  £q.  SOT.  6  Ex^  (M.  EUenlww  t.  Hagniao,  S  Exoh.  (TO. 
VOL.  U.  GS 
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with  it  the  right  of  stoppage,  (a) '     So,  a  complete  delivery  of 
part  of  an  entire  parcel  or  ca^o,  with  intention  to  i^e 
'546    the  whole,  terminates  *the   transilus,   and  the   vendn 
cannot  stop  the  remainder.  (6) 
A  delivery  of  the  key  of  the  vendoi'a  warehoase  to  the  par- 
chaser  ;  (c)  or  paying  the  vendor  rent  for  the  goods  left  in  his 
warehouse;  [d)  or  lodging  an  order  &om  the  vendor  for  delivery 
with  the -keeper  of  the  warehoase ;  (e)   or  delivering  to   the 
vendee  a  bill  of  parcels,  with  an  order  on  t^e  storekeeper  for 
the  delivery  of  the  goods ;  (/)  or  demanding  and  marking  the 
goods  hy  the  agent  of  the  vendtte,  at  the  inn  where  they  bad 
arrived  at  the  end  of  th^  journey ;  {g)  or  suffering  the  goods  to 
be  marked  and  resold,  and  marked  again  by  the  under  pur- 


(a)  Jamea  ii.  Griffin,  1  Mees.  Si  Wcla.  29,  30. 

{b)  Slnbe^  Tj.  Eejniird,  9  H.  Bl&cks.  Bep.  B04.  Hammond  v.  Andenoa,  4  Bos.  & 
Pull.  6S.  Lord  BlIeDboroDgh,  6  Eut'a  Sep.  637.  Jonea  u,  Jonea,  B  Heeson  ft 
Welabj,  431.  In  these  coses  tbere  vas  an  oneqniTOcal  act  of  poaaession  and  owner- 
ship. In  other  cnsea,  where  aviy  a  portion  of  the  goods  were  delivered,  and  the  in- 
tention of  tlic  vendee  wu  onlj  (o  take  part  of  the  goodu,  the  right  of  stoppage  na  to 
the  residue  hns  lieen  maintained.  Hanson  e.  Meyer,  6  East,  614,  Bueklej  v.  Fnr- 
nias,  IT  Wendell,  S04.     Tanner  v.  Scorell,  14  Mees.  &  Wels.  28. 

(c)  Lord  Eenjon,  3  Term  Rep.  468. 

((£)  Hnrry  w.  Mangles,  t  Compb.  Kep.  4S2.  Suffering  the  goods,  bj  agreement,  io 
lieji-ee  of  rail,  in  the  vendor's  warehouse,  for  a  time,  ia  still  a  complete  delirerj',  and 
destroys  the  lien.  Barrett  v,  Qoddard,  3  Mason's  Rep.  107.  But  as  between  vendor 
and  vendee,  the  lien  is  not  divested  by  an  order  of  vendor,  that  he  holdt  la  lAe  order  of 
vendee  Ific  goodi  epecifitd  free  of  rml,  while  the  goods  remain  in  the  Samff  oarclioiue 
nnpaid  for.     Townlej  v.  Crump,  4  Adolph.  &.  Ellis,  58. 

(<)  Barman  v.  Anderson.  2  Campb.  Hep.  243. 

{/)  HoUiogsworth  V.  Kapier,3  Gaines's  Hep.  182.  In  Akerman  u.  Humphrey,  1 
Carr.  4  Payne,  S3,  it  was  held,  that  tbe  delivery  of  a  shipping  note  by  the  consignee 
to  a  third  person,  with  tea  order  to  the  wharfinger  to  deliver  the  goods  to  such  third 
person,  did  not  pass  the  property  so  as  to  prevent  a  stoppage  in  tnuaUu  by  the  con- 
signor -,  and  that  decision  nas  adopted  as  sound  law  in  Tucker  b.  Humphrey,  4  Bing. 
Bep.  sie. 

ig)  Ellis  V,  Hunt,  3  Term  Bep.  464. 


1  Where  goods  were  sold  to  be  shipped  to  an  ultimata  destina^on,  of  which  the  vendor 
had  knowledge,  bat  were  Brat  to  go  into  the  hands  of  ■□  agent  of  the  purchaser,  and  then 
toremun  until  the  purchaser  or  his  consignee  sliould  order  them  forwarded,  tbe  court  were 
of  opinion  that  tba  right  of  ttcppagein  (namtu  was  determined  by  tbs  goods  coming  to  the 
hands  of  the  agent  Srst  menUonad.  Valpy  v.  Gibson,  4  H.  0.  &  Scott  B.  S3T.  Biggs  >. 
Barry,  3  Cur.  C.  C.  ih9.  See,  however,  Agulne  v.  Parmelee,  21  Conn.  4T8.  Chandler  v. 
Fnlton,  10  Tei.  a.    Hays  «.  Uouille,  14  Penn.  48. 
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chaser,  (a)  have  all  been  held  to  amount  to  acts  of  deliTery, 
sofficicBt  to  take  away  the  vendor's  lien,  or  right  of  stoppage 
in  transitu.  On  the  other  hand,  if  the  delivery  be  not  com- 
plete,  and  some  other  act  remains  to  be  done  by  the  consignor, 
the  right  of  stoppage  is  not  gone.  (&)  So,  while  a  vessel  is  per- 
forming qaarantine  at  the  port  of  delivery,  and  the  voyage  not 
at  an  end,  the  consignor's  rigbt  of  stoppage  has  been 
held  not  to  be  divested,  even  by  a  premature  'poesee-  *547 
sion  on  behalf  of  the  consignee,  (c)  That  doctrine  has, 
however,  been  since  contradicted  and  overruled  by  Lord  Al- 
vanley,  in  MUU  v.  Bail,  (d)  sad  by  Mr.  J.  Chambre,  in  Oppen- 
heim  v.  Russell;  (e)  and  the  better  opinion  now  is^  that  if  the 
vendee  intercepts  the  goods  on  their  passage  to  him,  and  takes 
possession  as  owner,  the  delivery  is  complete,  and  the  right  of 
stoppage  is  gone.  But  if  the  goods  have  arrived  at  the  port  of 
delivery,  and  are  lodged  in  a  public  warehouse,  for  default  of 
payment  of  the  duties,  they  are  not  deemed  to  have  come  to 
the  possession  of  the  vendee,  so  as  to  deprive  the  consignor  of 
Ma  right.  (/ ) ' 


(a)  Stoveld  v.  Haghes,  14  Eut'a  Bep.  308. 

(i)  Withers  v.  LjM,  4  Carapb.  B.  a3T.  Ewk  r.  Davis,  a  Maule  &  Selw,  397. 
Contea  u.  Bnilton,  6  Bam.  &  Cresi.  4S2.    Na^Ior  d.  Deoiiie,  6  Pick.  R.  198. 

(c)  HoUt  V.  Poirnal,  I  Esp.  R.  240. 

(<j)  2Bo».  &PnU.  4G1. 

(e)  3  Ibid.  54. 

{/)  Norlbaj  V.  Field,  2  Esp.  B.  613.  Nix  v.  Olive,  eilod  in  AbboU  on  Sbipptng, 
426.  The  English  system  of  warehousliig  goods  wos  proposed  bj  Sir  Bobert  Wal- 
pole,  in  1733,  in  his  Excise  Scheme,  but  not  adopted.  Its  ndTanlagej  were  pointed 
out  by  Dean  Tucker,  in  1750.  The  schcnio  was  reTiYod  and  r«coninionded  by  Mr. 
Pitt,  and  digested  in  a  practical  shape  under  Iho  adraiuistrUion  of  Mr.  Addington. 
The  slatnte  of  43  Geo.  III.  ch.  132,  laid  the  foandaiion  of  this  wise  and  politic  sys- 
tern,  and  [he  suecessiTe  statutes  on  the  subject  were  consolidated  by  the  act  of  4  Geo. 
IV.  in  1823,  and  the  whole  amended  and  reenacled  by  the  statute  of  B  Geo.  IT.  ch. 
94,  and  lastly,  by  the  statute  of  3  and  4  William  IV.  cb.  &7,  and  the  consolidated  act 
of  8  and  9  Victoria,  ch.  91,  which  comprehends  the  system  as  now  in  operation.  The 
object  of  the  warehoosing  syslem  is  to  lodge  imported  articles  in  public  warchonses  of 
special  security,  at  a  reasonable  rent,  without  payment  of  the  duties  on  importation, 
till  they  are  withdrawn  lor  home  consamption,  and  if  reexported,  oo  duly  Is  ever  paid. 

1  If  the  goods  remain  in  the  castom-hoose,  the  right  is  not  defeated,  though  the  vendee 
has  paid  the  freight.    Donath  c.  Bioomhead,  7  Barr-s  R.  301. 

But  where  tbe  goods  have  been  plaoed  in  a  public  store  under  the  wareboaslug  ajsteni, 
the  trantitat  is  at  an  end.    Hottram  i.  Heyer,  S  Denio's  B.  *i9. 
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(3.)   Of  acts  of  the  vendee  affecHTig  the  riffkt. 
A  resale  of  the  goods  by  the  vendee  does  not,  of  itself,  and 
without  other  circumstances,  destxoy  the  vendor's  right  of  stop- 
page HI  transitu,  (o)     But  if  the  vendor  has  given  to  the  vendee 
docnmenta  sufficient  to  tranter  the  property,  and  the 
"  648     vendee,  upon  the  strength  o£  them,  Bells  the  goods  *  to  a 
b(ma  fide  purchaser  without  notice,  the  vendor  would  be 
divested  of  his  right.    A  bill  of  lading  usually  has  the  word 
assigns :  the  goods  are  to  be  deliveied  to  the  consignee  or  hit 


It  eecnres  the  duties  on  goods  lanfBllj  imported  for  use  and  sale  in  UngUad,  and 
ielieve«  the  trador  from  immedinte  payment  in  cash,  and  until  the  goods  ara  with- 
drawn for  home  conanrnption.  It  allows  the  siora^  even  of  profaibited  goods  in  Brit- 
ish wntehotiaM  on  spedal  aecuritj  for  recxportatioa ;  and  pennies  Ihe  m&sfti  of  goods 
In  the  irarehome,  wiihouC  requiring  pajmcm  of  the  datia,  until  thej  are  withdrawn 
&r  uee.  If  the  goods  are  destroyed  bj  inevitable  accident  before  they  are  withdrawn, 
although  the  govemment  does  not  stand  insurer  for  their  ssfetj,  the  duties  are  nni- 
Ibrmlj  ranitted.  A  clear  anBljsU  of  the  warehousing  provisions  is  given  in  I  Belt'* 
Com.  187-190,  Gth  e^t.,  and  in  McColloch's  Dictionary  of  Commerce,  Sd  edit.  art. 
Waichoosing  System,  where  the  statute  of  3  and  4  William  IT.  is  given  at  large, 
with  its  numeroQS  and  detuled  provisions. 

The  New  York  chamber  of  commerce,  in  November,  1S49,  prepared  and  eeot  & 
meinoiial  to  congic^s  in  favor  of  establishing  the  warehousing  system  in  the  United 
Sues ;  and  in  addition  to  powerful  considerations  in  favor  of  it,  the  memorial  sug- 
gested that  the  mart^iue,  or  dock  loarraalt,  or  lUyragt  naipU,  were  in  England  trans- 
ferable paper,  and  the  holdct  was  regarded  as  owner  of  the  goods.  A  Bezible  and 
dedrable  secvrity,  representiDg  actual  properly,  was  thus  thrown  into  codiDierdal 
drcolation.  . 

See  Phillips  B.  Euth,  e  Meeson  &  WeUby,  Ii73,  on  the.  construction  of  die  Escton' 
act  of  6  Geo.  IV.  The  congress  of  tbc  United  Sutes,  in  August,  lS4e,  ch.  84,  estab- 
lished ior  the  tlist  time  a  warehouse  system.  The  act  declares  that  duties  on  all  im- 
ported goods  shall  ixs  paid  in  cash ;  but  it  provides  that  if  duties  arc  not  paid,  or  if 
the  importer  or  consignee  shall  make  an  entry  in  writing  for  warehousing  the  same, 
the  goods  shall  be  deposited  in  the  public  stores,  or  other  stores  agreed  on,  at  the 
charge  and  risk  of  the  Importer  or  consignee,  subject  to  their  order,  on  paying  the 
duties  and  expenses,  to  bo  secnred  by  bonds  with  snreties,  but  not  (o  b«  withdrawn 
except  in  specified  parcels ;  and  if  satisfactory  security  bo  given  that  the  goods  shall 
be  hmded  oat  of  the  jarisdiction  of  the  United  States,  or  on  entry  for  reexportation, 
and  the  payment  of  the  expenses,  &c.,'  the  goods  may  he  shipped  withont  payment  of 
duties.  That  if  any  goods  so  deposited  shall  remain  beyond  one  year,  witfunit  pay- 
ment of  the  duties  and  expcn.ies  as  aforesaid,  (hey  shsJl  bo  appraised  and  sold  ttt 
auction,  and  the  surplus  proceeds,  after  payment  ss  aforesaid,  shall  be  paid  over  to 
the  owner  or  .consignee.  Goods  deposited  may  also  be  withdrawn  and  traosported  to 
any  other  port  of  entry  in  the  United  States,  with  the  benefit  oF  drawback  nnder 
specified  regnlations. 

(a)  Craven  o.  Hyder,  S  TannC.  R.  433.  Lord  Alvanley,  3  Bos.  6  Pull.  47.  White- 
house  e.  Frost,  13  East's  Bep.  614.    Storeld  d.  Hnghes,  14  ib.  309. 
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ossigTts,  be  or  they  paying  freight;  and  a  great  question  has 
accordingly  arisen,  and  been  very  elaborately  discussed  and 
litigated  in  the  English  courts,  whether  the  bill  of  lading  could 
be  negotiated  by  the  consignee  like  a  bill  of  exchange,  and 
what  legal  rights  were  vested  in  the  assignee.  In  the  case  of 
Lickbarrov)  v.  Mason,  (a)  it  was  decided  by  the  K.  B.,  that  a  bona 
fid£  indorsement,  for  a  valuable  consideration,  of  a  bill  of  lad* 
ing,  by  the  consignee  to  an  assignee,  who  had  no  notice  that 
the  goods  were  not  paid  for,  was  an  absolute  transfer  of  the 
property,  so  as  to  divest  the  consignor  of  bis  right  of  stoppage 
in  transitu,  in  ease  of  the  vendee's  insolvency,  as  against  such 
assignee.  There  is  no  case  on  mercantile  law  which  has  t^^ 
afforded  a  greater  display  of  acute  investigation.  The  judg- 
ment of  the  K.  JB.  was  reversed  in  the  exchequer  chamber ;  and 
Lord  Loughborough  took  a  masterly  view  of  the  whole  sub- 
ject, and  completely  overthrew  the  doctrine  of  the  negotiability 
of  bills  of  lading.  (6)  The  case  then  went  to  the  bouse  of 
lords,  where  Mr.  Justice  Bailer  most  ably  supported  the  decis- 
ion of  the  K.  B.  (c)  A "  new  trial  was  awarded,  (d)  and  a 
special  verdict  taken,  and  judgment  given  thereon  without  dis- 
cussion; the  judges  of  the  K.  B.  declaring,  that  notwithstand- 
ing the  decision  in  the  exchequer  chamber,  they  retained  their 
former  opinions,  (e)  The  question,  therefore,  remains, 
to  a  certain  *  degree,  still  floating  and  unsettled ;  though  *  549 
it  seems  now  to  be  considered  as  the  law  at  "Westmin- 
ster Hull,  that  if  a  bill  of  lading  be  assigned,  bona  fide,  and  for 
a  valuable  consideration,  it  is  a  transfer  of  the  property ;  and  in 
the  case  of  the  consignee,  if  it  be  made  without  notice  of  the 


(a)  S  Term  Eep.  63. 

(6)  MaWQ  V.  Lickburrow,  1  H.  Blacks.  E.  357. 

(c)  6  Easl'e  Hep.  IT,  in  nofts. 

\d\  2  H.  Blftcks.  H.  ail.     5  Term  Kop.  367. 

(e)  Lickbarrow  v.  Ktoeon,  5  Term  Itep.  683.  In  France,  the  debatable  natore  of 
Iho  subject  has  been  slrikinglj  ciiaplaj-Bd  ;  for  the  question  of  the  negotiftbililj  of  bills 
of  iHiling  was  discussed  by  sucli  masttrs  of  commercial  law  as  Yulin  und  Emerigon, 
and  they  etuoo  to  directly  opposite  conclusioDs.  The  lini  muiDiained  that  bills  of 
lading  were  negotiable  instruments,  and  the  latter  denied  it  Vftlin's  Com.  torn,  i 
pp.  606,  607.  Smorigon,  des  Ass.  torn.  i.  318,  319.  By  the  Code  of  Commerce,  (ait. 
281,1  bill)  of  lading  maybe  to  ordBT,or  to  beArer.  This  settles  thequettion  in  &Tor 
of  their  negotiabiUty. 
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insolvency  of  the  codugnee,  the  property  is  absolately  vested  in 
the  aseigaee  of  the  consignee,  end  the  consignor  has  in  that 
case  lost  his  right  to  stop,  (a) '  It  is  likewise  considered  to  be 
the  law  in  this  coantry,  that  the  delivery  of  the  bill  of  lading 
faransfers  the  property  to  the  consignee ;  and  it  seems  to  be  con- 
ceded that  the  asaignment  ot  it  by  the  consignee,  by  way  of 
sale  or  mortgage,  will  pass  ibe  property,  tfaongfa  no  actual  de- 
livery of  the  goods  be  made,  provided  they  were  then  at  sea.' 
The  rule  is  founded  on  sound  principles  of  mercantiie  policy. 


(a)  Coxe  V.  Hnrding,  4  EoBt'a  R.  211.  Cuming  c.  Brown,  9  ibid.  506.  Morison 
u.  Gray,  -2  Bing.  Rep.  260.  Waller  o.  Boss,  3  Wasli.  CJr.  B.  283.  Whutoo's  Dig. 
tit.  Tendor,  B.  b.  Haille  v.  Smilh,  1  Bos.  &  Pall.  563.  In  Morisoa  o.  Gtst.  9 
Moore's  C.  B.  B.  484,  it  WM  held,  [hut  the  hoaaJiiU  asaignce  of  k  bill  of  ladiog  hftd  a 
«Dfficien(  property  to  slop  the  goods  while  in  (raiuiVu,  ou  ibe  iDBolreacr  of  Uie  vendee, 
and  to  sae  in  his  ovn  name  chc  wharfinger  who  refused  to  deliver  up  the  goods.  Bnt 
thoDgh  a  bill  of  lading  be  negotiable,  it  seems  in  a  late  casa  to  be  doubled  whether  a 
bill  of  lading  was  conclusive  as  between  the  shipowner  and  n  bona  Jidt  indoraee  for 
value.  Berkley  «.  Walling,  T  Adolph.  &  EUii,  29.  In  Birckhead  u.  Brown,  5  Hill 
N.  Y.  B.  634,  it  was  deelnred  that  IrUera  of  credil  aod  aomaitrcial  guanmtitt  were  not 
negotiable  instmmenu,  and  that  no  special  contraels,  other  than  bills  of  exchange  and 
promissory  notes,  veto  negotiable  instrumenu,  and  no  one  conld  sue  in  bis  own 
name  but  an  original  pany  to  the  contract.  Ltmouricux  t>.  Hewit,  5  Wendell, 
307.  Watson  u.  McLaron,  19  id.  957.  36  iJ.  425.  Miller  v.  Gaslon,  2  HUl  N.  Y. 
H.  168." 

In  Thompson  i:  Dominy,  14  Mecson  &,  Wclshy,  403,  it  was  adjudged  that  S  bill  of 
lading  was  not  n^otiable  like  a  lull  of  exchange,  so  as  to  enable  llio  indorKe  to  aue 
in  hi*  own  name.  Tbe  indorsement  Iranerers  the  right  of  jiroperti/  in  the  goods,  bnt 
not  tbe  conlrod  iiself.    The  coact  said  that  there  was  no  case  that  went  bo  far.* 


1  The  effect  of  a  consignmaDt  of  goods  generally  is  to  vest  the  property  In  the  consigD«e ; 
but  if  the  bill  of  lading  is  special,  to  deliver  tbe  goods  to  A.,  for  the  use  of  B.,  tbe  prop- 
arty  vests  in  B.,  and  the  action  must  be  brougbt  In  his  name.  Cirove  v.  Brien,  8  How.  U.  S. 
42B,  Ai  a  general  rule,  a  suit,  founded  on  the  expreits  contract  of  the  bill  of  laitin;;,  must 
be  braughl  in  the  ahlppec's  or  owner's  name;  an  Indorsement  of  the  bill  will  transfer  the 
property  in  the  goods,  but  not  the  coulract  in  tiia  bill  of  lading.  Dows  v.  Cobb,  13  Baib. 
R.  810. 

n  It  has  been  decided,  that  where  the  master  signed  bills  of  lading  in  the  nsnal  form,  bnt 
for  goods  which  were  never  recalvad  on  board,  the  shipowner  was  not  l«eponsibla,  thon^ 
the  bill  bad  been  tranifetTed  to  a  Aunt  jStfe  indorsee  for  value.  Grant  v.  Norway,  EngUsta 
Law  JouTjial  Eep.  May,  1881,  C.  P.  p.  »S. 

■  Jl  itemt  that  the  conlraci  with  the  carrier  cannot  be  assigned  so  as  to  give  the  OMignee 
a  right  of  action  on  tbe  contract,  or  far  a  breach  of  it.  Uoward  v.  Shepsnl,  Law  Journal 
Rep.  Q.  B.  p.  249,  Sept.  ISfiO. 

*  InGurneftT.  BehTend,36Eitg.  L.&E(i.  lsa,tbeco<uiof  Q.  B.  held  that  a  bill  of  lad- 
ing did  not  pass  the  property  to  a  i«iiajdt  indorsda  so  aa  to  divest  the  right  of  aloppaga  m 
Iraruifu,  unless  the  iodonemsnt  was  made  with  the  aatliority  of  the  TMdor. 
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and  is  necessary  to  lender  the  consignee  safe  in  the  acceptance 
of  the  drafts  of  his  coriespondent  abroad,  and  to  afford  him  the 
means  of  prompt  reimbursement  or  indemnity,  (a) 

*  Bat  it  must  not  be  understood  that  the  consignee  can,  *  550 
in  all  cases,  by  hia  indorsement  of  the  bill  of  lading  to  a 
third  person,  even  for  a  valuable  consideration,  and  without  col- 
lusion, defeat  the  right  of  the  consignor  to  stop  the  goods.  It 
-will  depend  upon  the  nature  and  object  of  the  consignment,  and 
the  character  of  the  consignee.  As  a  general  rule,  no  agreement 
made  between  the  consignee  and  his  assignee,  can  defeat  or  af- 
fect this  light  of  the  consignor;  and  the  consignor's  right  to  stop 
in  transitu,  is  prior  and  paramount  to  the  carrier's  right  to  retain 
as  against  the  consignee,  (b)  A  factor,  having  ooly  authority  to 
sell,  and  not  to  pledge  the  goods  of  his  principal,  cannot  divest 


(a)  Wrislit  v.  Campbell,  i  Burr.  E.  2051.  Gjiffiih  v.  Ingledaw,  6  Serg.  &  Rawlo, 
429.  Peters  If.  Ballistier,  3  Pick.  li,  495.  ■Wnlter  r.  Ross,  mprti.  In  Conard  «.  The 
Allantic  Insurance  Compnny,  1  Petcrs's  U.  S.  R«p.  386,  It  was  decided  that  the  con. 
signiw,  being  tho  authoriied  agent  of  the  owner  to  receive  [be  goods,  bis  indorsement 
of  the  bill  of  lading  to  a  bona  Jide  purchaser,  for  a  TKlunblo  coneiile ration,  williout 
nodce  of  any  adverse  interest,  passed  tlie  propcrtj-  as  aguinst  all  the  world.  Tills  is 
the  result  of  the  principle,  that  bills  of  laditig  arc  traasferiLbte  by  indorsement,  and 
pais  the  property.  Strictly  speaking,  no  person  bat  inch  consignee  can,  by  indorte- 
vunt  of  the  bill  of  lading,  pass  the  legal  title  to  the  goods ;  but  if  the  shipper  bo  the 
onncr,  and  the  shipment  be  on  hia  acrounC  and  risk,  he  cnu  pass  the  legal  title  by  as- 
•u^ninent  of  the  bill  of  lading,  or  otherwise;  and  it  will  be  good  against  all  persons, 
except  the  purchaser,  for  a  valuable  consideration,  by  an  Indontmeni  of  the  bMl  of 
lading  itself.  The  same  principle  was  declared  in  Nathan  v.  Giles,  5  Taunt.  Rep. 
558.  A  depojit  of  the  bill  of  lading,  without  indorseraeni,  will  create  a  lien  on  the 
cargo  to  the  amount  of  the  money  adTaneed  on  the  strength  of  the  deposit,  which 
would  be  superior  to  the  consignor's  right  of  stoppage.  That  right  came  from  the 
conrts  of  eijuity,  and  is  fouudod  upon  equitable  considerations ;  and  it  consequently 
most  yield  to  a  still  higher  equity  in  a  third  person.  In  Louisiana  it  has  been  held,  . 
that  goods  shipped  could  not  bs  attached  bj  the  cceditora  of  the  shipper,  after  the 
bill  of  lading  had  come  into  the  batide  of  the  consignee ;  but  Ihey  might  be  attached 
hj  the  creditors  of  the  consignee.    M'Neill  c.  Giaas,  IS  Martin'a  Lonis.  Kep.  261. 

{b)  Oppenh'eim  v.  Rtissell,  3  Bos.  &  Pall.  42.  The  right  of  stoppi^  is  held  not  to 
be  divested,  though  Uw  goods  be  leviedonby  execution,  at  the  suit  of  a  creditor  of  the 
pnrchaser,  provided  it  be  exercised  bt^ore  the  tmneilaa  is  at  an  end.  Tho  vendor's 
lien  bos  preference ;  it  is  the  elder  lien,  and  cannot  be  superseded  by  the  attachment 
ofa  creditor.  Smith  r,  Gosa,  1  Campb.  N,  P.  Rep.  282.  Buckley  !■.  Faroiss,  15 
Wendell,  137.    Marshall,  J,  in  Hnuso  b.  Jud^on,  4  Buna's  Ken.  B.  11.' 
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the  consignor  of  the  right  to  stop  the  goods  in  transitu,  by  in- 
dorsing or  delivering  over  the  bill  of  lading  aa  a  pledge,  any 
more  than  he  could  by  delivery  of  the  goods  themselves  by  way 
of  pledge ;  and  it  is  the  same  thing  whether  the  indorsee  was 
or  was  not  ignorant  that  he  acted  as  factor,  (a)  If  the  assignee 
of  the  bill  of  lading  has  notice  of  such  circumBtances  as  render 
the  bill  of  lading  not  fairly  and  honestly  assignable,  the  right  Of 
stoppage  as  against  the  assignee  is  not  gone;  and  any  collusion 
or  fraud  between  the  consignee  and  his  assignee  will,  of  coarse, 

enable  the  consignor  to  assert  his  right.  But  the  mere 
■551     fact  that  the  assignee  has  notice  that  'the  consignor  ia 

not  paid,  doesnotseem  to  be  of  itself  absolutely  sufficient 
to  tender  the  assignment  defeasible  by  the  stopping  of  the  cargo 
in  its  transit,  if  the  case  be  otherwise  cleaj  of  all  circumstances  of 
fraud ;  though  if  the  assignee  be  aware  that  the  consignee  ia 
unable  to  pay,  then  the  assignment  will  be  deemed  fraudulent 
as  against  the  rights  of  the  consignor,  (b) 

The  buyer,  if  he  finds  himself  unable  to  pay  for  the  goods, 
may,  before  delivery,  rescind  the  contract,  with  the  assent  of  the 
seller.  But  this  right  of  the  buyer  of  rejecting  the  goods,  sub- 
sists only  while  the  goods  are  in  tramilu.  After  actual  delivery, 
the  goods  become  identified  with  his  property,  and  cannot,  in 
contemplation  of  bankruptcy,  be  restored  to  the  seller ;  nor  can 
he  interfere  and  reject  the  goods,  though  in  their  transit,  after  an 
act  of  bankruptcy  committed ;  for  this  would  be  to  give  a  pref- 
erence among  creditors,  (c) 

Sir  William  Scott  observed,  (d]  that  this  privilege  of  stoppage 


(d)  Newsom  f.  Thornton,  6  East's  Rep.  IT. 

(b)  Caming  e.  Brown,  9  Easc'i  Kep.  506.  As  long  ai  the  vendoT  of  goods  de- 
livered for  exportation  retains  Iho  Mceipt  giTCn  to  the  canman,  Ibe  shipment  is  not 
complete,  and  the  right  of  stoppage  not  gone.  Bnulner  v.  Jones,  N.  Y.  Legal 
Obsener  for  March,  1847. 

(c)  Smith  V.  Field,  5  Term  It.  402.  Baniei  u.  Freehind,  6  ibid.  BO.  Ktchardaoa  c. 
Gosa,  S  B.  &FuII.  119.  Bortram f.  Farehrother,  t  Banson  Si LloTd, 43.  Indepeadeot 
of  the  question  under  sttuutea  of  bankmptcj,  it  seema  to  be  settled,  that  the  vendM'i 
consent  to  restore  goods,  and  the  vendor^  consent  to  lecsire  them,  re*Mts  the  prop^ 
eitf  in  the  vendor,  and  atnoants  to  a  rescission  of  ths  sale,  to  as  to  prevent  a  smmra 
at  tlie  suit  of  creditors.  Alkin  t>.  Barwick,  Sir.  I6B.  Salts  r.  Field,  3  Term,  Sit. 
Ash  V.  Putnam,  I  Hill's  N.  Y.  It.  3ai,  310. 

{d)  6  Rob.  Bep.  498. 
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was  a  proprietary  right,  recognized  by  the  general  mercantile 
law  of  Europe,  as  well  as  by  that  of  England.  It  was  recog* 
nized  io'  Scotland  in  1790 ;  and  the  French  law  has  gone  very 
far  towards  tbe'admission  of  the  right,  to  the  fiill  extent  of  the 
English  role.  It  allows  the  vendor  to  stop  the  goods  in  their 
transit  to  the  consignee,  in  case  of  hie  non-payment  or  failure, 
provided  the  goods  have  .not  been  in  the  mean  time  sold  boria 
fide,  according  to  the  invoices  and  bills  of  lading,  or  altered  in 
their  natoie  or  quantity,  and  the  estate  of  the  insolvent  vendee 
be  indemnified  against  all  necessary  expenses  and  advances  on 
account  of  the  goods ;  and  the  assignees  of  the  vendee  will  be 
entitled  to  the  goods  on  payment  of  the  price,  (a)  The  civil 
law,  and  the  laws  of  those  European  nations  which  have 
*Eidopted  the  civil  law,  contain  a  great  impediment  to  the  '553 
absolute  negotiability  of  bills  of  lading ;  for  they  do  not 
consider  the  transfer  of  property  to  be  complete,  even  by  sale 
and  delivery,  without  payment  or  security  for  the  price,  unless 
credit  be  given.  In  case  of  insolvency,  the  seller  may  reclaim 
the  goods,  as  being  his  own  property,  even  from  the  possession 
of  the  buyer,  provided  they  remain  unchanged  in  form,  and  dis- 
tinguishable from  hia  other  goods.  (5)  This  was  also  the  law  of 
France,  until  the  commercial  code  adopted  the  law  of  stopping 
in  transitu,  and  rejected  the  old  law  of  levendication,  as  tending 
to  litigation  and  fraud,  (c) 

XII.  Of  the  interpretation  of  contracts. 

The  rules  which  have  been  established  for  the  better  interpre- 
tation of  contracts,  are  the  conclusions  of  good  sense  and  sound 
logic,  applied  to  the  agreement  of  the  parties.  Thefr  object  is 
to  ascertain  with  precision  the  mutual  tmderstanding  of  the  con- 
tract in  the  given  case ;  and,  like  other  deductions  of  right  rea- 
son, they  have  been  quite  uniform  in  every  age  of  cnltivated 


(a)  Code  de  Commerce,  Nog.  576-S80,  583. 

(b)  Seo  LoT^  Abinger's  sketch  of  ChaprogreaB  of  chedoclriDeof  eloppage  inti-antitu. 
Gibson  V.  CarrnthGn,  8  Meesou  &  Welibj,  336. 

(c)  Dig.  18,  1, 19.  Bomat,  b.  4,  tit.  S,  sec.  a,  Brt.  3.  V»o  Leenwen's  Com.  on  the 
Bomnn  Dutch  Lav,  b.  1,  ch.  1 7,  sec.  3.  Cue  at  Sc.  Petersburg,  in  Kiusia,  died  in 
Bohtlingk  v.  luglis,  3  Etui's  Bep.  3S6.  Case  at  Amsterdam,  cited  in  the  note  to  I 
BeU'i  Com.  317,  318.     See  supra,  49B. 
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joiiBpmdence.  The  title  De  Diversia  RegvHt,  in  ttie  Pan- 
dects, (a)  as  well  as  the  sententious  roles  and  principles  which 
pervade  the  whole  body  of  the  civil  law,  show  how  largely  the 
common  law  of  England  is  indebted  to  the  Roman  law  for  iha 
code  of  proveibial  wisdom.  There  are  scarcely  any  maxims  in 
Uie  English  law  but  what  were  derived  from  the  Romans ;  and ' 
it  has  been  affirmed,  by  a  very  competent  judge,  that  if  the  fame 
of  the  Roman  law  rested  solely  on  the  BiDgle  book  of  the  Pan- 
dects, which  contains  the  regults  juris,  it  would  endure 
'553  'forever  on  that  foundation.  (/*)  Besides  the  authorita- 
tive collection  of  maxims  already  referred  to,  there  is  a 
still  larger  collection  of  principles  in  the  same  condensed  shape 
drawn  by  one  of  the  modern  civilians  from  every  part  of  the  civil 
law,  and  digested  with  great  diligence  and  study.  It  is  con- 
tained in  some  of  the  editions  of  the  Corpas  Juris  Ctvilis ;  and 
in  them  it  immediately  precedes  the  code,  (c) 

Among  the  common-law  writers  who  have  made  compila- 
tions of  this  kind.  Lord  Bacon  stands  preeminent  In  his  trea- 
tise X>e  Auffmentis  Scientiarum,  there  are  nearly  one  hundred 
aphorisms,  containing  principles  which  lie  at  the  foundation  of 
universal  justice,  and  the  sources  of  municipal  law.  He  de- 
fines his  collection  to  be  Exemplum  tractaim  de  Justiiia  «m- 
versali,  sive  de  fontibus  juris;  and  it  is  a  code  proper  for  the 
study  of  statesmen,  as  well  as  lawyers ;  for  it  abounds  in  prin- 
ciples of  legislation,,  as  well  as  of  distributive  justice,  (i^  An- 
other work  of  Lord  Bacon  consists  of  his  maxims,  or  elements 
of  the  common  law,  being  some  of  those  conclusions  of  reason, 
or  condensations  of  truth,  dispersed  throughout  the  body  of  the 
law,  and  worthily  and  aptly  called  by  a  great  civilian,  legum 

(a)  Die.  50,  17. 

|6)  In  Wood's  IniCilDlcB  of  the  Civil  Lav,  b.  3,  cb.  1,  p.  SOT,  there  is  ■  collectioD 
of  ilic  most  useful  and  practical  rules  of  tbo  civil  Uw  to  b«  obaeirved  in  ths  iat«rpre- 
tall  on  of  contracli. 

(c)  It  ia  entitled,  Regulee  ec  Sentential  Juris,  ex  nnivcrso  corpore  Juris  Civilii  spkr- 
sim  colleciiG,  et  in  onjinem  atphubeCicum  digests ;  and  it  is  the  prodadioo  of  J.  Hcn- 
ncqninis,  a  teamed  doctor  of  the  civil  law, 

(d)  Bacon's  Works,  vol.  vii.  p.  439.  The  aphorisme  relate  ipecialty  to  the  dignitj 
of  tbe  law;  to  dcfeetivB  and  omitted  provisions  ;  to  the  obscnrity  and  aitcertaiatj  of 
law  I  to  retrospective  and  camulative  laws ;  to  the  nen  di^i;e«is  of  the  laws ;  to  the 
force  and  raloc  of  pi-ecedonta ;  to  the  inflnenco  of  commentaries  and  forensic  opin- 
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leges.  Ancient  wisdom  and  science  were  frequently  embodied 
and  deliyered  in  this  fgrm.  And  Lord  Bacon  does  not  content 
himself  with  merely  setting  down  his  axioms,  like  ambiguous 
oracles,  obscure  by  their  brevity,  and  affording  little  light  or  di- 
rection ;  be  accompanies  each  of  his  maxims  with  a  clear 
and  ample  'exposition,  "breaking  them  into  cases,  and  "654 
opening  them  with  distinctions,  and  sometimes  showing 
the  reasons  whereon  they  depend,  and  the  affinity  they  have  with 
otiier  rules."  {a)  There  are  other  collections  of  law  maxims  of 
great  value.  "  The  Grounds  and  Maxims  of  the  English  Laws," 
by  William  Noy,  attorney-general  in  the  reign  of  Charles  I,,  is 
■  a  collection  of  reputation  and  aothority,  applicable  to  every 
general  head  of  the  law.  In  imitation  of  Lord  Bacon,  Noy  has 
accompanied  each  of  his  maxims  with  cases  and  precedents, 
affording  a  copious  illustration  of  his  principles.  The  collection 
by  T.  Branch,  is  much  more  extensive  and  complete.  It  is  an 
admirable  vade  mecum,  for  the  use  of  the  bench  and  the  bar.  It 
draws  so  copiously  from  the  common-law  reports  and  writers  of 
the  age  of  Elizabeth,  and  since  that  time,  that  it  may  be  re- 
garded as  the  accumulated  spirit  and  wisdom  of  the  great  body 
of  the  English  law.  The  only  difficulty  is,  that  the  maxims  re- 
quire study  and  profound  reflection  in  the  application  of  them, 
especially  as  they  are  nnasststed  by  any  commentary,  and  stand 
naked  in  all  the  brevity  and  severity  of  their  original  abstrac- 
tion, (b) 

The  space  allowed  to  the  subject  will  only  permit  me  to  re- 
fer, by  way  of  sample,  to  a  few  of  the  more  leading  rules  of  ■ 
construction  applicable  to  contracts,  (c) 

(a)  See  the  Preface  to  Lord  Bacon'i  "Maxima  of  tbe  Law."    Bacoa'a  Works,  vol. 
ir.  p.  10. 

(b)  Tliii  work  wu  orifpnallir  a  small  duodecimo  Tolnme,  printed  at  Loudon,  in 
1753,  enticled,  Friocipia  Legis  et  Gquitatis,  twing  an  alphabetical  collection  of  Max' 
ina,  Priui!iples,  or  Kales,  DeBnilions,  and  Memorable  Sayings,  in  Law  and  Equity. 
It  adds  very  mach  to  the  utiliiy  and  interest  of  the  compilKtion,  that  it  gives,  in  almost 
BTery  instance,  the  original  author,  and  book,  and-  case,  from  whenM  the  maxima  ' 
were  drawn.  Tbs  third  American  edition,  taken  ftom  tbe  ninth  London  edition  of 
Noy^  Maxima,  edited  by  Mr.  Eening,  waa  published  U  PhiUJolphiB,  iu  1845,  by  T. 
ft  J.  W.  Johnson ;  to  which  waa  added  Fnmda'a  MBxima  of  Equity ;  and  Brooch's 
Principia  li«g\t,  forming  a  very  ralaable  collection  of  Ic^  priodplea,  and  with  which 
every  lawyer  should  be  ftmiliar. 

(c)  Thai*  is,  in  Ihe  American  Joriat  for  Joly  and  October,  1840,  (vol  xxili.  and 
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It  may  be  observed,  in  the  first  place,  that  the  rnles  of  con- 
etruction  of  contracts  are  the  eame  in.  courts  of  law  and  of 
equity,  and  whether  the  contract  be  nnder  seal  or  not  nnder 
seal,  {a)  The  mutual  intention  of  the  parties  to  the  instmment 
is  the  great,  and  eometimes  the  difficult  object  of  inquiry,  when 
the  terms  of  it  are  not  free  from  ambiguity.  To  rqpch  and 
carry  that  intention  into  effect,  the  law,  when  it  becomes  neces- 
sary, will   control   even  the   liberal  terras   of  the   contract,  if 

they  manifestly  contravene  the  purpose;  and  many 
'  555     cases  *  are  given  in  the  books,  in  which  the  plain  intent 

has  prevailed  over  the  strict  letter  of  the  contract  (&) 
The  rule  is  embodied  in  these  common-iaw  maxims :  Verba  ita 
sunt  inielligenda  vt  resmagis  valeat  quam  pereat — Verba  dsbetU 
intBTttioni  inservire ; — and  in  these  in  the  civil  law :  In  conven- 
Ubus  contrahentium  volvntatem  potius,  quam  verba,  spectari 
plncuil — Quoties  in  stipulationibus  ambigua  oratio  est  commodis- 
simum  est  id  accipi  quo-  res  de  qua  agitur  in  tuto  sit.  (c)  In  fni^ 
Iterance  of  the  rule  that  the  intention  of  the  parties  is  to  be 
ascertained,  it  js  another  principle,  that  plain,  unambiguona 
words  need  no  interpretatioti,  and  subtlety  and  refinement  upon 
terms  would  defeat  the  sense.  The  bulk  of  mankind  act  and 
deal  with  great  simplicity ;  and  on  this  is  founded  the  rule  that 
benigna  faeienda  inierpretatitmes  cartarvm  propter  simplicitatem 
laicorum.  "Words  are  to  be  taken  in  their  popular  and  ordinary 
meaning,  unless  some  good  reason  be  assigned  to  show  that 
they  should  be  understood  in  a  different  sense.     Quotius  in  veT' 


xxiT.)  B  Dicfut  collection  of  the  most  prominent  niles  of  coQttmctioii  of  contracts, 
accompaDicd  trith  pnii:tical  illustniiions,  and  a  large  reference  U>  the  authorities  iub- 
taioing  tliem.  It  is  nndereiood  to  be  a  production  of  « learned  and  accarate  cominon- 
law  jurist.  "  A  Selection  of  Legal  Maxima,  clasaiGed  and  illustretod,"  hy  Herbert 
Broom,  Esq.,  London,  IB45,  i»  also  a  Tnlimblc  compilation  of  the  more  important 
legal  maxims  of  practical  use,  and  tbcj  are  accompanied  vnih  the  exposition  of 
them  in  Ibe  leading  cases,  and  with  a  commenlsiy  upon  them  nhidi  is  exceeding!}' 
instructive,  and  maj  be  safely  recommended  to  the  profession. 

(a)  TheMasler  oftheSolls,  SVesev,  692.    Lord  Ellcnborougb,  13  Eatt'l  Bep.  74. 

(&)  Co-  Litt.  45  a,  301,  1.  Lord  Hardwicke,  in  2  Atk.  Bep.  32.  Lol4  CSi.  J. 
Willcs,  in  Parltharsl  d.  Smilh,  Willei's  Rep.  333.  Bache  u.  Proctor,  Doug.  38S. 
Dormer  v.  Knight,  1  Taunt.  417.  Hoiham,  B.,  and  Thompson,  B.,  I  H.  Blacks,  Rep. 
9S5,  SS6,  535.  Lord  Ken7on,  in  Tatlock  v.  Harris,  3  Term  Rep.  ISI.  Folliier, 
Tniiti5des  Oblig.No.  91. 

(c)  Dig.  4S,  1,  eo.    Ibid.  50, 16,  319. 
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bis  nvila  est  amb^itas  ibi  nulla  eay/ositio  corUra  verba  ^nda 
est.  Si  tmUa  sit  conjectura  qutB  ducat  alto,  verba  intelligenda 
sunt  ex  proprietiUe,  non  grammaiica  sed  pojmlari  ex  iisw.  (a) 
But  if  the  intention  be  donbtful,  it  is  to  be  sought  after  by  a 
reference  to  the  context,  and  to  the  nature  of  the'  contract  It 
must  be  a  reasonable  construction,  and  according  to  the  subject- 
matter  and  motive,  (b)  Sensus  verborum  ex  causa  dicentis  acci- 
piendus  est,  el  secu^um  subjectam  materiam.  The  whole  instru- 
ment is  to  be  viewed  and  compared  in  all  its  parts,  so  that  every 
part  of  it  may  be  made  consistent  and  efTectnaL  Me  antece- 
dentibus  et  conseg^entibus  optima  fit  interpretatio.  So,  also,  ad 
proximum  antecedens  fiat  relatio,  nisi  impediatur  senteniia.  The 
relative  same  refers  to  the  next  antecedent,  (c)  though  the  word 
said  does  only  when  the  plain  meaning  of  the  writing  requires 
it  The  sense  of  the  instrument  is  to  be  sought,  also,  by  a 
reference'  to  the  usage  of  the  place,  or  the  lex  loci,  according  to 
another  of  the  maxims  of  interpretation  in  the  civil  law.  Si 
non  appareat  quid  actum  est,  in  contractibus  veniunt  ea  qua  sunt 
maris  et  consuetudinis  in  regione  in-qua  actum  est.  (d]  If 
it  be  a  mercantile  case,  and  the  instrument  be  *not  *556 
clear  and  unequivocal,  evidence  of  the  usage  or  course 
of  trade  at  the  place  where  the  contract  is  to  be  carried  into 
effect,  is  admissible  to  explain  the  mefuiing  and  remore  the 
doubt  (e) 

The  law  places  more  reliance  upon  written  than  oral  testi- 
mony ;  and  it  is  an  inflexible  rule,  that  parol  evidence  ia  not 
admissible  to  supply  or  contradict,  enlarge  or  vary,  the  words 
of  a  contract  in  writing,^     That  would  be  the  substitution  of 


(a)  GrotioB  de  Jure,  B.  U  P.  3,  IS,  a. 

(b)  A«hbuT»t,  J.,  1  Term  Kep.  703.    Best,  Cb.  J.,  a  Bing.  It«p.  asi. 

(c)  Co.  LitL  20  b.  38B  b. 

{d)  Dig.  50,  IT,  34.    Mr.  Justice  Story,  ii^hii  Com.  on  the  ConSict  of  Lawa,  pp. 
325-333,  hsB  enforced  the  DomeroDs  aathori^,  and  bj  iUnitratioag,  Uie  general  role, 
that,  in  the  iaterprelalioa  of  contractf,  tiie  Uw  and  cnstom  of  ths  pUce  of  the  eon- 
Is)  Webb  D.  Plomnier,  3  Bam.  &  AM.  746.    Coit  tr.  Com.  Ini  Co.  7  Jobiu.  Bep. 


1  Bnt  the  slhiatioo  of  the  putiea,  tha  aot«  tc 
manner  of  peribrmBnce,  maj  be  cooaidered  In  i 
a»  Maine  it.  Stf. 

VOL.  U.  64 
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parol  to  written  evidence  tinder  the  hand  of  the  party,  and  it 
would  lead  to  uncertainty,  error,  and  fraud,  (a)  Parol  evidence 
is  received,  when  it  goes,  not  to  contradict  the  terms  of  the 
writing,  but  to  overthrow  the  whole  contract,  aa  being  fraudu- 
lent or  illegal;  for  it  then  shows  that  the  inalmment  never  bad 
any  valid  operation ;  and  this  role  is  supported  on  groonds  of 
policy  and  necessity.  So,  when  a  contract  is  reduced  to  writing, 
all  matters  of  negotiation  and  discusaion  on  the  subject,  antece- 
dent to,  and  dehors  the  writing,  are  excluded  as  being  merged  in 
the  instrument  (b)  In  the  case,  however,  of  a  latent  ambignity, 
or  one  not  appearing  on  the  face  of  the  inslzument,  but  arising 
entirely  in  the  application  of  it — as  when  the  person  or  object 
in  view  is  not  designated  witii  precieion-^the  maxim  fitly  applies, 
that  ambiguitas  verborum  latens  verificcUione  suppletur;  nam 
quod  ex  facto  oritttr  ambigmim  verificatUyae  facti  toUHur.  {c) 

The  role  that  the  language  of  a  deed  or  contract  is  to  be 
taken  most  stroirgly  against  the  party  using  it,  {verba  ambigua 
fortius  accipiuntur  contra  proferentem,)  though  it  be  a  nde, 
according  to  Lord  Bacon,  "  drawn  out  of  the  depth  of  reaflon," 
applies  only  to  cases  of  ambiguity  in  the  words,  or  where  the 


385.  GiblKiii  B.  Tonne,  8  Tttunt.  Rep,  361.  Botlomlej  v.  Forlies,  5  Bingham,  N,  C. 
lit.  If  technical  tenns  ara  empbjed,  the;  are  to  be  taken  in  a  techaical  senia — 
eeria  ariii  er  arte. 

(a)  Piersona  o.  Hooker,  3  Johns,  Rep.  68.    Jackeoa  v.  Poster,  12  fbld.  488. 

(b)  Abbott,  Ch.  J.,  in  Kain  r.  Old,  2  Bam.  &  Crese.  6ST.  Farkhoret  t>.  Van  Cort- 
tandt,  1  Johns.  Ch.  Rep.  273.    Dean  v.  Mason,  i  Conn.  Bep.  42$. 

{t]  Lord  Bacon's  maxims,  Begala,  93.  Cole  u.  Wendel,  8  Johns.  B.  IIS.  It  is  s 
irel|.setl1ed  rale,  and  one  which  has  been  acknowledged  in  all  the  cases  on  the  mb- 
ject,  from  Cb«jaej'»  case,  5  Co.  68,  down  to  this  day,  that* parol  evidence  is  inadmii- 
sible  to  snpplj  or  contradict,  enlarge  or  vary,  the  words  of  a  will,  or  explain  die 
intention  of  the  testator,  except  in  a  case  of  a  latent  ambignitj  arising  dtliora  the  will, 
as  to  the  person  or  subject  meant  t«  be  descnbed,  or  to  rebni  a  i«snlting  tnist.  Hann 
V.  Execaton  of  Mann,  1  Johns.  Ch.  B.  334.  Doe  n.  Chichester,  4  Dow's  R.  65,  96. 
Hand  v.  Hoffman,  3  Halsted's  B.  71.  The  mle  as  to  the  ambiguit;  applies  eqnally 
to  deeds  and  to  all  written  inslnimenla.  Ibid.  Mercs  v.  Ansell,  3  Wile.  Rep,  S75. 
The  maxim  of  Lord  Bacon,  that  ambiguitat  pateoM  is  never  helped  bj  avennent,  \l  Coo 
general.  It  is  subject  to  qoahfications,  and  this  is  snfflcienClj  shown  in  (be  leiRied 
decision,  in  Fish  v.  Hnbbard's  Administracors,  21  Wendell,  651.  In  extrinsic  caae^ 
parol  evidencB  it  often  admitted  to  explain  a  patent  ambignity.  Dner  on  Insurance, 
vol.  i.  lect.  2,'part  l,i  16.  At  the  end  of  die  Treatise  of  Mr.  Wagram  on  the  Adop- 
tion of  Extrinsic  ETidence,  there  are  obserrations  on  the  cases  rclatite  to  Loid  Ba- 
con's role  concerning  latent  and  patent  tunbignitiet. 
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expositioD  is  lequiaite  to  give  them  lawful  effect.  It  is  a  rule 
of  BtrictneaB  and  rigor,  and  not  to  be  reBorted  to  but 
where  other  rules  of  exposition  fail,  (a)  The  *  modern  '557 
and  more  reasonable  practice  is,  to  give  to  the  language 
its  just  sense,  and  to  search  for  the  precise  meaning,  and  one 
requisite  to  give  &ir  effect  to  the  contract,  without  adopting 
either  the  rule  of  a  rigid  or  of  an  indnlgeat  construction.  The 
Roman  law  maxims  of  interpretation  in  such  cases  were  that 
in  dubiis  benigniora  pr^erenda  sunt.  In  obscv/ris  quod  minimum 
est,  seguimur — secundum  promissorem  interpretamur.  (b)  The 
true  principle  of  sound  ethics  is,  to  give  the  contract  the  sense 
in  which  the  person  making  the  promise  believed  the  other 
party  to  have  accepted  it,  if  he  in  fact  did  ao  understand  and 
accept  it.  (c) 

If  the  object  of  the  contract  be  present,  an  error  in  the  name 

'  does  not  vitiate  it ;  as  if  A.  gives  a  horse  to  C,  (D.  being  pres- 
ent,) says  to  him,  (C.)  "  J).,  take  this  horse,*'  the  gift  is  good 
notwithstanding  a  mistake  in  the  name;  for  the  presence  of 
the  grantee  gives  a  higher  degree  of  certainty  to  the  identity  of 
the  person  than  the  mention  of  his  name.  So,  if  the  error  con- 
sists in  the  demonstration  or  reference,  and  not  in  the  name  of 
the  thing — as  if  A.  grant  to  B.  his  lot  of  land  called  Dale,  in 
the  parish  of  B.,  in  the  county  of  D.,  and  the  lot  lies  in  the 
county  of  H.,  yet  the  &lsity  of  the  addition  does  not  affect  the 
efficacy  of  the  contract.  Many  other  cases  to  the  like  effect  are 
put  by  Lord  Bacon,  and  given  by  way  of  illnstration  of  the 

■rule,  that  prceaentia  corporis  tollit  errorem  nomims,  et  Veritas 
nominis  toUU  errorem  demoastrationis.  {d) 


[a)  Bacon's  Maxims  of  Law,  No.  3. 

(i)  Dig.  45,  1,  99.  Ibid.  50,  17,  9,  56.  However,  if  the  deed  from  iti  smbigniiv 
creates  a  doubt,  ttie  coiutruction  is  to  be  favocable  to  the  graotee,  and  there  ie  no 
distlDctioTi,  in  this  reepect,  between  the  language  of  the  grant  itself,  and  that  of  any 
exception  or  reeervation  contained  in  it.  Ch.  J.  Parber  cit«a  tbe  authorities  and 
enforces  the  rule  in  his  able  decision  in  Cocheco  Man.  Co.  o.  WfaiClier,  10  N.  H.  Rep. 
SOS. 

(c)  Everj  treaty,  sajg  Vaitel,  should  be  interpreted  aa  the  parties  anderstood  ir, 
when  the  act  was  prepared  and  accepted.  Droit  des  Gens,  b.  3,  ch.  17,  gee.  268. 
Vide  *upra,  Tot.  i.  460,  note. 

id)  Bacon's  Maxima  of  the  Law,  Beg.  25.  Smith  r.  Smith,  1  Edw.  Ch.  Bep.  189. 
Doe  V.  Cnnstonn,  7  Mees.  &  W.  1. 
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LECTURE  XL. 


OF   BAILMENT. 


'  Bailment  is  a  delivery  of  goods  in  truet,  apon  a  contract, 
expressed  or  implied,  that  the  trust  shall  be  duly  executed,  and 
the  goods  restored  by  the  bailee,  as  soon  as  the  purpose  of  the 
bailment  shall  be  answered,  (a) 

There  are  five  species  of  bailment,  according  to  Sir  William 
Jones,  in  his  correction  of  Lord  Holf  s  enumeration  of  the  dif- 
ferent sorts  of  bailmeDts. 

L  Deposition,  or  a  naked  deposit  withoat  reward. 

II.  Manda^tm,  or  commission,  which  is  gratuitous,  and  by 
which  the '  mandatary  undertakes  to  do  some  act  abont 
the  thing  bailed. 

IIL' Commodatum,  or  loan  for  use  without,  pay,  and  when  the^ 
thing  is  to  be  restored  in  specie. 

IV.  A  pledge,  as  when  a  thing  is  bailed  to  a  creditor  as  a  secur- 
ity for  a  debt 

•659    *  V.  Locatio,  or  hiring  for  a  reward.  (6) 


(a)  2  Blacks.  Com.  *61.  Pothier,  Traits  du  Coatrai  de  IKpdt,  Ho.  I.  Ur.  Jus- 
tice Slory,  in  hia  Commentariei  on  die  Lair  of  Bailments,  apeaka  of  a  coiuignroent  to 
a  factor,  aa  being  a  bailment  for  aale  ;  and  he  applies  the  term  bailmeni  to  cases  in 
whicb  no  return  or  delivery,  or  redelivBry  to  the  owner  or  bis  agent,  ia  contemplated. 
Bat  I  apprehend  this  ie  extending  (be  deflnition  of  tha  term  beyond  the  onlinarf 
acceptation  of  it  in  the  Engliih  taw. 
,   (b)  Jones's  Eataj  oa  the  Law  of  Bailmenti,  36.    Bailmenia  hrnn  been  redoeed,  b; 
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I  shall  examine  each  of  them  in  their  order. 


•  L  0/  depositum.  *  560 

This  ifi  a  bailmeat  of  goods  to  be  kept  for  the  bailor, 
end  returned  upon  demand  without  a  recompense ;  and  aa  the 
bailee  or  depositary  deriyee  no  benefit  &om  the  bailment,  he  ie 
to  keep  them  with  reasonable  care;  and  he  ifi'reBponsible,  if 
there  be  no  special  undertaking  to  the  contrary,  only  for  gross 
neglect,  or  for  a  violation  of  good  faith,  (a)  As  a  general  rule, 
he  is  not  answerable  for  mere  neglect,  if  the  goods  be  injured  or 
destroyed  while  in  his  custody,  if  he  takes  no  better  care  of  his 
own  goods,  of  the  like  value  and  under  the  like  circumstances, 
and  they  be  also  spoiled  or  destroyed,  (b)  Mere  neglect,  in  such 
a  case,  is  not  gross  neglect,  since  the  latter  is  tantamount  in  the 
mischief  it  produces  to  a  breach  of  good  faith,  and  it  usually 
implies  it;  but  whether  fraud  does  or  does  not,  in  point  of  fact, 
accompany  gross  neglect  in  a  depositary,  he  is  still  responsible 
for  it  in  law.  Gross  neglect,  as  was  observed  by  Ch.  J.  Par- 
ker, (c)  bears  so  near  a  resemblance  to  fraud,  as  to  be  equivalent 
to  it  in  its  effects  upon  contracts.  Gross  neglect  is  the  want  of 
that  care  which  every  man  of  common  sense,  under  the  c 
stances,  takes  of  his  own  property.  (cQ' 


a  Uce  master  hand,  to  three  kinds  :  I.  Those  in  which  the  tnist  is  for  the  beaeflt  of 
the  bulor,  and  wbich  embrnco  deposits  and  mandates.  S.  Those  in  vliich  the  trnsi 
is  for  the  benefit  of  the  bailee,  m  the  mmmodatam,  or  gratoiloiu  loan  for  use.  3.  Those 
in  which  the  tmet  is  Tor  the  beneiit  of  both  parties,  as  pledges  or  pavns,  and  hiring 
and  letting  to  hire.     Stoiy's  Com.  od  Bailments,  f  3. 

(aj  Quia  ruilla  iitUilai  ejia  venatur  apud  quern  dtpmitMr,  mtrito  dalia  prattaOir  kIus. 
Dig.  13,  6,  5.  Foster  i>.  The  Essex  Bank,  IT  Mass.  Bep.  4TS.  Lafarge  u.  Morgan, 
II  Martin's  Louis.  B.  462.  Doormaji  o.  Jenkins,  4  Neville  &  Manning,  170.  In  this 
last  case  it  was  held,' that  what  would  amount  to  gross  negligonce,  was  a  question  for 
ajnt7.  The  law  raises  an  aagampsit  in  all  cases,  eren  in  that  of  a  gralnilons  bail- 
ment, that  the  bailee  will  keep  and  deliver,  safely  and  securely,  wbkb  means  due  care 
in  all  cases,  but  the  degree  of  care  varies  according  to  the  nature  of  the  bidlment,  and 
becomes  stringent  in  cases  of  carriers  and  bailees  for  hire.  Boss  v.  Elill,  2  Man.  G.  & 
Scott's  R.  877. 

{b)   See  Foster  v.  Essex  Bank,  infra,  p.  Ses,  n.  d. 

(c)  17  Mass.  Bep.  500. 

{d)  Jones's  Essay,  118,     Lord  Holt,  in  Coggs  v.  Bernard,  2  Lord  BajiD.  913.    Id 

1  The  dittinction  between  tha  dilTereuC  degrees  of  negKgencn  has  met  with  the  disappro- 
bation of  some  recent  eminent  aathoritia*.    Sm  the  opinion  of  the  court  in  Steamboat 
64* 
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561  *  *  The  main  inquiry  in  the  case  is,  what  is  the  daty, 
and  what  is  the  responsibility  of  the  bailee.  The  genenil 
measure  of  diligence  requisite  in  every  species  of  bailment  is 
regulated,  in  a.  greater  or  less  degree,  by  the  natnte  and  quality 
of  the  thing  bailed,  and  by  the  understanding  and  practice  of 
the  city  or  country  in  which  the  partieB  resided  or  happened  to 
be.  Diligence  is  a  relative  term  ;  and  it  is  evident  that  what 
would  amount  to  the  requisite  diligence  at  one  time,  in  one 
situation,  and  under  one  set  of  circumstances,  might  not 
amount  to  it  in  another,  (a)  The  deposit  is  to  be  kept  with  the 
ordinary  care  applicable  to  the  case  under  its  ciicumstances, 
and  the  depositary  cannot  make  use  of  the  thing  deposited 
without  the  consent  of  the  bailor  expressly  given  or  reasonably 
implied.  (6) 
In  Bonian's  case  (c)  the  depositary  had  a  chest  containing 

Ibe  cirit  law,  gro9s  negligence  was  tenned  rm^na  culpa,  or  lata  culpa,  aod  it  waa  in 
tome  Ruea  deemed  eqntvnlent  to  frnad  or  deceit.  Lord  Ch.  J.  Tiadal,  in  3  Manning 
&  Orangcr,  Ba2,  I  Adol.  &  £llis,  N.  S.  38,  saf,  ibK  it  alio,  in  the  Englislf  law, 
approximatCB  to  and  cannot  be  diAtingaiahed  fj-om  dolia  malia,  or  miscondnct- 
Bnt  it  is  not  fraud  bj  inference  of  law,  bnt  a  maltat  of  f«l  for  8  jury.  Wilson 
V.  T.  &  M.  K.  Road,  11  (»U  &  Johnson,  58.  It  waa  pnt  by  Panlus  for  fraud,  and 
by  nipian  it  waa  held  to  be  plain]/  assimilated  to  frand.  Magrui  negligtnHa  aipa 
til,  maffna  adpa  doliu  at.  Lata  culpa  plane  doio  camparabitar.  Dig.  iO,  16,  336. 
Ibid.  II,  6,  1,  I,  It  was  not  anderstood  b;  tte  civilians  to  be  abMlotelj  frsnd,  bnt 
only  the  presumptive  evidence  of  fraad,  when  applied  to  cases  of  trust.  In  nuuiy 
other  cases  the  preeumptioa  waa  not  tsised.  It  was  not  held  to  be  snch  nnder  dw 
Cornelian  law,  na  in  hoc  Uge  culpa  lata  pro  dole  aedpilur.  Dig.  48,  9,  T.  Pioculns 
wonld  not  admit  that  lata  culpa  amounted  to  doiat ,-  but  Nerva  and  Celsus  insisted 
that  it  amounted  to  the  same  Ibin^,  in  effect,  wheu  applied  to  bailment ;  for  thoagh  a 
person  had  not  ordinary  care,  jet,  if  he  bestowed  loss  cbi«  than  was  ordinar)-  for  him 
on  a  thing  confided  to  bis  care,  it  was  evidence  of  bad  f^lh.  Dig.  16,  3,  33.  CuipoM 
tanun  dalo  prorimam  contineri  gait  merito  dixerit.  Dig,  43,  36,  B,  3.  Deceit  (dolut}  is 
anj  subtle  contrivance,  bywords  or  acts,  with  a  design  to  drcum^nt.  Fraud  imports 
damage  or  detriment 

(a)  BalBon  v.  Donovan,  4  Bam.  &  Aid.  21,    Story's  Com.  on  Bailments,  4  11-17. 

(6)  Dig.  16,  3,  29.    Pothier,  Traits  de  D^pflt,  No.  34.     Story's  Com.  (  89-92. 

(c)  Tear  Book,  S  Edw.  II.  Fiti.  Abr.  lit.  Detinue,  pi.  59,  and  cited  by  Lord  Holt, 
in  2  Lord  Raym.  914,  and  in  Jones  on  Bailment,  28. 


New  World  v.  King,  16  Haw.  U.  S.  469,  and  Mr.  Wallace's  note  to  Coggs  v.  Bernard,  1 
Smitb'l  L.  C.  (Am.  ed.)  81.  Negligence  is  defined  by  Baron  Alderson  to  be  "  either  the 
omitting  to  do  sometblog  that  a  reasonable  man  would  do,  or  the  doing  something  that  a 
reasonable  man  wonld  not  do ;  in  either  case  oanaing  mischief  Co  a  third  party,  not  inlen- 
tloaally,  for  then  it  would  ikot  be  negligence."    BIyth  t.  Waterworks,  86  Eng.  L.  &  Eq. 
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plate  and  jewels  deposited  with  him.  The  cheat  was  locked, 
and  he  was  not  informed  of  the  contents.  In  the  night  his 
house  was  broken  open  and  plundered,  as  well  of  the  chest  with 
tits  contents  as  of  his  own  goods.  An  attempt  was  made  to 
charge  the  bailee ;  but  there  was  no  foundation  for  the  charge, 
since  the  bailee  used  ordinary  diligence,  and  the  loss  was  by  a 
burglary ;  and  it  was  accordingly  held  that  the  bailee  was  not 
answerable.  Such  a  bailee,  who  receives  goods  to  keep  graiit, 
is  under  the  least  responsibility  of  any  species  of  trustee.  If 
he  keeps  the  goods  as  he  keeps  his  own,  though  he  keeps 
his  own  negligently,  be  is  not  answerable  *for  them ;  for  "562 
the  keeping  them  as  he  keeps  his  own,  is  an  a^^ume'nt 
Qf  his  honesty.  "  If,"  says  Lord  Holt,  "  the  bailee  be  an  idle, 
careless  dnmken  fellow,  and  comes  home  drunk,  and  leaves  all 
his  doors  open,  by  reason  whereof  the  goods  deposited  are 
stolen,  together  with  his  own,  he  shall  not  be  charged,  because 
it  is  the  bailor's  own  folly  to  trust  such  an  idle  fellow."  (a)  As 
he  assumes  the  trust  gratuitously,  be  is  bound  to  good  ^th. 
He  is  only  answerable  for  fraud,  or  for  that  gross  neglect  which 
is  evidence  of  fraud.  Indeed,  if  such  a  bailee  had  undertaken 
to  keep  the  goods  safely,  yet,  as  he  hath  nothing  for  keeping 
them,  he  would  not  be  responsible  for  the  loss  of  them  by 
violence.  (6) 


(a)  .The  civil  laiT  did. not  exact  of  the  depositaiy  an;  greaier  diligence  than  that 
he  WHS  wont  lo  bestow  on  bis  own  property  under  the  like  circaoistanceB  ;  and  the 
ciril  lair  has  t<een  ToUoired,  in  thia  respect,  bj  Bracton,  Holt,  and  Sir  Williaoi  Jones. 
Dig.  IG,  3,  32.  Broctoa,  lib.  3,  99  b.  S  Lord  Bajm.  914.  Joaea  on  Baiimeot,  BO- 
SS. It  woe  considered  that  there  was  no  just  gronnd  lo  infer  tud  faith  in  snch  a  case. 
If  the  depositor  knew  the  general  character,  employment,  and  sitaation  of  the  deposi- 
tar;,  or  was  presumed  to  know  him,  the  rale  of  the  dril  law  is  a  soatid  and  Just  rule. 
But  if  the  depositor  did  not  know  these  circninsuuices,  then  it  has  been  held,  that  the 
depositary  is  bound  to  bestow  ordioarj  care  on  the  deposit,  thongh  he  does  not  on  bis 
own  goods  ;  and  that  snch  care  is  to  be  ascertained  mOioat  rtftrence  Id  Uk  duiracter  of 
Oit  dtpoailarg.  The  William,  6  Rob.  Rep.  318.  Story's  Com.  i  64,  a  leq.  Great 
stress  is,  and  ought  to  be,  laid  npon  the  habits,  employment,  and  character  of  the  de- 
positary, and  they  are  lo  be  taken  into  consideration.  In  Sodowsky  v.  H'Farland,  3 
Dana's  Ken.  R.  205,  it  was  held,  that  a  mere  dtpemtary  or  mandatory  was  liable  only 
on  account  of  loss  from  his  adpidiUi  negligence. 

'(h)  Lord  Holt,  in  Cc^s  v.  Bernard,  2  Lord.  Raym.  915.  Jones  on  Bailment,  44. 
Lord  Holt  followed  the  language  of  the.  civil  law,  and  said  that  gross  negligence  in 
the  case  of  bailment  was  "looked  apon  as  an  eTidence  of  fraad."  "Neglect  is  a 
deceit  to  the  bailor ;  for  when  he  intrasts  the  bailee,  upon  his  niidertakiD|r,  lo  be  caie- 
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•  663  *  The  ■Roman  law  was  the  same  ae  to  the  responsibil- 
ity of  a  depositary.  He  was  only  answerable  under 
that  law  for  fraud,  and  not  for  negligence.  He  was  not  an- 
swerable if  the  thing  bad  been  stolen  from  him,  even  thoogfa  it 
had  been  carelessly  kept  He  who  commits  his  goods  to  the 
care  of  a  negligent  friend,  must  impnte  the  loss  oot  to  his 
friend,  bnt  to  his  own  want  of  prudence ;  or,  as  BracloD,  (a) 
who  copied  this  rule  from  the  Institutes  of  Jnstinian,  (ft)  ob- 
served, be  must  set  down  the  loss  to  the  account  of  his  own 
folly.i 

Lord  Coke  (e)  laid  down  a  different  doctrine  on  the  subject 
of  the  respousibiUty  of  a  depositary.  It  was  held,  in  ScnM' 
cote's  case,  that  where  a  person  received  goods  to  fteep  safefy, 
and  they  were  stolen  by  one  of  bis  servants,  he  was  responsible 
to  the  bailor  for  the  loss.  The  reason  of  the  decision  was,  that 
there  was  a  special  acceptance  to  keep  safely,  and  the  case 
afforded  an  inference  that  the  bailee  had  not  used  that  ordinary 
care  and  diligence  which  such  a  special  acceptance  required, 
and  the  goods  were  stolen  by  one  of  bis  own  servants.  It  is 
supposed,  by  Sir  William  Jones,  (d)  that  the  case  itself  may  be 
good  law ;  but  the  doctrine  which  Lord  Cdke  deduced  from  it 
was  not  warranted  by  the  case,  nor  by  reason,  or  the  general 


fal,  bo  haa  put  a  fmud  apoD  the  bailor  bj  being  negligent."  Sir  William  Jonen  ex- 
pressed himself  too  Blrongly,  as  Mr.  Justice  Story,  in  his  CommenCarieB,  has,  I  think, 
dearly  shown,  when  he  laid  it  down  as  a  rule  of  the  common  law,  that  gross  negli- 
gence was  eqnivalent  to  frand.  It  ma;  arise  from  mere  thongbthtseiwis  or  abeenoe 
of  mind,  and  consist,  in  some  cases,  witli  hotieaty  of  intention  ;  but  it  u  looked  itp<Mm 
eaidence  of /rand,  and  it  would  reqnlre  strong  and  peculiar  circumstances  to  rcbaC  that 
presumption.    Lntre  adpce  jiaU  at,  non  inlelUgtre  id  quod  omna  intdligiM.    Dig.  50, 

16,  aaa. 

(a)  Lib.  a,  cb.  a,  99  b. 

(i)  Inst.  3,  15,3, 

\c)  Co.  Lilt.  B9  a,  b.     4  Co.  83  b. 

(d)  Jones  on  Bailment,  43,  43.  The  opinion  oT  the  C.  B.,  in  Eettlo  v.  Bromsall, 
Witles's  Rep,  IIB,  goefl  in  support  of  the  point  in  judgment  in  Soallicote's  caw;  bat 
in  the  case  of  Foster  c.  ThoEsMx  Bank,  17  Man.  Bep.  47S,  the  doctrine  of  Iboi  cam 
is  beld  10  be  exploded.  In  this  last  caae  there  wm  a  special  depowl  of  gold  coin  in  k 
bank,  at)d  the  cashier  embezzled  it,  with  the  other  property  belonging  to  the  bank ;  bat 
as  diere  was  no  evidence  of  gross  negligence  on  the  part  of  the  bank,  the  b«Dkiag 
corporation  was  held  not  liable  to  the  depositor. 

<  KnowiM  ft  A.  &  St.  L.  B.  B.  88  He.  ». 
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principles  of  taw.  Lord  Coke  said  ^ere  was  no  difference 
between  a  general  acceptance  to  keep,  and  a  special 
acceptance  to  keep  safely  ;  ^  and  he  *  advised  every  one  •  564 
who  received  goods  to  keep,  to  accept  spetnally  to  keep 
as  his  own,  and  then  be  would  not  be  respobsible  for  the  loss 
by  theft  But  the  judges  of  the  K.  B.,  in  O^gs  v.  Bernard,  (a) 
expressly  overraled  every  such  deduction  from  Southcote's  cage  ; 
and  they  insisted  that  there  was  a  material  distinction  between 
a  general  bailment  and  a  special  acceptance  to  keep  safely. 
Lord  Holt  was  of  opinion  that  Coke  had  improved  upon  ScnUh- 
cote's  case,  by  drawing  conclusions  not  warranted  by  it ;  and 
this  has  been  shown  more  fully,  and  with  equal  acuteness 
and  learning,  by  Sir  William  Jones ;  and  I  would  recommend 
what  he  says  npon  that  case  as  a  fine  specimen  of  judicial 
criticism. 

If  the  depositary  be  an  intelligent,  sharp,  carefiil  man  in  re- 
spect to  his  own  affairs,  and  the  thing  intrusted  to  him  be  lost 
by  a  slight  neglect  on  his  part,  the  better  opinion  would  seem 
to  be,  that  he  then  is  responsible.  Pothier  {b)  says,  that  this 
has  been  a  question  with  the  civilians ;  and  he  is  of  opinion  the 
depositary  would  be  liable  in  that  case  ;  for  he  was  bound  to 
that  same  kind  of  diligence  which  he  uses  in  his  own  affairs, 
and  an  omission  to  bestow  it  was  a  breach  of  fidelity.  But  he 
admits  that  it  would  not  be  a  very  suitable  point  for  forensic 
discussion  to  examine  into  the  character  of  the  depositary ;  and 
that  the  ^nquiry  into  the  comparative  difference  between  the 
attention  that  he  bestows  on  his  own  affairs,  and  on  the'  interest 
of  others,  would  be  a  little  dfflicnlt  An  example  is  stated  by 
Pothier,  (c)  to  test  the  fidelity  of  the  depositary.  His  bouse  is 
on  fire,  and  he  removes  his  own  goods,  and  those  of  tbe  bailor 
are  buFned  ;  is  he  then  responsible  ?  He  certainly  is,  if  he  had 
time  to  remove  both.  If  be  bad  not,  Pothier  then  admits  that 
a  breach  of  faith  cannot  be  imputed  to  him,  for  having  saved 
his  own  effects  in  preference  to  those  of  another  intrusted  to  his 


(a)  3  Lord  Rajin.  909.         {b)  Contret  de  D^pfit,  No.  ST.         (c)  Ibid.  No.  29. 
1  Sm  on  thii  point,  Bon  v.  Hill,  S  U«o.  G.  &  ScoU'i  R.  BTT. 
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keeping.    Bat  if.  the  goods  intnisted  to  him  were  macli 
*  565    *  more  valaable  than  his  own,  and  as  easily  removable, 

then  he  ought  to  reseae  the  depfmted  goods,  and  to  loc^ 
to  them  for  an  average  iDdemnity  for  the  loss  of  his  own. 

There  are  several  cases  in  which  a  naked  depositary  is  an- 
swerable beyond  the  case  of  groas  neglect  He  is  answerable, 
1.  When  he  makes  a  special  acceptance  to  keep  the  goods 
safely.  2.  When  he  spontaneously  and  officionsly  proposes  to 
keep  the  goods  of  another.  He  is  responsible  in  such  a  case 
for  ordinary  neglect;  for  he  may  have  prevented  the  owner 
&om  intrusting  the  goods  with  a  person  of  more  approved 
vigilance.  Botii  those  exceptions  to  the  general  role  on  the 
subject  are  taken  i!rom  the  Digest,  (a)  and  stated  by  Pothiei 
and  Sir  WiUiara  Jones,  (b)  3.  A  third  exception  is,  when  the 
depositary  is  to  receive  a  compensation  for  the  deposit.  It  th«i 
becomes  a  lucrative  contract,  and  not  a  gratuitous  deposit,  and 
the  depositary  is  held  to  ordinary  care,  and  answerable  for 
ordinary  neglect ;  and  the  same  conclusion  follows,  when  the 
deposit  is  made  for  the  special  accommodation  of  the  deposit 
ary.  A  warehouseman,  or  depositary  of  goods  for  hire,  being 
bound  only  for  ordinary  care,  is  not  liable  for  loss  arising  from 
accident,  when  he  is  not  in  default ;  and  he  is  not  in  default 
w^hen  he  exercises  due  and  common  diligence,  (c)  But  he  is 
bound  to  see  that  the  place  in  which  the  articles  deposited  with 
him  are  kept,  is  fit  and  properly  secured  for  their  reception  and 
safety,  (d)  In  the  case  of  goods  bailed  to  be  kept  for 
•566  hu«,  "if  the  hire  be  intended  as  a  compensation  for 
house^oom,  and  not  as  'reward  for  diligence  and  care, 

(a)  Dig.  16,8,  1,8S. 

(b)  Polliicr,  Contntt  d«  D<5p6t,  Nos.  30,  31,  32.  Jooes  on  Bailnienc,  4T,  48.  Ilie 
French  CMt«  Civil,  art  1937,  1928.  Code  of  LoniiianK,  ut.  2908,  3909.  Mr.  Ju- 
tice  81017,  in  his  Commentaries,  f  SI,  B2,  ibid.  \i  215,  questions  the  equitjofthe  niia 
of  the  civil  lav,  which  exncU  more  ihaa  ordinar/  diligence  from  a  bailee,  who  be- 
came such  bj  his  spontaneoos  and  officioas  ofTer.  Ho  tajt  it  is  paniihing  a  Mead 
rather  than  a  stranger,  for  an  act  of  disinterested  kindness. 

(c)  Garaide  c.  The  Proprietors  of  Ihe  Trent  Navigation,  4  Term  Bep-  6S1.  CaDiBT 
V.  Danvers,  Feake's  Cas.  114.  Thomas  v.  Daf,  4  Esp.  N.  P.  S.  362.  He  is  not 
responsible,  if  not  cliHT)>eable  with  negligence,  thoagh  iho  goods  be  stolen  or  embes- 
iled  by  hi»  storekeeper  or  scrTant.    Schmidt  v.  Blood,  9  Wendell,  26S. 

{dj  Leek  V.  MaesUer,  I  Csmpb.  Sep.  138.  Clarke  u.  Eamshaw,  Gow's  Rep.  30. 
See' also  to  the  same  point,  1  Bell's  Com.  458. 
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the  bailee  is  only  boand  to  take  tlie  same  care  of  the  goods  as 
of  hia  own ;  and  if  they  be  stolen  by  his  servants,  without  gross 
negligence  on  hia  part,  be  is  not  liable.  This  was  so  ruled  by 
Lord  KenyoD,  in  I^Htnicane  \,  Small,  (a) 

While  on  the  examination  of  this  contract  of  gratuitous 
bailment,  and  which  in  the  civil  law  is  termed  deposituTit,  I  have 
been  strack  with  the  learning  and  sagacity  of  Sir  William 
Jones.  Bat  after  studying  Lord  Holt's  masterly  view  of  the 
doctrine,  and  especially  the  copious  treatise  of  Fothier,  the 
admiration  which  was  excited  by  the  perusal  of  the  English 
treatise,  has  ceased  to  be  exclusive.  Pothier's  essay  on  that  paj> 
ticular  species  of  bailment  is  undoubtedly  superior  in  the 
extent,  precision,  and  perspicuity  of  its  details,  and  in  the  apti- 
tude  of  the  examples  by  which  be  ex^ains  and  enforces  his 
distinctions. 

The  person  who  has  only  a  special  property  in,  or  a  mere 
'  naked  possession  of  a  personal  chattel,  may  deposit  it,  and  bold 
the  bailee  responsible,  {b)  But  the  righttiil  owner  may  follow 
bis  property  into  the  hands  of  the  bailee,  or  of  a  third  person ; 
and,  in  a  case  of  disputed  claim  upon  goods  in  the  hands  of  a 
depositary,  he  most,  for  bis  own  mdemnity,  compel  the  claim- 
ants to  int^plead.  (c)  The  possession  of  the  depositary  is,  for 
many  purposes,  deemed  in  law  to  be  the  possession  of  the  de- 
positor, for  the  better  security  of  his  right,  and  the  enlargement 
of  his  remedies. 

The  depositary  is  bound  to  restore  tde  deposit,  upon  demand, 
to  the  bailor,  from  whom  be  received  it,  unless  another 
'person  appears  to  be  the  right  owner.^     The  bailee  has     *567 
a  good  defence*  against  the  bailor,  if  the  bailor  had  no 
valid  title,  and  the  bailee  on  demand  delivers  the  goods  bailed 


(a)  I  Esp.  N.  P.  Kep.  315.  If  a  horse  be  Mken  from  a  naked  deposilary  by  au- 
thority of  law,  la  on  _fi.  fit.  agaiiat  the  owner,  he  is  not  responsible.  Shelbury  v. 
Scolsforil,  TelT.  Rep.  S3.    Edson  v.  Weston,  7  Cowen's  Rep.  278. 

(ft)  Annory  i>.  Delamirie,  1  Sir.  Rep.  5US.    Rooth  v.  Wilson,  1  Bam.  &  Aid.  59. 

(«)  Thorp  V.  Bnrling,  II  Johns.  Rop,  285.  Browneli  d.  Manehosler,  I  Pick.  Bep. 
S3S.     Taylor  tr.  Hamer,  3  Mauletb  Selw.  562.'  Rich  n.  Aldred,  6  Hod.  Rep,  216. 
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to  the  rightfol  owner,  (a)'  He  ia  to  deliver  it  in  the  state  in 
which  he  received  it,  and  with  the  profits  or  increase  which  it 
has  produced,  and  if  he  fails  in  either  of  these  reepecte,  he  be- 
comes responsible,  (b)  He  is  equally  so,  as  we  have  already 
seen,  if  he  has  been  wanting  in  Sdelity,  or  in  that  ordinary  care 
applicable  to  his  situation,  character,  and  circumstances,  which 
is  evidence  of  it  It  has  been  made  a  question,  vdiethei  the 
depositary  could  lawfully  restore  the  article  deposited  to  one 
ont  of  two  or  more  joint  owners,  and  when  the  thing  was  inca- 
pable of  partition.  Sir  William  Jones  (c)  refers  to  a  case  in 
13  Hen.  IV.  18,  abridged  in  Bro.  tit  Bailment,  pi.  4,  where  it 
was  held  that  one  joint  owner  could  not  alone  bring  the  action 
of  detinue  against  the  bailee ;  for  if  they  were  to  sue  sepa- 
rately, the  court  could  not  know  to  which  of  them  to  deliver  the 
chatteL  The  Roman  law  (d)  states  the  case  of  a  bailment  of 
a  sum  of  moaey  sealed  up  in  a  box,  and  one  of  the  owners 
comes  to  demand  it  In  that  case,  it  is  said,  the  depositary- 
may  open  the  box,  and  take  ont  his  proportion  only,  and  deliver 
it  But  if  the  thing  deposited  cannot  be  divided,  then  it  is 
declared  that  the  depositary  may  deliver  the  entire  article  to  the 
one  that  demands  it,  on  taking  security  from  him  for  that  pro- 
portion of  the  interest  in  the  article  which  does  not  belong  to 
him  ;  and  if  he  refuses  to  give  the  security,  the  depositary  is  to 
bring  the  article  into  court  This  implies  that  it  would  not  be 
safe  to  deliver  the  thing  to  one  alone ;  and  the  rule  was  correctly 
laid  down  by  Sir  William  Jones.  If  the  persons  claiming  as 
depositors  have  adverse  interests,  tbe  deposit  is  to  be  delivered 
to  him  who  is  adjudged  to  have  the  right ;  and  it  cannot  be 
safely  delivered  until  the  adverse  interests  are  settled.  The 
claim  may  be  settled  at  law  in  the  action  of  detinue,  in  which, 


(a)  EiDg  V.  Bichards,  6  Wharton,  418. 

(ft)  Folhier,  Contrat  de  Muidat,  n.  58,  59.  Flit  a  Usage,  n.  31,  33,  73,  74.  Game 
V.  Harric,  Yclv.  Rep.  50.  Cogga  v.  Bernard,  2  Lord  Bajm.  SOS.  Civil  CcNle  of 
I,oaisiaiia,  Brt.'S919. 

(c)  Eaiaj  on  Bailment,  G3.  ,  (il)  Dig.  16,  3,  I,  36,  37. 


p.  Staalon,  1  Duw,  78.    Pitt  v. 
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by  the  process  of  gamiakment,  the  rival  claimant  is  broaght  into 
(be  suit.  Bnt  a  more  convenient  and  extensive  remedy  is  af- 
forded iq  equity,  by  a  bill  of  interpleader,  which  may  be  applied 
to  ail  cases  in  which  cooSicting  claimants  of  the  same 
debt  or  dnty  have  •interfered,  and  apprised  the  depos-  *568 
itaty  of  their  demand  upon  him  for  their  deposit,  (a) 
And  in  the  case  of  a  joint  bailment,  the  deposit  camiot  safely 
be  restored  by  the  bailee,  tfnleBS  all  the  proprietors  are  ready  to 
receive  it,  or  one  of  them  demands  it  with  the  consent  of  the 
rest,  (b)  The  depositary  has,  perhaps,  strictly  speaking,  no 
property,  general  or  special,  in  the  article  deposited,  (c)  He 
has  only  the  naked  custody  or  possession,  and  he  cannot  use, 
and  much  less  dispose  of  the  subject  without  the  express  or 
presumed  permiesion  of  the  depositor,  and  whether  t^e  case 
will  or  will  not  warrant  the  presumption  of  that  permission, 
will  depend  upon  circumstances,  (d)  But  his  right  of  posses- 
.sioii  gives  him  a  right  of  action,  if  bis  possession  be  unlawfully 
disturbed,  or  the  property  injured,  (e)    11  he  sells  the  goods 


(a)  Mr.  Justice  Story  siijb,  that  where  the  parties  dum  in  absolntelj  adverse  righu, 
not  founded  in  any  privity  of  title,  or  any  common  contract,  the  bailee  must  defend 
himeeir  as  well  aa  he  may,  for  be  cannot  compel  mere  Btrangers  to  interplead.  Com. 
on  Bailments,  j  110.  This,  if  it  be  a  rale  in  chancery,  is  a  defect  in  the  equit;  pro- 
cess and  jurisdiction  greater  than  I  had  apprehended^  Interpleader  Is  where  the  de- 
positary holds  tu  depository  merely,  and  the  claims  are  made  against  bim  in  that 
cboracler  only.  The  plaintiCr  must  not  be  under  any  liabilities  to  either  of  the  de- 
fbudante,  beyond  those  which  arise  from  the  (Itie  to  the  property  in  contest.  Lord 
CotteDham,  in  Ccawshay  c.  Thornton,  2  Mylne  &  Craig,  I,  19,  and  in  Hoggart  v. 
Cutta,  1  Craig.  &.  Ph.  19T. 

(6)  May  V.  Harrey,  13  East's  R.  197.  The  Ctode  Napoleon  lays,  that  the  depoai- 
lary  must  not  give  up  the  thing  deposited,  eieept  to  the  order  of  him  who  deposited 
it  j  and  if  he  who  made  the  deposit  dies,  and  there  be  aereral  heirs,  it  mnst  be  yielded 
up  to  them  each  according  to  his  share  and  portion  ;  and  if  the  thing  deposited  cannot 
be  divided,  tho  heira  must  agree  among  themselves  as  lo  the  receiving  it-  Art.  1937, 
1939.  The  Cieit  Code  ofLomiiana  has  adopted  the  same  provIsianB ;  Art.  3920, 392S  ; 
and  both  these  codes  leave  the  inference  to  be  drawn,  that  if  the  thing  be  indivisible,  it 
connol  safely  be  delivered  to  one  or  two  or  more  claimants,  without  their  joint  agree- 
ment or  consent.  See  also  Story's  Comm.  f  114-116,  ai  to  the  dnty  of  the  depositary 
tn  respect  to  delivery  in  cases  of  a  joint  bailment. 

(c)  Story's  Com.  on  Bailment,  {  93.  * 

{d)  Dig.l6,3,S9.  Fothier,  Traiiedc  Dup6t,n.St.  French  Code,  Civil,  art.  1 930. 
Code  of  Louisiana,  an.  S9I1.    Story's  Com.  4  89-93. 

(e)  Dig.  16,  3,  IT.  1  Bell's  Com.  357,  Booth  v.  Wilson,  I  Bam.  ft  Aid.  59. 
Hanop  V.  Hoare,  3  Atk.  Rep.  M.    1  Wile,  Bep,  8,    Lort  Coke,  in  Isaack  v.  Clarit, 

VOL.  u.  60 


.dr,yGoogIe 


770  OF  FBBSOSAL   PaOPBBTY,  [PART  V. 

deposited  for  a  particalar  pnipose,  in  breach  of  his  truBt,  the 
bona  Jide  purchaser,  without  notice,  is  not  protected  against  the 
real  owner,  (a) '  The  same  reasonable  care  is  leqaisite,  in  the 
case  of  goods  coming  to  one's  possesaion  bjr  finding,  as  in  the 
case  of  a  gratuitous  deposit,  (b) 

U.  Of  Mandatim. 

Mandate  is  when  one  undertakes,  withont  recompenae,  to  do 
some  act  for  another  in  respect  to  the  thing  bailed.  In  the  case 
of  a  deposit,  says  Mr.  Justice  Story,  (c)  the  principal  object  of 
the  parties  is  the  custody  of  the  thing,  and  the  s^-rice  and  labor 
accompanying  the  deposit  are  merely  accessoriaL  -  In 
'569    the  case  of  a  mandate,  the  labor  and  'service  are  the 


sBakt.  Rep.  311.  Storft  Com.  ^  93.  Moore  i>.  Bob[iUDn,  S  Bam.  &  Adol.  SIT. 
See  infi^,  p.  G85.  Tbe  general  rule  ii,  that  mCobI  and  lawftil  posseuion  of  penonal 
pn^ierty  u  rafScient  to  QudDtain  trespass  or  trovoc  aguail  all  persons  except  the  * 
lawfal  owner.  Aimorj  v.  DeUmiiie,  1  Str.  SOS.  Fisher  d.  Cobb,  6  Venoont  B.  622. 
Giles  u.  Ororer,  6  Bligh  Bep.  S.  S.  !7T.  Snnon  v.  Bnch,  2  TanolOD's  B.  303. 
OughloD  V.  Seppings,  1  Barn.  &  Adol.  351.  Siorj'a  Com.  H  93,  94.  la  Mil- 
ler V.  Adiit,  16  Wenddl,  3d!S,  it  was  held,  after  a  learned  disciusion,  that  replenn 
would  lie  by  a  receiptor  of  goods  taken  on  execntion  against  a  mete  tntmgioer.  See, 
in  Stor;  on  Buhnenu,  tt  134-18$,  an  instructive  digest  of  the  law  in  the  New  Eng- 
land states,  in  respect  to  the  rights  of  the  parties  in  the  case  of  goods  attached  by  pnb- 
lic  officers,  on  mesne  process  for  debts,  and  bailed  to  some  third  person,  to  be  forth- 
fMmiag  npon  damaod,  or  in  taoa  to  respond  (o  the  jndgnant.  Though  the  baitee  has 
uo  property  whaterer  in  the  goods,  and  bnt  a  mere  naked  cnstody,  jet  the  better 
a|Hnioo  would  seem  (o  be,  that  his  possession  is  a  snffident  gronnd  for  a  suit  againii 
a  wrongdoer.  It  has  been  so  decided  in  New  Hampghire,  in  Foole  i:.  Bymonds,  1 
N.  H.  Bep.  389,  and  this  is  the  principle  in  the  case  from  Wendell.  Thayer  e.  Htitcfa- 
inson,.19  Vomont  Kep.  fiOt,  S.  P.  The  bailee,  haring  a  special  property,  recovers 
only  tbe  raloe  of  his  special  property  as  against  the  owner ;  but  the  valoc  of  the 
whole  property  as  agunst  a  stranger,  and  (he  balance  beyond  the  special  property,  he 
holds  for  the  general  owner.    White  o.  Webb,  IS  Conn.  Bep.  303. 

(a)  Seeauprn,  p.  335. 

(6)  Doct.  &  giu.  Dial.  2,  eh.  8S.  Lord  Coke,  in  Isaad:  t>.  Clark,  3  Bnlst,  Bep. 
313.  Story's  Com.  t  85-87.  Ur.  Jnstice  Story,  in  hte  Con.  on  Bailments,  ^  83,  ad 
edit.,  considers  the  case  of  goods  or  chattels  placed  on  the  land  of  another,  by  un- 
avoidable csanalcy  or  necessitr,  as  an  involuntary  depoaic,  and  lliat  the  owner  of  the 
articles,  in  a  case  free  from  negligence  or  fault  on  his  part,  may  enter  end  take  them 
away,  wMiont  being  chargeable  in  tretpaii.  See  Mpni,  p.  33B,  and  also  the  Amer- 
ican Jurist  for  Jannaiy,  1839,  (vtri.  xx,}  irtiere  the  sul^jeotls  learnedly  examined. 

(g)  Stoiy's  Com.  f  140. 

1  See  HcHahon  v.  Slesn,  IS  Fenn.  3». 
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principal  objects  of  the  parties,  and  the  thing  is  merely  acces- 
BoriaL  ■ 

If  the  mandatary  andertakes  to  carry  the  article  from  one 
place  to  another,  be  is' responsible  only  for  gross  neglect,  or  a 
breach  of  good  faith.  Bat  if  he  andertakes  to  perfwrn  gratui- 
tonsly  some  work  relating  to  it,  then,  in  that  case,  Sir  William 
Jones  maintains  that  the  mandatary  is  bound  to  nse  a  degree  of 
diligence  and  attention  suitable  to  the  undertaking,  and  ade- 
quate to  the  performance  of  it.  (a)  ^  The  doctrine  declared  in 
Sheills  T.  Blackbume,  {b)  is,  that  the  mandatary's  responaibility 
is  not  greater  in  the  latter  case  than  in  the  former,  unless  his 
employment  implies  competent  skilL  Ikfr.  Justice  Story  (c) 
considers  that  Sir  William  Jones  has  expressed  himself  inac- 
curately on  this  point ;  and  he  discnsses  the  merits  of  the 
distinction  with  great  force  and  accarate  research.  It  is  ad- 
mitted by  Sir  William  Jones,  that  a  bailee  of  this  syecies  ought  * 
'  r^ulaily  to  he  answerahle  only  for  a  violation  of  good  faitb,; 
but  if  be  does  undertake  a  blisiness  which  requires  a  degree  of 
diligence  and  attention  for  its  performance,  that  diligence  ought 
to  be  required  of  him,  unless  he  assumed  the  task  at  the  pressing 
solicitation  of  the  party  interested,  and  without  any  pretensions 
to  competency.  ((2) 

A  distinction  exists  between  nonfeasance  and  misfeasance, 
that  is,  between  a  total  omission  to  do  an  act  which  one  gratui- 
tously promises  to  do,  and  a  culpable  negligence  in  the  execu- 
tion of  it.  It  is  conceded  in  the  English,  as  well  as  in  the 
Roman  law,  that  if  a  party  makes  a  gratuitous  ^igagement, 
and  actually  entna  upon  the  execution  of  the  business,  and 
does  it  amiss,  through  the  want  of  due  care,  by  which  dam- 


(a)  Jonee  on  BaiJmenM,  40,  SS.  In  ^ilran  e.  Brett,  II  M«e.  A  W.  113,  itwM 
declued,  ih&t  •  graMilona  bailea,  when  his  profeSEion  or  ihuatiiHi  U  (ueh  u  to  imptf 
the  posaeuion  of  caoipetent  skill,  U  liable  for  neglect  to  uae  it. 

(h)  I  H.  Blsclu.  Rep.  IS8. 

(e)  Story's  Com.  I,  1T4-IBS. 

{d)  See  the  opinion  of  Judge  Fortar,  of  Loniiiaoa,  referrad  to  Id  *  >nbseq.iient 
page,  imdeT  thii  hesd,  in  &Tor  of  the  diitincdon  made  bj  Sir  WiUitun  Jonei. 
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"670     age  ens»ea  to  the  other  party,  an  action  will  *lie  for 
.  this  miafeasance.     But  Sir  WUliam  Jones  contends,  that 

by  the  Eoglish  law,  aa  well  as  by  the-  Roman  law,  an  action 
will  lie  for  damage  ocxiasioned  by  the  non-performance  of  a 
promise  to  become  a  mandatary,  thotigh  the  proftiise  be  merely 
gratuitous.  There  is  no  doubt  that  is  the  doctnne  of  the  civil 
law ;  but  it  was  shown  by  the  Supreme  Court  of  New  York,  in 
Tkome  V,  Deos,  (o)  that  Sir  William  Jones  had  miataken  some 
of  the  ancient  Bnglish  cases  on  this  point,  and  that  the  uniform 
current  of  the  decisions,  from  the  time  of  Henry  VII.  to  tbia 
day,  led  to  the  conclusion,  that  a  mandatary,  or  on^  who  under- 
takes to  do  an  act  for  another  without  reward,  is  not  answer- 
able for  omitting  to  do  the  act,  and  is  only  responsible  when  he 
attempts  to  do  it,  and  does  it  amiss.  In  other  words,  he  is  re- 
sponsible for.  a  misfeasance,  but  not  for  a  nonfeasance,  even 
'   though  special  damages  be  averred. 

In  the  great  case  of  Coggt  v,  Bemardf  the  defendant  under- 
took, gratis,  to  carry  several  hogsheads  of  brandy  from  one 
cellar  and  deposit  them  in  another ;  and  he  did  it  bo  negligently 
and  improvidently,  that  one  of  the  casks  was  staved  and  the 
brandy  lost.  The  K.  B.  held,  that  the  defendant  was  answer- 
able for  the  damage,  on  the  ground  of  his  neglect  and  careless- 
ness, though  he  was  not  a  common  carrier,  and  though  be  was 
to  have  nothing  for  bis  trouble.  If  the  mischief  had  happened 
by  any  person  who  had  met  the  cart  in  the  street,  the  bailee 
wonld  not  have  been  chargeable ;  but  the  neglect  or  want  of 
ordinary  care  in  that  case  was  a  breach  of  trust;  and  a  breach 
of  trust,  undertaken  voliintary,  is  a  good  ground  of  action. 
Lord  Holt  admitted,  that  if  the  agreement  had  been  executory, 
or  to  carry  the  brandy  at  a  future  time,  the  defendant  would  not 
have  been  bound  to  carry  it ;  but  in  the  case  before  him,  the 

defendant  had  actually  entered  upon  the  execution  of  the 
*  571    trust,'and  *  having  done  so,  he  was  bound  to  use  a  degree 

of  diligence  and  attention  adequate  to  the  performance 
of  his  undertaking,  (b) 


{a)  4  Johna.  Hep,  84.     Eliee  v.  Gatward,  5  Term  Rep.  U3,  S.  P. 
(b)  Receiving  a  letter  to  deliver,  or  money  lo  pay,  or  a  nole  by  ft  bank  lo  collect, 
and  by  uegUgeiice  omitting  to  perform  the  tniic,  die  mandNtary,  thoDgfa  acting  gram- 
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T6e  case  of  EUee  v.  Cfatvford,  {a)  ia  4  decisimi  of  ttie  K.  B. 
to  the  eame  point.  It  was  decided,  apon  the  doctrine  of  Cogg* 
V.  Bernard^  and  of  the  ancient  aathorities  referred  to  4)y  the 
coort  in  that  caee.  The  coart  recognized  the  jastaess  of  the 
distinction,  that  if  a  party  nndertakee  to  perform  a  work,  and 
]»>ceed3  to  the  employmeDt,  he  makes  himself  liable  for  any 
misfeasance  in  the  course  of  that  work.  Bnt  if  he  aodertakes 
withoat  contdderstion,  and  does  not  proceed  on  the  work,  no 
action  will  lie  against  him  for  tiie  nonfeasance,  unless  it  be  in 
special  cases,  as  in  the  case  of  a  common  carrier,  porter,  ferry- 
man, fiirrier,  oi  innkeeper,  who  are  bound,  from  their  situations 
in  life,  to  perform  the  woik  tend^ed  to  tiiem,  or'  the  employ- 
ment aseumed  by  them. 

A  bailee,  who  acts  gratoitously,  in  a  case  in  which'  neither 
his  situation  nor  employment  necessarily  implied  any  particular 
knowledge  or  professional  skill,  is  held  to  be  responsible  only 
iot  bad  faith  or  gross  negligence,  (6)  Thus,  where  a  general 
merchant  undertook,  voluntarily,  and  'without  reward,  and  upon 
request,  to  enter  a  parcel  of  goods  for  another,  together  with  a 
parcel  of  his  own  of  the  same  scHrt,  at  the  custom-hoose,  fts 
exportation,  and  he  made  an  entry  under  a  wrong  denomina- 
tion, whereby  both  parcels  were  seized ;  it  was  held  that  he  was 
not  liable  for  HHe  loss,  inasmuch  aa  he  took  the  same  care  of  the 
goods  of  bis  friend  as  of  his  own,  and  had  not  any  reward  for 
his  midertaking;  and  be  was  not  of  a  profession  or  employ- 
ment that  necessarily  implied  skill  in  what  be  undertook,  (c) 
The  defendant  in  that  case  acted  with  good  faith,  and  that  was 
all  that  could  be  required.  The  case  would  have  been  different 
if  a  ship-broker,  or  a  clerk  in  the  custom-bouse,  had  undert^cen 


itonilj,  becomea  responsible  for  damig«e  i«eii1tiiig  from  hia  negligence.  The  delir- 
eij  and  receipt  of  the  letter,  mone;,  or  note,  createi  a  sofflcient  consideratioD  to 
mpparl  the  contract,  and  it  a  put  execQCion  of  it  Dnrnfoid  v.  Fattcnon,  T  Martin's 
Lonis.  Eep.  460.  Shillibeer  n.  Gljm,  3  Meei.  &  Weh.  US.  Story  on  Bailmeata, 
S  170-178.1 
(o)  i  Term  Bep.  143. 

(b)  Doorman  v.  Jenkins,  3  Adol.  k  Ellii,  SBG.    Beaidalee  v.  Bichardaon,  11  Wen- 
dell, 25.    S1017  on  Bailment,  f  174. 

(c)  Sbeills  V.  Blackbume,  1  U.  Blacka.  Bep.  ISS. 

1  See  alao  Soblnton  *.  Thieadpll,  IB  Ired.  9». 
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to  enter  the  goode,  becanse  their  sitnation  and  employ- 
"572  meotwotild  necessarily  imply 'a  competent  degree  of 
■knowledge  in  making  such  entries.  So,  if  a  suigeon 
should  undertake,  gratis,  to  attend  a  woanded  person,  and 
should  treat  him  improperiy,  he  would,  be  liable  for  impropex 
treatment,  becanse  his  profession  implied  skill  in  surgery.  If^ 
however,  tbe  business  to  be  transacted  presupposes  the  exercise 
of  a  particular  kind  of  knowledge,  and  a  person  accepts  tbe 
office  of  mandatary,  totally  ignorant  of  the  subject,  then  it  has 
been  said  that  he  cannot  excuse  himself  on  the  ground  ihat  he 
discharged  his  trust  with  fidelity  and  care.  A  lawyer,  who 
would  undertake  to  perform  the  duties  of  a  physician ;  a  phy- 
sician, who  would  become  an  agent  to  cany  oh  a  suit  at  ]kw; 
a  bricklayer,  who  would  propose  to  repair  a-ship,  or  a  landsman 
to  navigate  ft  veseel,  are  cited  as  examples  to  illustrate  the  dis- 
tinction. Snt  if  the  agent  i\&s  the  qualifications  necessary  for 
the  discharge  of  the  ordinary' duties  of  the  trust  imposed,  it  is 
sufficient  to  exempt  him  firom  responsibility  for  arors  into 
which  a  man  of  ordinary  prudence  might  have  fallen,  (a)  It  is 
a  little  difficult  to  reconcile  the  opinions  on  this  poiat  of  a  gra- 
tuitous undertaking  to  do  some  bosiness  for  auother ;  but  the 
case  of  Sheillt  v.  Blackbume  contains  the  most  authoritative 
declaration  of  tiie  law,  in  favor  of  the  more  limited  responsilHt 
ity  of  the  bailee.  There  are,  however,  a  number  of  instances 
in  which  sach  a  mandatary  becomes  liable  for  want  of  due  caie 
and  attention,  (b)  Thus,  it  has  been  held  to  be  an  act  of  negli- 
gence sufficient  to  render  a  grataitons  bailee  responsible,  fta 
him  to  have  turned  a  horse,  after  dark,  into  a  dangerous  pas- 
ture to  which  he  was  unaccustomed,  and  by  which  means  the 

{a)  Porier,  J,,  in  Percy  d.  Millaodon,  20  Martin'i  LonU.  Bep.  77.  Mr.  Jnitice 
Porter  disacnu  from  Ibo  more  severe  doctiinca  of  Foihiet,  in  his  Traiid-da  Maadat, 
n.  *S,  on  this  point,  and  he  it  deemed  bj  Mr.  Jnstice  Slor; ,  to  have  combated,  with 
entire  bqcccm,  the  doctrine  of  Fotbicr. 

(i)  The  best  general  test,  saji  Mr.  Justice  Story,  (Com.  on  Bailment,  f  166,)  i*  to 
consiilor  nhecher  the  mandatary  has  omitted  that  care  which  bailee*,  witltont  hire,  of 
common  prudence,  are  accustomed  to  tnkeof  property  of  that  description.  Itieeasea 
put  by  Sir  William  Jones  and  Lord  Stowcll,  Jones  on  Bailment,  63,  tbe  case  of 
lUndsberg,  6  Kob.  Sep.  U3,  155,  and  the  case  of  Tracy  v.  Wood,  decided  before  Mr. 
Justice  Story,  3  Mason,  139,  are  striking  illusiralions  of  the  nic«  and  difficult  line  of 
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loss  of 'the  horse  ensued,  (a)  So,  if  a  maodataiy  nndertakes 
apecially  to  do  the  work,  he  may,  like  a  depositaty,  be  answer- 
able for  c^ualties ;  and  if  he  spontaneonely  and  officiously 
o^iB  to  do  the  act,  he  may  be  leaponsible  beyond  the 
case  of  gross  negligence,  and  be  held  'to  answer  for  '573 
Blight  neglect  (b)  There  is  reason,  however,  to  believe, 
that  this  head  of  mandatum,  in  the  Essay  on  Bailment,  was  not 
examined  with  perfect  accaracy,  and  especially  when  the  dis- 
tinguished author  undertook  to  prove  from  the  English  law, 
what  he  certainly  failed  to  show,  that  an  action  lay  for  the  non- 
feasance in  promising  to  do  a  thing  gratuitously,  aud  omitting 
altogether  to  do  it.  The  civil  law  did  undoubtedly  contain 
such  a  principle ;  and  Pothier,  in  his  elaborate  treatise  on  the 
contract  of  mandatum,  (c)  adopts  the  powerful  reasoning  and 
very  sound  maxims  of  the  civil  law  on  the  subject  of  the 
reeponsibility  of  the  mandatary,  {d)  But  the  EngtiBh  law,  as 
has  been  abundantly  shown  &om  the  cases  already  referred  to, 
never  carried  the  liability  of  the  mandatary  to  the  same  extent 
He  is  bound  to  acconnt  for  the  due  performance  of  the  trust  he 
assumes,  upon  the  principles  already  stated,  and  if  the  bailor 
sustains  damages  by  his  fraud,  or  gross  negligence,  or  miauaet, 
he  must  answer  for  the  same,  (e)  >  On  the  other  hand,  if  the 
mandatary  bestows  the  requisite  care  and  diligence,  he  is  justly 
entitled  to  indemnity  against  his  necessary  expenses  and  neces- 
sary in(udeatal  contracts ;  and  so  if  he  sustains  loss  and  injury 
in  the  execution  of  the  trust,  and  of  which  the  service  was  the 
cause,  the  bailor  ought  to  indemnify  him,  upon  principles  of 
moral,  if  not  of  legal  obligation.  (/) 


(a)  Booth  n.  Wilson,  I  Bun.  &  Aid.  59. 

(()  JoDei  on  Bailment,  41, 48,  M.    Vide  nqiro,  p.  MS. 

(c)  Tnii^  da  Comnt  de  Mandat. 

[d)  See  Dig.  17,  tit.  1,  and  Inst.  3,  tit.  ST,  and  Code  4,  tit.  8S,  on  the  contract  of 
Mandatam. 

(t)  Potbier,h.t.n.  61-66. 

(/)  Pothier,  Conwat  de  Handat,  Not.  6S-83.     Siorj's  Com.  4  197-301. 


1  A  mandataiT'  li  boand  to  follow  the  instructions  of  his  bnilor,  nnleu  the;  conflict 
iritbsoma  ipeidBl  agreemsot;  nnd  i«' respoutlble  for  litjaiy  happening  from  nagleotiiij;  to 
fallow  them.    Ferguson  v.  Porter,  3  Flor.  37. 
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IIL  Of  Chmtnodatum. 

This  1b  a  bailment  oi  loan  of  an  article  for  a  certtun  time  to 
be  need  by  the  boirower  without  paying  foi  the  use.  This  loan 
for  use  is  to  be  diatingatBhed  &om  a  loan  for  consnmption,  or 
the  m^uum  of  the  Koman  law.  The  latter  was  the  loan  of 
corn,  wine,  oil,  and  other  things  that  might  be  valtied  by  weight 
oi  meaBOie,  and  the  property  was  transferred.  The  valtie  only 
was  to  be  returned  in  property  of  the  same  kind,  and  the  bor- 
rower was  to  bear  the  loss  of  them,  even  if  desteoyed  by  inevit- 
able accident,  (o)     In  the  case  of  the  commodaium,  at  loan  icr 

UBe,  as  a  horse,  carriage,  or  book,  the  same  identical  arti- 
*  574     cle  or  thing  is  to  be  returned,  *  and  in  as  good  a  pUght 

as  it  vns  when  it  was  first  delivered,  sobject,  however,  to 
the  detericffation  arising  from  the  ordinary  and  reasonable  use 
of  the  loan,  and  which  deterioration  the  lender  is  to  bear,  (b) 
The  borrower  has  no  special  property  in  the  thing  loaned, 
thongh  his  possession  is  sufficient  for  him  to  protect  it  by  an 
action  of  trespass  against  a  wrongdoer,  (c)  The  Roman  and  the 
Snglish  law  coincide  io  respect  to  the  coadnsioOB  on  this  head. 
The  borrower  cannot  apply  the  thing  borrowed  to  any  other 
than  the  very  purpose  for  which  it  was  borrowed ;  {d)  nor  per- 
mit any  other  person  to  use  the  thing  loaned,  for  such  a  gratui- 
tous loan  is  strictly  a  personal  favor ;  (e)  nor  keep  it  beyond  the 
time  limited ;  (/)  nor  detain  it  as  a  pledge  for  any  demand  he 
may  otherwise  have  against  the  bailor.  (^)  If  the  article  perish, 
or  be  lost  or  injured  by  theft,  accident  or  casualties  which  could 
not  be  foreseen  and  gnarded  against,  or  by  the  wear  and  tear  of 
the  article  in  the  reasonable  use  of  it,  without  any  blame  or 
qeglect  imputable  to  the  borrower,  the  owner  must  abide  the 


(a)  IbiL  3,  15.  Dig.  13,  I,  a,  1.  Id.  44,  7,  I,  3.  Fothier,  Pr^t  k  tTiaga,  n.  10. 
Btoiy  on  Bailment,  S  283. 

{b)  Big.  13,  G,  19,  and  33.    Pothier,  Prtt  b  Usage,  n.  39.    Slorr'a  Com.  i  369. 

(c)  BunoD  V.  Uughea,  3  Btng.  Bep.  173.    Hard  u.  West,  7  Cowen's  Bep.  753. 

{d)  Dig.  4T,  2,  40.  Fotbier,  Traill  dn  Frfet  a  Usage,  Noa.  SO,  31,  S3.'  Id.  n.  SB, 
60.  Lord  Bolt,  in  Cogg»  v.  Bernard,  2  Ld.  Bajid.  916.  Wlieelock  v.  Wbeelwright, 
G  Mass.  Bup.  104.     Stoiy's  Com.  t  233,  333.  • 

(e)  Bringloe  v.  Morrice,  1  Hod.  Rep.  310.    fitory's  Com.  t  134,  331. 

(/)   Slory'i  Com.  i  2S7. 

is)  Code,  4, 23, 4.    Fothier,  FrA  a  Uaage,  n.  44. 
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loss,  (a)  Tbe  owner  cannot  require  greater  care  on  the  part  of 
the  borrower  then  he  had  a  right  to  presume  the  borrower  waa 
capable  of  bestowing.  If  a  spirited  horse  be  lent  to  a  raw  youth, 
aiid  the  ovmei  knew  him  to  be  sach,  th»  cticumspecttoo  of  an 
experienced  rider  cannot  be  required ;  and  what  would  be  neg- 
lect in  the  one,  would  not  be  so  in  the  other,  (b) 

Pothier  says,  that  the  borrower  is  bound  to  bestow  on  the 
preservation  of  the  thing  borrowed,  not  merely  ordi- 
nary, *  but  the  greatest  care ;  and  that  he  is  responsible,  *  576 
not  merely  for  slight,  but  for  the  slightest  neglect.  This 
was  the  doctrine  of  the  civil  law.  And  so  the  law  was  also  de- 
dared  by  Lord  Holt,  in  Q^s  v.  Bernard;  and  the  reason  is, 
that  this  is  a  loan  made  gratoitously  for  the  sole  benefit  of  the 
borrower,  (c)  What  is  due  diligence  or  neglect  will  depend 
upon  the  circumstances  of  tbe  particular  case,  and  the  natm-e  of 
the  article  loaned,  and  the  character  and  employment  of  the 
borrower.  He  is  not  liable  for  the  loss  of  a  thing  from  the 
wrongful  act  of  a  third  person  which  he  could  not  foresee  or 
prevent,  nor  from  external  and  inesiatlble  violence ;  as  if  he  bites 
a  horse  for  a  journey,  and  he  be  robbed  of  the  horse,  without  any 
neglect  or  imprudence  on  his  part,  (rf)  If,  however,  his  house 
should  be  destroyed  by  fire,  and  he  saved  his  own  goods,  and 
was  not  able  to  save  the  articles  borrowed,  without'abandoning 
hia  own  goods ;  in  that  case  he  must  pay  the  loss,  because  he 
had  less  care  of  the  article  borrowed  than  for  his  own  property, 
and  gave  the  preference  to  his  own.  (e)    But  if  his  own  goods 


(a)  Inec  3,  IS,  S.  Big.  13,  6,  SO.  Id.  44,  7,  1,  4.  Pothier,  Pr«t  b  Ugaga,  n.  39, 
63.  Bell's  Com.  vol.  i.  p.  255.  Noj's  MnximB,  91,  ch.  43.  Jones  on  Bailmeol,  S4, 
6S.  If  th«  ibing  be  not  returned  on  a  loan  [o  \xsv,  the  burden  of  proof  naturally  und 
justly  Ilea  with  the  borrower  to  accouDt  salisractorily  for  the  loss,  or  pny  the  value. 
Pothier,  Traits  du  Pr^t  a  Usage,  Ho.  40.  Ibid,  des  Oblig.  No.  620.  If  the  article, 
o  itavt,  for  imlanct,  perish  through  neglect  or  imprndent  conduct,  the  borrower  mnK 
pay  the  value.    Niblett  v.  White,  7  Louis.  Rep.  353. 

(bj  Jones  on  Bailment,  65.     Pothier,  TrHit^  du  Pr^t  a  Usage,  No.  49. 

(c)  Dig.  44,  7,  1,  4;  Pothier,  Traits  du  Frdt  a  Usage,  Noa.  IS-SS.  2  Lord  Rayni. 
9IS.  Story's  Com.  j  i39.  See  also  Lord  Stair's  Institntes  of  the  Scotch  Law,  1 
Inat.  b.  1,  II,  S,  and  which,  as  Mr,  Justice  Story  observes,  includes  the  substance  of 
the  rules  concerning  the  degree*  of  diligence  due  from  the  bailee. 

((f)  Dig.  13,  6, 19.    Pothier,  Trutddu  PiMa:  Usage,  Nos.  38,  SS,  56. 

(«)  Poihier,  Trail§  da  Piit  a  Usage,  No.  96.  This  is  the  rule  adoplod  in  the  Code 
Napoleon,  art.  1882. 
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were  more  valuable  than  the  articles  bonowed,  and  both  could 
not  be  saved,  was  the  boirower  bound  in  that  case  to  prefer  fbe 
less  valuable  articles  borrowed?  Pothier  admite  this  to  be  a 
question  of  some  diffienlty ;  bat  he  conclrtdes,  that  the  borrower 
must  answer  for  the  loss,  becanse  he  was  not  limited  to  bestow 
only  the  same  care  of  the  borrowed  articles  as  of  his  own ;  be 
was  bonnd  to  bestow  the  exacteet  diligence  In  the  preservation 

of  it,  and  nothing  will  excnse  him  bnt  vis  major,  or  inev- 
*d76     itable  acddent  (a)    The  borrower  is  also  responsible  'for 

the  loss  of  the  article  even  by  vis  major,  when  the  acci- 
dent has  been  owing  to  his  own  impmdence ;  as  if  he  borrows 
a  horse  to  ride,  and  he  qoits  the  ordinary  and  safe  road,  or  goes 
at  a  dangerous  honr  of  the  night,  and  is  beset  by  robbers  and 
loses  the  horse,  he  is  liable,  (b)  He  is  liable,  also,  for  inevitable 
accident,  if  he  had  borrowed  a  horse  of  his  friend  in  order  to 
save  his  own,  and  concealed  &om  his  friend  that  he  had  one  of 
his  own  eqnally  proper  for  the  occasion  ;  as  if  a  person  borrowed 
from  his  friend  a  cavalry  horse,  to  nse  in  battle,  and  concealed 
from  him  that  he  had  one  of  his  own,  ^d  the  borrowed  horse 
shonld  be  killed,  he  must  pay  for  it,  for  this  was  a  deceit  prac* 
tised  upon  the  lender;  and  nothing  would  exempt  him  from  this 
responsibility  but  the  fact  that  he  had  previously  disclosed  to  his 
friend  the  truth  of  the  case,  and  hie  disinclination  to  hazard  bis 
own  horse,  (c)  The  borrower  is  also  responsible  for  loss  by  in- 
evitable accident,  if  he  has  detained  the  article  borrowed  beyond 
the  time  he  ought  to  have  returned  it;  for  the  loss  is  then  to  be 
presumed  to  have  arisen  from  bia  breach  of  duty,  (d)     If,  in  the 


(a)  Ibid.No.se.  Ur.JaatieeStoijfSlorT'iCoiii.t  S«S-3&l,)qiiestioDithBK>lidit7 
of  Pothier's  coDcInsion  in  thia  cu«,  though  it  be  backed  hj  the  poaitive  test  of  the 
dni  law.  The  RMoning  in  Pothier  is  nthet  refined  and  aitiRcial,  and  tbe  plain 
common  aenie  and  jnatice  of  the  case,  and  the  moral  ftelingB  aDd  initincti  whicb  arise 
ont  of  it,  would  dictate,  that  tfae  most  Taloable  uticlei  be  flnt  uistched  from  the 
flameB,  when  a  choice  wm  pretented.  If,  however,  the  dlfifeteace  in  nloe  between 
hii  own  article  and  tbe  oae  bonowed  be  not  liroadl;  and  diitincUy  marked,  it  ii  uAat 
and  moat  politic  to  adhere  to  the  rnle  of  the  cirilianB,  (which  ia  adopted  in  tha  Code 
Napoleon,  art.  18S2,  and  Code  of  Loniaiana.  art  2817,)  in  order  to  gnatd  againat  the 
n^ects  and  temptationa  which  aelf-intereat  might  aoggett. 

{b]  Pothier,  Traiti  da  Prtt  a  Diage,  No.  ST. 

(e)  Pothier,  ibid.  No.  59. 

((f)  Ibid.  No.  60.  Jonea on  Bailment,  TO.  Frendi  CodeCiTiJ,  ut.  1681.  Codeof 
Loi^aiana,  art  2ST0. 
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mean  time,  the  lender  has  beea  put  to  expense  £rom  the  want  of 
the  article  boirowed,  there  are  opinions  that  the  borrower  is 
bound  to  indemniiy  him  for  such  expenses.  Sat  if  the  borrower 
was  not  in  default  in  retaining  the  article,  the  better  reason  and 
equal  authority  would  exempt  him  &om  that  responsibility,  (a) 

The  ordinary  expenses  attendant  on  the  thing  loaned  gra- 
tuitously are  borne  by  the  bcmower ;  but  if  the  expenses 
•  were  extraordinary,  and  arose  from  the  inherent  infirm-  *5TJ 
ity  of  the  thing,  or  were  requisite  for  its  preservation 
without  any  neglect  on  the  part  of  the  bonower,  the  lender  must 
bear  them,  and  the  borrower  has  a  lien  on  the  article  for  his  re- 
imbursement of  such  extraordinary  expenses.  (6) 

I  have  taken  these  explanations  of  the  degrees  of  responsibil- 
ity, in  the  case  of  a  borrower  for  use  without  reward,  principally 
from  Pothier.  In  Cogga  v.  Bernard,  {c)  Lord  Cb.  J.  Holt  lays 
down  the  same  rule  precisely ;  and  be  took  them  from  Bracton, 
who  borrowed  them  from  the  civil  law,  the  great  fountain  from 
whence  all  the  valuable  principles  on  the  subject  of  these  various 
kinds  of  bailments  have  been  extracted.  It  was  reserved,  how- 
ever, for  Pothier  to  methodize,  vindicate,  and  illustrate  those 
principles  by  a  clearness  of  analysis  and  of  Ulustration  which  is 
'  admirable  ;  and  to  shed  light  and  lustre,  by  means  of  his  chaste 
style  and  elegant  taste^  upon  this  branch  of  the  science  of  juris- 
prudence. 

IV.   0/pledgitig. 

This  was  a  bailment  or  delivery  of  goods  by  a  debtor  to  his 
creditor,  to  be  kept  till  the  debt  be  discharged ;  or,  to  use  the 
more  comprehensive  definition  of  Mr.  Justice  Story,  (rf)  it  ia  a 
bailment  of  personal  property,  as  security  for  some  debt  or 
engagement.'     AU  Jduds  of  personal  property  that  are  vested 


(a)  Pothier,  No.  U.    Stoij'i  Com.  4  3&T. 

(6)  Dig.  18,  6,  18,  a.    Pothier,  TraiUdnPrtlaUsage,  Nog.  81,  83,  S3.    Storr'i 
Com.  i  2S6,  3Ta,  37a. 
(c)  2  Lord  Bajm.  909.  (d)  Storgp'*  Com.  i  SS6. 


<  It  is  not eujiDemyoaHtodetemiins  whether  the  baiiMothHiBinoiiDt>t«>n>ntgi(«, 
or  only  to  1.  pledge  or  lale.  It  would  seem,  that  the  question  whetber  the  cootnut  bt  • 
pledge  or  a  moitgaga,  aa.f  gatralig  be  d«olded,  by  daterminiiv  whetber  ibe  kg<UtUU  has 
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and  tangible,  and  also  negotiable  papei,  may  be  the  subject  of 
[^edge ;  and  choses  in  action,  resting  on  written  contntct,  may 
be  assigned  in  pledge,  (a)  A  pawn  or  pledge  is  the  pignori 
acceptum  of  the  civil  law ;  and,  according  to  that  law,  the  pos- 
session of  the  pledge  (pignus)  passed  to  the  creditor ; ' 
*57d  but  the  possession  of  the  thing  hypothecated  '[kt/potheca) 
did  not.  (6)  ^  The  pawnee  is  bound  to  take  oidiuary 
caie,  and  is  answerable  only  for  ordinary  neglect ;  for  the  bail- 
ment is  beneficial  to  both  the  debtor  and  creditor.  This  is  the 
rule  of  civil  law  and  of  continental  Europe,  as  well  as  the  mle 


(a)  M'Lean  n.  Walker,  10  Johiu.  Bap.  171.    Roberta  v.  WyKn,  S  Taont.  B«p.  H8. 
Jarvis  B.  Rogtn,  13  Mau.  Bep.  105.    Storft  Com.  f  390.    3  Bell'i  Com.  34.    Tbe 

assignment  of  sharea  in  joinMiock  conjpanies,  sach  aa  backa  and  railroad  corpora- 
lions,  bj  way  of  pledge  or  lecarity  tor  moneys  loaned  or  advances  made,  is  nsaellv 
effected  bj  deliver;  of  ihe  certificate  of  ihe  company  for  the  aliares  given  to  the  Ixw- 
Tower,  with  a  power  of  attome;  to  the  lender  to  make  the  actiml  tnnifer  on  the  books 
of  the  companj.  The  actnal  transfer  is  freqacotly  postponed  or  omitted,  bat  tbe 
transrer,  or,  at  least,  notice  (o  the  companj  of  the  right,  is  deemed  reqnisile  to  the 
complete  efficacj'  of  the  socnrit;^,  otherwise  a  transfer  of  the  shares  by  tbe  bomvrer, 
on  the  booka  of  the  company,  to  a  bona  Jide  porcbaser,  &c.,  IT  permitted,  might  era- 
bomss,  if  it  did  not  destroy  the  secarity,  inasmuch  as  the  original  shareholder  woolii 
appear,  on  the  books,  to  be  the  reputed  and  tme  owner.  In  England,  ttie  acinal 
ttnnefer,  or,  in  lien  of  it,  formal  notice  to  the  company  hj  Ihe  lender,  of  the  assign- 
ment of  the  shares  to  him  iti  pledge,  is  deemed  reqaisite,  ander  their  banknipt  law*, 
in  order  to  dive«t  the  reputed  ownership  in  the  debtor,  as  against  his  assignees  in 
bankraplcy.  in  case  he  should  become  bankrupt  before  any  actual  transfer  was  made- 
The  point  is  well  considered  and  discussed  in  the  Law  Mngsziac,  London,  Mac,  1838, 
an.  8,  (xix.  389,)  and  tba  nametons  recent  anthorities  in  tnpport  of  the  notice  an 
there  referred  to. 

(6)  Dig.  13,  7, 9,  3.    Inst,  i,  6,  7.    See,  fortiior,  infra,  vol.  it.  p.  188,  on  the  dis- 
tinction between  a  pledge  and  a  mortgage  of  goods. 


passed  with  it  condition  of  defeasance  upon  the  pnyToent  or  the  debt,  or  whether  a  men 
right  of  po^-cssion,  with  an  authorit;  to  s^lJ,  in  cue  ofdernnlt  of  payment.  Is  the  substance 
of  the  ngreement.  Biownell  c.  Hawkins,  i  Barb.  S.  C.  Bep.  in..  Wilaoa  it.  Little,  3 
Comst.  K.  443.  Sykers  v.  Allen,  T  Hill's  N.  Y.  Rep.  ibi.  HoQser  s.  Eecnp,  S  Ban's  R. 
30S.  In  the  ease  last  cited,  the  question  is  diacuB&ed  whether  the  contract  amounts  to  a 
sale,  or  only  to  n  pledge.     Saeposl,  p.  S8B,  note  (1). 

I  It  Is  not  necessary  that  the  possession  of  the  pledge  should  be  acboL  Stocks,  and  il 
aoalditera,  equitable  interests,  may  be  pledged;  nnd  it  will  be  sufficient,  if,  by  a  proper 
tranifer,  the  property  be  put  within  the  power  and  control  of  the  pledgee.  Wilson  o.  Lit- 
tle, 2  Comst.  H.  MS.     Story  on  Bnil,  ^  2B7.     Dykers  v.  Allen,  7  Hill,  N.  Y.  B.  49T. 

»  An  hypothecation  may  be  mode  of  things  not  in  eilstenco,  which  will  attach  to  the 
parties'  ialareit  in  the  things  when  they  come  into  existence.  The  Hull  of  New  Ship, 
DaTsis's  Dist.  Ct.  R.  IW.    See  mU,  p.  468.    1  Har«'B  R.  GIS. 
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of  the  £ng^iah  law.  (a)  The  pawnee  is  secure  in  the  paymeat 
of  his  debt;  and  the  pawnor  ia  enabled  thereby  to  procure 
credit.  Lord  Holt,  in  Coggs  v.  Bernard,  gives  a  clear  and  ex- 
cellent summary  of  the  English  law  on  this  species  of  bailment 
The  pawnee,  upon  delivery,  has  a  special  property  in  the  goods 
pawned;  and  if  they  be  each  as  to  be  injured  by  use,  as  clothes 
or  linen,  for  instance,  then  the  pawnee  cannot  use  them.  But 
if  they  be  such  as  not  to  be  the  worse  for  use,  as  jewels,  ear- 
rings, or  bracelets,  pawaej  to  a  lady,  she  to  whom  they  axe 
pawned  may  use  them,  though  the  use  is  at  ber  peril,  because 
she  is  at  no  charge  in  keeping  the  pawn,  {b)  She  shall  be 
responsible  in  every  event  for  the  loss  or  damage  which  may 
happen  while  she  is  using  t^e  jewels.  If  the  pawn  be  of  such 
a  nature  as  to  be  a  charge  upon  the  pawnee,  as  a  horse  or  cow, 
he  may,  in  that  case,  use  the  pawn  in  a  reasonable  manner. 
He  may  ride  the  horse  moderately,  and  milk  the  cow  regularly, 
as  if  be  were  the  owner ;  and  if  he  derives  any  profit  &om  the 
pledge,  he  must  apply  those  profits  towards  his  debt  (c)  The 
common  law  requires  the  pawnee  or  pledgee  to  account  for 
all  the  income,  in(»ease,  pio&ts,  and  advantages  derived  by 
him  from  the  pledge,  in  oil  cases  where  such  an  account  is 
within  the  scope  of  the  engagement,  after  deducting 
'  his  necessary  charges  and  expenses,  (if)  It  is  reason-  '579 
able  that  these  charges  and  expenses  should  be  deducted 
from  the'profits  of  the  pledge  j  and  even  extraordinary  expenses 
necessarily  Incurred  by  the  pawnee  for  the  preservation  of  the 
pledge,  and  without  his  default,  ought  to  be  borne  by  the 
pledgor ;  and  Pothier  (e)  considers  this  obligation  to  be  implied 


(a)  Dig.  13,  6,  ft,  2.  Ibid.  13,  7,  14.  HGiDecc  Pand.  IS,  6,  sec.  117,  118,  torn.  v. 
971.  Fothi«r,  Traitj  da  Contrai  de  Nuntiiiaement,  Not.  32,  33, 34.  Braclon,  99  b. 
Lord  Holt,  in  Coggi  v.  Bernard,  S  Ld.  Biijm.  916.    Story'*  Com.  t  333.    1   Bell's 

{h)  Thii  ii  10  laid  by  Lord  Holt,  in  Coggi  d.  Bomird,  3  Lord  Rajm.  917,  and  re- 
peated by  Sir  William  Joaea;  bac  Mr.  Joatice  Story,  in  hi»  CommeDtariM,  \  S30, 
doDbts  tbe  right  of  the  pawnee  to  me  the  jewels. 

(c)  Mores  v.  Conham,  On'on's  B«p.  1S3.  Pothier,  Taiti  da  Conbat  de  Nantina- 
menl,  Nos.  !3,  39, 96.  CItU  Code  of  Lonisiaiia,  art.  S919, 3139.  Thompson  d.  Pat- 
rick, 4  Watu,  414. 

[d)  Story's  Com.  t  343. 

je)  I'othior,  TrsiUdaContratdeNaiiti«senient,No.  61. 
VOL.  II.  66 
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in  the  contract  of  bailment,  and  it  is  tiie  rule  in  the  FVeuch  aud 
lionisianian  codes,  (a) 

In  general,  the  law  requires  nothing  extraordinary  of  the 
pawneCj  but  only  that  he  shall  take  ordinary  care  of  the  goods ; 
and  if  they  should  then  happen  to  be  lost,  he  may,  notwith- 
standing, resort  to  the  pawnee  for  his  debt.  If,  however,  he 
refuses  to  deliver  the  pawn  on  tender  of  the  debt,  bis  special 
property  then  ceases,  and  he  becomes  a  wrongdoer,  and  will  be 
answerable,  at  all  events,  for  any  foss  or  damage  which  may 
afterwards  happen  to  the  pawn,(b)  It  is  likewise  admitted 
that  the  pawnee  may  assign  over  the  pawn,  and  the  assignee 
will  take  it  under  all  the  responBibility  of  the  original  pawnee,  (c) 
So  the  pawnor  may  sell  or  assign  his  qualified  property  in  the 
pawn,  subject  to  the  rights  of  the  pawnee,  (d) ' 

If  the  pawn  be  lost  by  casualty,  or  unavoidable  accident,  <a 
by  superior  force,  or  perishes  from  intrinsic  defect  or  infirmity, 
t^e  pawnee  is  not  answerable,  if  the  loss  fcom  SDch  causes  be 
duly  made  to  appear,  and  no  act  was  done,  or  omitted  to  be 
done,  inconsistent  with  the  pawnee's  duty;  for  he  was  only 
bound  to  bestow  ordinary  care  and  diligence,  (c)  If  the  pawn 
be  stolen,  it  would  be  presumptive  evidence  that  the  pawnee 
had  not  used  ordinary  care,  and  he  ought  to  show,  by  the  cir- 
camstances,  that  be  was  in  no  default.  Sir  William  Jones  (/) 
enters  into  a  critical  examination  of  the  cases,  to  prove 
"  580  that  •  the  pawnee  is  responsible,  if  the  pawn  be' stolen  or 
taken  from  him  clandestinely,  and  not  if  it  be  robbed  or 
taken  from  him  by  violence.     The  ground  he  takes  is,  that  the 


(a)  Code  Civil  of  France,  ait.  SOBO.     Code  of  Loaisiana,  art.  3139. 

(b)  2  Lord  Bajm.  916,  917. 

{c)  HoroB  V.  Conliam,  Owen's  Rep.  123.  Kemp  o.  Wesibrook,  I  Vesey,  178, 
Batcliff  V.  Vance,  S  Cunat.  Rep.  S.  C.  239.  Wtiiulier  d.  Samner,  20  Pick.  Bep.  399. 
8tO>7  on  BailmeoU,  ^  314,  324-32B. 

(d)  Franklin  if.  Neat«,  IS  Moeaoa  &  W.  481.    Story  on  Bftilments,  (  350. 

(e)  Code,  4,  24,  S.  Pothier,  Traill  du  Contrat  de  Nantiisament,  No.  SI.  Smtj'i 
Com.  i  339. 

(/}  Essaj  en  Bailment,  S3,  59,  SO,  S3,  69. 
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loss  of  the  pawn  by  theft  is  evidence  of  ordinary  neglect ;  and 
he  vindicates  his  principle  against  a  contrary  doctrine  of  Lord 
Coke,  with  great  acuteness  and  learning.  Lord  Coke  held,  (a) 
that  if  the  goods  were  delivered  to  one  in  pledge,  and  they 
were  stolen,  be  sboold  not  be  answerable  for  tiiem ;  for  be  only 
undertook  to  keep  them  as  his  own.  The  opinion  of  Lord 
Holt  would  rather  seem  to  agree  with  that  of  Coke,  as  he  refers 
to  him  on  this  point  without  objection ;  and  he  says,  that  if 
the  pawnee  uses  due  diligence,  and  the  pawn  be  lost,  he  is  not 
responsible.  Bracton  uses  the  same  language.  If  the  pawnee 
bestows  an  exact  diligence,  and  the  pawn  be  lost  by  chance,  fae 
ia  not  responsible  for  the  loss,  (b) '  Bracton  took  all  his  princi- 
ples from  the  Roman  law;  and  Pothier  has  written  a  particular 
treatise  upon  this  identical  species  of  contract,  (c)  He  diecusses 
ttie  question,  what  degree  of  care  a  pawnee  is  bound  to  bestow 
upon  tbe  pawn ;  and  as  it  is  a  contract  made  for  the  reciprocal 
benefit  of  the  contracting  parties,  tbe  creditor  is  bound  to  bestow 
upon  the  preservation  of  the  pledge  ordinary  care.  He  is  bound, 
according  to  tbe  civil  law,  to  bestow  that  care  which  a  careful 
man  bestows  upon  his  own  property.  He  is  not  bound  to 
bestow  the  exactest  diligence,  as  in  the  case  of  a  loan  to 
use,  which  is  beneficial  to  the  bailee  only,  nor  is  be  respon- 
sible for  the  smallest  neglect  He  is  responsible  for  Ug^t, 
but  not  the  lightest  neglect,  de  levi  culpa,  and  not  de  ievissima 
culpa,  [d) 

■  The  role  would  appear  to  be,  that  the  pawnee  was  neither 
absolutely  liable,  nor  absolutely  excusable,  if  the  pledge  be 
stolen.  It  would  depend  upon  circumstances  whether  he  was 
or  was  tifit  liable.  A  theft  may  happen  without  even 
*  a  sUght  neglect  on  tbe  part  of  the  possessor  of  the  chat-  *  581 
tel ;  and  I  think  it  would  be  going  quite  far  enough  to 


(a)  Co.  Litt.  89  a.    4  Co.  83  b.  (A)  Bracton,  99  b. 

(c)  f  othier,  Traits  du  Coiitnit  da  Naadwcment.  (d)  Ibid.  Nos.  32, 36- 


1  Itieemt,  that  where  It  [•  neceeenry  for  a  pledgee  to  amplof  to  Hj^nt,  and  he  exereieai 
reuonable  care  la  lbs  shoice  of  anch  ageat,  he  will  not  be  responsible  tor  his  neglect  or 
miscondaot.  Commercial  Bonk  v.  Martin,  1  La.  Ann.  B.  SU,  See  toI.  ill,  p.  93,  neUt  (c) 
andd.) 
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hold  that  such  a  loss  is  prima  facie  evidence  of  neglect,  and 
that  it  lies  with  the  pawnee  to  destroy  the  presaniption.  It  is 
not  sufficient,  says  Pothier,  that  the  pawnee  allege  that  the 
pledge  is  lost.  He  must  show  how  it  was  lost,  and  that  it  was 
not  in  his  power  to  prevent  it  TEiis  was  also  the  decision  of 
the  civil  law.  (a) 

In  the  case  of  Cortelifou  v.  Lansing;  (b)  it  was  shown,  by  a 
carefal  examination  of  the  old  authorities,  to  have  been  the 
ancient  and  settled  En^sh  law,  that  delivery  was  essenttal  to 
a  pledge,  and  that  the  general  property  did  not  pass,  as  in  the 
case  of  a  mortgage,  but  remained  with  the  pawnor.  The  pledge 
of  movables  without  delivery  is  void,  as  against  creditors,  (c) 
The  Koman  law  allowed  the  creditor,  after  delivery  of  the 
pledge,  to  return  it  to  the  debtor  on  the  footing  of  location ;  bat 
Yoet  and  Bell  very  properly  condemn  the  Roman  rule,  as  lead- 
ing to  fraud  and  the  insecurity  of  property,  (d)  At  common 
law,  if  the  pledge  was  not  redeemed  by  the  stipulated  time,  it 
did  not  then  become  the  absolute  property  of  the  pawnee,  but 
he  was  obliged  to  have  recourse  to  pioceas  of  law  to  sell  the 
pledge ;  >  and  until  that  was  done,  the  pawnor  was  entitled  to 


{a}  Pothier,  Ttait£  dn  Contrnl  de  NantisMment,  No,  31.  Hr.  JaatiM  Star;  (Com. 
i  333-338]  bas  Ter;  fully  and  ablj  TindkHted  Ibe  doctnce  of  Lord  Coke  against  that 
of  Sic  William  JoneB ;  and  he  hns  Batisracloill;  proved,  thai  llicft  per  K  e«Mblisbea 
neither  reaponsibilily  noc  LirOsponEibility  in  the  bailee. 

(ij  a  CaineB's  CaseB  in  Error,  200. 

(c)  S  Bell's  Com.  2S,  5th  edit.     Story's  Com.  \  297,  296. 

[f2)  Dig.  SO,  1,36.  Voet,  Cotji.  ad  Pand.  SO,  1,  IS.  S  Bell's  Cotnm.  2S.  Tbepledg« 
may,  however,  as  it  would  seem,  be  delivered  buck  to  the  owner  in  a  new  dtaraeter, 
as  a  Epeclal  bailee  or  agent,  and  the  pledgee  will  Btill  be  entitled  to  th^pledge,  aven 
as  against  third  persons.  Mncomber  v.  Farkor,  14  Pick.  Hep.  497.'  Story  on  Bail- 
ment, ^  299.  If  a  thing  be  not  in  existence,  there  cannot  be  a  techaieal  pledge ;  bnt 
there  may  be  a  ki/polAetiml  contraet,  which  will  attach  bb  a  lien  or  pledge  to  it  is  aoon 
as  it  comes  info  existeoce.  Macombec  v.  Parker,  13  Pick.  175.  Calkins  d.  Iiock- 
wood,  IB  Conn.  Rep.  276.     Story  on  Bailment,  f  S90.     ViiU  supra,  pp.  517,  578. 


'  Where  the  debt  U  payable  on  demand,  a  demand  must  be  made  befbre  a  sale  of  the 
pledge.  WlUon  f.  Uttle,  1  Sandf.  (Uw)  R.  ael.  S.  C.  3  Comat.  R.  (4B.  When  the 
pledge  haa  been  improperl;  sold,  tbe  pledgor  may  maintain  an  HctioD  for  its  valne  without 
making  a  tender  of  Ilie  debt  for  which  the  property  was  pledged.  An  aureement  that  tbe 
pledge  may  he  sold,  without  notice,  la  not  an  agreement  that  it  may  be  sold,  withonl  de- 
manding payment  of  the  debt. 

1  Mays  0.  Riddle,  1  Sandf.  (Law)  R.  248. 
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.redeem,  (a)  If  the  pledge  was  for  an  indefinite  time,  the  cred- 
itor might,  at  any  time,  call  upon  the  debtor  to  redeem  by  the 
same  process  of  demand.  Where  no  time  was  limited 
for  the  'redemption,  the  pawnor  had  his  own  lifetime  to  *533 
redeem,  unless  the  creditor,  in  the  mean  time,  called 
upon  him  tp  redeem ;  and  if  he  died  without  such  call,  the 
right  to  redeem  descended,  to  his  personal  representatives,  (b) 
The  law  now  Ja,  that  after  the  debt  is  due,  the  pawnee  may  not 
only  proceed  personally  against  the  pawnor  for  hie  debt  without 
selling  his  pawn,  for  it  is  only  a  collateral  security,  (c)  bat  he 
has  the  election  of  two  remedies  upon  the  pledge  itself.  He 
may  file  a  bill  in  chancery,  and  have  a  judicial  sale  under  a 
regular  decree  of  foreclosure ;  and  this  has  &equently  been 
done  in  the  case  of  stock,  bonds,  plate,  and  other  chattels, 
pledged  for  the  payment  of  the  debt-  (d)  Bat  the  pawnee  is 
not  bound  to  wait  for  a  sale  under  a  decree  of  forecloauie,  as  he 
is  in  the  case  of  a  mortgage  of  land ;  (though  Lord  Chancellor 
Harcourt  once  held  otherwise ;)  and  he  may  sell  without  judi- 
cial process,  upon  giving  reasonable  notice  to  the  debtor  to 
redeem.  This  was  bo  settled  in  the  cases  of  Iktcker  v.  Wil- 
son (e)  and  of  Lockwood  v.  Ewer.  (/)  The  notice  to  the  party  in 
such  cases  is,  however,  indispensable.  This  was  conceded  in 
Tucker  v.  Wilson,  and  it  has  been  since  so  ruled  in  this  coua- 
try.  [g) '     The  old  rule  existing 'in  the  time  of  Glanville,  and 


(a)  GUnTille,  lib.  10,  ch.  6.  Cortel^on  v.  LiDstng,  3  Caines'a  Cases  in  Ettot, 
SM,  !05. 

(b)  ConeljOQ  D.  LansiDg,  vh.  aup.  BatcliDT  v.  Davis,  1  Balst.  B«p.  39.  Ydv.  Bep. 
178.  Cro.  3.  S44,  3.  C.  Demandraj  u.  Meicalf,  Prec.  in  Ch.  iSO.  Vanderaee  v. 
Willis,  3  Bro.  SI.  Tbs  pled^,  bj  tbo  Roman  lav,  might  also  insist  upon  a  com- 
pnlsor;  sule  bj  the  crediior.  Fothier,  Paad.  30,  5,  16.  This  is  alto  tha  law  in  Loa- 
isiana.    Williams  u.  Schooner  St.  Stephens,  14  Martin's  R«p.  31. 

{c)  South  Sea  Companj  u.  Duncomb,  Str.  919,  Elder  v.  Bouse,  15  Wend.  313. 
Storj  on  Bailment,  f  315. 

[d]  Bcntandray  v.  Metcalf,  Prec.  in  Ch.  419.  Gilbert's  Eq.  Rep.  104.  Kemp  u. 
Wcstbrook,  1  Ves.  £78.     Tandenee  i>.  Willis,  8  Bn>.  31. 

(e)  I  P.  Wras.  Kep.  261.     1  Bra.  P.  C.  494.  (/)  3  ACk.  Rep.30a. 

(5)  Do  Lisle  V.  Priestinan,  I  Browne's  Penn.  Eep.  17^.  Covell  u.  Geris,  8  Law  Re- 
porter for  July,  1846. 

>  See  Bmwn  v.  Ward,  8  Duer,  880.  Bnt  ooiamereisl  paper,  pledged  U  oolUterat  secu- 
rity, cannot  be  sold  bj  the  pledgee*.  They  must  w&lt  Ull  the  paper  Is  matare  and  than 
collect  it  lb. 
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■which  is  now  the  rule  on  the  continent  of  Enrope  and  in  Soot- 
land,  required  a  judicial  Bentence  to  warrant  the  sale,  (^a)  The 
Code  Napoleon  (&)  has  retained  the  same  check,  and  requires 

a  judicial  order  for  the  sale ;  and  the  Code  of  Lonis- 
*583    iana(c)  has 'followed  the  same  regulation.    The  civil 

law  allowed  the  pawnee  to  sell,  in  case  of  de&nlt  of 
payment  and  after  doe  notice  on-  his  own  authority;  hot  if 
there  was  no  special  agreement,  it  required  a  two  years'  notice 
to  the  dehtoT,  by  an  order  of  Justinian,  (cf)  The  English  and 
American  law,  with  the  exception  of  Louisiana,  agree  in  the 
prompt  and  easy  remedy  which  they  place  in  the  hands  of  the 
creditor,  when  the  pawn  is  not  under  the  control  of  a  special 
agreement ;  and  there  ia  not  any  distinction  as  to  the  right  to 
sell  between  the  case  of  a  pledge,  and  of  a  mortgage  of  chat^ 
tels.  (e)  But  the  creditor  will  be  held  at  his  peril  to  deal  fairiy 
and  justly  with  the  pledge,  both  as  to  the  time  of  the  notice 
and  the  manner  of  the  sale.'  The  law,  especially  in  the  equity 
courts,  is  vigilant  and  zealous  in  its  circumspection  of  the  con- 
duct of  trustees.  (/) 

By  the  lex  commissoria  at  Rome,  the  debtor  and  creditoi 
might  a^^e,  that  if  the  debtor  did  not  pay  at  the  day,  -the 
pledge  should  become  the  absolute  property  of  the  creditor. 
But  a  law  of  Constantine  abolished  this  power,  as  unjust  and 


(a]  Qlurrille,  lib.  10,  ch.  6,  8.  Hnber'i  Prxlec  una.  iU.  lOTS,  mc.  S.  Perecioi  in 
Cod.  tom.  ii  p.  68,  lee.  8.  Domat,  vol.  ii.  p.  36S,  tec  9,  10.  Erak.  Insi-  toI.  ii. 
p.  455.    Pothicr,  Traitfe  du  Cantnt  de  Naniiesemeul,  No.  34.    S  Bell'a  Com,  S2,  9th 


(if)  Code,  8,  34,  3,  1.    See  alto  Dig.  13,  7,  4. 

((■)  Hart  D.  Ten  £;ck,  3  Johns.  Ch.  Rep.  fi 
dell,  ei. 

(/)  CoTtel^on  e.  LaoiiDg;,  a  Coineg's  Coses  in  Error,  aoO.  Hart  <f.  Ten  G;<^  3 
Johns.  Ch.  R«p.  GS.  See  also  infra,  toL  ir.  p.  139,  S.  F.  The  bolder  of  hjpoihe- 
cated  slock  caanot,  on  default,  wilhont  an  express  Btipdlation,  have  it  sold  at  dw 
board  of  broken.  It  mnst  be  sold  at  pnblic  auction  on  responsible  notica.  Bj  A.  Y. 
Ch.  in  Castello  o.  City  Bank  of  A.,  1  N.  Y.  Legal  Obsorrer,  as. 


1  If  a  not*  held  u  collateral  secnriCy  far  a  debt  is  sold  by  the  creditor,  he  ia  presnmed 
to  have  taken  it  hi  payment  of  the  debt.  Coeke  e.  Cbane;,  It  Ala.  W.  Hawks  v.  Hineta- 
oliO;  IT  Barb.  itti. 
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oppressive,  and  having  a  growing  asperity  in  practice,  (a) 
Every  agreement  preventing  the  right  of  redemption,  in  mort> 
gages  of  chattels,  as  of  lands,  wonld,  do  doubt,  be  equally  con- 
demned in  the  English  law.  (b) 

The  pledge  covers  not  only  the  debt,  bnt  the  interest  upon  it, 
and  all  necessary  expenses  that  may  have  attmded  the  posses- 
sion of  the  pledge ;  and  the  lien  may,  by  agreement,  be  created 
to  extend  to  cover  sabsequent  advances.  This  has  been  consid- 
««d  to  be  the  law  in  lespect  to  mortgagCB  and  judgments ;  (c) 
but  the  power  is  subject  to  some  quaUfications,  as  respects  the 
rights  of  third  persons.  Lord  Chancellor  Cowper  gave 
validity  and  operation  to  snch  a  "  mortgage,  as  against  a  *  584 
eubsequent  mortgagee,  who  had  notice  of  the  agreement 
appearing  on  the  face  of  the  first  mortgage ;  (d)  and  In  Connec- 
iacut,  it  has  been  justly  held,  that  the  mortgage  must  contain 
within  itself  reasoaable  notice  of  the  incumbrances,  by  stating 
the  nature  of  those  thereafter  to  arise,  and  the  manner  in  which 
they  were  to  be  created ;  eo  that  collusion  and  fraud  may  be 
avoided,  and  the  extent  of  the  incumbrances  ascertained,  by  the 
exercise  of  ordinary  discretion  and  diligence,  (e)  Thongh  there 
be  no  express  agreement  that  a  pledge  for  a  debt  shall  be  held 
in  security  for  future  loaas,  yet  if  circumstances  warrant  the 
presumption  that  a  further  loan  was  made  upon'the  credit  of 
the  pledge,  a  court  of  equity  will  not  sutler  the  debtor  to  redeem 
the  pledge  without  payment  of  the  further  loan.  (/)  If,  how- 
ever, there  be  no  reasonable  ground  for  such  a  presumption,  the 
better  opinion  b,  that  the  pawnee  will  not  be  allowed  to  retain 
the  pledge  for  any  other  debt  than  that  for  which  it  was 
made,  (g) 

(a)  Code,  8,  35,  3.  Hub.  (am.  iii.  103B,  «ec.  17.  1  Domat,  3G2,aec.  11.  PoChier, 
do  NantUscment,  d.  18. 

(bj  Corteljoa  v.  Lanaing,  2  Caioea's  Cases  Ed  Error,  SOO.  Garlick  v.  James,  12 
Johnson's  Rep.  146. 

(c)  United  States  o.  Hooe,  3  Cranch'a  Rep.  73.  Shirras  u.  Ciug  &  Mitchel,  7  ibid. 
3*.  Hendricks  u.  KobinioD,  2  Johns.  Ch.  Rep.  309.  Livingston  v.  M'liilay,  Ifi 
Johns.  Rep.  1B5.    Ljle  v.  Ducomb,  5  Binne/s  Rep.  58S,     See  in/ra,  voL  iv.  p.  175. 

(d)  Gordon  v.  Graham,  7  Viner's  Abr..52,  E.  pi.  3. 

{()  Pettibona  v.  Griswold,  i  Conn.  Bep.  1S8.  Stonghton  o.  Pasco,  S  ibid.  442. 
Crane  d.  Deming,  7  ibid.  387.  , 

(/)  DaDia[idraru.Metca]f,Prec.inCh.4l9.  2  Vera.  Rep.  691.  GiQiat  u.  Lynch, 
S  Leigh's  Rep,  493. 

{gi  Ex  parte  Ockenden,  1  Atk.  Rep.  236.     Jones  v.  Smith,  2  Tesoj,  jr.  37S. 
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In  Jarvis  v.  Rogers,  (a)  this  questioQ  was  extensively  (li» 
cussed,  and  the  freight  of  opinion  would  seem  to  have  been, 
that  the  pawnee  coald  not  retain  the  pledge,  independent  of  a 
special  agreement,  for  any  other  debt  than  that  for  which  Ihe 
chattel  was  specifically  given ;  and  that  good  faith  would  re- 
quire the  restoration  of  it,  without  deduction,  on  account  of  aliy 
cross  demand.  This,  I  think,  to  be  the  better  opinion.  It  was, 
however,  stated,  in  that  case, 'that  by  the  civil  law  the  pawnee 

might  retain  the  pledge,  not  only  for  the  sum  for  which 
'585     the  pledge  was  taken,  but  for  the  general  "balance  of 

accounts,  unless  there  were  circumstances  to  show  that 
the  parties  did  not  so  intend.  (6)  If  the  pawnor  has  only  a 
limited  interest  in  the  articles  pawned,  the  pawnee  cannot  hold 
them  against  the  person  entitled  in  remEiinder,  after  the  partio 
ular  interest  has  expired ;  (c)  and  if  a  factor  pledges  the  gooda 
of  his  principal,  the  pawnee  cannot  detain  them,  not  even  to 
the  extent  of  the  loan,  (d)  •  And  if  there  be  various  claims 
upon  the  fund  after  the  pledge  has  been  duly  sold,  the  party 
who  was  in  possession  of  the  pledge  is  to  be  first  satisfied  his 
debt,  (e)  * 


TaDderzeeo.  WillU,  3  Bro- 21.  Bat  see  Adams  o.  CUxlon,  S  Vesey,  asfi,  irhcre  iiie 
authority  of  ihe  two  last  rases  \a  aomewhu  dUtaibed.''  J&rvia  v.  Rogera,  15  Maai. 
Bep.  389,  397,  *U.     Story  on  Bailments,  t  30** 

(a)  IS  Mass.  Rep.  3B9. 

(i)  Code,  a,  27.  Heinec.  Elem.  Jnr.  oec.  ord.  Pand.  4,  sec.  46,  and  Ilub.  FnElec. 
lib.  20,  til.  G,  seo.  1,  were  referred  to  in  support  of  iha  doctrine  in  Ihe  civil  law. 
Pothier,  in  his  Traill  da  Contrat  de  Naatisiement,  No.  47,  lays  down  the  same  nile, 
and  [( also  exists  in  the  Scottish  law.    2  Bell's  Com.  22,  Sth  edit. 

(c)  Hoare  r.  Parker,  3  Term  Hep.  376. 

(d)  Pattenon  v.  Tash,  S  Str.  Kep.  1178.  Danb^y  v.  DnTol,  5  Teim  Rep.  604. 
M'Combie  v.  Davies,  7  Eut's  Rep.  5. 

(e)  Marshall  v.  Brjant,  12  Mass.  Rep.  3S1.  Tbii  wu  alao  the  mle  in  the  eiril 
law.    Dig.  50,  17,  128.    Storj  on  Bailments,  f  912,  313. 

1  And  not  even  aftakist  a  inbseqnant  purchaser  Itetn  the  bctor,  tetiag  within  the  seop* 
of  his  agency.  N'owalli.  Pistt,fi  Cneb.  111.  Omtra,  Bott  w.  UcCoy,  30  AU.  G78.  See, 
hDweier,  on  tbU  snbject,   p.  [*e38,]  n.  b. 

'  At  common  Inir,  goods  pawned  or  pledged  are  not  liable  to  be  taken  on  eiecatioa 
against  the  pledgor  orpawuor:  but  under  the  New  York  Statutes,  (3  B.  S.  86fl,4M,ad  od.) 
the  Eheriff  may  take  goods  from  the  possession  of  the  bnllee,  and  sell  the  ioterost  of  the 
bailor;  aller  which  the  baflce  will  be  entitled  to  the  possession.  Stlef  t.  Hart,  1  Comet 
B.  10. 

t  Bobluon  V.  Frost,  14  Barb.  B86. 
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Ab  every  bailee  is  in  the  lawfal  posaesBioD  of  the  subject  of 
the  bailment,  and  may  justly  be  considered,  notwithatanding  all 
the  nice  criticisms  to  the  contrary,  aa  having  a  special  or  quali- 
fied property  in  it  for  the  protection  of  that  possession  ;  and  as 
he  is  responsible  to  the  bailor  in  a  greater  or  less  degree  for  the 
custody  of  it,  he  as  well  as  the  bailor,  may  have  an  action 
against  a  third  person  for  an  injury  to  the  thing ;  and  he  that 
begins  the  action  has  the  preference;  and  a  judgment  obtained 
by  one  of  them  is  a  good  bar  to  the  action  of  the  other,  (a) 

V.  0/ locatum,  or  hiring  for  a  reward. 

This  is  the  fifth  and  last  species  of  bailment  remaining  to  be 
examined.  It  is  a  contract  by  which  the  use  of  a  thing,  or 
labour  or  services  about  it  axe  Btipulated  to  be  given  for  a  rea- 
sonable compensation,  express  or  implied,  (b)  It  includes  the 
thing  let,  the  price  or  recompense,  and  a  valid  contract  between 
the  letter  and  hirer,  (c)  This  bailment  or  letting  for  hire, 
is  of  three  kinds:  locatto  rei,  by  which  the  'hirer,  for  a  '586 
compensation,  gains  the  temporary  use  of  the  thing; 
locatio  operis  faciendi,  or  letting  oat  of  work  and  labor  to  be 
done,  or  care  and  attention  to  be  bestowed  by  the  bailee  on 
goods  bailed  for  a  recompense ;  locatio  operis  mercium  vehenda- 
rum,  as  when  goods  are  bailed  to  a  pnbUc  carrier  or  private 
person,  for  the  purpose  of  being  carried  from  one  place  to 
another  for  a  stipulated  or  implied  reward,  (d) 

(a)  Flewellin  d.  Rave,  1  Bulst.  Rep.  6B.  S  Blusks.  Com.  S9S,  Roath  v.  Wileon, 
1  Bam.  &  Aid.  S9.  FaallLnar  f.  Brown,  13  Wendell,  63.  Tbajer  v.  Hulcliiiison, 
13  Venuont  Rep.  bOI.  See  tupnt,  p.  SGB,  and  see  Stoiy  on  Builments,  j  94,  379, 380. 
The  pawnee  maj  maiDtain  replevin  ag^Bl  the  pawnor  as  well  aa  a|,'ainst  a  siranger, 
for  B  wrongful  taking  of  the  good*  pledged.  Swry  op  Baitmenu,  (  303.  Gibsoo  v. 
Baji,  Kerr's  N.  B.  Rep.  ISO. 

(b|  I  BcU'a  Cam.  255, 451,  Stb  edition.     8UiT]r  on  Bailment,  f  3T4-3T7.    . 

(c)  Pothier,  Traill  da  Contrat  de  Louage,  ^a.  6.  Storj'aCom.  i  3Ti.  The  books 
luuallj  follow  the  civil  law,  and  consider  the  price  ai  being  payable  in  mone;  ;  bnt 
the  eoncraet  at  common  law  ma;  be  elasaed  nnder  tb«  head  of  location,  or  hcatw  aon- 
diKtio  rei,  be  the  recompense  what  it  maj.    Bnd.  (  377. 

(d)  Coggs  i>.  Bernard,  2  Lord  Raym.  909.  Jones  on  Bailment,  B5,  90,  The  letter 
or  owner  who  lets  out  the  thing  for  hire,  is  called  In  the  civil  law  locator ;  and  the 
hirer,  who  has  the  beoeflt  of  the  thing  for  a  compensation,  the  conductor ;  and  the  bail- 
ment  or  contract  for  hire  itself,  \t  called  locatio  or  localio^vndiiclio,  or,  in  English, 
location ;  and  this  is  the  langaage  osed  in  the  Scottish  law.  1  Stair's  Inst.  b.  1,  tit. 
15,  Hc.  1,5,  6.    Wood's  Intt.  of  the  Civil  Law,  S36.   Story  on  Bailments,  t  368, 369. 
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(1.)  Id  the  case  of  the  locatio  ret,  or  letting  to  hire,  the  hir» 
gains  a  special  property  in  the  thing  hired,  and  the  letter  to  hire 
an  absolute  property  in  the  price, 'and  retains  a  general  property 
as  owner  in  the  chattel.  This  is  a  contract  in  daily  use  in  the 
common  business  of  life ;  and  it  is  very  important  that  the  rules 
regulating  it  should  be  settled  with  clear  and  exact  precision. 
The  letter,  according  to  the  civil  law,  is  bound  Dot  to  .disturb 
the  hirer  in  the  use  of  the  thing  during  the  period  for  which  it 
was  hired,  and  to  keep  the  subject  in  suitable  order  and  repair, 
and  to  pay  for  extraordinary  expenses  necessarily  incurred  upon 
it  ^a)  But  the  extent  of  the  obligations  of  the  letter,  xuider  the 
common  law  on  the  point  of  repairs  and  expenses,  remains  to 
be  defined  and  settled  by  judicial  decisions.  (6)  The  hirer  ia 
bound  to  ordinary  care  and  diligence,  and  is  answerable  only  for 
ordinary  neglect;  for  this  species  of  bailment  is  one  of  mutual 
benefit.  He  Is  bound  to  nse  the  article  with  due  care  and  mo<t 
eration,  and  not  apply  it  to  any  other  use,'  or  detain  it  for  a 
longer  period  than  that  for  which  it  was  hired,  (c)  The  respon- 
stbiUty  of  the  hirer  is  sufficiently  shown  by  Sir  William  Jones, 
in  his  subtle  but  perfectly  judicious  criticism  on  the  cases  in  the 

English  and  the  Roman  law.  (d)  The  hirer,  says  Pothier, 
*587     is  only  held  to  a  common  diligence,  and  'answerable 

only  for  slight  neglect.  He  is  bound  to  bestow  the  same 
degree  of  diligence  that  all  prudent  men  use  in  keeping  their 
own  goods,  and  to  restore  the  article  in  aa  good  condition  as  he 
received  it,  unless  it  be  deteriorated  by  internal  decay  or  by  ex- 


(a)  Pothier,  Traits  da  Contrat  de  Louag«,  No9.  77,  106,  107,  130, 139.    Civil  Code 
of  Louisiana,  art.  aSSS,  S66«.    1  B«U's  Com.  493,  Sth  edit. 
(6)  Story's  Com.  t  392, 

(c)  Pothier,  Traiti  da  Contrat  de  Loaa^  180.  Johnson,  J.,  in  Be  Tolleners  t>. 
FBU«r,  V  CoDtL  Eep.  8.  C.  121.  Wheelock  V.  Wheelwr^ht,  S  Mass.  Bep.  101. 
8tar7's  Com.  4  S9T,  398,  «13-41S. 

(d)  Eamj  on  BailmeDl,  66-69. 


1  IT  Ihe  thing  hired  be  nsed  for  any  otbsr  purpose,  the  hlreivlll  be  liable  for  any  damaga 
which  it  may  receive.  Duncan  v.  Railroad  Co.  3  Rich.  R,  BI3.  Mayorof  Colnmbna  p.  How- 
ard, 6  Geo.  R.  218.  In  Harrey  v.  Epea,  13  Gratt,  U3,  It  was  beld,  after  a  thorough  eiBm- 
Inatlon  of  the  cases,  that  where  chattels,  hired  for  a  leim,  vers  lost  during  n  rhwkt,  troTer 
would  not  lie  nnteiu  the  voMuier  ma  the  occasion  of  the  ]oss;  but  the  burden  was  oo  the 
bailees  to  prove  tbat  the  loss  was  not  occasioned  hy  their  wrongful  act. 
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ternal  means,  withont  bis  default ;  and  if  the  article  be  injured 
or  deBtroyed  witbout  any  fault  or  neglect  on  tbe  part  of  the  per- 
son wbo  takes  on  hire,  the  loss  falls  upon  the  owner,  for  the  risk 
is  with  him.  (a)  ^  But  if  the  thing  hired  be  lost  or  damaged  by 
the  hirer,  or  by  his  eervants  acting  under  him,  for  want  of  ordi- 
nary care  and  diligence,  he  is  responsible,  (b)  The  bailee,  when 
called  upon  for  tbe  article  deposited,  must  deliver  it,  or  account 
for  his  default  by  showing  a  loss  of  it  by  some  violence,  theft,  or 
accident,  (c)  ^  When  the  loss  is  shown,  the  proof  of  negligence 
or  want  of  due  care  is  thrown  upon  the  bailor,  and  the  bailee  is 
not  bound  to  prove  affirmatively  that  he  used  reasonable  care,  {df 
The  care  must  rise  in  proportion  to  the  demand  for  it;  and 
things  that  may  easily  be  det^orated  require  an  increase  of 
care  and  diligence  in  the  use  of  them.  Negligence  is  a  relative 
term ;  and  the  value  of  tbe  article  and  the  means  of  security 
possessed  by  the  bailee,  are  material  circumstances  in  estimat- 
ing the  requisite  care  and  diligence.*  That  may  be  gross  negli- 
gence in  the  case  of  a  parcel  of  articles  of  extraordinary  value, 


(a)  Poituer,  Traits  da  Controt  de  Lounge,  Nos.  190,  Ida,  197,  SOO.  Oaraide  v.  T. 
&  M.  N&vigationCompanj.  4  Term  Sep.  5S1.  Cooper  v.  Barton,  3  Campb.  Bep. 
5  note.  Millon  a.  Salisbuiy,  13  Johns.  Rep.  Sll,  Store's  Com.  \  406-413.  Salter 
ir.  Hunt,  b  Louis.  Hep.  7.    Recvee  i>.  The  Constitution,  Gilpiu'a  Rep.  579. 

(b)  Bray  u.  Majne,  Oow'b  Rep.  I.  Dean  r.  Eeate,  3  Campb.  Rep.  4.  Storj's 
Com.  i  399,  et  Kj.    Sinclair  n.  Poareon,  7  N.  H.  Bep.  219. 

(e)  IT  s  bailee  for  hiro  sells  tbe  goods  without  aathoritj,  the  bailor  maj  maiotaiD 
trover  against  ersn  the  bona  jit&  parehascT.  Locschman  v,  Machin,  2  Starkio,  N.  P. 
C-  311.    Cooper  e.  Willomatt,  1  Manaing,  Granger,  &  Scott,  672. 

'{d)  Harris  f .  Packwood,  3  TaunL  Rep.  364.  Uarsh  it.  Home,  5  Bam.  &  Cress. 
322.    7  Cowcd's  Rep.  500,  note. 


'  Harrington  v.  Snyder,  8  Barb.  S.  C.  Hep.  380.  lo  thii  case,  where  a  hired  hone  be- 
came lame  withont  any  fanit  of  tbe  hirer,  and  was  unable  to  perTorm  the  journey  home,  it 
was  held,  tbat  the  extra  upcfuu  necessarily  incatred  by  the  hirer,  as  welt  as  the  charges 
Ibi  dootoring  the  hone,  might  be  retoapid  in  an  action,  by  the  owner,  Ibr  the  use  of  the 

>  If  tbe  bailee  of  a  chattel,  haring  no  authority  to  dispose  of  II,  mortgage  It  as  security 
for  his  own  debt,  and  tbe  mortgagee  take?  possession  under  the  OKHlgage,  tbe  bailor  may 
maintBiD  an  action  therefor  against  him,  without  a  previous  demand.  Stattley  v.  Gaylord, 
1  Cuih.  (Mass.)  B.  6SB. 

*  Runyan  v.  Caldwell,  T  Hnmph.  B.  1E4.  Foots  v.  Stons,  2  Barb.  S.  C.  Sep.  BM.  Omtra, 
Logan  V.  HatbewB,  B  Barr's  R.  41T. 

*  See,  on  the  degree  of  diligence  required  of  the  hirer  of  slaves,  Swigert  v.  Graham,  7 
B.  Jfon.  861.    H^athcock  ff.  Fennhiglon,  U  Ired.  640.    Biles  r.  Holme*,  lb.  IS. 
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which  in  the  case  of  another  parcel,  would  not  be  bo  ;  for  the 
temptation  to  theft,  and  the  necessity  for  care,  are  in  proportion 

to  the  value,  (a)      Gaius  uses  the  word  diligentissimus 
*588     when  the  rule  is  applied  *in  the  Roman  law  to  the  case 

of  an  undertaking  to  remove  a  column  from  one  place  to 
another,  {b) 

(2.)  The  case  of  tocatio  operis  faciendi,  is  where  work  and 
labor,  or  care  and  pains,  are  to  be  bestowed  on  the  thing  deliv- 
ered, for  a  pecuniary  recompense ;  and  the  workmen  for  hire 
must  aniiwet  for  ordinary  neglect  of  the  goods  bailed,  and  apply 
a  degree  of  skill  equal  to  his  undertaking.  Every  man  is  pre- 
sumed to  possess  the  ordinary  skill  requisite  to  the  doe  exercise 
of  the  art  or  trade  which  he  assumes.  Spondet  peritiam  artis^ 
and  Imperitia  culpm  atmumeratur.  If  he  performs  the  work  un- 
skilfully, he  becomes  responsible  in  damages,  (c) '  Eveiy 
mechanic  who  takes  any  materials  to  work  up  for  another  in  the 
course  of  his  trade,  as  where  a  tailor  receives  doth  to  be  made 
into  a  coat,  or  a  jeweller  a  gem  to  be  set  or  engraved,  is  bound 
to  perform  it  in  a  workmanlike  manner ;  he  must  bestow  ordi- 
nary  diligence,  and  that  care  and  fidelity  which  every  man  of 
1  prudence,  and  capable  of  governing  a  family,  takes  of 


(a)  BotsoD  i>.  DonovftD,  4  Bnrn.  &  Aid.  !1.  Tracy  t>.  Wood,  3  Mbbod's  Rep.  134, 
I3S.  See  the  cases  put  b;  Sir  William  Jonea  and  liord  StowcU,  hj  way  of  illusUa- 
tion  of  the  reason  of  the  dislinclion  between  diiFerent  degreea  of  diligence  reqnitite 
in  different  cnsea.    Jones  on  BKHment,  ea.    6  Rob.  Ado.  Rep.  113,  195. 

{b)  Dig.  19,  3.  35,  7.  Sir  William  Jonei,  in  his  Eaaay  on  Bailment,  67,  sajf,  thftt 
the  Buperlativc  ditigentluinixt  was  here  improperly  applied,  and  that  it  would  be  a  nue 
only  of  ordinnry  care.  But  Fenicre,  in  bis  CommeTitBriea  upon  the  lostilatea,  torn. 
V.  p.  138,  thinks  otherwtfo  ;  and  that  Gaiui  vas  speaking  of  thingi  ihat  might  easily 
be  deteriorated,  aud  would  require  the  most  exact  diligence  for  their  preterration. 
The  case  would  depend  upon  circnoislances.  Gaiui  was  speaking,  not  of  unhdini 
blocks  of  gtanite  or  marble,  bnt  of  cciumai,  which  implied,  in  the  midst  of  the  splen- 
did architecture  of  Rome,  prodnclJons  of  great  labor  and  skill ;  and  in  snch  a  case,  it 
would,  no  doubt,  require  (he  utmost  attention  to  avoid  Injury  to  the  polished  shaft  or 
capital,  and  especially  if  lhat  capital  was  fioilhed  in  the  Corinthian  style,  or  Mr- 
mouuled  by  an  entablature,  adorned  with  all  the  beauty  and  elegance  of  the  Grecian 

(c)  Bell's  Com.  toI.  i.  p.  459.  Pothier,  Trails  dn  Contrat  da  Louage,  Ho*.  495, 
4S6.    McDonald  v.  Simpson,  4  Arkansas  Bep.  523. 
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hiB  own  concerns,  (a)  As  ^b  contract  ia  of  mutual  benefit,  the 
bailee  is  not  answerable  for  slight  neglect,  nor  for  a  loss  by  in- 
evitaUe  accident  or  irresistible  force,  or  £rom  the  inherent  defect 
of  the  thing  itself;  (i)  he  is  only  anawra^ble  foe  ordinary 
neglect  (c) 

*  But  though  he  must  exercise  a  care,  diligence,  and  *  589 
skill,  adequate  to  the  business;  and  if  he  fails  in  the 
ordinary  care  and  skill  which  belongs  to  bis  undertaking,  and 
the  bailor  sustains  damage,  he  must  answer  for  that  damage ; 
yet,  if  the  delivery  was  of  a  nature  to  transfer  the  property,  a 
difTerent  result  would  follow.  In  the  case  of  a  delivery  to  a 
goldsmith  of  a  bar  of  silver,  to  be  made  into  vases,  or  an  ingot 
of  gold  to  be  made  into  rings,  by  the  civil  law  the  whole  prop- 
erty passed  to  the  smith,  and  the  employer  was  merely  entitled 
as  a  creditor,  to  have  metal  equally  valuable  returned  in  a  cer- 
tain sfaape.  {d)  If  tiie  metal  in  that  case  should  be  lost,  even 
by  irresistible  force,  the  smith,  as  the  owner  of  jt,  would  be  held 
to  bear  the  loss,  and  the  creditor  to  be  entitled  to  his  vase  or 
ring ;  though  it  would  be  otherwise  if  the  same  metal  was  to  be 
returned  in  its  new  form,  (e) 

In  the  case  of  Seymour  v.  Broum,  (/)  a  quantity  of  wheat 
was  sent  to  a  miller  to  be  exchanged  for  flour,  at  the  rate  of  a 
barrel  of  flour  for  every  five  bushels  of  wheat.  The  miller 
mixed  the  wheat  with  the  mass  of  the  wheat  of  the  same  qual- 
ity belonging  to  himself  and  others,  and  before  the  flour  was 
delivered,  the  mill,  with  aU  its  contents,  was  destroyed  by  fire. 
It  was  held,  upon  the  question  who  was  to  bear  the  loss,  that 
as  there  was  no  fault  or  negligence  imputable  to  the  miller,  he 
'  "waa  not  responsible  for  the  loss,  and  that  the  property  was  not 
transferred.  It  was  considered,  that  there  was  no  sale  within 
the  intention  of  the  parties.     If  the  same  identical  wheat  was 


(a)  Dig.  19,  9,  9,5.   Pothter,  ibid.  Nos.  419,  42S.    1  Bell's  Com.  456, 45S.    Dnn- 
'  can  V.  Blandclt,  3  Starkie'g  Rep.  6.    Slory  on  Bailment,  ^  431. 

(6)  Pothier,  Trait^  du  CuQtrat  dc  Louage,  n,  428.    Dig.  19,  2,  13,  5. 
(c)  SC0T7  on  Bailment,  f  433-437. 
Id)  Dig.  19,3,31. 

(c)  Jones  on  Bailment,  103.    BuBum  v,  Msny,  3  Mason's  Bep.  4TS. 
(y)  19  JohnR.  Rep,  44.     This  decision  has  been  ovcirnled  in  the  veij  oaalogons 
case  of  Ewing  v.  Fn^nch,  I  Blackf.  Ind.  Rep.  S53,  and  in  Hnrd  u.  West,  7  Covon, 
75S,  T96,  note,  and  in  Smiih  v.  Clark,  21  Wendell,  85. 
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to  have  been  retarned  in  the  shape  of  floor,  the  decision  was 
correct,  according  to  the  general  principleB  of  law  applicable  to 
the  case.'     Bnt  as  it  did  not  appear  to  have  been  understood 

that  the  wheat  deUvered  was  to  be  kept  separate,  and  re* 
*590    turned  *in  flour,  but  only  flour  equal  to  wheat  of  such 

quantity  and  quality ;  and  as  the  miller  acted  upon  that 
understanding,  the  decision  was  not  conformable  to  the  true 
and  settled  doctrine.  There  was  In  that  case  a  transfer  of  the 
property  in  the  wheat  to  the  miller,  and  he  was  bound,  at  his 
own  risk,  and  at  all  events,  to  have  retnmed  the  floor,  (a)  ^ 

(a)  Where  an  article  is  delivered  to  be  macnfactDrod  or  altered,  &nd  the  specific 
tiling  to  be  then  realored,  itianot  a  contract  of  sale,  bat  trogaiArbiubotatlocatuj  opera 
j'aciendi,  and  the  bailor  retains  his  general  property,  and  the  bailee  acquires  do  interett 
in  anj  part  of  the  articlcB  (as  logs  to  be  Sawod  into  boards)  b;  a  more  pan  per- 
formance.   Pierce  v.  Schenck,  3  Bill,  2S. 

■  The  property  in  rags  does  not  paae  to  a  bailee,  7bo  receires  them  to  manofsctare  into 
p^)er,  at  a  ceKain  prios,  and  when  the  p^Mr  made  frcmt  Aem  is  to  be  delivered  to  the 
baitor.     King  s.  Humphreys,  10  Barr'e  R.  21T. 

The  rule  of  law  that  distinguishes  a  bailment  from  a  sale,  in  cases  of  this  character,  ii 
stated  thns  by  Bronson,  J.,  in  Uallory  c.  WilJis,  4  Cotnst,  76.  "  When  Hie  tdentioal 
thing  delivered,  though  in  an  altered  form,  Is  to  be  restored,  the  contract  is  one  of  bailment, 
and  the  title  to  the  property  is  not  chan^d.  But  when  there  is  no  obligation  to  restore 
the  specific  article,  and  the  receiver  is  at  liberty  lo  retnjn  another  thing  of  equal  valne,  be 
l>OGOmes  a  debtor  to  mnke  the  retnm,  and  the  title  to  the  property  is  changed.  It  is  s 
sale."  This  language  is  cited  with  appravaJ  in  subseqoent  cases.  Se«  Foster  c.  Fettibaoe, 
8  Seld.  133.  Hyde  V.  Cookson,  21  Barb.  93.  Bat  theapplicaUoa  of  themle  (o  thobct^of 
various  cases,  has  given  rise  lo  aa  ]^parent  conflict.  See  the  oases  before  cited,  and  also 
WadsiTorth  v.  Alcott,  2  Seld.  U.  Norton  e.  Woodruff,  a  ComsL  IS8.  Chase  v.  Washburn, 
1  Oh.  St.  ai4.  Washbam  v.  Jones,  14  Barb.  IS3. 
■  .  ^  Where  property  was  hired  and  annexed  to  real  estate,  and  in  that  condition  sold  with 
the  real  estate,  it  was  held,  it  could  not  be  reclaimed  by  the  owner,  but  his  only  remedy 
was  agouist  his  bailor.  Fryatt  v.  The  Sullivaa  Co.  S  Hill's  N.  Y.  Bep.  116.  S.  a  T  BiU, 
bit. 

In  this  case  an  engine  and  boilon  were  so  affixed  to  the  ft^holct,  that  they  could  not  b« 
removed  "  witbout  datroifiag  the  building  It)  which  they  were  placed." 

The  law  on  this  SDbjeci  has  been  discussed  with  great  leaming  and  ability  in  the  conrta 
of  New  York,  In  the  case  of  Silibury  d.  McCoon.  The  plaintiff  bad  manufactured  into 
whiskey  some  grain  belonging  to  another,  and  the  qtiestioa  was,  whether  the  property  waa 
thereby  changed  and  vested  hi  the  plaintiff.  In  6  Hill,  43S,  the  Supreme  Court  held  that  it 
was.  In  4  Denlo,  383,  the  ease  cams  again  before  the  court,  when  it  appeared,  that  at  tlie 
time  of  the  mannfacture,  the  plaintiff  knew  the  grain  to  be  Uie  proper^  of  aoolher;  bat 
the  majority  of  the  Supreme  Court  held,  that  the  &ct  that  the  act  of  taking  and  mauDfaO' 
taring  the  grain  was  a  known  and  volnntary  trespass,  could  not  defeat  the  legal  effect  of  a 
total  change  in  :|pcc>e  of  the  property.  The  case  was  then  taken  to  the  Court  of  Appeals, 
when  the  majority  of  the  court  reversed  the  lost-mea^otied  decision,  and  declared  that  a 
wilful  wrongdoer  can  never  acquire  property  by  any  change  In  the  property  of  another,  so 
long  as  it  can  be  proved  that  the  new  article  was  made  fhnn  the  original  materiaL  S.  C. 
3  Comsl.  R.  8Te.    See  onlc,  pp.  [868-86t.] 
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There  are  very  embairassing  qtiiestioiia,  as  has  been  justly  ob- 
Berved,  (o)  arising  in  cases  where  .the  labor  bestowed  has  not 
been  properly  applied,  or  not  according  to  contract,  or  left  in- 
complete, or  where  the  subject  haa  perished  before  it  was 
finished,  (b)  Thus,  it  was  held,  in  Ellis  v.  BJamlen,  {c)  that  if  a 
person  undertakes  to  bnild  a  hoQse  upon  a  specified  plan,  and 
with  certain  materiale,  and  he  departs,  without  leave,  &om  the 
tenns  of  the  contract,  he  is  not  entitled  to  any  compensation 
for  his  labor.  This  decision  rests  on  the  strict  ground  of  con- 
tract; but  the  civil  law  speaks  a  raare  benign  language,  and 
gives  the  builder,  acting  in  good  faith,  and  in  cases  where  the 
work  is  united  with  the  property  of  the  employer,  an  indemnity 
to  the  extent  of  the  benefit  conferred.  This  is  also  the  rule  in 
the  Scotch  law,  {d)  If  tie  employer  derives  no  benefit  from 
the  work  and  labor  of  the  mechanic,  (as  where  the  whole  sub- 
'  ject  matter  of  the  undertaking  is  destroyed,  by  inevitable  acci- 
dent, before  the  work  is  completed  and  the  thing  delivered ;) 
even  in  that  case  the  civil  law  gave  to  the  mechanic  a  ratable 
compensation  for  bis  labor  and  expenses  bestowed  upon  the 
materials  of  his  employer.  And  Pothier  concludes,  that  it  is 
just  and  equitable ;  for,  as  fast  as  the  building  advanced,  it  had 
become,  by  accession,  part  of  the  property  of  the  owner,  (e) 
So,  if  an  article  be  delivered  to  a  mechanic  to  be  repaired,  or 
materials  are  delivered  to  be  \Aought  into  a  new  form  and 
shape,  and  the  thing  is  accidentally  destroyed  before  the  work 
is  finished  and  ready  for  delivery,  without  any  fault  or 
negligence  *  on  the  part  of  the  mechanic,  the  entire  loss,  *  591 
according  to  the  English  law,  falls  upon  the  owper  of  the 
materials;  for  he  is  bound  to  answer  for  the  work  and  labor 
already  bestowed.     This  is  tJie  general  role  of  law,  though  it  is 


(a)  Store's  Com.  f  441. 

(b)  See  svpra,  509,  note.  The  Scottiih  law  deals  on  this  anbject  npon  rvej  eqnil- 
ftble  grounds,  for  it  balances  the  inconveoience  and  damage  arising  from  Che  imper- 
fect or  faulty  perfomiaoce  agaicet  the  benefit  actuallj  deciTed  from  tbe  work,  and 
giret  the  workman  either  a  pro  tanto  compensation,  or  aiiessea  him  in  damages,  as  Che 
difference  in  the  rosnlt  niaj  reqaire.     1  Bell's  Com.  455,  456. 

(c)  3  Tanol.  Bep.  52. 

(rf)  1  Bell's  Com.  456. 
(<)  Dig.  19,  2,  99.    Pothier,  Tniil^  dn  Contrat  de  Loaage,  No.  433. 
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liable  to  be  controlled  by  the  custom  of  the  trade,  (a)  According 
to  the  French  law,  if  the  mechanic  was  to  famish  the  materialB, 
and  the  thing  accidentally  perished  before  completion  and  de- 
'  livery,  he  bears  the  lose  both  of  the  materials  and  of  his  work  ; 
but  if  the  materials  were  furnished  by  the  employer,  and  the 
workman  furnished  only  his  skill  and  labor,  and  the  article  was 
destroyed  without  fault,  and  before  it  was  finished,  the  one  loses 
the  materials  and  the  other  his  labor.  (6)  The  Civil  Code  of 
Louisiana  follows,  in  this  respect,  the  rule  in  the  French  code,  (c) 
The  reason  of  the  distinction  is,  that,  in  the  one  case,  the  em- 
ployer is  the  owner  of  the  article  or  subject  with  which  the 
labor  is  incorporated ;  and,  in  the  other  case,  the  workman 
ia  the  owner.  The  principle  is  still  the  same.  Res  pent 
domino,  {d) 

Air.  Justice  Story  (e)  subdivides  this  head  of  Locatto  into 
1.  Locatto  operis  faciendi,  or  hire  of  labor  and  services.  3.  Lo- 
catto custodicB,  or  receving  goods  on  deposit  for  hire.  He  in- 
cludes under  the  last  head,  agisters  of  cattle,  warehonsemen, 
and  wharfingers  ;  and  to  these  may  be  added,  a  class  of  bailees 
known  in  .this  country  by  the  terra  of  forwarding  men,  or  mer- 


(a)  Menetone  v.  Athawes,  3  Bdit.  Rep.  lS9a.  GtlleCt  v.  Hamnaii,  1  Tuint.  Rep.  - 
137.  Story  on  Bailment,  S  441.  Bal  if  the  mei^hantc  iraa  bj  contract  to  complete 
the  work  before  pajmcnt  for  t,  specific  sMi,  and  the  employer  (o  faniisb  the  materikll, 
'and  irhcn  the  irork  vna  Dcarl;  tiniihed  ihi?  snme  be  deitroyed  b;  an  accidental  fire, 
no  com  pens  aiiaa  ie  recoTcrable,  for  the  contract  is  entire,  and  performance  ia  a  coQ* 
di^n  preredeat.  Bat  trithont  a  contract  postponing  the  pajment  to  the  completioa 
of  the  work,  the  workmen  would  be  entitled  to  a  pro  rata  paj-meiit.  3  Bnrr.  nf. 
Story  on  Bailment,  i  *26.  Bnitiiby  «.  Smitli,  3  Ala.  Rep.  N.  S.  123,  where  A.  con- 
tracted with  B.  to  build  a  house  on  A.'a  land,  and  A.  (o  furnish  the  materials,  and  the 
builder  to  be  paid  when  the  honse  was  finished.  It  was  burnt  down  by  accident  when 
nearly  completed,  and  the  builder  was  held  entitled  to  the  tsIdc  of  his  labor,  on  the 
maxim  that  A.  was  owner  of  the  materials  and  the  Blmcture,  and  m  ptrit  domine. 
Wilson  V.  Knott,  3  Hnmph.  Tenn.  R,  473.  So  when  a  manufacturer  agre«  to  con- 
■tract  an  article  out  of  his  own  materials,  the  property  remains  with  him  until  com- 
pleted and  doliTered.  It  would  be  the  same  if  the  manufactarer  famished  the  prind- 
pal  part  of  the  materials,  but  If  the  employer  furnished  the  whole  or  pnncipal  part 
of  the  materials,  he  would  retain  the  property  during  the  performance  of  the  work. 
Gregory  v.  Stryker,  S  Denio,  628. 

{b}  Civil  Code,  Nos.  178S,  17S9,  1790.  2  Pardeuus,  Droit  Coot.  p.  a,  tit  7,  art. 
SS6. 

(c|  Civil  Code  ofLoui9iaDa,an.S73I.    Seguin  n.  DeboD,  3  Martin's  Loaia.  Bep.  6. 

(d)  Story's  Coni.  H38. 

{«)  Ibid,  t  *a2. 
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chants.  They  are  all  responsible  for  want  of  good  faith,  and  of 
reasonable  care  and  ordinary  diligence,  and  not  to  any  greater 
extent,  unless  the  basiness  and  doty  of  carriers  be  at- 
tached to  their  other  character,  (a)  *But  innebepers  *592 
form  an  exception  to  the  general  rule,  and  they  are  held 
responsible  to  as  strict  and  severe  an  extent  as  common  carriers ; 
and  the  principle  was  taken  from  the  Roman  law,  and  adopted 
into  modem  jurisprudence,  (b) 

(3.)  The  responsibility  of  an  innkespeb  for  the  horse  or  goods 
of  his  guest,  whom  he  receives  and  accommodates  for  hire,  has 
been  a  point'  of  much  discossion  in  the  books.  In  general,  he 
is  responsible  at  common  law  for  the  acts  of  his  domestics,  and 
for  thefts,  and  is  bound  to  take  all  due  care  of  the  goods  and 
baggage  of  his  guests  deposited  in  his  house,  or  intrusted  to  the 
care  of  his  family  or  servants,  without  subtraction  or  loss  day  . 
and  night.  He  is  said  to  be  chargeable  on  the  ground  of  tl^e 
profit  which  he  receives  for  entertaining  his  guests,  (c)  The 
custody  of  ^e  goods  of  his  guest  is  part  and  parcel  of  the  con- 
tract to  feed,  lodge,  and  accommodate  the  guest  for  a  suitable 
reward,  (d) 


(a)  Cailiff  s.  Danvera,  Peake's  N.  P,  Rep.  114.  flnucone  n.  Small,  I  Eep.  N.  P. 
Bep.  315.  Garude  i:  Trent  Navigation  Co.  4  Term  Rep.  SSI.  Sidawaja  v.  Todd, 
3  Starkie'a  N.  P.  Rep.  400.  Plan  v.  Hibbard,  7  Coweu's  Rep.  497.  Brown  u.  Den- 
nUon,  a  Wendell's  Hep.  593.  Schmidt  u.  Blood,  9  Wend-  Rep.  26S.  Strecter  u. 
Eortock,  1  Bing.  Rep.  34.  Roberts  t>.  Tuner,  12  Johoa.  Rep.  232.  Surj'e  Com. 
i  442-45G.     See  alao  lupra,  p.  600,  n.  d. 

(i),Dig.  i,  9.  The  edict  oT  tha  prietor  included  ehipmasieri,  innkeepers,  and 
tiable-kecpers  in  the  same  severe  but  wise  and  irholcioiae  responsibility.  See  infra, 
vol.  iii.  p.  7,  note  s,  where  the  edict  is  specially  noticed.  Mr.  Justice  Story  has  given 
a  general  rtew  of  the  reaponaibility  of  innkeepers  in  (he  civil  law  and  in  the  lair  of 
those  nalionfl  of  Europe  which  haye  adopted  it    Slorj  on  Bailments,  j  464-469. 

Ic)  Morse  v.  Sine,  1  Vent.  Rep.  238.  Lonor.  Cotton,  li  Mod.  4S3,4S7.  Towbod 
V.  Havro.de.Orace  Bank,  6  Harr.  4  Johna.  47. 

id)  Holl,  Ch.  J.,  13  Mod.  Eep.  487.  Grinnell  v.  Cook,  3  Hill's  Eep.  485.  An 
innkeeper  cannot  laTfullj  rerose  to  leceiTe  guests  to  the  extent  of  his  reasonable 
accommodations;  nor  can  he  impose  unreasonable  terms  npon  them.  Bennett  ir. 
Mellor,  5  Tenn  Rep.  274.  Thompson  v.  I*cj,  3  B.  *  Aid.  28S.  Hawthorn  v. 
Hammond,  1  Carr.  &  Kirwan,  404.  And  aa  a  compeosetion  for  the  innkeeper's 
responsibility, 'the  better  opinion,  is,  that  he  has  a  lien  on  all  tiie  goods  of  bis  guest  at 
the  inn,  for  all  his  expenses  there.  Story  on  Bailments,  t  476.  Lord  Eenyon  and 
Ashhurst,  J.,  in  Eirkman  v.  Sbawcross,  6  Tarm  Rep.  14.  Qrinncll  o.  Cook,  mpm. 
But  the  innkeeper  is  not  responsible  in  that  ebaracter  for  goods  left  in  his  custody. 
67» 
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In  Calye's  case,  (a)  it  was  decided,  upon  the  authority  of  the 
original  writ  in  the  register,  (and  which  Lord  Coke  said  was 
the  ground  of  the  common  law  on  the  subject,)  that  if  a  gneat 
came  to  an  inn,  and  directed  that  his  hoise  be  put  to  pasture, 
and  the  horse  was  stolen,  the  innkeeper  was  not  responsible,  in 
hifl  character  of  innkeeper,  for  the  loss  of  the  horse.  HoweTer, 
it  was  agreed  in  that  case,  that  if  the  owner  had  not  directed 
that  the  horse  be  put  to  pasture,  and  the  innkeeper  had  done  it 
of  his  own  accord,  he  would  be  responsible, 

Perhaps  this  role  might  admit  of  some  limitations ;  for  if  the 
putting  the  traveller's  horse  to  pasture  in  the  summer  season,  or 

,        leaving  the  carriage  in  an  open  shed  in  the  street,  be  the 
*593     usual  custom,  as  it  is  in  many  parts  of  'this  country,  the 
consent  or  direction  of  the  owner  to  that  effect  might  be 
'  fairly  presumed.  (6) 

.  It  was  laid  down  in  the  same  case  in  Coke,  that  the  inn- 
keeper was  bound  absolutely  to  keep  safe  the  goods  of  his  gneat 
deposited  within  the  inn,  and  whether  the  guest  acquainted  the 
innkeeper  that  the  goods  were  there,  or  did  not  \  and  that  he 
would  in  every  event  be  bound  to  pay  for  the  goods  if  stolen, 
unless  they  were  stolen  by  a  servant  or  companion  of  the  guest. 
The  responsibility  of  the  innkeeper  extends  to  all  his  servants 
and  domestics,  and  to  all  the  movable  goods  and  chattels  and 


nnleai  Ihe  owner  be  bii  guat,  by  either  having;  been  Aere,  or  intending  to  go  there 
in  that  capacity.    He  must  be  either  actnallj  or  constmctivelj  th«  inokecper's  goest. 

(a)  8  Co.  82. 

(b)  Story's  Com.  }  478.  If  the  traveller  directs  bia  horse  to  be  put  into  the  itahle, 
and  gaya  nothing  about  his  gig,  sod  it  be  lel^  in  the  highway  with  other  carriages, 
and  ia  stolen,  the  innkeeper  has  been  held  liable,  nnder  the  implied  promise  to  take 
the  gig  injra  hotpilitm.  Jones  v.  Tyler,  3  Heville  4  Maoaiog's  Rep.  576.  1  Adolph. 
&EUis,  522,  S.  C.    This  was  carrying  the  protection  of  the  inn  sofficiently  far. 


>  Pjircha^ng  llqnor  at  an  inn  1i  safficient  to  constitute  one  a  guest-  MaDonsld  «.  Ed- 
gertoD,  5  Barb.  S.  C,  Rep.  G60.  In  Qickmaan  i.  Wincheater,  4  Ciuh.  114.  it  was  held  that, 
whore  an  innkaepcr  engaged  to  tnka  tmvelJers  "  free,"  from  the  ttation  to  bis  faoEel,  and 
had  made  nrrangBinants  with  KaokoiBn  for  that  piirposo,  he  was  liable  for  a  trunk  lost  on 
the  way.  Tbe  relation  oT  innkeeper  and  guest  ceases  when  the  latter  baa  paid  hli  bill  and 
leaves  the  house  with  the  declared  intention  of  not  returning.  WlnteriDiite  e.  Clark,  E 
Saadf.  S.  C.  242.  See  a  learned  eiaminatiou  of  this  snbjeet  in  McDaniels  e.  Robinson,  H 
Vt  aifl,  and  note,  per  RedQeld,  C  J. 
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moneys  of  his  guest  which  are  placed  within  the  inn,  (infra  hos- 
pUiumf)  bntitdoes  not  extend  to  trespasses  cnmmitted  upon 
the  person  of  the  guest,  nor  does  it  extend  to  loss  occasioned  by 
inevitable  casualty,  or  by  superior  force,  as  robbery,  [a)  It  is  no 
excuse  for  the  innkeeper,  that  he  was,  at  the  time  the  goods  of 
bis  guest  were  lost,  sick  or  insane,  for  he  is  bound  to  provide 
careful  servants,  (b)  In  Bennett  v.  Mellor,  (c)  the  responsibility 
of  innkeepers  was  laid  down  with  great  strictness,  and  even 
with  severity.  The  plaintiff's  servant  came  to  an  inn  to  deposit 
some  goods  for  a  week.  The  proposal  was  rejected,  and  the 
servant  sat  down  in  the  inn  as  a  guest,  with  the  goods  placed 
behind  him,  and  very  shortly  thereafter  they  were  stolen.  It 
was  held,  that  the  innkeeper  was  liable  for  the  goods ;  for  the 
servant  was  entitled  to  protection  for  his  goods  during  the  time 
he  continned  in  the  inn  as  a  guest.  It  was  not  necessary  that 
tJie  goods  should  have  been  in  the  special  keeping  of  the  inn- 
keeper, in  order  to  make  him  liable ;  if  they  be  in  the  inn, 
that  is  sufficient  to  charge  him.  *  It  is  not  necessary  to  '  594 
prove  negligence  in  the  innkeepei;  for  it  is  his  duty  to 
provide  noneat  servanl^,  according  to  the  confidence  reposed  in 
him  by  the  public ;  (f2)  and  he  ought  to  answer  civilly  for  theii 


(a)  Calye'a  case,  ub.  tap.  Motm  u.  Slue,  1  Vent.  Bep.  190,  238.  Kent  v.  Shuckard, 
2  B.  &  Adol.  803.  Slory's  Com.  }  471-473.  Bnt  from  the  case  of  Mason  v.  Titoaxp- 
aoB.  aoi  from  tht  dictum  ofBaiiej,  J.,  in  Richmond  v.  Smith,  8  B.  &  Cress.  9,  it 
would  seem  that  innhcepere  were  responsible,  like  cfynmoD  caniers,  for  robbery  and 
burglary.  Story  on  BailmenlB,  j  472.  If  a  hone,  chaise,  and  bamess  be  delivered  to 
ao  innkeeper,  the  payment  for  the  horse  inclndes  a  compensation  for  keeping  the 
chaise  and  harness,  and  be  is  liable  as  an  innkeeper  for  the  toss  of  them.  Mason  v, 
Thompson,  9  Pick.  Rep.  280.  This  but  case  was  qaestioned  and  overruled  in  Orin- 
nell  V.  Cook,  3  Hill's  Rep.  485,  so  far  as  it  went  to  hold  ths  innkeeper  in  that  char- 
acter responsible  for  the  goods  of  a  person  who  was  not  at  the  inn,  and  did  not  intend 
to  go  there  as  a  guest,  and  therefore  was  no  guest. 

(6}  Calje's  case,  ab  sup.    Cross  v.  Andrews,  Cro.  Glii,  623. 

(c)  5  Term  Rep.  374. 

(d)  If  the  goods  of  a  guest  be  deposited  in  a  public  inn,  and  be  lost  or  injnred,  the 
prima  facie  presumption  is,  that  the  loss  was  occasioned  by  the  negligence  of  the  inn- 
keeper or  his  servants,  but  the  presumption  may  be  rebutted.  Dawson  v.  Chamney, 
5Adol.&  Ellis,  N.  S.  164.^ 

1  SeealsoMerrittv.  Clagham,3S  Vt.  177.    MetcalTv.  Hess,  14  HI.  119.    EisCan  if.  Hilde-    ' 
brand,  S  B.  Uoa.  7S.    McDaniels  v.  Robinson,  36  VL  SIS.    But  a  stricter  liablliC;  was 
imposed  in  Shaw  v.  Berry,  81  Ue.  178.    Uateer  e.  Brown,  1  CaL  ill,    Sibley  «.  Aldrlob, 


.dr,yGoogIe 


800  OP  PERSONAL  PBOPERTI.  [pART  V. 

acts,  even  if  they  sbould  rob  the  guests  who  sleep  under  his 
roof.  An  innkeeper,  like  a  common  carrier,  is  an  insurer  of  the 
goods  of  his  guests,  and  he  can  only  limit  his  liability  by  ex- 
press agreement  or  notice,  {ay  Sigoroas  as  this  law  may  aeem, 
and  hard  as  it  may  actually  be  in  some  instances,  it  ia,  as  Sir 
William  Jones  observes,  founded  on  the  principle  of  public 
utihty,  to  which  all  private  considerations  ought  to  yield.  Trav- 
ellers, who  must  be  numerous  in  a  rich  and  commercial  coun- 
try, are  obliged  to  rely  almost  implicitly  on  the  good  faith  of 
innkeepers ;  and  it  would  be  almost  impossible  for  them,  in  any 
given  case,  to  make  out  proof  of  fraud  or  negligence  in  the  land- 
lord. The  Roman  prtetor  held  innkeepers  responsible  for  the 
goods  of  their  guests,  on  the  same  principle  of  public  utility.  It 
was  necessary,  aaya  IHpian,  in  commenting  on  the  edict  of  the 
prtetor,  to  confide  largely  in  the  honesty  of  such  men ;  and  if 
they  were  not  held  very  strictly  to  their  duty,  they  might  yield 
to  the  temptation  to  commit  a  breach  of  trust.  They  were 
bound  to  answer  for  all  losses  and  damages  happening  even 
without  their  default,  unless,  they  were  fatal  losses,  occurriiig 
from  vis  major  or  irresistible  force,  (b) 

The  responsibility  of  innkeepers,  to  the  fall  extent  of  the  Eng- 
lish law,  has  been  recognized  in  the  courts  of  justice  in  tliis 
country,  (c)  Thus,  in  Quintoa  v.  Courtnep,  (d)  the  innkeeper 
was  held  liable  for  money  stolen  out  of  the  saddle-bags  of  the 
guest,  which  he  had  delivered  to  the  servant  without  infoimiag 
him,  or  his  master,  that  there  was  money  in  them.  And 
•  595    in  Clute  v,  Wiggins^  (e)  the  innkeeper  was  *  held  responsi- 

(a)  Richmond  d.  Smith,  8  Bam.  4  Craas,  9. 
(6)  Dig.  4,  9, 1,  3.    Joae»  on  BailmeDt,  9G,  96. 
(e)  Maaon  v.  ThompBOn,  9  Pick.  380. 
{d)  1  Hajwood's  N.  C.  Eop.  40. 

(e)  14  Johns.  Rep.  175.  Neweon  o.  Axon,  1  M'Cord's  Bap.  509,  and  Piper  v. 
Manny,  SI  Wendell,  SB3,  contain  a  recognidoD  of  [he  same  principle. 

'  33  N.  H.  S53,  vhere  the  Bnbjeat  it  examined  at  lenKUi.  Jlsgllgtnce  on  the  part  of  the 
guest  will  d'LBcharge  the  innkeeper.  Anniatead  v.  White,  S  Eng.  L.  &  Eq.  849.  Cham- 
berlain V.  Mastemn,  2«  Ala.  371. 

1  In  Simon  t.  Miller,  T  Louie.  Ann.  SSO,  it  wu  held  dial  an  innke^wr  is  leiponslble 
only  foi  usual  and  ordinary  baggage,  and  not  for  anknovn  traasare  belonging  to  the  bHV- 
etler.  See  abo  Ualeer  v.  Brom,  1  CaL  HI.  But  this  relBxaUon  of  the  innkeeper'*  li». 
bility  wa«  not  admitted  in  Berkshire  Woollen  Co.  v.  Piootor,  7  Cnih.  41T. 
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ble  for  a  theft  of  bags  of  grain  in  a  loaded  sleigh  of  a  guest, 
which  had  been  placed  for  the  night  in  a  wagon  or  out> 
house  appurtenant  to  the  inn,  with  fastened  doors.  The  sleigh 
was  deemed  infra  hospitivm,  and  the  inkeeper  liable,  without 
any  negligence  being  proved  against  him. 

Under  so  extended  a  responsibility,  it  becomes  very  important 
that  the  nature  of  inns  and  guests,  and  the  persons  to  whom  the 
description  applies,  should  be  precisely  understood. 

Common  inns  were  deflared  in  Calye's  ease  to  be  instituted 
for  passengers  and  wayfaring  m?n,  and  that  a  neighbor,  who 
was  no  traveller,  and  lodged  at  the  inn  as  a  friend,  at  the  re- 
quest of  the  innkeeper,  was  not  a  guest  whose  goods  would  be 
under  special  protection.  A  house  merely  for  lodging  strangers 
for  a  season,  who  came  to  a  watering-place,  and  furnishing  hay 
and  stable-room  for  their  horses,  and  selling  beer  to  them  and  to 
no  one  else,  has  been  held  not  to  be  a  public  inn.  (a)  It  must 
■be  a  honse  kept  open  publicly  for  the  lodging  and  entertainment 
of  travellers  in  general,  for  a  reasonable  compensation.  If  a 
person  lets  lodgings  only,  and  upon  a  previous  contract  with 
every  person  who  comes,  and  does  not  afford  entertainment  for 
the  public  at  large  indiscriminately,  it  is  not  a  common  inn.  (6) 
In  Thompson  v.  Lacy,  (c)  this  subject  was  fully  discussed ;  and 
it  was  decided  that  a  house  of  public  entertainment  in  London, 
where  provisions  and  beds  were  furnished  for  travellers,  and  all 
others  capable  of  paying  a  suitable  compensation  for  the  same, 
was  a  public  inn.  The  owner  was  subject  to  all  the  liabilities 
of  an  innkeeper,  even  though  he  kept  no  stables,  and  was  not 
frequented  by  stage-coaches  and  wagons  from  the  country ;  and 
even  though  the  guest  did  not  appear  to  have  been  a  traveller, 
but  to  have  previously  resided  in  furnished  lodgings  in  the  city, 
A  lodging-house  keeper  was  one  that  made  a  contract 
with  every  •  person  that  came;  but  an  inn,  said  one  of  *596 
the  judges  in  that  case,  is  a  house,  the  owner  of  which 
holds  out  that  be  will  receive  all  travellers  and  sojourners  who 


(a)  PsrkhanC  v.  Foeter,  1  S^k.  Bep.  387.     Canh.  417,  S.  C. 

(b)  Entertaining  Btrangere  occasionatlr  for  compensation,  does  not  make  n  peraon 
in  innkeeper.    The  State  v,  Malhew«,  S  Dev.  &  Battle,  424. 

(c)  3B.  ft.&]d.2B3. 
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are  willing  to  pay  a  price  adequate  to  the  Bort  of  entertainment 
provided,  and  who  .come  in  a  situation  in  which  they  are  fit  to 
be  received,  (o)'  But  the  keeper  of  a  mere  coffee-house  or  pri- 
vate boarding  or  lodging-house,  ia  not  an  innkeeper  in  the  sense 
of  the  law.  (ft)  *  If  a  guest  applies  for  a  room  in  an  inn,  for  a 
pmpose  of  business  distinct  from  his  accommodation  as  a  guest, 
the  particular  responsibility  does  not  extend  to  goods  lost  or 
stolen  from  that  room,  (c)  Though  a  landlord  cannot  exonerate 
himself  by  merely  handing  over  a  key  to  his  guest,  yet,  if  the 
guest  takes  the  key,  it  will  be  a  question  of  fiict  whether  he 
took  it  animo  custodiendi,  bo  as  to  exempt  the  landlord. 

In  New  York,  and  throughout  the  Union,  inns  and  taverns 
are  under  statute  regnlatioos,  and  their  definition  and  character 
are  contained  in  the  statute.  Taverns  in  New  York  are  to  be 
licensed  by  the  commissioners  of  excise ;  and  the  license  is 
necessary  except  in  cases  of  necessity,  and  it  is  deemed  a  per- 
sonal trust,  and  cannot  be  assigned,  (d)  There  are  licenses 
merely  to  sell  strong  and  spirituous  liquors  under  five  gallons, 
granted  to  merchants  and  grocers,  but  tbey  cannot  be  sold  to  be 
drunk  in  the  house  or  store  of  thC'  seller ;  and  there  are  other 
licenses  to  retail  strong  and  spirituous  liquors,  granted  to  per- 


(a)  Parker  v.  Flint,  IS  Mod.  2S4,  S.  P.  A  guest  U  not  entitled  to  select  a  pankn- 
lar  room  or  a  bedroom  for  the  purpose  of  skiing  up  all  night,  so  long  as  the  inn- 
keeper ofiera  to  furnUh  him  iTilh  a  proper  room  for  diat  purpose.  Fell  v.  Eaight, 
8  Meeeon  &  Wels.  S69. 

(b)  Doe  V.  Laming,  1  Campb.  N.  P.  Bep.  TT.  Wothej  i>.  M'Dongal,  1  Bell's  Com. 
4G9. 

(g)  Bargega  v.  ClomenU,  t  Manle  &  Selw.  306.  Finiworth  d.  Packwt>od,  I  Holt's 
N.  r. 209. 

{d)  AJger  v.  Weston,  14  Johns.  Rep.  231.  Palmer  v.  Dodo;,  2  Johns.  Cai.  346. 
Commonwealth  b.  Bryan,  9  Dana's  Bep.  3I0> 

'  To  charge  one  as  an  innkeeper,  it  Is  "snfBoient  to  prove  that  all  who  came  were 

received  ru  gnests,  withont  on;  preTious  agreement  as  to  the  length  of  their  itB;  or  the 

tamiB  of  their  entertainment.    .    .     A  public  house  of  enterCalnment  for  all  who  chooae  to 

visit  it,  i>  the  tnie  definition  of  an  inn."     OaUey,  C.  J.,  in  Wintermute  v.  Clark,  i  SandT. 

.    S.  C.  243. 

3  For  the  dietinction  of  the  liability  of  an  innkeeper  to  a  boarder  ftom  the  liability  ithieh 
he  is  under  to  a  gueat,  sea  Manning  v.  Wells,  »  Humph.  R.  740.  Chamberlain  v.  Uaster- 
BOn,  SB  Alft.  871.  A  traveller  stopping  at  an  inn  does  not  cense  to  be  a  gae»t  and  bacome 
a  boarder  by  an  agreement  to  pay  by  the  weelt.  Berkabira  Woollen  Co.  v.  Proctor,  7 
Cnsb.  417.  As  to  tbe  liability  of  boarding-house  keepers,  see  Daniey  v.  ffichardson,  U 
Eng,  L.  &  £q.  76. 
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sons  who  keep  an  van  or  tavern.     Those  persons,  so  licensed,  are 
the  ordinary  innkeepers,  within  the  oontemplation  of  the 
statute  law  of  New  York ;  for  the  statute  declares  "that    "597 
no  person  who  has  not  at  the  time  a  license  to  sell  strong 
or  spirituous  liquors  or  wines,  to  be  drunk  in  bis  house,  shall 
put  up  any  sign  indicating  that  he  keeps  a  tavern,  (a) 


(a)  N.  T.  Sevised  Statutes,  toI.  L  pp.  678-682.  Ibid.  661,  sec.  6.  By  the  siatnte, 
every  keeper  of  a  public:  inn  or  bLTem,  except  m  Clie  Ditj  of  New  Tork,  is  reqaired 
CO  keep  Bt  least  tvo  spare  beds  for  goests,  well  provided,  and  good  and  aafflciant 
sl&bting,  grain,  hay,  or  pasturage,  for  honeg  and  other  cattle  belong;ing  Co  travellers. 
Every  innholder  or  tavern-keeper,  nbo  is  liceosed  as  such,  is  also  required  to  put  and 
keep  up  a  proper  sign  oo  or  adjacent  to  the  front  of  his  honsej  and  every  person  who 
erects  or  keeps  up  snch  a  sign  withoaC  a  license  to  sell  spiritnoas  liquors  b;  retail,  or 
qgEts  Ihem  by  retAil  to  be  drunk  in  his  house,  outhouse,  yard,  or  gaj^n,  without  en- 
tering into  recoguizaDce  as  an  innkeeper,  is  subjected  to  a  penalty  for  every  offence. 
V  the  innkeeper  has  not  put  up  a  sign,  yet  if  be  keeps  a  tavera,  he  is  still  responsible 
at  commoD  Uw  as  an  innkeeper.  Calye's  case,  S  Co.  32.  At  common  law  any  per- 
son might  keep  a  taTom  and  sell  vinone  liquors  there  without  control ;  but  under  the 
English  statute  of  5  &  S  Edw.  IV.,  a  license  to  keep  a  taviirn  would  not  authorize 
the  retail  of  liquors  without  another  license.  Stevens  b.  Duckworth,  Hard.  Rep.  338. 
The  better  opioion  would  seem  to  be,  chat  under  the  New  York  slatuto  there  may 
lavrfttlly  be  a  public  inn  vrithout  an  excise  Lceose,  though  without  a  license  no  person 
can  pat  up  a  sign  indiaUuig  OvU  he  Ictepe  a  tavtm ;  and  if  he  has  the  excise  license  to 
retail  in  smsll  qnautiliea  liquors  to  be  drunk  in  hie  house,  he  must  bo  bound  also  to 
keep  an  inn  fur  the  accommodation  of  travellers,  in  the  common-law  sense  of  tbc 
term.  The  excise  license  may  perhaps  be  regBrded  as  a  criterion  to  determine  be- 
tween Che  commou-Uw  inn,  and  the  slotale  inn  and  tntism  comhiaed.  In  the  cose  of 
the  Overseers  of  Crown  Poitit  a.  Warner,  3  Hill,  ISO,  occoning  in  1842,  since  the 
preceding  observations  were  made,  it  was  adjudged  that  the  words  inn  and  iaotrn,  and 
iiuiliolder  and  laaern-keeper,  were  ueed  in  the  N.  Y.  R.  S.  voL  i.  p.  6T6,  synonymously, 
and  that  Che  right  to  keep  an  inn  without  an  excise  license  is  common  to  all  peisoDS. 
But  if  a  license  to  sell  spirituous  liquors  be  added,  Che  inn  then  becomes  a  statiUe 
linnehise,  and  the  statute  regulations  prescribing  rules  of  conduct  to  inn  and  tavern- 
keepers,  ap*y  only  to  such  licensed  houses.  By  a  aiatuie  of  New  Tork  of  lath  April, 
1843,  ch.  97,  licenses  to  keep  taverns  may  now  be  granted,  without  including  a  licraise 
to  sell  Bpirilnous  liquors  or  wine.  !Jo  in  Alabnma,  no  perscn  can  keep  a  public  inn 
without  a  license,  though  spirituous  liquors  be  not  retailed.  The  State  u.  Cloud,  6 
Ala,  K.  N.  S.  628.  The  act  of  Michigan  of  1833,  is  essentially  the  same,  for  no  per- 
son, un^  tkcnaed  to  keep  a  lavem,  can  sell  spiritnona  liquota  by  retail  under  a  quart. 
In  Pennsylvauia,  a  license  to  keep  a  tasem  or  inn,  would  seem,  ipso  fade,  to  imply  a 
license  to  retail  vinous  and  spiritnous  liquors,  though  licenses  to  seil  liquors  may  be 
granted  to  persoos  combining  other  business  with  the  same.  Fnidoa's  Dig.  &02-5OT. 
By  the  law  of  Ohio,  no  person  is  permitted  to  keep  a  tavern  without  a  license  trrna 
the  court  of  common  pleas  of  the  county.  Statutes  of  Ohio,  1831.  By  the  act  of 
Keniucky  of  1834,  no  tavem  within  any  town  or  city,  or  within  one  half  mile  theroot 
can  be  kept  without  license,  encn  though  ipiWIuoui  Uqucm  bt  not  ntailed.  So,  in  Tet^ 
mont,  no  person  can  keep  on  fnn  without  a  license  from  the  coun^  court;  and  a 
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(4.)  The  locatio  ty)eris  mercium  vekendarum,  is  a.  contmct  te- 
lating  to  the  carriage  of  goods  for  hire ;  and  this  ia  by  far  the 


licenge  to  keep  >  Tictnalling-hoaie  will  not  authorize  a  person  to  keep  ft  house  for  pub- 
lic entertainment;  and  a  person  may  keep  an  inn  without  selling  spiriia  or  wine. 
State  0.  Stone.  6  Vermont  licp,  295.  In  Connecticut,  a  distinction  is  made  bj  atat- 
Qte  Iwtvrecn  taverns  and  victualling-bonaes.  Both  kinds  require  a  license,  but  taTem- 
keepers  only  have  a  right  lo  ratnil  Bpiritaona  liquore.  The  victual ling-housei  are 
called,  also,  houses  of  rufreBhaient,  Statutea  of  Conoectieut,  1B38,  pp.  59S-S95.  In 
MasaachusDlts,  there  seems  to  be  three  descriptions  of  persons  in  purview  of  the  Re- 
vised Statutes,  r.  47  ;  (1.)  A  common  innholder,  who  sells  liquors  and  provides  accom- 
dadon  for  man  and  beast;  (2.)  A  common  victualler,  who  sells  liquors  and  food 
only.  Both  of  tbeao  mn'l  be  licensed  ;  (3,j  A  common  grog-shop,  or  drinking-honse 
keeper,  who  is  not  emltlcd  to  a  license.  Commonwealth  v.  Pearson,  3  Mete.  449.  In 
North  and  South  Carolina,  a  person  is  indictable  for  retailing'Spirilnoos  liquors  with- 
out license  ;  and  in  the  former  state,  public  tans  are  called,  in  the  atatate;  OFdinari4^ 
1  N.  C-  R-  S.  p.  445.  Slate  v.  Moirison,  3  Uev.  N.  C.  Bep.  S99.  The  State  v. 
Uooty,  3  Hill'a  S.  C.  Rep.  1ST.  Tavern-keepers  and  innholden  arc  gencrelly  nsed 
Bynonymouely  ;  and  na  the  local  laws  in  all  the  states  prohibit  persons  from  lelailing 
Bpirituouit  liijaors,  and  in  Alabama,  by  act  of  IBOT,  even  beer  or  cider,  withont  a 
license,  that  license  ordinarily  becomes  essential  to  the  character,  and,  in  some  in- 
stances, to  the  lawfulness  of  a  public  inn  or  tavern.  In  Tenneesee,  the  prohibition  to 
retail  spirituous  liquors  is  held  not  to  inclnde  wine  which  ia  procured  by  ferraenlation, 
and  only  those  liquors  which  are  procored  by  distillation.  Caswell  u.  The  Stale,  9 
Hamphrej,  402.  Since  (he  growth  and  diffusion  of  temperance  aocieties,  the  iftitric- 
tioDs  by  law  on  the  retail  of  spirimoos  liqaon  have  greatly  increased.  In  Hasaa- 
chusetta,  by  atalute,  in  183S,  the  retail  of  epiritnons  liquors  under  fifteen  gallons  was 
wholly  prohibited.  By  the  Revised  Statutes  of  Massachusetts  of  1S3G,  ch.  47,  no 
person  can  be  an  innholder  or  seller  of  spiriiuoas  liqnor,  to  be  used  about  his  bouse 
or  otiier  bailding,  without  license.  Licenses  to  innkeepers  and  retailers  may  he 
granted  for  each  town  and  city,  and  licenses  may  b»  confined  to  the  sole  of  fermented 
liquors,  such  as  wine,  beer,  ale,  and  cider,  and  excluding  the  sale  of  braniy,  rum,  or 
other  spirituous  liquors.  The  interdiction  in  Miasissippi  was  limited  to  one  gallon, 
and  in  most  of  the  states  the  regnUtions  on  tbe  subject  have  become  very  strict.  The 
laws  of  the  Old  Plymouth  Colony  (edit.  1836,  by  W.  Brigham,  p.  287)  d^Iared,  that 
□o  person  licensed  lo  keep  a  pabiic  house  of  ^entertainment  ihmiid  he  ariliout  good 
beer. 

Innkeepers  are  liable  to  an  action  if  they  refuse  to  receive  a  gneat  withont  jnat 
CBuae,  See  iii/ra,  p.  634.  Tbe  innkeeper  ia  even  indictable  for  the  refusal,  if  he  has 
room  in  his  bouse,  and  the  gacst  behaves  properly.  Rex  v,  Ivens,  7  Carr.  &  Fayne, 
213.  In  the  case  of  The  Slate  u.  Chamblyss,  1  Cheve's  S.  C.  Law  Rep.  S20,  the  sob- 
ject  of  inns  and  taverns  waa  elaborately  discussed.  It  was  held  by  a  majority  of  the 
court,  that  a  license  to  keep  a  tavern  included,  also,  the  privilege  of  retailing  spiritn- 
oos  liquors,  in  smalt  quantities,  to  travellers  and  guests.  The  minority  of  the  court 
held,  that  the  tavern  license  and  (he  license  lo  retail  were  two  distinct  things,  and  thai 
.  the  former  license  did  not  necessarily  include  the  other.  It  would  appear,  from  the 
learned  investigations  in  that  cacs,  that  a  tavern  waa  originally  a  place  where  the 
keeper  sold  wine  alone,  but,  in  process  of  time,  the  seller  of  wine  (including  other 
strong  drinks)  began  to  supply  food  and  lodging  tor  wayfaring  men,  and  the  tern 
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most  important,  extenuve,  and  useful  of  all  the  Tarions  con- 
tracts that  belong  to  the  head  of  bailment.  The  carrier  for  hire 
in  a  particular  case,  and  not  exerciaing  the  business  of  a  com- 
mon fiarrier,  is  only  answerable  for  ofdinary  neglect,  miless  he, 
by  expresa  contract,  assunsea  the  risk  of  a  common  carrier,  (a) 
But  if  be  be  a  common  carrier,  he  is  in  the  natare  of  an  in- 
stirer,  and  is  answerable  for  accidents  and  thefts,  and  even  for  a 
loss  by  robbery.  He  is  answerable  for  all  losses  which  do  not 
&11  within  the  excepted  cases  of  the  act  of  God  (meaning  inev- 
itable accident,  without  the  intervention  of  man)  and  public 
enemies.'     This  has  been  the  settled  law  ef  England  for  ages ; 


loMm  became  ta  be  tysonjmoat  with  tbM  «f  inn,  m  &r  ba<^  u  die  reign  of  Gltia- 
belh.  The  preamble  to  the  statute  of  l  JamM  L  c.  9,  declared,  tb&t  "  the  ancient, 
Ime,  nod  priacipBl  nse  of  inns,  alehonies,  and  Tictunlling-boiueB,  was  for  the  rereipt, 
relief,  oad  lodging  of  wayfarlnf  people,  travelling  troia  pisee  to  place,  and  not  meant 
for  entertainment  and  barbohng  of  lewd  and  idle  people,"  &c.  The  italmes  of  S 
James  I.  c.  7,  4  Jamea  L  c.  B,  and  I  Chai.  i.  c  4,  show,  also,  the  primidTe  use  of  tbe 
inn,  DOW  commontj  called  a  tarern.  In  the  statntes  of  South  Carolina,  both  nnder 
the  colony  and  ander  the  state,  ian«  and  taTems  have  been  used  promiscnouslj  fbr 
places  where  spiriCnous  liqnors  were  eold  under  a  license.  Bat  there  were  licenaed 
retailers  of  spirituona  liqnors  who  do  not  keep  a  taTcm,  and  there  were  licensed 
retaiten  who  keep  a  tarem  and  retail  epiricnons  liqnora  as  part  of  the  entertainmbnt, 
together  with  food,  lodgings,  &c,,  for  travellers  and  wajfbnog  people.  The  mere 
business  of  entertaining  traveller  end  others  with  food,  lodging,  &c.,  does  not  require 
an  excise  license.  They  are  not  tavern-keepers  within  the  porriew  ef  the  exdse  laws, 
bnt  innkeepen,  in  the  primitire  sense,  end  thej  are  entitled  to  some  of  the  priTileges, 
and  subject  to  some  of  the  liabilittes  of  keepers  of  taverns.  I  presume  the;  am 
responsible  lor  the  goods  of  their  guests  to  the  estc*t  of  innkeepers  and  tavern- 
keepers  at  common  law.  The  regulations  of  some  late  English  statnles  (11  GealV. 
and  1  Wm.  IV.  c.  64,  and  4  &  5  Wm.  IT.  c.  85)  are  very  strict,  even  as  to  beer- 
honses.  No  person  licensed  to  sell  beer  by  retail  shall  have  or  keep  his  house  open 
for  the  sale  thereof,  nor  retail  the  same,  or  suffer  it  to  be  drank  in  or  at  bia  house 
before  4  i.  k.  and  after  10  f.  n.;  nor  at  any  time  between  10  x.  m.  and  1  p.  ii.j  nor 
between  the  hours  of  3  and  9  o'clock  f.  h.,  on  Snndajs. 
(a)  Robinson  v.  Duumore,  3  Bos.  i.  Fall,  416.    Brind  0.  Dale,  S  Carr,  &  Payne, 


t  The  act  of  God  moat  be  both  the  proximalt  and  tbe  aU  cause  of  the  loas  to  protect 
the  carrier.  New  Brunswick  S.  &  C.  T.  Co.  v.  Tiera,  1  Zabr.  607.  See  however  Morrison 
V.  Davis,  ao  Peon.  171.  As  to  the  meaning  of  inevitable  accident,  nnder  different  cireum- 
stanees,  aee  Fish  i.  Chapmen,  3  Kelly's  (Geo.)  B.  Si»,  35fl.  Eurepa,  {U.  S.  Law  Mag. 
Deo.  lESD,  p.  407,)  befbre  Dr.  Lnsbhigton.  Elog  v.  Shepherd,  a  Story's  R.  349.  Friend  i. 
Woods,  6  Gratt  1S9. 

A  losa  occurring  from  collision,  by  tbe  nogligsnce  of  either  party,  rendera  the  carrier 
liable.    Menbon  v.  Hobensack,  8  Zabr.  680. 

When  tbe  carrier  stipulates  to  deliver  wtthln  a  Ihnfted  period,  tihe  obligation  is  s^d  to 
VOL.  U.  '  68 
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and  the  rule  is  intended  as  a  goard  against  frand  and  coQnsion, 
and  it  is  founded  on  the  same  broad  principles  of  pablic 
"598  policy  and  convenience  *  which  govern  the  case  of  inn- 
keepers, (a)  This  principle  of  extraordinary  responsibility 
was  taken  &om  the  edict  of  the  pretor  in  the  Soman  law,  (b)  and 
it  has  insinaated  itself  into  the  jurisprudence  of  all  the  civilized 
nations  of  Europe.  But  the  rule  in  the  civil  law  was  not  car- 
ried to  the  severe  extent  of  the  English  common  law.  So  in 
France,  common  carriers  are  not  liable  for  losses  resulting  from 
superior  force,  aa  robbery,  for  that  comes  within  the  dammmi 
fatale  of  the  civil  law,  whitih  exempted  the  carrier ;  (c)  and  the 
same  rule  has  been  adopted  in  the  Civil  Code  of  Louisiana.  (</) 
In  Scotland,  loss  by  fiie  is  also  considered  as  one  happening  by 
inevitable  accident,  and  for  which  the  carrier  is  not  responsible ; 
but  Mr.  Bell  insists  that  loss  by  robbery  ought  not  to  be  deemed 
an  exception  to  the  responsibility  of  the  carrier,  and  that  the 
many  practical  illustrations  in  the  English  law  ought  to  be  re- 
ceived "  as  of  more  authority  than  hundreds  of  dicta  reacaed 
from  the  cobwebs  of  the  civilians."  (e) 

307.  Bat  in  Oordoa  v.  HntchiDton,  1  Watte  &  Seig-  385,  the  nile  «u  carried  oat 
more  extenaivelj,  and  it  was  held  that  a  wagoner  wbo  earned  goods  for  hire,  was 
responsible  aa  ■  common  carrier,  tbongh  tranaportadon  wis  onlj  an  occsaiona]  and 
incidental  eraployinent ;  and  this  deciuoa  seems  to  be  fannded  In  better  policy  aa  ip- 
plicable  to  basiness  in  this  connCry.' 

(o)  Co.  Litt.  89  a.  Wdodleife  v.  Cnrties,  1  BoL  Abr.  a  C.  pi.  *.  Loid  Holt,  in 
Cogga  ti.  Bernard,  3  Lord  Rapn.  918.  Lee,  Ch.  J.,  in  Dale  r.  Hall,  I  Wils.  Rep. 
381.  Forward  d.  Pittard,  1  Term  Hep.  37.  Piopiieton  of  the  Trent  Zfangation  o. 
Wood,  3  Esp.  Rep.  137.    Silej  v.  Home,  G  Biog.  Rep.  217. 

(i)  Dig.  4,  9,  1.    lb.  4,  9,3,  I. 
■  (c)  Code  Civil,  art.  1783,  1784,  1839,  1954. 

(d)  An.  3733,  3725,  3939. 
'    [t)  I  Bell's  Com.  470.    The  English  and  AmericaD  decisions  held  the  common 
carriers  responsible  for  loss  bj  fin.    See  infra,  toI.  iii.  304.    Hale  v,  B.  Jersey  Steam 
Navigation  Company,  IB  Conn.  R.  539,  S.  P.' 

be  absolute,  the  axcapled  oases  in  the  bill  of  lading  rdatlng  lo  the  damage  of  the  good*. 
Harmony  c.  Bingham,  1  Dner  S.  309, 

When  the  goods  have  been  injured  by  ineritabla  accident,  tlie  cairier  cannot  be  held 
liable  for  not  remedying  the  iqjnry.  Steamboat  Lynx  v.  King,  13  Mli.  273.  In  Cfaenil- 
lier  r.  Patton,  10  Tex.  944,  It  wu  held  tbat  a  aitlDn  at  cairien,  known  to  the  plainlil^  to 
carry  cotton  in  open  wsgoni,  was  a  good  defence  to  an  action  for  damages  oansed  by  lain. 

>  See  also  GheT^Uier  c.  Slraham,  9  Tei.  lis.  Oixira,  Fish  o.  Chapman,  3  Geo.  S48. 
Samms  «.  Stewart,  30  Ohio,  es. 

1  Faikerv.  Flagg,3e  MameB.iei.    And  the  carrtar  will  be  liable  fw  a  leas  by  Am  at 
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Common  earners  undertake,  geDerally,  and  not  as  a  casual 
occupation,  and  for  all  people  indiff^eiitly,  to  eonvey  goods, 
and  deliver  them  at  a  place  appointed,  for  hire  as  a  buaineas,  (a) 
and  with  or  without  a  special  agreement  as  to  price.  (6)  I  They 
consist  of  two  distinct  clasBes  of  men,  viz ;  inland  carriers  by 
land  or  water,  and  earners  by  sea ;  and  in  the  aggregate  body 
are  included  the  owners  of  stage  wagons  and  coaches,  stad  rail- 
road cars,  who  carry  goods  as  well  as  passengers  for  hire, 
wagoners,  teamsters,  cartmen,  porters,  the  masters  *  and  *599 
owners  of  ships,  vessel^,  and  all  watereraft,  including 
steam  vessels,  and  eteam  tow-boats,  belonging  to  internal  as 
well  as  coasting  and  foreign  navigation,  lightermen,  barge  own- 
ers, canal  boatmen,  and  ferrymen.'  As  they  hold  themselves  to 
the  world  as  common  cairieTS  for  a  reasonable  compensation, 
they  assume  to  do,  and  are  bound  to  do,  what  is  required  of 
them  in  the  course  of  their  employment,  if  they  have  the  re- 
quisite convenience  to  carry,  and  are  offered  a  reasonable  or 
customary  price ;  and  if  they  refuse  without  some  just  gronnd, 
they  are  liable  to  an  action,  (c) ' 


'  (a)  Giabonm  v.  HonC,  1  Salk.  Rep.  249.  Brlod  v.  Dale,  B  Carr.  &  F.  S07.  In 
this  iast  cue  Lord  Abinger  au^esled,  Ihiu  a  Iowa  cartman,  whose  carts  plf  for  hire 
near  the  irbarves,  was  nul  a  common  carrier.  See  Storj  on  BaQmenU,  §  496,  n.  S, 
Sd  edil.,  who  strongly,  and  I  think  properly,  qnestions  the  solidity  of  Ihia  distinction. 

(i)  Lawrence,  J.,  in  Harris  v,  Pockwood,  3  Tatrnt.  Rep.  364.  Story  on  Bailtnenis:. 
t  495,  .Id  edit. 

(e)  Jackson  u.  Rogen,  2  Show.  Rep.  332.    Lord  Kenyon  and  Aihharst,  J.,  in 

his  warehctue,  where  the  goods  were  detained  in  Ironiilu,  nntU  the  completion  of  an  aqtie- 
doct.    Graff  V.  Bloomer,  B  Barr's  B,  114. 

InHoteao.  McCrory,  13  Ala.  H.  S49,  it  was  held,  that  the  carrier  was  li^le  for  a  failure 
to  deliver  money  on  reqnest,  thoDf^  the  carrying  of  the  mocey  undei  the  circnmstances 
was  admitted  to  be  a  viola^im  of  Iht  Pcat-Offict  Loot.  Delirsry  to  a  commoD  carrier  is 
reqnlBllc  to  charge  him' with  respooBibillty,  but  tbii  delivery  may  be  actnal  or  coiiBtruo- 
tive.  Evldbnce  of  constant  usage  by  the  carrier  to  receive  goods  left  at  a  certain  place, 
will  be  snfficlaot  to  render  him  responsible  for  goods  left  at  such  place.  Uerriam  e.  Hart- 
ford, &c.  R.  Co.,  BO  Conn.  E.  S£*. 

'  Pish  V.  Chapman,  3  Kelly's  (Geo.)  B.  849.     Citizens'  Bank  v.  Nan.  St.  Bt.  Co.  2  Story, 

*  It  seems  that  electric  telegraph  companies  are  oommon  carrien.  UcAodrew  t.  El. 
Tel.  Co.  88  Eng.  L.  &  Eq.  ISO.  It  is  held  in  Herseeld  b.  Adama,  19  Barb.  677,  that 
ezpreaamea,  who  forward  goods  by  the  conveyances  of  othera,  are  not  common  carriers. 

*  If  a  carrier  carries  goods  withont  an  order  from  the  owner  or  his  agent,  he  is  not  enti- 
tled to  an;  compensatioD.  Fitcb  «.  Newberry,  1  Doug.  (Mich.)  R.  1.  It  eeems  that  a  rail- 
way company  are  not  excused  from  parrying  tioket-holders  accordiag  to  their  contiact, 
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In  Morse  v.  ^ue,{a)  it  was  decided,  in  the  reign  of  Charira 
IL,  by  the  c«Drt  of  K.  B.,  npoa  great  coosideratioti,  that  the 
master  of  a  Teasel  employed  to  cany  goods  beyond  sea,  in  coa< 
sideration  of  the  freight,  was  answerable  as  a  common  carrier- 
It  was  admitted,  In  that  case,  and  afterwards  declared  by  Lord 
Hardwicke,  in  Boucher  t,  Lawson,  {b)  that  the  action  lay  equally 
against  maaters  and  owners  of  vessels.  The  doctrine  in  those 
cases  haa  been  recognized  ever  since  ;  (c)  and  it  applies  equally 
to  the  carrier  of  goods  in  the  coasting  trade  Ijrom  port  to  port,  {d) 
and  to  a  bargeman  and  hoyman  np^n  a  navigable  river,  (e) 
The  cases  are  contradictory  as  to  its  application  to 
*  600  wharfingers ;  and  the  latter  cases  do  not  *  make  the  appli- 
cation to  them.(/)  They  are  all  liahle  in  their  respectJTa 
cbaiactejs  aa  common  carriers,  and  to  the  whole  extent  of  inland 


Elsw  e.  Qatward,  B  Term  Bep.  143.  Bolrojd,  J.,  ia  BaMon  n.  Donovan,  4  Bam.  A 
Aid.  33.  PicVford  v.  Grand  J.  B^iray  Co.  8  Meea.  t  WeUbj,  373.  1  Bell's  Com. 
4S7.  Dwight  B.  Bnwiier,  I  Fick.  Rep.  SO.  Jenclu  v.  Coleman,  3  Saianer,  13I- 
Storj^B  Com.  on  Bailmenu,  t  496.  Bonney  v.  The  Hnntreu,  Dinrict  Court  of 
Maine,  1B40.  Panioro;^  "'  Donaldaon,  5  Miisonri  Rep.  S6.  Pstton  v,  Mograth,  Dad- 
lej'aS.  C.  Law&Eq.  Bep.  159,  Hale  c.  Tliew Jersey  Steam  Co.  15  Conn.  Kcp.  639. 
See  also  infia,  pp.  608,  609.  An  action  agninsl  a  cominon  carrier  Qpon  tbe  ciutoni  i» 
foanded  npon  a  tort,  and  arisea  exdeUdo;  and  il  U  annecessary  to  join  as  defendauU 
all  the  owners  of  the  Tehicte  employed  in  the  convey aace.  Orange  Bank  n.  Brown,  3 
Wendetl'a  Bep.  1S8. 

(a)  I  Vent.  Bep.  190,  3S8.    a  Lev.  Bep.  69.    B««Uy  v.  Qana,  3  Dong.  389,  8.  P. 

{h)  Caiea  temp.  Hnrdw.  85,  194. 

(e]  See  GaSv.  Clinkard,  cited  in  1  Wilt.  Bep.  383. 

((f)  Dale  I'.  Hall,  1  Will.  Bep.  SBl.  Froprietonof  the  Trent  Navigation  d.  Wood, 
S  Esp.  Bep.  137. 

(e)  Biuh  V.  Eneeland,  Cro.  Jae.  330.  Wardetl  s.  MonriUran,  a  Eap.  N.  P.  Cu. 
693.    Elliott  V.  Boisell,  10  Johns.  Bep.  I. 

(/)  BoES  v.  Johnson,  S  Bnrr.  Bep.  2835,  Maring  i>.  Todd,  I  Btarkio's  Rep.  73^ 
are  cases  which  conntenancb  tbe  idea  that  wharfingers  are  liable  as  common  canien, 
but  later  authorities  jnstly  question  this  docirinei  and  in  Bobera  v.  Tamer,  13  Johns- 
Bep.  333,  Flatt  u.  Hibbard,  7  Cowea'a  R  «97,  Blin  t>.  Msjo,  10  VennoM  Rep.  60, 
and  Dncker  o.  BameU,  S  MiMOuri  Bep.  97,  it  was  considered  that  aliarjmgtrt  were 
not  liable  as  common  carriers,  nntess  chcj  snperadd  the  character  of  carrier  to  that  of 
wharfiager)  tfaeyare,  like  Karduxmtmai,  bonnd  only  to  ordinary  care.    iSiyrOip.  &9I.1 


oo  the  groond  that  thare  is  no  room  in  t 
■honld  be  conditional  npon  there  being  R 
L.  &  Eq.  892. 

1  Foote  V.  Storrs,  3  fiirb.  8.  C.  Bep.  834.    As  to  rights  of  wsrabonseman, 
GIHner,  II  Borij.  R.  lao.    Teal)  v.  Sears,  S  Baib.  B.  817. 
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I  they  may  be  exempted  by  the  excep- 
rty  amLbyLpf  lading,  or  by 
8t&tpte.  They  are  bonnd  to  indemnify,  in  caaea  in  which  they 
are  liable  as  common  carriers,  ticcording  to  the  value  at  the 
place  of  destination  where  they  contracted  to  deliver  the  goods.{a) 
There  is  no  distinction  betweeq  aland  and  a  water  carrier ;  and 
BO  it  was  declared  by  Lord  Mansfield,  and  the  other  judges  of 
the  K.  B.,  in  the  case  of  TTii  Proprietors  of  the  lYeni  Naviga- 
tion r.  Wood ;  (b)  and  the  carrier  is  equally  liable  for  the  acts  of 
his  servants  or  agents,  and  for  bia  own.  The  maxim  of  respojt- 
det  superior  applies,  (c) 

The|»opnetor8  of  a  stage-coach  do  not  warrant  the  safety  of  i 
passengers  in  the  character  of  cornmon  carriera;.aad.tb£yLaie 
not  responsible  for  mere  accidents  to  the  ^rou?  of  the_gas3en- 1 
gers,  but  only  fQj  the  want  pf  due  care,  {d)  Slight  fault,  un- 
ridlfulness,  or  negligence,  either  as  to  the  eompetence_of  Jhe 
carriage,  or  the  act  of  driving  it,  may  render  the  owner 
respoiisiblp  ■"  damngaa  fnr  an  injury  to  "the  passengers;  "  601 
they  are  to  be  transported  as  safely  as  human  foresight 
and  care  will  permit,  (e) '     It  washeld,  alao,  by  Lord  Holt,  that 


(a)  Watkinaon  v.  LaugbLon,  S  Johns.  Bep.  313.  Amor;  n.  M'Gregor,  15  ibid.  S4. 
Oakey  b.  Rusaell,  18  MartinB  Louia.  Bop.  63,  M'Gregor  v.  Kilgote,  6  Ohio  Rep. 
358.     Sedgwick  on  Damages,  p.  370. 

(i)  3  Esp.  N.  P.  Rep.  1 27.    i  Douglai,  387,  8.  C. 

(c)  Cavenagh  v.  Sntth,  I  Price's  E^ch.  Rep.  338.  Ellis  v.  Tamer,  8  Term  -Rep. 
S31. 

{d)  AsioD  B.  Heaven,  3  Esp.  N.  P.  Bep.  933.  Cbriitie  if.  Grigga,  3  Campb,  Bep. 
79.  Crofts  V.  WalerfaoQiie,  3  Bing.  Rep.  321.  In  Boyco  v.  Andereon,  2  Pelcre's'U. 
S.  Bep.  150,  it  vaa  decided,  that  the  law  regDlattng  ibe  reaponiibility  of  common 
carrier  did  not  apply  to  the  caie  of  carrying  human  beinga,  »nch  aa  negro  slaves, 
tinleaa  the  loas  was  occoaiooed  by  the  negligeQce  and  unakilfalness  of  tbe  ciLrrier  or 
his  ageots.  It  was  decided,  ia  Talmadge  v.  ZanesTille  &  M.  R.  Co.  11  Ohio  Bep. 
197,  that  if  a  coach  be  apaet  by  the  negligena  of  the  driver,  an  injured  passeatjier  may 
tecorer  hia'damoges  from  the  proprieton.  But  tlie  coach  proprietors  cannot  recover 
an  indemnity  over  agalDal  the  rood  company  for  their  Diligence  in  not  keeping  ibe 
road  in  repair.  The  proprietors  in  bolb  cages  were  wrongdoers  by  their  negligence, 
and  (he  proprietor  of  the  coach  can  only  recorer  his  direct  damagesfor  the  injury  done 
to  his  coach  by  the  bad  road  of  Ihc  company, 

(e)  Wordsworth  v.  Willnn,  5  Esp,  N.  P.  Rep.  273.    Mayhew  v.  Boyce,  1  Starkie's 


1  Peek  c.  Noil,  3  M'Lenn'a  B.  22.    If  a  passenger,  who,  during  bis  journey,  kept  his 
'ercoat  in  his  posaession,  upon  going  from  the  car,  leaves  it  behind,  and  it  be  lost,  the 
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I  the  owiieTa.Kexe  not  anawarnble  aa  caTrien  Jbi.  thsJiaggage  of 
/  tiie  passengers,  unleas  a  diatioct  price  was  paid  for  the  baggage; 
I  and  that  it  was  not  ostial  to  chai^  for  ba^;age,  unle^a  it  ei- 
[  ceeded  a  certain  amoant  in  weight  o£-^aantity.  (a)  But  tlie 
castod  J'  of  the  baggage  is  an  accessory  to  the  piioinpal  contract ; 
and  the  modern  doctrine  and'thf  tendency  of  the  modem  cases 
seem  to  be,  to  place  coach  proprietors,  in  K»itSfi|.to.  baggage^ 


Hap.  3S3.    Jones  o.  Bajce,  ibid.  493.    Jm1lm>d  «.  ToUett,  S  ibid.  87.    Dadle;  p. 
Smith,  1  Campb.  Sep.  167.   larael  v.  Clact  &  Clincli,  4  £sp.  fi.  P.  Rep.  ii59.    Sbtrp 
V.  Grej,  9  Bing.  Bep.  4E>7.    If  a,  cairiage  be  npaet  and  ik  ptuaeDg;«r  injured,  it  it  in- 
cnmbeat  od  the  port  of  (he  owaer  to  relieTe  bimicif  from  damages  to  proie  that  the 
drirer  was  a  persoQ  of  competeol  skill,  of  good  habiti,  «nd  in  sTei?  respect  qualified 
and  Boitabl;  prepared  for  the  botineM,  and  that  he  acted  on  the  occasion  with  reason- 
able skill,  and  with  the  ntroost  prndenco  and  caution.     Stokeg  v.  SalionBlall,  13 
Petera,  IBl.    U'Kinncj  v.  Neil,  1   M'Leaa'i  Sep.  B40.    Feck  n.  Neil,  3  ibid.  SS. 
Haury  e,  Talmadge,  a  M'Lean'a  Bep.  197,     This  qnestion,  as  lo  the  rcBpoasibilHy 
'.  of  the  proprietors  of  atage-coacbes  for  aucidencs  to  paaasDgen,  was  ablj  and  leamedl; 
;  ditcusaed  in  the  case  of  logaJIt  v.  Bills,  9  MetcalTs  Bep.  I,  aod  it  woe  a^jodged  that 
:  the  proprietors  were  answerable  for  injnriea  to  a  paiseuger  reBnlting  from  a  defect  in 
,  a  coach  which  might  have  been  diacovered  bj  the  most  careful  and  thorough  exam- 
;  ioation,  but  not  from  iqjaries  resalting  from  defects  not  so  discovwable.   This  appean 

1(0  be  a  reasonable  and  sound  distiiictioo.  The  cose  went  further,  and  held  that  fhe 
proprietors  were  liable  for  an  injur;  to  a  passenger  ia  leaping  from  the  coach,  pio- 
,  Tided  it  was  an  act  tmder  the  circumstances  of  "  reasonable  precantion."  i 

(a)  Middlcton  v.  PowUr,  1  Salk.  Bep.  3S3.    Upebare  ir.  Aidee,  Com; n's  Bep.  S&. 


eompauy  is  not  Uable  at  a  eonmon  corrMr.  Tower  v.  Scheneotad;  R.  R.  Co.  T  Hill's  S.  T. 
Rep.  IT. 

At  common  law  no  aotlon  lias  byA  widow  for  the  loss  of  her  hnsband,  or  bj  a  father  for 
th&  1MB  of  his  child  agiunil  a  railway  company,  bj  the  negHgenee  of  the  latter.  Carey 
V.  Berkshire  Railroad  Co,  1  Cashing  B.  4TG,  For  statatory  actions  in  such  casea,  see  M^pro, 
172,  n.  There  is  no  dlsUnotlon  between  railroads  and  ordinary  bigfaways  as  to  the  eare 
required  in  the  managemant  of  vehicles  upon  them.  Beers  v.  Uaniatontc  R.  R.  Col  19 
Conu.  R.  see. 

1  la  Hegeiriami  i.  W.  R.  R.  Co.  3  Kern.  9,  the  company  waa  held  responsible  for  inju- 
ries cnosed  by  a  defect  ia  a  car-ai)e  which  migbl  hare  been  discoveied  in  tlio  process  of 
manufacture,  though  It  conld  not  be  found  by  tHe  closest  eilenia]  axamtnation,  and  tboagb 
the  car  was  obtained  fhmi  ekilfnl  mannfsctnren.  See  Cartiss  v.  R.  &  S.  R.  B.  Co.  30  Barb. 
383.  Frink  c.  Potter,  IT  lit.  20«.  As  to  bow  far  the  negSigencB  of  the  passenger  Is  a 
defence  to  the  earner,  see  R.  R.  Co.  e.  Aspell,  3B  Fenn.  147.  Holbroeh  «.  U.  &  S.  R.  R. 
Co.  2  Kern.  238.  Marlio  a.  Q.  N.  B.  Co.  80  Eng.  L,  &  Eq.  478.  On  the  liability  of  oom-  . 
mon  carriers  for  pnsaenRars  gratuitously  carried,  see  P.  &  E.  R.  R.  Co.  t.  DeAy,  14  How. 
4B8.  Steamboat  New  World  e.  King,  16  How.  469.  It  was  hold  in  Petofs  v.  Bylands, 
30  Penn,  497,  that  the  ownen  of  cars  were  responsible  as  common  carriers,  of  passengers, 
though  the  railroad  was  owned  by  the  state  and  the  cars  managed  by  its  agents.  See 
Scbopman  «.  B.  &  W.  B.  B.  S  Cnsh.  34.    Hentield  a.  Adams,  19  OaA.  S77. 
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npoD  the  ordioary  footing  of  common  oarriera.  (a) '  Whenever 
the  owner  of  (be  coach  becomes  answerable  as  a  carrier  for  the 
safety  of  the  baggage,  he  is  not  discharged  in  consequence  of 
any  particular  care  over  his  baggage,  which  the  passenger  may 
have  voluntarily  assuraed.  {b) '  The  responsibility  of  the  pro-  i 
phetors  of  post  coaches  is  i>f™f  jiannlly  »n  lirH'twl.  by  means  of  1 
a,  apedaTiibtice,  (c)  ae  probably  to  reader  this  point  quite  unim-  I 


(o)  Brooke  r.  Pickwick,*  Bing.  Hep.  S18.  1  Bell's  Com.  475.  Store's  Com.- 
f  499.  Hollirter  o.  Nowlan,  19  Wendell,  334.  .  Havkios  v.  Hoffman,  fl  HUl'a  N.  T. 
Hep.  SS6.  la  the  case  of  the  Orange  Coant;  Bank  d.  Brown,  9  Wendetl'l  Hep.  B5, 
it  was  held,  afler  a  verf  full  diKUMion,  that  a  common  carrier,  aa  tn  the  case  of  the 
owner  of  a  sMamboac,  who  cairiei  passenger!  and  their  baggage,  is  responsibte  for  lbs 
baggage,  if  lost,  allhongh  no  distinct  price  be  paid  for  its  tranaportation.  But  where 
the  baggage  consists  of  an  ordiQaij  travelling  trunk,  in  which  there  is  a  large  sum  of 
moDCf ,  exceeding  an  amount  ordinarily  carried  for  travelling  expenses,  soch  moncj  ' 
ie  not  considered  as  inclnded  under  the  term  baggage,  so  as  to  render  the  carrier  re- 
sponsible for  it.  So  if  a  trunk  containing  Talaable  merchandise,  wu  deposited  as 
baggage,  andloat,  the  carrier  was  held  not  liable.  Pardee  v.  Drew,  25  Wendell,  459. 
Eswkins  V.  HoETman,  6  Hill's  N.  Y.  Hep.  586,  8.  P."  The  act  of  congress  of  March 
S,  1819,  cb.  170,  regulates  the  conveyance  of  passengers  in  American  vessels  from 
foreign  countries  to  the  United 'Slates,  as  to  nnmbers  and  their  subsistence.  The  sub- 
stance of  the  English  statute  regnlatione  respecting  passengers,  is  given  in  Abbott  on 
Shipping,  Sth  Am.  edit,  Boston,  1S46,  ch.  B,  p.  382.  An  English  statute  of  8  &  9 
Victoria,  enables  canal  companies  to  become  common  carriers  of  goods. 

(6)  Chambre,  J.,  io  Hobinson  v.  Dunmore,  S  Bos.  &  Pull.  41B. 

(c)  Clarke  d.  Gra;,  6  East's  Hep.  564.  But  in  EoUister  c.  Nowlen,  (u5.  nip.)  Cole  v.'^^ 
Goodwin,  18  Wendell,  351,  and  Camden  Railroad  Company  n.  Belknap,  31  ib.  354, X 
it  was  held,  that  a  carrier  could  not  restrict  his  common-law  liabilitj  by  a  generalO 
notice  that  the  tuggage  of  passengers  was  at  the  risk  of  the  owners,  even  though  thatN 
notice  be  brongbt  home  to  the  knowledge  of  the  owner.  The  restriction  can  only  be^ 
by  exprasB  contract.  \ 

y  Peiiotli  c.  McLaughlin,  1  Strobhart  R.  463.  In  Connecticnt  It  Is  provided,  that  if  a 
passenf^r  be  senarated  from  his  baggage,  be  may  reqnire  a  check  of  the  company.  Rev. 
St.  1S4S,  tit.  44.  In  New  York,  there  is  a  somewhat  simitar  prevision,  with  the  important 
addition,  that  if  the  baggage  b«  not  returned  on  the  production  of  the  cbecli,  the  owner 
may  be  a  witness  to  prove  Its  value  and  contents.     Laws  of  New  York,  ISED,  p.  232,  ^  S7. 

*  See,  however,  Cohen  v.  Frost,  E  Dner,  8SG.  As  to  the  responsibility  of  a  ferryman  for 
the  loss  of  a  horse  on  board  his  boat  in  oharKe  of  the  nwner,  see  Willoughb]'  v,  Horridgs, 
16  £ng.  L.  &  Eq,  487.  White  o.  Wlnniaimmet  Co,  T  Cuih.  IGS.  Wilson  r.  Hamilton, 
t  Q^ilo,  St.  733.  As  to  the  liability  of  ralkoad  companiei  for  baggage  carried  by  their 
portera  from  the  cars  to  a  hackney  coach,  see  Richards  v.  L.  B.  &  S.  C,  B.  Co,  1  C.  B. 
ete.     Butcher  «.  L.  &  S.  W.  S.  Co.  IS  £ng.  L.  &  Eq.  847. 

*  See  also  Bomoi  v,  Hucwell,  9  Humph,  eu.  Dibble  e.  Brown,  13  Geo.  21T.  Doyle  «. 
Kiser,  e  Ind.  342.  Jordan  «,  Fall  Biver  B.  R.  Co.  G  Cnsh,  69.  Collins  v.  B,  ft  M.  B.  R. 
10  CMh.  504.  G.  N.  R.  •.  Shepherd,  9  Eog,  L.  &  Eq.  477,  and  Am.  editWa  note,  S.  0. 
14  Eng.  L.  &  Eq.  MT. 
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portant.  The  coacb,  or  steamboat,  or  railroad  car  proprietor,  is 
not  at  liberty  to  turn  away  passengers,  if  he  has  sufficient  room 
and  accommodation.  He  is  bound  to  provide  competent  vehi- 
cles, suitably  and  safely  equipped,  and  with  careful  and  skilful 
persons  to  manage  them,  (a)  He  is  bound  to  give  all  reason- 
able facilities  for  the  reception  and  comfort  of  the  pas- 
*  602  sengers,  and  to  use  all  precautions,  *  as  far  as  human 
care  and  foresight  will  go,  for  their  safety  on  the  road. 
He  is  answerable  for  the  smallest  negligence  in  himself  or  his 
servants.  (6) ' 

The  books  aboond  with  strong  cases  of  recovery  against 
common  carriers,  without  any  fault  on  their  part,  and  we  can- 


(□)  Bretherton  t>.  Wood,  3  Brad.  &  Bing.  Rep.  St.  Israel  t>.  Clark  &■•  Clinch,  4 
Kep.  N.  F.  Hep.  2»9,  Aetoo  f.  Heaveo,  S  ibid.  533.  Crofts  d.  Waierhoasc,  3  Binj;. 
Bep.  319.  Christie  e.  Griggs,  S  Campb.  N.  P.  Rep.  79.  Jackson  n.  Tolleu,  2  Star- 
kie'B  Sep.  37.  1  Bell's  Com.  462.  Jenclu  b.  Coleman,  2  Snmuer'B  Bep.  221, 224. 
Sharp  D,  Grey,  9  Bingham,  4S7.  Ansell  d.  Waierhonse,  >  Chictyi  Bep.  I.  Massitar 
V.  Cooper,  4  £<p.  Bep.  260.  1  Belt's  Com.  4SS.  Storj  on  Bailment,  f  591-597.  In 
the  casa  of  Jcacks  ti.  Coleman,  it  wis  held  that  the  proprietor  was  not  bound  to  re- 
ceive passengers  who  woald  not  comply  with  the  reasoniible  regulstions  of  the  boat  or 
Tehicle,  or  were  guilty  of  gross  and  Tulgar  habits  of  condnct,  or  who  were  disorderly, 
or  whose  cbaracteiB  were  uneqaivocaUy  bad,  or  whose  object  was  clearly  for  hostile 
or  injurioQH  purposes.     Story  on  Bailment, }  691,  2d  edit." 

(t)  Aston  V.  Hearen,  2  Esp.  N.  P.  Bep.  533.  Christie  o.  Qriggs,  2  Campb.  N.  P. 
Rep.  79.    Slor/s  Com.  J  601.    Stokes  v.  Saltonitoll,  13  Peters's  Rep.  181,  193. 

■  A  person  who  pnrchasee  a  ticlcet  entitling  him,  by  the  roles  of  a  railroad,  to  a  continn- 
ons  passage  through  tlia  entire  route,  at  a  reduced  price,  caneot  insist  upon  being  taken 
up  as  a  way  passenger  at  sucti  stations  as  he  may  elect  lo  atop  at    Cheney  v.  The  Boston 

6  M.  R.  R.  Co.  11  Met.  R.  lat.  A  servaat,  travelling  with  bis  master,  may  recover  for  a 
loss,  tliougli  the  master  took  aod  paid  for  Uie  passage  Ueket  Maraball  n  York,  &c  Co. 
T  Bag.  L.  &  Eq.  R.  fil9. 

*  So,  in  the  disohai^  of  their  duty  to  travellen  and  their  property,  and  for  their  own 
oonvenlence,  railroad  oompanles  may  establish  and  enforce  reasonable  regulations  with 
respect  to  tliose  vrho  may  anlsr  their  dep6ts  or  other  bnildiagi.    ClommoDWealtb  s.  Pawer, 

7  Mat.  R.  69B.    Hull  v.  Power,  12  lb.  482. 

By  a  statute  or  Mains,  the  master  and  engineers  of  steamboats  are  deelared  guilty  of  a 
misdemeanor,  when  a  boilsr  baists  by  reason  of  their  ignorance,  neglect,  or  competition  in 
speed,  by  which  hamaa  life  is  endangered.  Ttiey  are  declared  gnQty  of  Runubujiliter,  if 
death  ensne;  and  tlie  owners  are  liable  in  a  sum  not  exceeding  two  thonsand  dollars  to  the 
heirs  of  the  deceased.     Acte  of  Maine,  1B4B,  ch.  70. 

An  act  similar  in  character,  applicable  to  r^iniads,  has  been  passed  in  New  Hampshire. 
Laws,  New  Hampshire,  1860,  ch.  963.  In  Mass.  by  Stat.  1868,  c.' 419,  any  person  guilty  of 
gross  carelessness  in  managing  a  railroad  train,  steamboat,  or  other  public  coDveyance, 
while  used  for  conveying  passengers,  may  b«  Sned  not  more  than  five  thousand  dollars,  i» 
imprisoned  not  more  than  three  years. 
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not  but  admire  the  steady  and  firm  aopport  which  the  EnglUh 
coTirte  of  justice  have  miiformly  and  inflexibly  given  to  the  eal- 
Qtary  mles  of  law  on  this  subject,  without  bending  to  popular 
symputhies,  or  yidding  to  the  faardshipa  of  a  particular  case. 
In  Morxe  t.  Slue,  (a)  armed  persons  had  entered  on  board  the 
vessel  in  the  night  time,  in  the  river  Thames,  under  pretence  of 
impressing  seamen,  and  plundered  the  vessel ;  and  in  Foncard 
V.  Pittard,  (6)  the  common  carrier  lost  a  parcel  of  hops  by  a  fire, 
which,  in  the  night,  originated  within  one  hundred  yards  of  the 
place  where  he  had  deposited  the  hops,  and,  raging  with  irre- 
sistible violence,  reached  and  destroyed  them.  The  loss,  in 
both  those  cases,  was  by  inpvitahlA  minfni-tmie,  without  the  least 
shadow  of  fault  or  neglect  imputable  to  the  carrier ;  and  yet 
Sir  Matthew  Hale,  in  the  one  case,  and  Lord  Mansfield  in  the 
other,  delivered  the  unanimous  opinion  of  the  K.  B.  in  favor  of 
a  great  principle  of  public  policy,  which  has  proved  to  be  of 
eminent  value  to  the  morais  and  commerce  of  iiie  nation  in 
succeeding  generations.  The  rale  makes  the  common  carrier  in 
the  nature  of  an  insurer,  and  answerable,  fotiseiy:  loss  noFtp  , 
b«  attributed  to  the  act  of  Crod,  or  public. enfimiea^  According 
to  Lord  Holt,  it  was  "  a  poUtic  establishment,  contrived  by  the 
policy  of  the  law,  for  the  safety  of  all  persons,  the  necessity  of 
whose  a&irs  obliged  them  to  trust  these  sorts  of  persons ; "  and 
it  was  introduced  to  prevent  ^he  necessity  of  going  into  cir- 
cumstances impossible  to  be  umavelled.  The  law  presumed 
against  the  public  carrier  imiess  he  could  show  it  was 
done  *by  public  enemies,  or  such  acts  as  could  not  hap-  *603 
pen  by  the  intervention  of  man,  as  lightning  and  tempests. 
If  it  were  not  for  such  a  rule,  the  carrier  might  contrive,' by 
means  not  to  be  detected,  to  be  robbed  of  his  goods,  in  order  to 
shsire  the  spoiL  (c)     SheriifB  and  jailers,  in  respect  to  debtors  in 


(a)  Sapra,  p.  599.  {b)  1  Term  Bep.  aT. 

(e)  Jones  on  Bailment,  103-111.    Lord  Holl,iaCogg«  w.  Bernsrd,  S  U.  RBynt. 

1  He  itI11  not  be  discharged  from  Mb  liability  to  pay  Tot  goods  lost,  though,  without  his 
fanlt,  thej  ore  seized  and  coofiacsted  by  a  foreign  power.  Spence  v.  Chodvick,  10  Ad.  & 
El.  (N.  S.)  B.  617.  And  the  aot  of  God  mast  be  the proziinati  cnnae  of  the  loss.  King  o. 
Shepherd,  8  Story's  R.  S49.  In  the  absence  of  any  special  agreement,  the  carrier  will  be 
liable  for  a  lose  by  coliision  at  BBa,in  which  twifAir  coUWiBfftJMwfwiu  in/au/t.  Plaisted  b. 
Boston  &  K.  &o.  Co.  3T  Maine  R.  1S3.    Sea  12  Smedes  and  M.  B.  (99. 
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custody,  have  been  placed  under  the  same  reBponsibility  as  com- 
mon cameT3.  (a) 

The  common  carrier  is  reaponsible  for  the  loss  of  a  box  or 
parcel  ofgooda,  though  he  be  ignorant  of  the  contents,  or  though 
ttose  contenta  be  ever  so  vedoable,  nnleBs  he  made  a  special 
acceptance,  (b)  ^    But  the  rulsJa-aub}ectuta-a~zeasoBftMe-^tnti- 

Ification;  and  if  tha^wner  he  f^iiilty  of  any  fraud  nr  impnaitinn 
in  respect  to  the  carrier,  as  by  concealinpj  the  value  or  nature"  of 
the  article,  or  deludes  him  by  hie  own  carelessness  in  treating 
the  parcel  as^a  thing  of  noj^ue,  he  cannot  hold  bim  liable  for 
the  loss  of  the  gooda.  Such  an  imposition  destroys  all  just 
claim  to  indemni^ ;  for  it  goes  to  deprive  the  carrier  of  the 
compensation  which  he  is  entitled  to,  In  proportion  to  the  value 
of  the  article  intrusted  to  his  care,  and  the  consequent 
'  604  risk  which  he  incurs ;  '  and  it  tends  to  lessen  the  vigilance 
that  the  carrier  would  otherwise  bestow,  (c) 

909.  Burda?  d.  EiijgenB,  rlwd  in  1  Tenn  Rep.  33.  Trent  NftTigation  Co.  v.  Wood, 
3  Bap.  N.  P.  Bep.  127.  Hjde  v.  Trent  »nd  Mersey  NnyigBtion  Co.  5  Tonn  Kep.  3S9. 
If  a  Tesael  be  lost  by  means  of  the  shifting  nf  a  bnoj  in  the  chimuel,  tfae  comiDon  ear- 
lier ii  atUl  rcspoaaible.  It  vas  not  aa  anaroidable  peril.  Beavee  a.  Watennaif,  S 
Speer*!  S.  C.  Bep.  197. 

(a)  Elliott  B.  Dake  of  Korfi^k,  4  Tenn  B«p.  789.  Aleept  v.  Ejles,  2  H.  BUcka. 
Bep.  108.  Green  e.  Hem,  2  Peon.  Bep.  by  P.  &  W.  167.  Oh.  3.  Gib«on,  in  ihii  last 
case,  vindicatea  with  great  force  the  stem  policy  of  the  mle  of  the  commoa  law,  in  its 
Application  to  aberiS's  and  jailori.  The  Code  Kapoleon  and  the  Civil  Code  of  Lon- 
islaoa,  have  declared,  in  ibo  same  words,  ttiat  carrien  and  watermen  were  subji'ct  to 
the  like  obligations  acd  daties  as  tavern-keepers,  and  that  thej  were  reBponsible  for 
goods  intmited  to  them,  against  loss  and  damage  hy  theft  or  otherwiie,  ualess  they 
could  ahow  that  the  loss  proceeded  trotajorct  majam,  or  aQfoatrollable  events.  Code 
Napoleon,  art.  1782,  1781,  1939,  1953,  1954.  Civil  Code  of  Louiai&nft,  art.  S7S3, 
37S9,  £910,  S9S9. 

(b)  Tilcbbnme  ».  White,  1  Str.  Bep.  145.  Pbillipi  t>.  Barle,  8  Pick.  Rep.  183. 
Halpica  d.  M'Eown,  1  Loait.  Bep.  S48.  The  latter  case  speaks  of  tfae  principle  a« 
donbtfol ;  bnt  conclades  it  to  be  tbe  belter  opinion,  that  tfae  master  miuld  be  reapon- 
tible  for  a  tmnk  or  parcel  received  on  board  of  a. vessel  without  any  informatioo  of  iU 
contents,  nnless  there  be  a  notice  or  declaration  that  he  was  not  lo  be  reaponaible. 

(c)  Gibbon  d.  Fajnton,  4  Burr.  Bep.  SS9a.  Clay  u.  WjUan,  1  H.  Blacks.  Bep.  39B. 
Batson  c.  Donovan,  4  Bam.  &  Aid.  21.  FhiUipa  n.  Eerie,  8  Pick.  Bep.  t8S.  Bald- 
win. V.  Collins,  9  Bobinson's  Louii.  Bep.  468.    And  tee  supra,  601,  note  a. 

1  In  Uichlgu,  •  person  losing  luggage.  Is  permitted  to  teitlfy  to  bia  Ion ;  but  he  cannot, 
in  snch  case,  udIbbb  corroLorsIed,  recover  more  than  SIGO.  Laws  of  Uich.  1860,  p.  SOT. 
Tbe  owner  of  a  tnink  is  admitted  by  tbe  courts  of  Ohio  to  testify  to  rla  contents.  It  is 
put  on  the  ground  of  necessity.  Had  Biver  Co.  e.  Fulton,  aO  Ohio  B.  SIB.  Tbe  testimCHir 
is  only  evidence  of  such  articles  as  are  usually  carried  in  travelling  trunks.  See9Ens.  L. 
&  Eq.  480,  note  by  Am.  Ed. 
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If  goods  be  destroyed  by  necessity^  as  by  throwing  them  over- 
board from  a  vessel  or  barge,  for  the  preservation  of  the  vessel 
and  crew  in  a  tempest,  the  carrier  is  not  liable,  (a)  The  respop- 
sibility  of  the  common  carrier  does  not  commepce  until  there 
has  l'^"_^'^"^"Bl*1*'f  '^fiJivery  to^bim  ;  an<i  iff  ftpj.ofdinf[  to  the 
usage  ofthe  bUBJiieBs,  it  be  a  sufficient  delivery_to_  leave  the 
goods  OP  thejdockj^by  ornear  the  onrp^fa  Hoot,  ygt  |yp  mnat 
be  accompanied  y^tt*  *^''f"Bfl  np^ird?  to  ihf.  rMin-iRr.  (ft)  When 
the  responsibility  has  begun,  it  continues  until  there  has  been  a 
due  delivery  by  him,  or  he  has  discharged  himself  of  the  custody 
of  the  goods  in  his  character  of  common  carrier,  (c)  There  has 
been  some  doubt  in  the  books  as  to  what  facte  amounted  to  a 
delivery,  so  as  to  discharge  the  common  carrier.  If  it  be  the 
business  of  the  carrier  to  deliver  goods  at  the  house  to  which 
they  were  directed,  be  is  bound  to  do  so,  and  to  give  notice  to 
the  consignee,  (ff)  In  Hyde  v.  Trent  and  Mersey  Navigation 
Company,  [e)  it  waa  much  discussed  whether  the  carrier  was 
bound  to  deliver  to  the  individual  at  his  house,  or  whether  he 
discharged  himself  by  delivery  to  a  porter  at  the  inn  in  the 
place  of  destination.  The  opinion  of  the  majority  of  the  court 
(though  there  was  no  decision  oh  the  point)  was,  that  the  risk 
of  the  carrier  continued  until  a  personal  delivery  at  the  house 
or  place  of  deposit  of  the  consignee,  with  notice.  The  actual 
delivery  to  the  proper  person  is  generaUy  conceded  to  be 
the  duty  of  the  camer;(/)'  *and  it  is  settled  that  he    *605 


(a)  Moose's  case,  12  Co.  63.    Smith  f.  Wright,  1  Caines'e  Bop.  43- 

{b)  Pscbuil  o.  Getman,  6  Coven's  Kep.  757.  And  see  alio  Selwaj  v.  HoHowaf, 
1  Ld:  RsTm,  46.    Cobban  v.  Downe,  S  Eap.  Rep.  II. 

(t)  Qarsido  V.  Trept  and  Meraey  NsvigaiioQ  Compiiuj,  i  Term  Rep.  581.  Ejde 
ti.  Trent  sod  Uencj  Navigation  Company,  5  Term  Rep.  389. 

{d)  Golden  V.  Manning,  2  W.  Blacks.  Rep.  916.  3  Wilson,  439,  433,  S.  C  Storr 
V.  Crowley,  1  M'Clell.  &  Tonnge,  1B9. 

(e)  5  Tena  Rep.  389. 

(/)  Smith  V.  Home,  8  Tannt.  Bep.  144.  Bodcuham  n.  Bennett,  4  Price's  ExcS. 
Rep.  31.  QametC  b.  Willan,  5  Bam.  &  Aid.  S3.  DatF  v.  Badd,  3  Brod.  &  Bing. 
Rep.  177.  Bonney  o.  The  Huntress,  Dareis's  Dist.  Ct.  R.  8S.  In  Mnachamp  e. 
Lancaster  R.  W.  Co.  8  Meeaon  &  W.  421,  the  important  principle  itm  declared,  that 
if  a  parcel  be  delirered  to  the  carrier  whose  principals  cany  only  lo  a  particular 
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cannot  dispute  the  title  of  a  party  who  deliTcrs  goods  to 
him.  (a)     The  consignee  may  take  charge  of  the  goods  before 
they  have  arrived  at  their  extreme  or  ultimate  place  of  delivery, 
and  the  carrier's  risk  will  then  terminate,  (b)     In  New  York,  it 
was  held,  in  OstroMler  v.  Brown,  (c)  that  placing  goods  on  the 


place,  to  be  carried  continooiulj  bj  different  lines  to  the  nltim&te  place,  the  princi- 
pals remaiD  rosponsible  for  the  safe  delivery  la  Che  nltimal«  deetjaatioc'  Watioa  v. 
Ambergate  Co.  3  Eng.  L.  &  Eq.  497.  The  goods  loct  were  modek  intended  for  com- 
petition R>r  a  prize.  The  damage*  allowed  were  aimplj  lb«  talae  of  tbo  goods.  See 
Boofae  V.  Midland  Co.  U  Eng.  L.  &  Bq.  ITS.  Fowles  v.  Qreal  Western  Co.  IG  Kag. 
L.  &  Eq.  531.  Scotthom  v.  South  Staffordshire  Co.  18  id.  553.  But  soe  FaiTDers' 
&  Mechanics'  Bank  d.  Champlain  T.  Co.  16  Vermont  R.  52.  18  Vennont  B.  131. 
Van  SantToord  b.  St  John,  S  Hilt,  138.  Wilcox  e.  Parmelee,  3  Saadf.  S.  C.  R.  GtO. 
Moora  t>.  Evans,  14  Barb.  R,  5S4.  Paiwini  v.  Honieaih,  IS  Bub.  R.  353.  Ownen 
of  goods  delivered  to  proprietors  of  an  express  line,  are  Imuiid  bj  contracts  made  be- 
tween the  forwarders  and  the  carriers.  Stoddard  v.  Long  Island  B.  Co.  5  Sandf.  K. 
180.    New  Jerse;  Steam  N.  Co.  o.  Merchants'  Bank,  6  Howard's  R.  344. 

(a)  Miles  v.  CatUe,  6  Bing.  Bep.  743. 

(Ii)  Strong  V.  NataUj,  4  Bos.  &  Poll.  16. 

(c)  15  Johns.  Rep.  39.  In  ChJckering  v.  Fowler,  4  Pick.  Rep-  371,  it  ww  held, 
diat  in  the  absence  of  any  special  custom,  a  deliver;  at  the  vAarf,  which  is  the  usual 
place  of  deliver;,  ailh  notice  to  Uie  consignee,  is  a  deliverj  to  the  consignee.  Eodm 
V.  Schooner  Lexington,  N.  Y.  District  Court,  a  N.  T.  Legal  Observer,  4.  S.  P.  Tha 
came  role  was  declared  in  Cope  v.  Cordova,  1  Rawlo'i  Rep.  203 ;  and  it  was  grounded 
on  the  fact  of  the  general  practice  in  relation  to  goods  coming  from  a  foreign  port. 
InNew  York,  in  the  case  of  Fox  n.  Blossom,  [N.  T.  Common  Pleas,  October,  IS3S,} 
it  was  proved  upon  the  trial  to  be  the  nDderstaiiding,  that  the  carrier's  nspoorilHlilT 
ceased  when  the  goods  were  landed  an  the  ahar/;  bat  the  decision  was,  that  the  delir- 
wy  was  not  complete  nntit  the  goods  were  carofblly  separated  and  designated  for  the 
consignee.  And  in  the  case  of  Facard  u.  Bordier,  decided  in  the  Supreme  Court  of 
Louisiana,  in  the  winter  of  1831-33,  it  was  held,  that  landing  goods  by  the  captain  of 
a  vessel  on  the  levee  at  New  Orlaens,  being  the  usual  place  of  unloading,  with  notice 
in  the  newspapers  to  the  consignees,  was  not  sufficient.  The  notice  must  be  lunii^t 
home  to  the  consignee.  So,  a  person  undertook  to  carry  boxes  of  lumber  down  the 
river  to  a  certain  cove,  and  being  refused  a  place  of  deposit  there,  he  depoaiied  them 
near  by,  in  as  safe  a  plaoe  as  could  be  found,  and  lett  them,  and  they  were  afterwards 

'  The  American  cases  do  not  support  this  doctrine.  Farmen'  and  Mechanioa'  Bank  v. 
Champlain  T.  Co.  38  Vt.  186,  209.  Natting  c.  Connecticut  River  R.  B.  1  Qray,  MS. 
Elmore  e.  Naugatnck  R.  B.  Go.  23  Conn.  467.  M.  E.  B.  Oo.  e.  Waterbary  Button  Ca 
21  ibid.  tee.  Uood  v.  X.  T.  &  N.  H.  S.  R.  Co.  3S  Ibid.  1,  GOa.  In  this  last. case  it  W«> 
held  that  a  raiboad  company  could  not  contract  for  liability  beyond  their  chartered  limits, 
OmTo,  Noyes  v.  R.  &  B.  E.  K.  Co.  1  Wms.  110.  See  also  Hart  ■.  R.  &  S.  R  R.  Co. 
4  Seld.  37.  Eyie  c.  L.  B.  B.  Co.  10  Rich.  L.  862.  It  was  decided  in  Schopman  r.  B.  & 
W.  R.  R.  Co.  9  Cuah.  34,  that  a  railroad  company  Is  a  commoa  carrier  of  the  passengers 
whom  It  receives  on  to  its  track  and  into  the  charge  of  ita  agents  in  the  cars  of  another 
company. 
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whar^  without  notice  to  the  oooBigiiee,  is  not  a  delivery  to  the 
consigaee,  so  as  to  diacbarge  the  carrier,  even  though  there  was 
4  usage  to  deliver  goods  in  that  maoDer.  The  carrier  must  not 
leave  or  abandon  the  goods  on  the  wharf,  even  though  there  be 
an  inability  or  refusal  of  the  consignee  to  receive  them.' 

Jia  carriers  by  water'were  liable  at  common  law  to  the  same 
extent  as  land  carriers,  and  as  their  responsibility  was  more  ex- 
tensive, and  their  risk  greater  from  the  facilities  for  the  commia- 


eanied  awsy  by  (be  flood  and  lost,  and  he  wm  held  responiible.    The  carrier  did  not 

continac  his  care  nnlil  he  had  given  nolice  to  the  owner,  and  until  the  latter  had  a 
reasonable  time  (o  aesume  Che  care  of  them,  and  tiierefore  he  waa  held  liable.  Pick- 
ett 0,  Downer,  4  VermoHE  Bep.  SI.  In  the  c«se  of  aib*OD  r.  Culver,  17  Wendell, 
SOS,  the  duty  of  the  common  carrier  rccoired  a  full  discussion,  and  it  iras  considered 
to  be  the  settled  rule,  that  aclua^  dtHi-ern  of  the  good9  to  the  consignee  was  neceasaiy 
in  order  to  discharge  the  carrier,  aaless  it  waa  ihe  course  of  the  bnsiuess  lo  leave  the 
goods  M  specifled  places,  and  thea  noltoe  of  the  arrival  and  place  of  deposit,  cornea 
in  lieu  of  personal  deliver;.  Carriers  bj  ships  and  boats  must  stop  at  the  wharf,  and 
railroad  cars  must  remain  on  the  track.  Nothing  will  dispense  with  the  nccossily  of 
the  notice  instead  of  actual  deliveiy,  bat  some  uniform  and  notorians  osage  pre. 
turned  to  be  known  Co  the  consigiiee.  The  necessil;  of  detiverj  of  baggt^e  to  dte 
paeeengCT  at  the  end  of  his  journey  by  tlio  common  carrier,  before  his  responsibility 
CMt  cease,  was  strangely  inculcated  by  chc  judgM  in  che  cntc  of  Cole  v.  Goodwin,  19 
Wendell,  251,  and  also  in  Powell  v.  Myent,  2B  Wendell,  S91.  So,  in  Hemphill  d. 
Cheuie,  6  Watts  &  tJerg.  62,  it  wa^  held  chaC  the  responsibility  of  a  carrier  upon  Iht 
OMd  Riofr  did  not  oeaae  upon  the  delivery  of  goods  on  Che  wharf,  with  notice  lo  t^ 
consignee.  There  taiisC  be  an  actual  delivery  to  the  cousigDce"  Though  as  a  gen- 
eral role,  the  carrier  must  deliver  the  goods  to  the  consignee  at  the  place  of  delivery ; 
yet  where  the  tiansportaCion  is  by  tcbscU  or  boaLt,  notice  of  the  arrival  and  place  of 
deposit  come  in  lien  of  personal  delivery.  If  Clie  consignee  be  dead,  or  cannot  be 
fonnd,  or  refuses  to  receive,  Che  carrier  may  relieve  himself  by  placing  the  goods  in 
More  wich  a  responskble  pcrmn  in  thf^  bnsineBB  aC  that  place,  and  che  storekeeper 
tiecomes  the  agent  or  bailee  of  the  owner  of  the  property.  Fisk  u.  Newton,  1  Denio,  45. 


>  S«  Price  V.  Powell,  8  Ccmst.R.al2, 334.  Ooold  t>.  Chapin,  10  Barb.  813.  UiilercS. 
N.  Co.  13  id.  S61.  The  Peytona,  2  Curt.  C.  C.  21.  The  QmAon,  Olcocc,  4S.  Id  Thomas 
«.  B.  &  P.  fi.  B.  Co.  10  Uet.  4TZ,  iC  was  held  that  the  liability  of  a  railroad  fompaDy  as  • 
common  carrier  ends  upon  the  arrival  and  storage  of  the  goods  in  the  station.  IC  then  be- 
oomes  liable  as  a  warehouseman.  '  In  Nprway  PI.  Co.  c.  B.  &  M,  B.  B.  Co.  1  Cray,  268, 
the  same  doctrine  was  affirmed  iif  a  case  where  the  goods  were  destroyed  in  the  station 
hoDse,  before  the  consignee  had  had  an  oppoitnnity  Co  remove  them,  and  tlie  company  was 
held  only  Co  Ihe  liabUiCy  of  a  warehouseman.  Bntin  the  similar  case  of  Moses  v.  B.  &  H. 
B.  B.  Co.  3]  M.  H.  62t,  the  Supreme  Court  of  Hew  Hampshire  held  tliut  the  liability  af 
the  B.  R.  Co.  as  a  carrier  oonlinnod  till  the  consignee  should  have  a  reasonable  opportu- 
nity to  talie  away  the  goods.    And  see  M.  C.  R.  B.  v.  Ward,  2  Mich.  BBS. 

'  See,  however,  Farmers'  and  Maebanles'  BaiA  v.  Ohamplain  Transportation  Co.  18  Vt. 
186. 

vol..  u.  69 
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sion  of  acts  of  fraud  and  violence  upon  the  water,  it  was 
deemed,  in  England,  a  proper  case  for  legielatiTe  interfer- 
•  606  ence,  to  a  guarded  and  limited  extent.  The  Etatate  *  of 
7  Geo.  II.  cb.  15,  and  36  Geo.  IIL  cb.  86,  and  53 
Geo.  IIL  cb.  159,  exempted  owners  of  veaseb  from  respoa- 
sibility  as  common  carriers  for  losses  by  lire;'  and  jHovided  - 
fnrther  that  the  owner  should  not  be  liable  for  the  loss  of  gold, 
silver,  diamonds,  watches,  jewels,  or  precious  stones,  by  robbery 
or  embezzlement,  unless  the  shipper  inserted  in  the  bill  of  lad-  . 
ing,  or  otherwise  declared  in  writing  to  the  master  or  owner  of 
the  vessel,  the  nature,  quality,  and  value  of  the  articles;  nor 
should  be  be  liable  for  embezzlements,  or  loss  or  damage  to  the 
goods  arising  from  any  act  or  neglect,  without  his  fault  or  priv- 
ity, beyond  the  value  of  the  ship  and  freight ;  nor  should  part- 
owners  in  those  cases  be  liable  beyond  their  respective  shares  in 
the  ship  and  freight,  (a)'  Th^njji  wi'  \\nyc  only  in  net  or  twn 
instances  such  statute  provisions  in  this  CQUQtryt(&)  yefvACCfiid;^ 
ing  to  the  modern  English  doctrine,  whiqh  JUa.y.  bfL^afipUcable 
with  us,  carriers  may  limit  their  responsibility^by  B£eci^_n9ice 
of  the  extent  of  what  they  mean  to  assume.  The  poods  in  that 
;  case  are  understood  to  be  delivered j>g_lbeJaatiB^-ef-a«pec4ftl 
contract,  supeisediog  the  strict  rule  of  the  common  law ;  AodJi. 
is  necessary,  in  order  to  give  effect  to  the  notice,  that  it  be_p|e- 
viously  brought  home  to  the  actual  Knowledge  of  Jiie.J?aiJor, 

(a)  Wilaon  u.  DickwD,  2  Bam.  &  Aid.  3.  The  siatate  of  53  Geo.  IIL  fofther 
limited  tbe  rciponsibilily  of  Bbipovner*  for  dtunage  done,  wilhout  llieii  ftait,  to  other 
vessela  or  thoir  cargoea,  to  the  Taloe  ofths  ship  doing  tbe  duoags  u  the  time  of  llie 
accident. 

(b)  In  Uassachnsetts,  tbe  reaponBibilitj  of  owDen  was,  b;  a  BUtnte  passed  in  I8IB, 
and  reeaacled  in  [be  HeTised  Sutaleg  of  1836,  part  1,  tit.  13,  cb.  3S,  mc.  1  and  3, 
limited  10  [bo  value  of  tlicir  inlereat  in  die  ship  and  freight,  in  cases  where  the/  were 
liable  for  lois  and  damage  occasioned  bj  tbe  ads  of  the  roaster  or  mariners.  By  the 
iwtute  of  Nkw  Toik  of  April  I3lh,  18!0,  cb.  203,  the  conduct  of  canal-boats  b  nnd«r 
specific  regulations,  and  freight  boats  are  bound  to  afford  facilities  to  tbe  pasMge  of 
packet  or  passenger  boats,  through  the  locks  and  on  the  canals,  and  the  master  and 
ownors  are  held  respooslbte  in  damages  for  injaries  resnlting  from  an/nDdncnon-coni- 
pliaoce  with  their  datjr,    Famsworth  ti.  Orool,  6  Cowen's  Sep.  698. 


1  They  are  not  exempt  from  liability  s>  commoa  canieii  of  goods  on  Uuir  « 
ship  in  lighten.    Harewood  v.  PoUoli,  18  Eog.  L.  &  Eq.  St. 
>  For  similar  provliiions  in  h  late  act  of  congretB,  see  rol.  liL  p.  31T,  note  (1)- 
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and  be  cle^,  explicit,  and  conaigten^.  (a)     The  doctrine  ai  the 
canier'8  exemption  by  piy^a  of  notice^  from  hie  extraordinary 
responsibiUlyfc'ig, wa^rf  "9^:.*"  >"ivf-  been  known  until  the 
case  of  Forward  'v.  i\7/qire(,  ia.,12S5  ;  (6)  and  it  wm     "fin? 

Xickolson  V.  Wlllcm,  {f)  jp  l^O^r  The  language  of  the  court  in 
Bodenham  t.  Bennet,  {d)  and  in  Garnett  v.  Willan,  {e)  is,  that 
those  notices  were  introduced  to  protect  the  carrier  only  &om| 
extr&ordinary  events,  or  from  that  responsibility  by  mistake  ori 
inadvertence  which  belongs  to  him  as  an  insurer,  and  not  firoml 
the  consequences  of  the  want  of  due  and  ordinary  personal  care  I 
and  diligence.  It  has  been  strenuously  urged  in  some  of  the  \ 
cases,  that  there  was  no  sound  distinction,  as  to  the  responsibil- 
ity of  the  common  carrier  under  the  notice,  between  ordinary  | 
Degtigence  and  misfeasance  of  him  or  his  servants.  Be  that  as 
it  may,  it  ia  perfectly  ^ell  setHedf  that  the  carrier,  nntwittut! 
ing  notice  has  been  given  and  brought  honae  to  the  party,  con- 
tinues rcBponable  for  any  Inaa  or  damage  reai^ltinp  from  ^oss 
negligenny.  ^^  rqipffnunncR  in  him  or  hift  servants  ■  anH  the  r[ 
tion  of  responsibility  has  generally  turned  upon  the  fart  of  gross 
negligenHerO") 


(d)  Badcr  E.  Hcano,  S  Campb.  Rep  41.S.  CoMcn  n.  Bollon,  ibid.  108.  Gouger  d. 
Jolly,  I  Holt's  Kcp.  317.  Mayhew  w.  Gnmeii, 3  Bara.  4  Crean.  SOI.  Brookes.  Pick- 
wick, *  Bing.  Rep.  !1S.  It  is  iiot  ■afflcicnt,  in  order  (o  fix  nolico  an  t.  pftrty,  that  it 
WM  inserted  weekl;  ia  *,  ns'HBpBpcr  whidi  the  party  Jook.  Rowley  a.  Ilorae,  .1  Biug. 
Bep.  2.  The  difficulty  of  giving  the  rcqaLeLte  notice,  gaid  the  K.  B.  in  Ksrr  v.  Willao, 
S  St«rkie'E  llep.  53,ariie5  frors  tbe  allcmpt  of  Ihu  tt-TiKt  to  depart  from  the  old  mie 
of  the  coBimon  law. 

(b)  Burroagh,  J.,  8  Tannl.  Rep.  146. 

<c)  S  Eaut'a  Kep.  SOT,    Chippendale  b.  Laneaabire  Co.  T  Bng.  L.  ft  B.  R.  395. 

(4)  4  Price's  Exch.  Bep.  31. 

{e)  i  Barn.  &  AM.  53.  Ut.  Bell  Uronglf  condemiu  ttio  policy  of  reatricting  the 
Tuponnbiliiy  of  the  cotamon  canier  by  meana  of  the  notice ;  and  he  aays  tbe  effect  of 
BOtico  ought  legitimately  to  be  conBncd  lo  tbe  rej[ulation  of  the  considcratioD  for  riek ; 
and  that  the  carrier  onght,  at  all  ereDta,  to  be  held  to  the  ordinary  diligence  of  the 
•ontraet,  and  reaponaible  for  the  rcanmahle  amonnt  of  losa,  according  to  the  appear- 
ance of  the  package  deliTered,  if  the  owner  does  not  choose  to  pay  the  amount  of  the 
premium,  anleei  he  shows  a  ipecM  agreement,  or  evidence  not  merely  of  notice,  bat 
otoBcal  to  thai  notice.     1  Bell's  Com.  473-475. 

(/]  Ellis  D.  Turner,  3  Term  Bep.  531.  Becks.  Evans,  IS  East's  Bep.  247.  Smith 
ft.  Home,  0  Tannt  Bep.  144.    Birkctt  i^,  Willan,  2  Bam.  &  Aid.  35^.    Bataon  v. 
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The  Engliflh  jndgea  have  thooght  tha*  the  doctrine  of 
■608  "exempting  carriers  from  liability  by  notice,  had  been 
carried  too  far;  and  its  inttodnctJon  iirto  WeBtminBter 
Hatl  has  been  much  lamented,  (a)  The  decisions  in  thin  conn- 
by  have  shown  a  firmness  of  purpose  not  t©  relax  the  stiictnen 
of  the  En^ish  mle  in  reapect  to  the  responsibility  of  common 
carriers,  and  they  have  shown, an  inclination  even  to  restrict  H»e 
effect  of  notice  upon  that  responsibility.  (6) 


BoooTMi,  4  Mtl.  21.  Gamett  v.  Wffisn,  5  ibiil.  53.  SIflRl  v.  Pagg,  S  ftJd.  343. 
DDfTv.  Badd,3Broil.  &  Bing.  177.  Lowe  v.  Booth,  13  Price's  Eich.  Hep.  339, 
Brooke  b.  Pick  wick,  4  Bing,  Rep.  SIB.  IS  B,  Moore,  447,  S.  C.  Wyld  o.  Pick- 
ford,  8  MeesoQ  &  W.  443.  Carricra,  afwr  the  notice,  are  not  liable  for  a  robbery  by 
tbeir  Ecrvants,  if  there  has  been  great  earelossncas  on  tlie  part  of  the  owner,  and  no 
gtnu  negligence  on  iheir  part.     Brodlej  v,  Waterhome,  1  Danson  It  Llojd,  I . 

(a)  See  Smith  c  Bonie,  8  Taont.  Bep.  144. 

{b)  Eagle  d.  While,  S  Wiiartoo's  Rep.  516.  In  (lie  case  of  Banief  r.  Prentin  & 
Carter,  4  Harr.  &  Johas.  3IT,  it  wii9  a  question  raised,  but  left  undecided,  whether  * 
coramou  cnirier  can  exonerate  himself  from  the  responsibility,  by  means  of  a  pre»ion« 
notice;  but  if  he  can,  the  notieo  should,  at  least,  bo  plain,  expliul,  and  free  from  all 
ambiguity.'  It  was,  however,  declared  in  Bocknian  t>,  Shonse,  5  Bawle,  179,  and  in 
Bingham  e.  Rogers,  6  Watts  &,  Serg.  493,  that  common  carriers  might,  by  special  oin- 
(rorf,  limit  the  extent  of  their  respoiiBibilily.  In  Atwood  v.  The  Reliance  Transpor- 
tation Company,  (9  Watt's  Rep.  67,)  Ch.  J.  Gibson  qaeslions  the  policy  of  ihe  new 
rule,  that  the  carrier  may  lessen  his  common-law  responsibility  by  a  special  agreement, 
and  it  was  held  that  exceptions  to  the  common  rule  were  to  be  strictly  constraed.  lo 
Ohio,  io  the  caie  of  Jonei  t>.  Voorliees,  10  Ohio  Hep.  145,  the  court  declared  that  tbe 
proprietors  of  stage-coaches  were  common  carriers,  and  that  their  liabilities  could  not 
be  limited  by  actual  notice  to  a  traveller,  that  his  baggage  was  at  hia  own  risk,  and 
that  a  watch  in  his  trunk  was  part  of  his  baggage.  So  also  in  New  York,  in  the  cai« 
of  Uollister  f .  24owlen,  19  Woodell,  934,  Cole  f.  Goodwin,  ibid.,351,  Camden  B.  B. 
.  Co.  V.  Belknap,  SI  ibid.  .^54,  and'Oould  v.  Hill,  a  Mill's  Rep.  623,  it  was  decided  tbu 
Btage-coach  proprietors,  and  other  common  carriers,  conld  not  restrict  their  commMi- 
law  liability  bj  a  general  notice  that  the  baggage  of  pa»engera  was  at  the  risk  of  the 
owners,  even  tho.ugh  the  notice  wfu  braogbt  Jutms  to  the  knowledge  of  the  owner.L 
Nothing  short  of  an  express  contract  or  special  acceptance,  as  between  (he  propriotox 
and  owner,  woold  be  sufficient.'    These  decisions  contaiti  rerj  learned  and  able  dis- 


1  In  Pernisylvania,  Iha  doctrine  of  a  restricted  liability  atUr  notice  given,  espeoiaBy 
after  a  notice  warning  a  passenger  not  to  extend  his  arms  out  of  the  windows  of  the  cat* 
seems  to  be  feTored.    Laing  e.  Colder,  S  Barr's  R.  479. 

*  The  ease  of  Uenld  r.  Hill,  in  so  far  as  it  daniei  lbs  rigbt  of  a  common  carrier  to 
restrict  his  liability  by  special  agreement,  has  been  expressly  overruled  in  New  York. 
Parsons  v.  H.otiteath,.18  Barb.  31iS.  Dorr  «.  N.  J.  Steam  Navigation  Co.  4  Sandf.  ISe. 
1  Kern.  486.    Stoddard  t.  L.  I.  R.  K.  Co.  G  Sandf.  1B0.     Moors  e.  Evans,  14  Barb.  E24, 
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In  New  York,  ibe  English  common  law  on  the  subject  of 
the  general  responsibility  of  common  carriers,  has  been  fuUy, 
explicitly,  and  repeatedly  recognized  in  its  full  extent ;  and 
equally  in  respect  to  carriers  by  land  and  water,  aud  equally  in 


coieioQS  of  the  aobject,  and  the  solidity  of  tha  stern  rule  of  Che  commoa  law  is  ably 

and  SQC(Ki»sruIly  vindicated.'  But  though  ammon  corrieri  caunot  contract  for  a.  re- 
(tricted  respoasibility,  yet  olhtr  baileafor  hire  may  ao  contract,  and  leave  the  whole 
risk.  Id  ca«ea  free  froia  fraud,  on  the  owner  of  the  property ;  and  it  haa  been  held  tbat 
the  owners  of  a  alcamboac  nndertaking  for  hire  to  tuw  a  canal-boat  and  her  cargo  on 
the  Hudson  River,  while  the  master  and  haods  of  the  canal-boat  remain  on  board,  and 
in  possession  and  charge  of  the  property,  ai-e  not  common  curriers,  but  ordinary 
bailees  for  hire;  and  as  it  was  stipulated  that  the  canal-boat  was  to  be  Cowed  at  the  risk 
ofhet  maker,  the  owners  of  the  Eieamboat  were  not  responsible,  even  for  the  want  of 
ordinary  care  and  skill.  AlexaDder  v.  Greene,  3  Hill,  1.  But  ibis  cose  was  reviewed 
and  reversed  in  the  New  York  Court  of  Grrors,  7  Hill,  933.  The  Ent;lisb  liatnte, 
(I  Wm-  IV.  ch.  68,)  made  /or  lAe  more  efftelwii  pnlection  ofaminion  canierijbr  hirt, 
declares  tbat  they  shall  not  be  liable  for  ibe  loa  of  or  injury  to,  any  properly  of  the 
following  description:  that  is  to  Hay,  of  gold  or  silver  coin,  or  gold  or  silver  iu  a 
manufactured  or  unmanufactured  state,  or  any  precious  stones,  jewelry,  watches,  Sx., 
bills,  notes,  writings,  pictures,  plated  aiiicles,  glass,  silks,  furs,  or  lace,  contained  in 
any  parcel  to  be  carried  for  hire,  or  to  accompany  a  passenger  in  any  public  convey- 
ance, where  the  value  exceeds  lOi.,  nutcss  delivered  as  such  with  an  express  formal 
declaration  of  the  value,  and  the  carrier  to  be  entitled  to  an  increased  rate  of  charge, 
according  to  previous  notice.  See  Hloton  ti.  Dibbin,  2  Adolph.  &  Ellis,  N.  S.  646,  on 
the  strict  construction  of  the  statute.  No  public  notice  is  to  limit  the  responsibility  of 
the  carrier  in  respect  lo  otiier  goods.  The  exception  in  bills  of  lading  of  goods  on 
inland  navigation,  of  "dangers  of  the  river  which  are  nnavoidable,"  narrows  the 
liability  of  the  boat-owner,  and  exempts  him  from  liability  for  accidents  and  loss 
occasioned  by  bidden  ohscructions  newly  placed  in  the  river,  and  which  hnman  skill 
and  foreeigbt  conld  Dot  discover  and  avoid.  Gordon  f.  Buchanan,  5  Yerger's  Tenn. 
Rep.  7i. 


and  the  law  is  settled,  as  in  the  author's  note,  tbat  Ihongh  notice,  avsn  if  brought  home 
to  the  plaintiff,  does  not  limit  the  carrier's  liability,  yet  a  special  agreement  does.  Thif  is 
also  the  rule  of  the  Supreme  Conrt  of  the  United  States  In  Merchasts'  Bnak  v.  N.  J.  S.  N. 
Co.  «  How.  844.  Id  M.  C.  B.  R.  v.  Ward,  howavsr.  it  was  held  that  a  corpDr^ion,  char- 
tered as  a  eommon  carrier,  could  not,  consisteatly  with  its  contract  with  the  state,  make 
a  special  agreement  diminishing  Its  liability.  3  Ulch.  EBE.  See  further  F.  &  H.  Bank  c.  * 
ChampbUn  T.  Co.  33  Vl.  186.  Kimball  c.  R.  &  B.  R.  B.  Co.  26  ibid.  34T.  Derwort  «. 
Loomer,  91  Conn.  246.  Moeea  t.  B.  k  M.  R.  B.  Co.  4  Post  71.  Davidson  v.  Graham, 
2  Ohio,  St.  IBl.  None  of  those  cases  go  so  far  as  lo  say  that  the  carrier  may  bj  spejial 
agreement  divest  himself  of  all  liability.  Notice,  if  brought  to  the  plaintiff's  knowledge, 
will  limit  the  carrier's  liabihty  In  Maine,  Sager  v.  Portsmouth  A.  8.  Co.  SI  Me.  23»,  and 
In  PenDsylvanU,  Lalng  v.  Colder,  i  Barr.  419.    C.  &  A.  R.  B.  t.  Baldaaf,  IS  Penn.  ST. 

t  Fish  «.  Chapman,  t  Kelly's  (Geo.)  B.  84R.    The  opinion  of  Judge  Ne>blt,ln  this  case,   | 
is  prepared  with  bis  usual  lauding  and  abili^.  j 
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respect  to  foreign  and  inland  navigation,  (a)'  In  ElHctt  v.  Roi- 
sel/,  the  whole  doctrine  was  extensively  considered;  and  it  was 
understood  and  declared,  that  a  common  carrier  warranted  the 
safe  delivery  of  goods  in  all  bat  the  excepted  cases  of  the  act  of 
God  and  public  enemies ;  and  that  there  was  no  diatiootioD  be- 
tween a  cEtrrier  by  land  and  a  carrier  by  water,  "whether  the 
water  navigation  was  internal  or  foreign,  except  bo  for  as  the 

exception  is  extended  to  perils  of  the  sea  by  the  special 
*609     terms  of  the  contract  '  contained  in  the  charter-party  or 

bill  of  lading.  It  was  further  shown,  that  the  marioe  law 
of  Europe  went  to  the  same  extent,  as  did  also  the  civil  law,  and 
the  law  of  those  nations  in  Europe  which  have  made  the  civil 
law  the  basis  of  their  municipal  jurisprudence.  The  pVindpIe 
appeared  to  be  sound  and  wise,  and  to  have  a  very  general  re- 
ception among  nations.  The  same  doctrine  was  again  declared 
in  New  York,  in  Allen  v.  Sewail;  {b)  and  the  owners  of  a  steam- 


{a)  Colt  B.  M'Mochati,  G  JohtiB.  Rep.  160.  Schieffelin  a.  HwTey,  6  ib.  170.  Elliott 
p.  RosEoU,  10  ibid.  1.  Kemp  v.  Conghtry,  11  ibid.  107.  Allen  v.  SewKll,  i  Wen- 
dell's Rep.  32T.    McArlhur  b.  Scuts,  SI  ibid.  190. 

(b)  S  Wendell'a  Rep.  327.  The  <msd  of  Ajmar  r.  Astor.  (G  Cowcn'a  Rep.  aS6J 
would  seem  w  have  gona  far  lo  ijnBetile  and  reyerse  the  common-law  doctrine  respeft- 
ing  cnrrien  b;  water.  Bat  if  thore  was  not  originally  some  inaccuiacj  or  mistake 
io  the  BiBlemenc  or  report  of  tbat  cnsc,  it  is  lo  be  considered  as  completely  orerrnled 
bj  the  case  of  Allen  v.  Scirall.  This  last  ciue  wai  reversed  by  the  cotirt  of  erron, 
(G  Wendell's  Rep.  335,)  on  the  groand  that  bank  hilts  were  not  goods,  waica,  and 
march  and  Ibo,  vitbin  the  meaning  of  the  aiatale  incorporating  the  steamboat  com- 
pany, whose  agent  the  defendant  iras,  and  that  the  carriage  of  such  bills  was  not  ■ 
part  of  their  ordinary  business,  and  waa  forbidden  by  Instructions  to  the  master.  Bnt 
the  general  doctrine  in  the  te.-it  respecting  the  liability  of  common  carriers  was  not 
disturbed.  8a,  in  Uio  case  of' Camden  Company  u.  Burke,  13  Wendell,  611,  it  was 
held,  that  Gleamboat  and  railroad  companies  were  liable  for  the  baggage  as  common 
carrlet^  ,  and  even  notice,  brought  home  to  the  passengers,  that  all  baggage  is  to  be 
tt  the  ritk  of  die  owners,  will  not  exempt  the  owners  from  tbe  implied  agivemont 
that  the  Tehicle  is  sufficient-    But  they  are  not  reipODsible  for  the  paanogen  if  dne 


'  The  questions,  who  are  servants  of  canieiv,  and  the  extent  of  the  prindpal's  llnbili^ 
fbr  their  acta,  were  mnch  discussed  in  a  late  case,  which  arose  upon  the  conslrtKitloii  of 
the  carrier's  act.  II  Geo.  IV.  and  1  Will.  IV.  eh.  SS.  Machu  v.  RaUway  Co- 1  Wels.  H. 
&  G.  Rep.  41B.  See,  as  to  the  effect  of  noticea  printed  on  tickets  and  way-tillls,  CMp- 
pendale  «.  L.  &  Y.  Railway  Co.  7  F.ng.  L.  &  Eq.  8»B.  Morville  i.  Qreat  Nwtiiem  Co.  10 
Eog.  L.  &  Eq.  aes.  Austin  c.  Manchester  B.  Co.  11  Eng.  L.  &  Eq.  BOe.  Carr  i.  Lanca- 
shire Co.  14  Eng.  L.  &  Eq.  StO.    Brown  v.  E.  R.  B.  11  CAih.  VI. 
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boat  canying  light  freight  and  parcels  for  hire,  were  held  to  be 
liable  as  commoa  carriers.  Bank  bills  were  held  to  be  goods, 
within  the  meaning  of  the  law ;  and  directions  to  the  captain 
not  to  carry  money  did  not  excuse  the  owner,  unless  notice  of 
such  instmctjoue  were  brongbt  home  to  the  shipper.  There  is 
no  doubt,  also,  that  the  doctzine  of  the  English  common  law, 
which  declares  that  persons  carrying  goods  for  hire  by  land  or 
watn*,  indading  all  kinds  of  internal  as  well  as  external  naviga- 
tioo,  are  common  carriers,  and  liable  for  all  losses  happening 
otherwise  than  by  Inevitable  accident,  prevails  generally  in  these 
United  States,  as  pcurt  of  the  common  law  of  the  land.'  The 
slightest  neglect  ix  fault,  levissima  culpa,  renders  the  master  of  a 
vessel  liable,  (a) 


(a)  M'Clnres  v,  Hnniinond,  1  Bay's  8.  C  Rvp.  99.  Hilea  d.  James  Ik  Johnson,  1 
M'Cord'fl  Rep.  157.  Cohen  o.  Bnne.ibid.  439.  Smfrl  v.  Niolon,  2  Bailey's  S.  C. 
Rep.  421.  MuTTihy  v.  SlaTon,  S  Unnf.  R^  239.  Bell  v.  Reed,  4  Binney's  licp.  137. 
Uoies  0.  Norril,  4  N.  II.  Eep.  304.  Criig  u.  ChiJdresi,  Peek's  TenD.  Hep.  270.  Gor- 
doD  V.  Bachttnan,  5  Yerger's  Tenn.  Hep.  71 .  Turncj  v.  Wilson,  7  ib.  340.  r»ulkner 
V.  Wright,  1  Ricc'i  S.  C.  Rep.  107.  Henaen  c.  Mnnroe,  11  Martin's  Louig.  Bep. 
$79.  Smith  v.  Fieree,  I  Lonia.  Rep-  349.  Spencere  d.  Daggett,  3  Vi.  Rep.'93.  Gil- 
more  d.  Carmaii,  1  Smcdcs  &  Hsnh.  Mias,  Rtip.  379.  Halo  v.  New  Jeney  Sleun 
■H.Co.  IB  Conn.  Bep. 539.  Adamg  11.NewOrlean9SceamTowboaCCo.il  Louis.  Rep. 
46.  Alexander  v.  Greme,  7  Hili'a  N.  T.  Rep.  533.  In  this  UeC  case  it  was  held, 
that  the  owners  of  a  steamboat  on  the  Iludsao,  engaged  generally  in  (he  busincBi  of 
towing  canal-boata  for  hire,  were  reiponsible  as  commen  carriers ;  and  though  ihe 
business  was  in  that  special  ease  undertaken  at  the  risk  of  the  maalcr  and  owners  of 
the  tt/siboal,  yet  that  the  master  and  owners  uf  the  iteamboai  were  in  that  cose  liable 
for  ordinary  neglect,  and  certainly  for  grou  neglect ;  and  there  was  evidence  of  both 
in  that  case.*  I  was  much  struck  in  this  case  with  the  learning  and  altility  of  the 
lay  members  of  the  court  of  errors,  seTcral  of  whom  gav«  eepernte  opinions ;  and 
this  case  leads  me  to  part  with  still  deeper  regret  with  the  court  of  (iron,  which  ex- 
isted, and  generally  with  great  digaity  and  nsefulnes.i,  from  the  independence  of  the 
■tate  of  New  Tork  in  1777  down  to  its  destnctlon,  and  the  substitution  of  the  court 
0/  apptali,  in  1S47,  In  Pennsylvania,  Ihe  English  law,  as  to  carriers  by  land,  is  ad- 
mitted in  the  full  extent;  bat  with  respect  to  carriers  by  inland  navigation,  the  law 
was  considered,  in  Gordon  n.  Little,  8  Serg.  &  Bawle,  533,  ta  be  anienled  in  respect 
to  its  application  in  thftt  stale.    The  carrier  on  inland  walen  wot  held  to  be  alfl«dy 


I  It  teems  clear,  that  there  may  be  common  carriers  from  a  place  within,  Co  a  place 
without  the  nalm.    Benett  n.  Pminiular  S.  B.  Co.  6  H.  G.  &  S.  Eep.  766. 

1  See,  at  to  the  liability  or  tDwing^eHels,  Lee  XL VlLvoLiii.  It  will  be  seen  that  the 
case  of  Alexander  v.  Qreene  has  been  disqiprared  in  the  Conrt  of  Appeals.  1  ComsL 
308.    The  Broeder  Trow,  30  Eng.  L.,&  Eq.  S31.    Leonaid  s.  Hendrickson,  IS  Penn.  40. 
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*610  *It  bas  been  the  settled  law  in  England,  since  the 
case  of  Lane  t.  Cotton,  (a)  that  the  rule  leepecting  com- 
mon cameia  does  not  apply  to  poatmasters,  and  there  is  do  an- 
alogy between  thetn.  The  post-office  establishment  is  a  branch 
of  the  public  police,  created  by  statute,  and  the  govenunent  have 
the  management  and  control  of  the  whole  concern.  The  post- 
masters eater  into  no  contract  with  individaals,  and  receive  oo 
hire,  like  common  carriers,  in  proportion  to  tbe  risk  and  value  of 
the  letters  ander  their  charge,  but  only  a  general  compensation 
from  government  In  the  case  referred  to,  the  postmaster  gen- 
eral was  held  not  to  be  answerable  for  the  loss  of  excheqn^  bills 
stolen  out  of  a  letter  while  in  the  defendant's  office.  The  subject 
was  again  elaborately  discussed  in  Wkitjield  v.  Lord  Le  De- 
spencer,  {b)  and  th€  same  doctrine  asserted.  The  postmast^v 
general  was  held  not  to  be  responsible  for  a  bank  note  stolen  by 
one  of  tbe  sorters,  oat  of  a  letter  in  the  post-office.  But  a 
deputy  postmaster  or  clerk  in  the  office,  is  still  answerable  in  a 
private  suit,  for  misconduct  or  negligence ;  as,  for  wrongfully 
detaining  a  letter  an  unreasonable  time,  (c) '  The  English  law 
on  this  subject  was  admitted  in  Dantop  v.  Munroe,  (t^  to  be  the 
law  of  the  United  States ;  and  a  postmaster  was  considered  to 
be  liable  in  a  private  action  for  damages  arising  from  misfeas- 
ance or  for  negligence,  or  want  of  ordinary  diligence  in  his 
office,  in  not  safely  transmitting  a  letter,  (e)     Whether  be  was 


liable  for  everj  accidenc  which  skill,  care,  and  diligence  could  hare  prevented ;  but 
bejond  tbat  poinl  it  waa  competent  Tor  the  common  carrier  (o  prove  a  usage  different 
from  the  common  law.  In  Ilarringtoa  u.  M'Sbane,  3  Watts'a  Penn.  Bep.  4U,  it  was, 
however,  adjudged,  that  nndar  the  asage  of  trade  on  the  western  waters,  (Ihc  riier 
Ohio,)  the  owners  of  stcaniboats  carrjing  goods  on  freight  were  common  carriers,  and 
liable  as  inch  for  all  losses,  except  tbase  occasioned  by  the  act  of  God  or  the  pnblie 

(o)  I  Ld.  Itajm.  6<6.  (i)  Cowp.  Rep.  764. 

(c)  Rownlng  u.  Goodchild,  3  Wilt.  M3. 

(d)  7  Crancb'l  Rep.  1*2. 

{()  See  also  Schrojer  v.  Lynch,  8  Watti,  453.     Story  on  B«ilment,  S  463. 


1  Orfor  revising  to  deliTer  a  newspaper.  Teall  v.  Felton,  S  Barb.  S.  C.  R.GIl.  S.  C.  1 
Comst  B.  B8T.  The  state  ooorla  have  jurisdiction  of  such  cases;  and  the  act  of  the  poal- 
masterln  charging  latter  postage  onanewspaper,  is  not  nioh  aj'wficinJ  act  as  piot«ti  him 
fhnn  llabiUtj. 
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liable  himself  for  the  negligence  of  his  clerks  or  assistants,  was 
a  point  not  decided  ;(fl) '-though  if  he  were  so  to  be 
deemed  'responsible  in  that  case,  it  would  only  result    *611 
from  his  own  neglect,  in  not  properly  superintending  the 
discbarge  of  his  duty  in  his  office,  {b} 

The  general  doctrines  of  agency  and  lien  have  a  material 
bearing  on  this  subject  ot  bailm^it ;  but  as  they  are  essentially 
connected  with  mercantile  transactions,  their  extent  and  impor- 
tance require  a  separate  discnaaion. 


(d)  In  ConifeQ  v.  Yoorhecs,  13  Ohio  Bep.  523,  it  iras  beld  that  &  i 
was  not  liublc  to  the  owner  of  a  letter  for  money  lost  b;  ihe  mail  bj  the  carcleesness 
of  the  contractor's  agent*  carrying  the  mail. 

{b)  BinH  the  firat  edition  of  tbia  work,  mj  Iwrned  and  eatimable  fiiend,  Mr.  Jua- 
lice  Scoff,  in  the  discharge  of  his  dDliea  as  Dane  FrofeiGOr  of  Law  in  Harvard  Ui>i. 
varsity,  has  favored  the  public  with  'Commentaries  on  the  Law  of  Bailments,  with 
niostratioas  from  the  Ciril  and  Foreign  Law ;  and  in  ISIO,  he  gare  to  the  public  an 
bnpniTed  and  enlarged  editian  of  that  work.  I  woold  strongly  recommend  thatvol- 
nme  to  the  stadeni,  who  wishes  to  poraue  more  cxieoairely  than  the  plan  of  Eha 
present  lecture  permitted,  the  refined  diatinctioni  and  practical  illostrations  which 
accompany  this  branch  of  the  law.  I  have  availed  myself  of  the  lights  which  that 
work  has  afforded,  and  the  confidence  which  it  has  inspired,  while  engii)^  in  the 
reriiivD  of  taj  own  more  brief  and  imjierfect  snrvey  of  the  Bnbjeci.  This  excellent 
treatise  is  the  most  IcorDed  and  the  moat  complete  of  any  that  we  hare  on  the  doc- 
trine of  bailment.  It  aims  to  lay  down  all  the  principles  appertaining  to  the  subject, 
both  in  the  dril,  At  foreign,  the  Englbh,  and  the  American  law,  with  eutire  aecn- 
xtej ;  and  I  beg  leare  to  say,  after  a  ihoroogb  examinatioa  of  the  work,  that,  in  my 
homblo  judgment,  it  has  sacceeded  to  an  eminent  degree. 

1  It  bas^been  dtctartd  that  ha  is  not  Wig^os  v.  Hathaway,  S  Barb.  S.  C.  Rep.  643. 
He  most  be  shown  to  have  been  guilty  of  a  want  of  ordinary  gutb,  aad  tliat  such  negli- 
gence was  the  cause  of  the  loss.    See  Strong  «.  Campbell,  11  Barb.  B.  I3(. 
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LECTURE  XLL 

OF  PRUfCIPAL  AHD  AGENT. 

The  law  of  principal  and  agent  is  of  constant  application  in 
the  commercial  world,  and  the  rights  and  duties  which  belong 
to  that  relation  onght  to  be  accorately,  as  well  as  nniversally 
nnderatood.  And  while  recommending  that  titie  to  the  attention 
of  the  stndent,  as  well  as  of  the  practising  lawyer,  I  will  give  a 
summary  view  of  those  general  principles  which  apply  at  large 
to  every  fomnch  of  the  subject,  and  more  especially  to  agencies 
that  relate  to  commercial  coDcems. 

L  Agency,  how  cotulittUed. 

Agency  is  founded  upon  a  contract,  either  express  or  implied, 
by  which  one  of  the  parties  confides  to  tii'e  other  the  manage- 
ment of  some  business,  to  be  transacted  in  his  name,  or  on  his 
account,  and  by  which  the  other  assumes  to  do  the  business,  and 
to  render  an  account  of  it  The  authority  of  the  agent  may  be 
created  by  deed  or  writing,  or  verbally  without  writing ;  and, 
for  the  ordinary  purposes  of  business  and  commerce,  the  latter 
is  sufficient  {a)  Though  the  statute  of  frauds  of  29 
*613  Charles  11.  'requires,  in  certain  cases,  a  contract  for  the 
sale  of  goods  to  be  in  writing,  and  signed  by  the  party  to 
be  charged,  or  by  his  authorized  agent,  the  auUiority  to  the 
agent  need  not  be  in  writing.    It  may  be  parol,  (b)    The  agency 


(a)  Chitty  oD  Comioercial  Lav,  vol  iU.  p.  104.  Lord  Kdon,  9  Vk.  350.  Slack- 
pole  v.  Arnold,  ti  Maaa.  lUp.  27.  Long  d.  Colbarn.  Ibid.  97.  Horthamptoa  Bank 
V.  PepooD,  ibid.  288,  Ewing  u.  Toes,  1  BinDej's  R.  450.  Shaw  v.  Nadd,  8  Pi<±. 
lUp.  9.  Tumbull  &  Phjfe  p.  Trout,  I  H*ll'«  N.  T.  Rep.  336,  M'Comb  ■.  Wrigbt, 
4  Johna.  Ch.  Hep.  667, 

(&)  Ruckcr  0.  CammeTer,  I  Esp.  N.  P.  Rep.  lOS.  Chittj  on  Coomcta,  313. 
I««)  EUoa,  in  CoIm  v.  Tnooihick,  S  ToMf,  350. 
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may  be  infened  irom  the  relation  of  the  parties  and  the 
*  nature  of  the  employment,  without  proof  of  any  express  *  614 
appointment,  (a)  It  ia  sufficient  that  there  be  satisfactory 
evidence  of  the  fact  that  the  principal  employed  the  agent,  and 
that  the  agent  undertook  the  trust.  The  extent  of  the  authority 
of  an  agent  will  sometimes  be  extended  or  varied  on  the  ground 
of  implied  authority,  according  to  the  pressure  of  circumstances 
connected  with  the  business  with  which  he  is  intrusted,  (b)  The 
statute  of  frauds  does  not  require  that  the  authority  of  the  agent 
contracting'  even  for  the  sale  of  land,  should  be  in  writing,  (c) 
But  if  the  agent  is  to  convey  or  complete  the  conveyance  of  real 
estate  or  aoy  interest  in  land,  or  to  make  livery  of  seisin,  the 
appointment  must  be  in  writing ;  (d)  and  where  the  conveyance 
of  any  act  is  required  to  be  by  deed,  the  authority  to  the  attorney 
to  execute  it  must  be  commensurate  in  point  of  solemnity,  and 
be  by  deed  also,  (e) ' 

The  agency  must  be  antecedently  given,  or  be  subsequently 
adopted;  and  in  the  latter  case,  there  most  be  some  act  of 
recognition.      But  an    acquiescence   in  the   assumed   agency 


(a)  Whitehcsd  e.  Tucketl,  15  East's  Rop.  «».  Eooe  v.  Oxley,  1  Wash.  Vb.  Bep. 
19.    Long  D.  Colbum,  u6.  tup. 

(b)  JudsoD  D.  Sturgee,  S  Da;'a  R«p.  SS6. 

(c)  Clinan  e.  Cooke,  1  Soh.  &  Lef.  27,  81.  Bflrry  v.  Lord  Barrymora,  ciwd  in  1 
Scb.  &  Lof.  28.  McWhorlai  i>.  McMahan,  10  Faigo,  394.  But  in  Loaijianii,  it  is 
lettled  ibat  an  agency  to  purcbaic  real  eslato  cacDot  be  establisbed  by  parol.  Breed 
tt.  Onay,  ID  RobinsoD'i  Rep.  35. 

{d)  The  statute  of  Traads,  on  this  point,  was  adopted  twrfialini  in  the  first  revigion 
of  the  laws  of  New  York,  (seu.  10,  cb.  44,)  and  the  praviaion  was  continued  in  the 
N.  Y.  Bevised  StBtat«s,  vol.  ii.  p.  134,  sec.  6. 

(e)  Co.  Litt.  SZ  a.  Honlsy  c.  Jtnsh,  ciied  in  7  Term  Bep.  309.  Cooper  b.  Ran- 
kin, 5  Bianey's  Itep.  613.  Flammer  o.  Bossell,  a  Bibh's  It.  174.  Sedgwick,  J.,  G 
Mass.  Rep.  40.  Shamburgcr  p.  Kennedy,  iDer,  Kep.  1.  Mellen,  Ch.  J,  in  2  Green- 
leaf 'a  Rep.  260.  Blood  D.  Goodrich,  9  Wendell's  Rep.  68.  Delius  v.  CaHihom,  2 
Dev.  N.  C.  Rep.  90.  Toomer,  J.,  ibid.  153.  Qibson,  J.,  6  Sei^.  &  Rawle,  331. 
Davenport  n.  Sleight,  3  Dev.  &  Battle,  3S1.    Foley  on  Agency,  by  Lloyd,  158-160. 

I  Wbere  a  statute  prescribes  the  formalidei  requisite  rormakliig>deed,apo«srCom>ke 
such  deedmost  be  executed  with  UieaeDieronoalitiei.  Thu>,  where  a  eaaveyanee  of  land 
must  have  two  witneeeea,  a  power  to  convey  with  ooly  ona  witoeaa  ie  not  good.  Gage  t. 
Oagg,  10  Fost.  430.  See  also  Clark  n.  Graham,  6  Wheat.  577.  If  the  ageot,  authorized 
by  parol,  executes  a  sealed  instrument,  the  agreemeat  binds  the  principal  as  a  eimple  con- 
tract. WorraU  «.  Uunn,  1  Seldea  R.  ^9.  Wood  e.  A.  &  B.  B.  B.  Co.  4  Seld.  leo.  Cm- 
zier  V.  Cair,  11  Tex.  876.     Onfra,  Wheeler  p.  Nevliu,  U  He.  U. 
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of  another,  when  the  acta  of  the  agent  an  taonght  to  the 
knowledge  of  the  principal,  is  equivaient  to  aa  «Kpieie  an- 
tbority.'  By  pennitting  anoth^  to  hold  hiiQBelf  out  to  the 
world  as  his  agent,  ibe  principal  adopto  his  acts,  and  will  be 
heU  bound  to  the  person  who  gives  credit  iii&eaftei  to  t^ 
other,  .in  the  capacity  of  his  agent  Thoa,  wltete  a  pason 
sent  his  servant  to  a  shopkeeper  for  goods  upon  credit,  and 
paid  for  them  afterwafds,  and  sent  the  same  servant  agaio 
to  the   same   place   far   goods,  and  with  money  to   pay'fof 

them,  G^  tiie  servant  received  the  goods,  but  ei&- 
*  615     bezzled  *  the  cash,  the  master  was  held  answecable  for 

the  goods ;  for  he  had  given  ccedit  to  his  servant  by 


I  Bj  adopting  the  act  of  ■  jmkbco  who  iMomed  to  wt  la  U«  bebtlf,  tbt  piinelptl  wtn 
mKke  liimgeir  liable,  at  though  he  hi4  actual  knowlf  dge  of  fuU  vhioh  wara  wilkki  Um 
koowledge  of  the  agent,  at  the  time  of  doing  Che  act.     Hove;  c.  Bluichud,  IS  N.  Hamp. 

B.  US.  But  K  ntUcoUoo  of  the  tot  of  tba  agent,  Iti  igooranoe  of  bli  mltcnidDct,  will 
not,  Of  lo  itc  agaii,  be  biudfaig  upon  the  prinoip*].  Ha;i «.  Etiae,  T  Hill't  N.  Y.  &.  Itt. 
OwiQgs  V.  Hull,  »  Pet.  R.  S08.     Palej  on  AgBBoy,  Dnnlap'i  ed.  p.  ITl,  n.  (o.) 

An  act  done  for  another,  b;  a  penon  not  asBnmlDg  to  act  for  hiniBBlf,  bat  for  inch  other 
penoD,  thoagb  irlthout  any  precsdaat  auCboritj,  beoomaB  the  act  of  the  prioaipal,  if  anb- 
aeqneatlj  ratified  by  him.  Wilaon  v.  Tumman,  6  M.  &  Q.  R.  942.  But  where  A.  doM 
act  u  an  agent  of  B.,  wifiioot  any  communication  with  C.,  a  aabiequont  ratlfloatim  bj 

C.  does  not  make  A.  his  ajtent.  Id.  The  act,  it  would  seem,  aaoiiot  be  ratified  onleu  II 
wae  done  in  the  name  of  the  penon  ratifying.  The  priucipla  ii  couoiseLy  expreaacd  bj 
llie  learned  editora  of  the  lait  report,  in  the  qaotaUon  of  the  latin  maxim,  Jiahim  fnu 
iabtre  mmpottit,  jiiocf  ^'uf  nmiiiK  non  at  gtMtan.  If  the  act  of  the  agent  ia  in  llatdf 
tnlaa/tilund  drccctj  iigiaioiu  to  annthec,  no  aabiequent  ratiflcation  will  operate  to  make 
the  principal  a  treapnaset.    3  Greenl.  Et.  ^  S8. 

Batl6calion  of  a  peraon'a  niiautborized  acta  will  not  be  permitted  to  defeat  the  rigbt* 
of  third  peraont,  which  have  accrnad  Id  the  meat)  time.  AcoordiDgly,  it  baa  been  hold, 
that  a  consignor  of  goods,  afler  this  tnmtiitu  was  ended,  coald  not,  bj  adopting  the  act  of 
one  who  had  claimed  the  gooda  for  him  in  Iramita,  eatiCle  himself  to  the  goods.  In  da- 
Urering  the  opinion  of  the  coart,  Pailoch,  C.  B.,  said,  "At  act  of  roHfioaliim  mut  tatt 
piaa  at  a  tim  andimdtr  draOHtanctt  idianllie  ralffyimg  partfatiglUiimtffliatelmtfllt^ 
ime  At  act  nttijitd."     Bhrd  e.  Brown,  Ifi  Eng.  Law  Journal  B.  IMD. 

So,  where  a  notice  toqalt  vaaauoh  that  the  tenant  moat  act  spoti  Hal  On  liaM,BBnb- 
ioqnont  latiflcatioa  will  not  make  it  good  by  reUtioo.  Bight  v.  Cutbell,  b  Eaat  B.  Ml. 
Doe  r.  Qoldwiu,  1  Aid.  &  £1.  N.  S.  Hi.  So  the  bolder  of  a  diahoacmd  bill  canaot  adopt 
a  notice  given  by  a  Btranger.     Story  on  PromiHory  Notea,  ^  801. 

A  general  agent  has  no  sntborily  to  order  or  ratify  a  wilful  trespau  on  the  parted  a  aob- 
agent,  so  aa  to  auhject  his  principal  to  liability.  Vanderbllt  e.  The  Richmond  Tanipike 
Co.  3  Comst.  R.  4TS,  4BS.  The  principal  mnit  ratify  the  entire  doinga  of  one  who  acted  flu 
him,  or  repudiate  the  whole.  Fanners'  Loan  Oo.  e.  Walworth,  1  Oomst.  B.  447.  SMty 
Oti  Agency,  ^  350.     Uovey  V.  Blanchard,  18  N.  H.  R.  146. 

It  leems,  that  the  act  of  a  public  officer,  exceedkig  the  authority  oonfenred  on  hhn  bj 
law,  may  be  adopted  by  the  party  fat  whose  benefit  it  was  done.    1  Oomat.  B.  4M, 
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adopting  hJB  former  act  (o)  So,  where  a  broker  had  usually 
signed  policies  of  insurance  for  another  person,  or  an  agent 
was  in  the  habit  of  drawing  bills  on  another,  the  authority 
was  implied  from  the  fact  that  the  principal  had  assumed  and 
ratified  the  acts ;  and  he  was  held  bound  by  a  repetition  of 
such  acts,  where  there  was  no  proof  of  notice  of  any  revocation 
of  the  power,  or  of  collusion  between  a  third  party  and  the 
agent,  (b)  ^  It  is  the  prior  conduct  of  the  principal  that  affords 
just  ground  to  infer  a  continuance  of  the  agency  in  that  partic- 
ular business ;  and  the  rule  is  founded  on  obvious  principles  of 
justice  and  policy.  If  was  familiar  to  the  Roman  law,  (c)  and 
is  equally  so  in  the  law  of  modern  Europe,  and  the  jurisprudence 
of  this  country,  (d)  Bmerigon  states  an  interesting  case  within 
his  experience,  of  the  presumptiotr  of  ratification  of  an  act, 
from  omission  in  due  season  to  dissent  from  it.  A  merchant  of 
Palermo  wrote  to  a  house  at  Marseilles,  that  he  had  shipped 
goods  consigned  to  them,  to  be  sold  on  his  account.  The  ship 
being  out  of  time,  the  consignees  at  Marseilles  caused  the  cargo 
to  be  insured  on  account  of  their  friend  at  Palermo,  and  gave 
him  advice  of  it  He  raceived  the  letter,  and  made  no  reply, 
and  the  vessel  arriving  safe,  he  refused  to  account  for  the  pre- 
mium paid  by  the  consignees,  under  the  pretence  they  had  in- 
sured without  orders.  But  the  reception  of  the  letter,  and  the  sub- 
sequent silence,  were  deemed  by  the  law-merchant  equiv- 
alent to  a  ratification  of  the  act  At  this  day,  and  *  with  "  616 
OS,  the  authority  would  be  implied  from  the  duty  of  the 


(a)  Hazard  e.  Treadnrell,  1  Str.  Rsp.  506.  Riubj  v.  Scarlen,  B  Eip.  R.  TS.  Todi! 
n.  Bobinaon,  Bjan  &  Moodj'B  Rep.  217. 

{b)  Neal  v.  Eiring,  1  £ap.  B«p.  61.  Hooe  v.  Oxlej,  1  Waab.  (Va.)  Rep.  19.  So 
also,  if  a  confidential  clerk  hud  been  accustomed  to  draw  cbecka  for  bis  principal, 
and  had  occaaioDnllj  been  permittad  to  indorse  for  him,  tbe  jarj  wonid  be  warranted 
to  infer  a  general  aatboritfto  indorse.    Prescott  v,  Flicn,  9  Ring.  Rep.  19. 

(c)  Dig.  17,  I,  6,  2.    Ibid,  SO,  IT,  60. 

{d)  Emerigon,  Traite  des  Assurances,  torn.  i.  p.  141.  Nickson  v.  Brohan,  10  Hod. 
Gcp.  109.  Williams  v.  Mitchell,  IT  Mass.  Rep,  98;  Brjan  if.  Jackson,  4  Conn.  R. 
2SS. 


'  So  where  the  defendant  had  pennittod  goods  to  be  delivered  at  two  ditferent  plaoas, 
by  the  plaintiff,  on  his  credit,  to  a  woman  with  wiiom  he  cohabited,  and  the  plaintiff  de- 
livered goods  at  a  third  place,  the  defendact  was  beld  liable.  Byao  v.  Suns,  13  Jurist 
B.  T4S,  1848. 

VOL.  U.  70 
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consignee,  without  the  aid  of  the  subseqnent  edlence,  jwovided 
the  previooB  eonree  of  dealing  between  the  parties  bad  been  aucb 
as  to  warrant  the  expectation,  (a)  The  groaod  taken  at  Mar- 
seilles  was  nndoubtedly  snfficient ;  and  it  is  a  very  clear  and 
salutary  rule  in  relation  to  agencies,  that  where  the  principal, 
with  knowledge  of  all  the  facts,  adopts  or  acqnieeces  in  the  acts 
done  under  an  assumed  agency,  he  cannot  be  heard  afterwards 
to  impeach  them,  under  the  pretence  that  they  were  done  with- 
out authority,  or  even  contrary  to  instructions.  OmtUs  rati 
kabitio  mandato  aquipartUw.  When  the  principal  is  informed 
of  what  has  been  done,  he  must  dissent,  'and  give  notice  of  it  in 
a  reasonable  time;  and  if  he  does  not,  his  assent  and  ratifi- 
cation will  be  presumed.  (6)  Semper  qui  rum  prohtbet  pro  se 
intervenire,  mandare  creditar.  ^vcurator  gut  recepit  literat 
mandati,  ei  atatim  non  contradixitt  vtdetur  acceptare  mandaium? 
The  Roman  law  would  oblige  a  person  to  indemnify  an  a» 
Bumed  agent,  acting  without  authority,  and  without  any  assent 
or  acquiescence  given  to  the  act,  provided  it  was  an  act  neces- 
sary and  useful  at  its  commencement,  (c)    Bat  the  En^ish  law 


(a)  Bnller,  J.,  in  Wnllftce  v.  Tellfair,  3  Term  Rep.  188  n.  Smith  v.  Lascellea, 
ibid. 

(ft)  Dig.  14,  6, 18.  Dig.  46,  3,  la,  4.  Dig.  60,  17,  60.  TowIb  t>.  SMrouon,  1 
Jo1jn».  Cu.  110.  Cumes  ft  Lord  i>.  Bleecker,  la  Johns.  Bep.  300.  Erick  v.  John- 
aon,  6  Maes.  Bep.  193.  Frothiugham  n.  Halej,  3  ibid.  TO.  ClemenC  v.  Jodm,  1> 
ibid.  60,  8hn.w  V.  Nudd,  8  Pick.  Rap.  9.  Merlin,  QaMtioos  de  Droit,  voL  i.  p.  483. 
Verbo,  Comple  Conrant,  soc.  I.  Pitts  u.  Shobwt,  U  Lonis,  Bep.  8B6.  Flower  «-. 
Jones,  T  Martin,  N.  S.  US. 

(c)  Dig.  3,  5,  49.  Ibid.  3,  5,  10,  1,  The  negatjonm  gatio,  according  to  the  drit- 
•na,  is  a  speciea  of  ipontaDeooa  agency,  or  an  interferanee  bj  one  in  the  mffain  of 
another,  in  his  absence,  trom  benevolence  or  Mendahip,  and  irithont  aathoritf.  The 
ne^Btionm  gator  acquires  no  right  of  proper^  bj  means  of  the  inteifBrance,  and  he  is 
airictly  bound,  not  onlj  to  good  faidi,  bat  to  ordinaiy  eara  and  dUigence ;  and  in 
liomo  cn!,a3  he  is  held  naptinsible  for  the  Blightest  neglect.  Jones  on  BailmeDt,  37- 
1  Bell's  Com,  3fl9,  Pothier,  dn  Quaai.  Contrat  Negotioinm  ge«t4>nuii,  No*.  308, 
209,  210,    Pothier,  Contrat  de  Mandat.    Nelson  v.  Macintosh,  1  Startue'a  Bep.  S3'. 

1  See  Brigbam  v.  Peters,  1  Gray,  139.  But  vhere  the  agent  disobeys  his  principal's 
nrden,  it  is  held  that,  as  betneoo  tiiem,  a  Ikilnre  to  aoCif;  the  agent  of  the  principal's 
dissent,  is  no  raUfication.  Levin  c.  DiUe,  17  Mis.  64.  With  Teapect  Co  the  llabilitr  of  banks 
for  tlie  acta  of  Cboir  agents,  it  has  been  held,  that  a  bank  is  not  boand  to  receive  depoaits; 
and  is  not  liable  for  not  applying  propsriy  a  deposit,  nnlesa  it  be  made  with  the  pKqwi 
officer,  as  wlcb  the  lecelTlng  Ieller,(aot  the  paying  teller,)  or  with  Ifae  assent  of  (ha  cuhicr. 
TbaCober  v.  Bank  of  State  of  New  York,  6  Sandf.  S.  C.  B.  131. 
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h^s  never  gone  to  that  extent ;  and,  therefore,  if  A.  owes  a  debt 
to  B.,  and  C.  chooses  to  pay  it  without  authority,  the  law 
will  not  raise  a  promise  in  A-  to  indemnify  '  C. ;  for  if  *  617 
that  were  ao,  it  would  be  in  the  power  of  C  to  make  A.  • 
his  debtor  nolens  volens.  (a)  If  there  be  any  relation  between 
the  parties,  a  payment  without  authority  may  be  binding  on 
the  person  for  whose  use  it  was  made,  if  it  be  made  under  the 
pressure  of  a  situation  in  which  one  party  was  involved  by  the 
other's  breach  of  faith.  A  surety,  from  his  relation  to  the  prin- 
cipal debtor,  has  an  interest,  and  a  right  to  see  that  the  debt 
be  paid ;  and  if  be  pays  to  relieve  himself,  it  is  money  paid  to 
and  for  the  use  of  the  other,  (b)  So,  in  the  case  mentioned  by 
Lord  Kenyon,  (c)  from  Eolle's  Abridgment,  where  a  party  met 
to  dine  at  a  tavern,  and  all  except  one  went  away  after  dinner 
withoat  paying  their  quota  of  the  tavern  bill,  and  the  one  re- 
maining paid  the  whole  bill ;  he  was  held  entitled  to  recover 
from  the  others  their  aliquot  proportions.  The  recovery  must 
have  been  upon  the  principle,  that  as  a  special  association,  they 
stood  in  the  light  of  sureties  for  each  other,  and  each  was  under 
an  obligation  to  see  that  the  bill  was  paid,  (d) 


LoDiii«ii«  Civil  Code,  art.  9274,  !2T5.  Lord  EUenboroDgh,  in  Dn^e  v.  Sborter, 
4  Eip,  Rep.  169.  To  1>7  a  foundscion  for  b  claim  of  recompenie  or  remoDeratJon 
on  the  put  of  ^le  negoliortm  gator,  the  labor  or  expense  mast  be  beitowed  eidiei 
with  the  direct  intention  of  bene&ung- the  third  part^  against  vihom  the  claim  is  made, 
or  in  the  bona  Jide  belief  that  the  subject  belongs  to  ihe  person  bj  whom  the  expense 
or  labor  i>  beatovred.  Lord  Stair's  Institatlooi,  vol.  i.  edit.  1S3S,  note  g,  p.  94,  by 
J.  E.  More,  the  editor. 

(a)  Lord  Eenyon,  8  Term  Rep.  310.     Stoty,  J.,  9  Mason's  Rep.  400. 

(b)  Bxall  B.  Fortridge,  8  Term  Rep.  a08. 
(cj  Ibid.  614. 

^d)  When  sGrenl  p««ons  dine  tt^ether  at  a  tavern,  each  i»  liable  for  the  reckoning, 
Colljer  on  Fttt,  as,  note  ic.  The;  are  coeeideied  to  be  Stable  jointly.  They  are 
parties  to  a  joittf  amtraet.  But  the  members  of  a  club  are  not  paiiiten,  and  are  not 
to  be  treated  as  snch.  Tb«  committee  of  a  club  are  Ihe  agents  of  the  memben  at 
large,  and  boand  by  tlio  contracts  tbcf  make  in-ifaat  character,  bat  (he  memben  are 
not  boand  by  the  acta  of  the  committee,  if  they  exceed  their  anthoritj  as  agents. 
Todd  n.  Gmly,  before  Ablnger,  Ch.  B,  8  Meeson  &  W.  505,  and  died  at  large  in 
Woodworth  on  Joint-stock  Companies,  pp.  174-185.  See  also  Eichbaum  t>.  Irons, 
6  Watts  &  Serg.  67,  S.  P.  As  lo  ihe  liability  of  a  member  of  a  club,  the  quesdou  is, 
if  the  contract  was  not  made  personally  with  the  member,  whether  there  was  sufficient 
evidence  of  as  autborised  agtaey  lo  make  a  coQIfact  binding  on  the  niembere  peiwn- 
ally.  Flemyng  d.  Hector,  S  Heesoo  ft  Welsby,  172.  It  is  not  a  qnestton  of  partner- 
ship, but  of  principal  and  agent.  ^ 
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II.  Of  the  power  and  duty  of  agents. 

An  agent  who  is  intrasted  with  general  powers,  must  exercise 
a  sound  discretion,  and  be  has  all  the  implied  powers  which  are 
within  the  scope  of  the  employment.  A  powei  to  settJe  an 
account,  implies  the  right  to  allow  payments  already  made.' 
If  he  be  an  empowered  agent  in  a  particolai  tTOnsaction,  he  is 
not  bound  to  go  on  and  do  all  other  things  connected  with,  or 
arising  out  of  the  case ;  for  the  principal  is  presumed  to  have 
his  attention  awakened  to  every  thing  not  mthin  the  spe- 
*  618  cific  charge,  (a)  If  his  powers  'are  special  and  limited, 
be  must  strictly  follow  them ;  ^  but  whether  there  be  a 
special  authority  to  do  a  particular  act,  or  a  general  authority 
to  do  all  acts  in  a  particular  busineBS,  each  case  includes  the 
usual  and  appropriate  means  to  accomplish  the  end.  (b)  An 
agent,  acting  as  such,  cannot  take  upon  himself  at  the  same 
time  an  incompatible  duty.  Hb  cannot  have  an  adverse  in- 
terest or  employment     He  cannot  be  both  buyer  and  seller, 


(a)  Dabrenil  if.  I{onEiii,'l3  Martin's  Iioais.  Rep.  158.    Hodge  v.  DnmfoTd,  ibid. 

100.  But  the  negotiomm  galor  of  the  civil  law,  who  interfereg  where  the  intcrcal  of 
his  prindpnl  does  not  posiliTely  require  it,  mnsl  do  etery  thing  necessarily  dependent 
on  tiie  bosiness  ha  commeii<»a,  though  not  within  the  order  or  knowled^  of  the 
person  for  whom  it  is  tranaarted. 

(ft)  Paley  on  Agency,  by  Lloyd,  pp.  198-307.    Story  on  Agency,  I,  58,  83. 


<  Bnt  an  agent  appointed  to  settle  claims,  baa  not  the  power  to  oommnts  tliem.  Kings- 
ton v.  Rincsid,  1  Wash.  C.  C.  R.  4S4.  Lewis  g.  Gamage,  1  Pick.  R.  SiT.  Nor  to  submit 
them  to  arbilration,  nnleai  according  to  a  general  usage,  or  by  a  nile  of  court.  Tbo  Alei- 
audria  Canal  Co.  i.  Swann,  K  Bow.  S.  C.  R.  SB.  Story  on  Agency,  \  SS.  InhsbiUnts  of 
Buckland  v.  Inbsbitants  of  Conway,  la  Mass.  Bep.  8»6.     Henley  v.  Soper,  S  B.  &  C.  B.  It. 

An  attorney  at  law  has «  geucral  power  to  submit  to  urbllration.  Filmer  r.  Delber, 
3  Taunt.  B.  488.  Faviell  v.  E.  Counties  R.  Co.  B  Exchaq.  R,  84S.  Wilson  d.  Young, 
S  Barr  R.  101.  Holker  v.  Parker,  T  Crauoh  R.  48B.  Talbot  a.  HoOee,  1  Monroe  (Ky.)  B. 
8TT.  Sffiofeu  v.  Swinfeu,  S7  Eng.  L.  &  Eq.  837.  Bnt  it  seems  this  power  is  limited  to 
suits  already  commenced.  Jenkins  c.  Gillespie,  10  S.  &  M.  B.  31.  Scarborough  «.  Rey- 
nolds, 13  Ala.  R.  363. 

Mo  officer  of  the  United  States  has  authority  \o  enter  Into  a  submission  in  their  behalf, 
which  will  be  binding  upon  them.  TIaited  Stale*  p.  Ames,  1  Wood.  &  Hluot  C.  C.  B. 
IB,  89. 

*  So  sternly  has  the  mle  beeu  enforced,  that  the  agent  most  obey  bis  'Instmctions ;  that 
in  a  case  where  an  agent  having  money  of  his  principal*  in  his  hands,  was  directed  to 
employ  it  In  the  purcbase  of  a  bill  for  his  principHl,  but  the  sgent  pun;bH.ied  the  bill  on 
his  own  credit,  and  the  bill  could  not  be  collecled,  it  was  held,  that  the  principal,  bf  rttuat 
of  Ihe  ditobedience,  might  recover  tbe  unonnt  of  Che  bill  of  the  agent.  Hays  t.  Stone, 
7  HiU's  Stfl.  R.  IIB. 
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for   this    would    expose    his    fidaoiary    ixast   to    abase    and 
fraud,  (o)  ' 

If  A.  anthorizes  B.  to  bay  an  estate  for  him  at  fifty  dollars 
per  acre,  and  he  gires  fifty-one  dollars  an  acre,  A.  it  not  boand 
.  to  pay  that  price ;  bnt  Hie  better  ofnoion  is,  that  if  B.  offers  to 
pay  the  excess  ont  of  his  own  pocket,  A.  is  then  boand  to  take 
tiie  estate.  ThiB  case  is  stated  in  the  civil  law,  and  the  most 
equitable  concliuion  among  the  civilians  is,  that  A.  is  boood  to 
take  tiie  estate  at  the  price  he  prescribed.  Majori  tumma  minor 
inest.  (&)  So,  where  an  agent  was  directed  to  canse  a  ship  to 
be  insnred  at  a  premium  not  exceeding  three  per  cent.,  and  the 
agent,  not  being  able  to  effect  insurance  at  that  premiom,  gave 
three  and  a  quarts  per  cent.,  the  assured  refused  to  reimborse 
any  part  of  the  premium,  onder  the  pretence  that  his  cmm- 
spoudent  had  exceeded  his  orders ;  but  ihe  French  admiralty 
decreed  that  he  should  refund  the  ibree  per  cent ;  and  VaHn 
thinks  ^ey  might  have  gone  further,  and  made  him  pay  tlie 
quarter  per  cent,  ex  bono  et  (Egao ;  because,  he  says,  it  is  permit 
ted,  in  the  usage  of  trade,  for  factors  to  go  a  little  beyond  their 
orders,  when  they  are  not  very  precise  and  absolute,  (c)  The 
decree  was  undoubtedly  correct,  and  the  injustice  of  the  defence 
disturbed  in  some  degree  the  usually  accaiate  and  severe  judg- 
ment of  Valin. 

If  the  agent  executes  the  commission  of  his  principal  in  part 
only,  as  if  he  be  directed  to  purchase  fifty  shares  of  bank  stock, 
and  be  purchases  tiiirty  only,  or  if  he  be  directed  to  cause  2,000 
dollars  to  be  insured  on  a- particular  ship,  and  he  effect  an  insur- 
ance for  1,000  dollars,  and  no  more,  it  then  becomes  a  question, 
whether  the  principal  be  bound  to  take  the  stock,  or  pay  IJie 
premium.  The  principal  may  perhaps  be  boand  to  the 
extent  of  the  execution  of  *  the  commission  in  these  cases,  *  619 
though  it  has  not  been  executed  to  the  utmost  extent ; 


(a)  See  infia,  toI.  It.  p.  438.  Story  Ob  Agenc;,  f  165.  McGhee  v.  Lindsa;,  S 
Ala.  Bep.  16. 

(i)  InsL  3,  27,  8.  Ferriere,  snr  Inal.  h.  t.  Pothier,  Trait^  flu  Coocrat  de  Mlindat, 
Nos.  94, 96.  The  act  of  an  ageot  cxnrcding  hi)  aathoriij  is  good  pro  uuito,  and  void  as 
10  excess.    JohnBon  v.  Blaidale,  1  Smedcs  &  Uanhail'a  Miu.  Rep.  1. 

(c)  Valin,  Com.  aur  I'Ord.  de  la  M«r.  tam.  ii.  pp.  32,  33. 
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and  this  seems  to  have  been  the  conclusion  of  the  civil  law.  (a) 
But  a  distinctioii  is  to  be  made  according  to  the  nature  of  the 
subject.  If  a  power  be  given  to  buy  a  house,  with  an  adjoin- 
ing whaif  and  store,  and  the  agent  bays  the  bouse  only,  the 
principal  would  not  be  bound  to  take  the  house,  for  the  induce- 
ment' to  the  purchase  has  failed.  So,  if  he  be  instraeted  to 
purchase  the  fee  of  a  certain  farm,  and  he  purchases  an  iotereet 
for  life  or  years  only,  or  he  purchases  only  the  un^vided  right 
of  a  tenant  in  common  in  the  farm ;  in  these  cases  the  princi- 
pal ought  not  to  be  bound  to  take  such  a  limited  interest,  be- 
cause bis  object  would  be  defeated.  It  might  be  otherwise,  if 
the  ageiit  was  directed  to  buy  a  farm  of  one  hundred  and  fifty 
acres,  and  he  buys  one  corresponding  to  the  directions  as  neaily 
as  possible,  containing  one  hundred  and  forty  acres  only.  The 
Roman  lawyers  considered  and  discussed  these  questions  with 
their  usual  sagacity  and  spirit  of  equity ;  and  whether  the  prin- 
cipal would  or  would  not  be  bound  by  an  act  executed  in  part 
only,  depends  in  a  measure  upon  the  reason  of  the  thing,  and 
the  nature  and  object  of  the  purchase.  (6) 

If  the  agent  does  what  he  was  authorized  to  do,  and  some- 
thing more,  it  will  be  good,  as  we  have  seen,  so  far  as  he  was 
authorized  to  go,  and  the  excess  only  would  be  void.  If  an 
agent  has  a  power  to  lease  for  twenty-one  years,  and  he  leases 
for  twenty-six  years,  the  lease,  in  equity  would  be  void  only  for 
the  excess,  because  the  line  of  distinction  between  the  good  ex- 
ecution of  the  power  and  the  excess,  can  be  easily  made,  (c) 
But,  at  law,  even  such  a  lease  would  not  be  good,  pro  tatUo,  or 

for  the  twenty-one  years,  according  to  a  late  English 
•  620    *  decision  in  the  K.  B.  (d)     If,  however,  the  agent  does  a 

diilerent  business  from  that  he  was  authorized  to  do,  the 
principal  is  not  hound,  though  it  might  even  be  more  advanta- 
geous to  him ;  as  if  he  was  instructed  to  bay  such  a  house  of 


(a)  Dig.  17,1,  3a.   Oreen,J.,fnQordonti.  Bachanan,  5  Terger'sTeiin.  Rep.  SI. 

(i)  Dig.  17, 1,  S6.  Pothicr,  Traiit  du  Contnt  do  Mftndat,  No.  9S.  1  Livcnnore  " 
on  ths  Law  of  Principal  and  Agent,  100,  101 . 

(<:)  Sir  Thomas  Clarke,  in  Alexander  v.  Alexander,  S  Vea.  644.  Campbell  v. 
Leacli,  Arab.  Hep.  740.     Sngdtn  on  Powers,  W5. 

(rf)  Boe  V.  Prideaux,  10  East's  Rep.  158. 
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A.,  and  he  poichased  the  adjoining  house  of  B.  at  a  better  bar- 
gain ;  or,  if  he  was  instructed  to  have  the  ship  of  hia  correspond- 
ent insured,  and  he  insured  the  cargo.  The  principal  is  not 
bound,  because  the  agent  departed  from  the  subject-matter  of 
the  instruction,  (o) 

There  is  a  very  important'  distinction  on  this  subject  of  tiie 
powers  of  an  agent,  between  a  general  agent  and  one  appointed 
for  a  special  purpose.  The  acts  of  a  general  agent,  or  one 
whom  a  man  puts  in  his  place  to  transact  all  hi?  business  of  a 
particnlaf  kind,  or  at  a  particular  place,  will  bind  his  principal, 
so  long  as  he  keeps  within  the  general  scope  of  bis  authority, 
though  lie  may  act  contrary  to  hia  private  inetructions ; '  and 
the  rule  is  necessary,  to  prevent  fraud  and  encourage  confidence 
in  dealing.  (6)  But  an  agent,  constituted  for  a  particular 
purpose,  and  tinder  a  limited  power,  cannot  bind  his  prin- 
cipal  if  he   exceeds   that   power,  (c)      The   special   authority 


(a)  Dig.  17, 1,  6,  2.  Potbier,  Tniite  da  Contrat  de  Mandat,  No.  9T.  Grolias,  de 
Jure,  B.  &  P.  b,  3,  ch.  16,  sec.  £1,  aajt,  ibat  ibe  famous  qnegtion  Etated  by  Aulus 
Gellius,  whether  an  order  or  commiasion  might  be  AtMDied  by  a  m«ihod  equally  or 
more  advantageoas  than  the  one  prescribed,  mi^t  easily  be  aniwered,  by  considering  < 
whether  what  naa  preacribed  was  under  any  precise  form,  or  only  with  some  general 
view  that  might  be  efTected  as  well  in  some  other  way.  If  the  latter  did  not  clearly 
appear,  we  onght  to  follow  the  order  with  panctnality  and  precision,  and  not  interpose 
oar  own  judgment  when  it  had  not  been  required^ 

lb)  Whit^tead  ir.  Tnckett,  IG  East,  400.  Walker  v.  Skipwlth,  Heig's  Tens.  Bap. 
502.  Lightbody  v.  N.  A.  Ids.  Co,  83  Wendell's  Hep.  22.  Lobdell  v.  Baker,  1  .Me> 
cnirs  Hep.  202.  AltomeyE,  having  a  discretionary  power  to  collect  a  debt,  may,  in  the 
exercise  of  their  discretion,  assent  to  an  Bssignmeat  for  the  benefit  of  creditors,  and 
bind  their  (Jients  diereto.  Gordon  v.  CoolJdge,  1  Sumner's  Kep.  C.  C.  U.  S.  &3T. 
But  a  law  agent  is  responsible  for  the  consequences  of  professional  error  when  the 
injury  thereby  to  his  client  arises  from  the  want  of  reasonable  ikitl  or  diligaia  on  bis 
part,  both  of  which  qualities  be  assamcs  to  have  and  dnly  employ.  Hart  i>.  Frame, 
6  CI.  &  F.  193.  A  general  agent  is  to  act  for  his  pTinci|Ml  as  be  wonld  for  tiimselT, 
and  is  bonnd  to  exercise  a  sound  discretion.  A  special  agent  i*  confined  to  his  in- 
structions. Master  of  the  Kolls,  in  Bertram  o.  Godfray,  1  Knapp  Rep.  383.  Ander- 
son V.  Coonley,  21  Wendell,  !T». 

(c)  Uunn  u.  Commission  Company,  19  Johns.  Bep.  44.  Beals  d.  Allen,  16  ibid. 
363.  Thompson  u.  Stewart,  3  Cenn.  Eep.  172.  Andrews  u.  Kneeland,  6  Cowen's 
Bep,  354.  Bnller,  J.,  3  Term  Rep.  762.  East  India  Company  v.  Hensley,  I  Bsp. 
Bep.  111.  Allen  r.  Ogden,  Wharton's  Dig.  tit.  Agent  and  Fnclor,  A.  1.  Blane  v. 
Froudfil,  3  Call  Bep.  207.     If  possession  of  goods  be  giren  for  a  specific  purpoae,  as 

1  Johnson  «.  Jooai,  4  Barb.  Sup.  Ct.  Rep.  8SB. 
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"621  'iDUEtbe  Btrictl;  pursDe(i(a)  Whoever  deals  with  an 
agent  coostitnted  for  a  special  purpose,  deals  at  his  peril, 
when  the  agent  passes  i^e  precise  limits  of  his  power;  thoogh 
if  he  pursues  the  power  as  exhibited  to  the  public,  his  principal 
is  bound,  even  If  private  instructions  had  still  further  limited 
the  special  power,  (b) '  Thus,  where  a  holder  of  a  bill  of  ex- 
change desired  A.  to  get  it  discounted,  but  positively  refused  to 
uidorse  it,  and  A.  procured  it  to  be  indorsed  hy  B.,  it  was  held, 
that  the  original  bolder  was  not  bound  bytiie  act  of  A^  who 
was  a  special  agent  under  a  limited  authority  not  to  iSdorse  the 


to  B  caiTier  or  wlurflnger,  tbe  property  it  not  changed  bj  the  ttle  of  gacb  a  baileev 
and  the  owner  may  recoTer  them  from  the  bona  JiAe  bnyer,  Wilkinion  o.  King,  3 
Campb.  N.  P.  Rep.  3S5. 

(a)  Gordon  c  Bnchinan,  9  Ya^er'B  Tenn.  Rep.  71. 

(£)  The  principle  that  perradcs  the  diitinctton  on  this  sabjcct  rests  on  lonnd  and 
elevated  morelit;.  There  mnit  be  no  deception  aoTwhere.  The  principal  ii  bound 
b;  the  acta  of  his  agent,  if  he  clothe  him  with  powcra  calcnlated  to  induce  innocent 
third  persons  to  beliere  the  agent  bad  dne  authority  to  act  in  the  given  case.  On  the 
other  hand,  if  there  be  no  authoritj,  nor  the  show  or  color  of  aatbority  from  the  prin- 
cipal 10  do  an  act  bejond  bl*  powen,  tbo  panj  who  deals  with  the  agent  in  any  such 
transaction  must  look  to-  tbe  ag^t  only.  In  the  eate  of  Williams  «.  Walker,  decided 
*  by  the  Ass.  T.  Cb.  of  New  Toil,  hi  Janoary,  1845, 3  Sandfbrd's  Ch.  R.  835,  it  wm 
held,  after  a  learned  discnision  of  the  authorities,  that  the  agent  or  money  scriTcner 
for  defendant,  whs  had  possession  of  her  bond  and  mortgage,  and  received  interest  for 
her  and  part  of  die  principal,  was  entitled  to  receire  tbe  aame,  and  the  payments  wen 
Talid ;  but  that  after  the  ttond  was  withdrawn  from  his  possession,  and  delirerad  to 
the  owner  of  it,  paymeota  of  tlte  prindpal  afterwards  to  him  were  not  go*d  agalnct 
the  owner  of  the  bond,  as  be  was  not  her  general  agent,  for  the  inference  of  agency 
was  founded  on  the  posscAiion  of  the  securities. 

1  Wilkinson  v.  Caadlisb,  B  £ich.  81.  Towle  v.  Leivitt,  3  Ftnt.  860.  Hunter  v.  Iran 
and  Machine  Co.  20  Barb.  IBS.  In  Uechanics'  Bank  v.  N.  Y.  &  N.  H.  R.  B.  Co.  4  Duer, 
4S0,  8  Kern.  69B,  the  plaintifls  demanded  the  transfer  of  certun  shaies  of  slock,  the  cer- 
tiScace  of  wbicli  in  dne  rorm  bad  been  pledgad  to  them.  It  wu  idmilted,  tlutt  the  slock 
was  afraudnlent  Issue  made  by  the  transfer-agent  who  hod  authority  oni;  to  iraa^et 
Stock,  not  to  issue  it.  It  vas  held  b;  the  Court  of  Appeals,  reversing  the  judgment  of  the 
Superior  Court,  that  the  cerUGcata  was  Tcdd  and  that  the  corporatian  was  not  responsible 
for  the  act  of  Its  agent  because  it  was  cleorty  beyond  bis  anthority.  A  distinction  was 
drawn  betireea  acts  niChin  the  apparent  powen  of  the  agent  and  acts  apparently,  but  not 
'  really,  within  hli  powers.  For  the  foimeT  tbe  piinApol  Is  liable,  as  he  is  responsible  for 
the  appearance  of  his  agent's  piMwrt.  But  not  fur  the  latter,  as  the  agent  alone,  if  any 
one,  is  responsible  fur  the  appenranca  of  his  acU.  This  iliBtinction  is  illiutrated  by  Iha 
cases  of  Grant  e.  Norway,  3  Eng.  L.  &  Eq.  S3T.  Hubberatey  r.  Word,  18  ibid.  651. 
Coleman  v.  Bicbes,  SB  ibid.  338,  where  it  was  held  that  the  master  of  a  ship  or  a  wboifiager 
cannot  bind  their  employer!  by  receipts  or  bills  of  lading  for  goods,  wbioh  they  have  not 
received,  though  snch  doenmenta  on  appareoClv  within  their  oothori^. 


.dr,yGoogIe 


IiEO.  XLI.J  OT  PERSONAL  PHOPEETY.  837 

biU.  (a)  So,  in  the  case  of  Both/  v.  Carswell,  (ft)  A-  authorized 
B.  to  sign  hia  name  to  a  note  for  250  dollars,  payable  in  six 
months,  and  he  signed  one  payable  in  sixty  days;  and  the  court 
held  that  A.  was  not  liable,  becanse  the  special  anthority  was 
not  strictly  pursued.'  On  the  other  hand,  if  the  servant  of  a 
horse  dealer,  and  who  sells  for  him,  but  with  express  instructions 


(a)  !Fenn  v.  Burison,  3  Term  Kep.  T5T.  UDlees  the  msTiiier  of  doing  a  particular 
bnsineav  be  preHcribed,  even  a  ipeciai  agent  irilt  be  deemed  clotbed  with  the  oiiibI 
meana  of  accompliBhing  it ;  and  if  he  makei  faite  repreKntationa  on  the  subject  to 
induce  pnrchasers  to  enter  into  the  contract,  the  principal  it  affected  b)-  them,  and 
rcBponsihIe  for  [he  deceit.  Heirho  crealod  the  trust,  and  not  the- purchaser,  ought 
to  aaffcr.  Hem  v.  Nichols,  1  Salk.  SBS.  Sondford  i>.  Handv,  23  Wendell's  Rep. 
aeo.  Putnam  v.  Sullivan,  4  Mass.  Rep.  4&.  North  Biver  Bank  v.  AyniaT,  3  Hill, 
963.  The  power  of  the  agent  (o  affect  the  contract  in  the  name  of  bis  principal  b; 
an  innocent  misstatement,  was  elaboratelj  discussed  in  Cnmfoot  u.  Fonke,  6  Mceson 
&  W.  358.  A.,  by  his  agent,  leased  a  house  to  B.  which  had  a  nuisance  adjoining  it, 
of  which  A.  was  apprised,  hut  did  not  communicate  the  fact  to  bis  agent,  who  was 
ignorant  of  it,  and  said,  in  answer  to  the  inquiry  of  the  lessee,  if  there  were  any  ob- 
jections to  the  house,  that  there  were  not.  There  was  no  fraudulent  intention  on  the 
part  of  the  owner,  for  he  was  merely  passive,  and  gave  no  directions  to  bis  agent,  who 
acted  in  good  faith.  The  conrt  held  that  the  contract  was  valid,  as  there  was  no  fraud 
in  cither  principal  or  ^eni,  and  the  representation  of  tbe  latter  collateral  to  the  con- 
tract, could  not  afTect  the  principal  in  a  case  free  Iroin  fraud.  Lord  C.  B.  Abinger 
Btro^ly  dissented,  on  the  ground  that  the  knowledge  of  thefiriucipat  was  the  knowl> 
edge  of  the  agent,  and  I  think  he  was  sustained  by  (trong  prin^les  of  policy.* 

(6)  a  Johns.  Bep.  48.  * 


1  In  a  late  caae,  tbe  conrt  declared  tbe  law  to  be,  that  "  tbe  power  of  binding  by  nego- 
Uable  notes,  oan  be  oonfarred  only  by  direct  authority  of  the  party  to  be  boond,  or  by  the 
delegation  of  a  power  which  cannot  be  olberwise  eiscnted."  Paige  e.  Stone,  10  MeL  R. 
leo.  See  also  Roesiter  b.  Rossiter,  B  fe^end.  R.  4M.  Story  on  Agency,  f  B4-ea.  It  may 
not  be  easy  to  reconcile  a  late  casein  Ohio,  where  an  authority  to  employ  an  attorney  was 
held  Co  embrace  the  antliority  to  give  a  promiBsory  note  in  payment  of  his  services,  with 
the  prevailing  doctrine  on  this  subject.  Lajet  «.  Gano,  IT  Ohio  B.  MS.  A  power  to 
indorse,  It  seems,  is  not  snfBcient  evidence  from  which  to  infer  a  power  to  receive  notice 
of  dishonor.     Bank  of  Mobile  o.  King,  9  Ala.  R.  279. 

*  The  cose  of  Comfoot  i.  Fowke,  B  M.  L  W.  3G8,  has  been  condemned,  in  Fitzsimmons 
C.  Joslin,  21  Vt.  R.  129,  and  the  opinion  of  Lord  Abinger  sustained.  It  was  there  held, 
that  the  principal  would  be  implicated  to  the  fullest  eitant  for  that  which  he  knew,  if  he 
took  the  benefit  of  tbe  agent's  act.  If  there  whs  fraod  in  the  transaction,  whether  of  the 
principal  <^  the  agent,  (he  contract  was  equally  vitiated. .  In  the  recent  cose  of  National 
Exchange  Co.  t.  Drew,  81  Eng.  L.  &  Eq.  1,  it  was  said  by  Lord  Craoworth  that  the  cose 
of  Comfoot  V.  Fowke  was  decided  solely  on  the  pItaiJingi,  which  alleged  /ravil,  whereas 
there  was  clearly  no  iVand  in  either  principal  or.agenti  and  Lord  St.  Leonards  said  that 
if  the  defendant  had  alleged  misrepresentation  merely,  he  must  have  prevailed.  See 
farther  on  frandolent  representations  by  agents,  Crump  c.  Mining  Co.  T  Gratt.  361.  Con- 
cord Bank  *.  Gregg,  t«  N.  H.  SSI. 
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not  to  warrant  as  to  soundness,  does  wairant,  the  master  is  held 
to  be  bound ;  because  the  servant,  having  a  general  antbority  to 
sell,  acted  within  the  general  scope  of  fats  aathority,  and  the 
public  cannot  be  supposed  to  be  acquainted  with  the  private 
conversations  between  -the  master  and  servant,  (a)  So,  if  a 
broker,  whose  buaioesa  is  to  buy  and  sell  goods  in  his  own 
name,  be  intrusted  by  a  merchant  with  the  posBessioo  and  ap- 
parent control  of  hia  goods,  it  is  an  implied  aathority  to  sell, 
and  the  principal  will  be  concluded  by  the  sale.  There  would 
be  no  safety  in  mercantile  dealings  if  it  were  not  so.  'If  the 
principal  sends  his  goods  to  a  place  where  it  is  the  ordinary 
business  of  the  person  to  whom  they  are  confided  to  sell,  a  power 
to  sell  is  implied,  {b)  If  one  sends  goods  to  an  auction  room, 
it  is  not  to  be  supposed  that  they  were  sent  there  merely  for 
safe-keeping.     The  prin<npal  will  he  bound,  and  the  purchaser 

safe,  by  a  sale  under  those  circumstances,  (c) 
*  623         *  The  presumption  of  an  aathority  to  sell  in  these  cases, 

is  inferred  from  the  nature  of  the  business  of  the  agent; 
and  it  fails  when  the  case  will  not  warrant  the  presumption  of 
his  being  a  common  agent  for  the  sale  of  pr(^>erty  of  that  de- 
Boiption.  If,  therefore,  a  person  intrusts  his  watch  to  a  watch- 
maker to  be  repaired,  the  watchmaker  is  not  exhibited  to  f-be 


(a)  Ashharst,  J.,  in  3  Term  Kep.  7ST.  BsjlflT,  J.,  In  IS  EuA  B«p.  U.  If  n 
■gent  be  appoiniad  to  lell  penonml  property,  tbo  Uw  impUei  aa  *atbority  to  wamuil 
tlie  •ouTulaeM  of  de  uticki  in  behalf  of  his  prindpal.*  Bnnter  v.  Juneaon,  6  Ireddl'i 
N.  C.  Hep.  S53.  Ch.  J.  Buffln,  ontra.  The  decluMioni  of  an  agent,  aeting  within 
the  scope  of  bia  antbority,  and  made  in  the  conrae  of  the  tmtaacdon,  are  eiidenn  m 
part  of  the  ra^ofte.    Fronklia  Bank  d.  Steam  Nafigation  Co.  11  Qill  ft  Johui.  SB. 

(b)  SaltoE  V.  Everett,  !0  Wendell,  S67. 

(c)  Pickering  v.  Bosk,  IS  E&slfa  Bep.  38.  An  implied  agencj  is  nerer  eotittnied 
to  extend  berond  the  obvioas  pnrposee,  and  the  general  nioge,  scope,  and  conne  of 
the  bueincsa  for  which  it  is  apparently  crealed,  yet  the  iocidenial  powera  of  certaia 
agencies,  inch  fbr  instance  as  thoH  of  a  master  of  a  ship  and  the  casbiu'  of  a  bank, 
are  not  easily  redaced  to  precise  limits.  Good  sense,  soand  discretion,  and  the  neoH' 
tary  purpoeei  of  the  trust,  muit  guide  the  ^pUcatioo  of  the  implied  power  according 
to  the  circumstances  of  the  csae.  Mr.  Justice  Story,  in  his  Commcntarie*  on  Agency, 
H  114-123,  has  rollecied  and  digested,  with  his  usual  caie,  the  leading  cases  in  whicb 
the  application  for  this  implied  aathority  in  tlie  ease  uf  cashien  and  mastara  of  tmmIi 
has  been  luat^ned. 


1  Bnt  sea  Upttm  v.  Suffolk  County  HlUs,  11  Cn«h.  hit. 
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world  as  owner,  and  credit  is  not  given  to  him  as  such,  merely 
because  he  has  posaeBBioQ  of  the  watcb,  and  the  owner  would 
not  be  bound  by  his  sale,  (a) 

A  fectoi  or  merchant,  who  bnya  or  sells  upon  comoiissioD,  or 
as  an  agent  for  others,  for  a  certain  allowance,  may,  under  cer- 
tain circuiQstances,  sell  on  credit,  without  any  special  authority 
fim  that  purpose,  though,  as  a  general  rule,  an  agent  for  sale 
must  sell  for  cash,  unless  be  has  express  authority  to  sell  on 
credit  {b)  He  may  sell  in  the  nsaal  way,)  aad,  oonseqaently,  it 
is  implied  that  he  may  sell  on  credit  without  incuiriRg  risk, 
provided  it  be  the  miage  of  the  tatade  at  Uie  place,  and  be  be  not 
restrained  by  hia  inslxuctiona,  and  does  not  unreasonably  extend 
the  term  of  credit,  and  provided  he  luea  due  diligence  to  ascer- 
tain ihe  solvency  of  the  purchaser,  (o)  Bat  the  factor  cannot 
sell  on  credit  in  a  case  in  which  it  is  not  the  usage,  as  the  sale 
of  stock,  for  instance,  unless  he  be  expressly  authorized,  be- 
cause this  would  be  to  sell  in  an  onuaual  manner,  (d)    N(» 


(a)  Lord  BUenboTongh,  15  Eait's  Bep.  npm. 

(6)  An  agent  is  «  nomen  generdmitmni,  and  ioclndet  factors  and  broken,  who  ar« 
00)7  a  (pedal  ctsM  of  •gann.  A  faaor  ic  distinguished  from  a  broker  hj  being  in- 
trusted bj  others  with  the  posseaaioa  and  duposal,  and  apparent  ownenhip  of  prop- 
erty, and  he  is  generally  the  correepandent  of  a  foreign  house.  A  brokrr  is  employed 
merely  id  the  negotiation  of  mercantile  contracts.  He  is  not  Irasled  wiih  the  posses- 
sion of  goods,  and  does  not  act  in  his  own  Dame.  1  Domat,  b.  1,  til.  17,  sec.  1,  art.  1. 
Stoiy  on  Agency,  H  38,  33.  Baring  d.  Corrie,  2  Bam.  &  Aid.  137,  113,  148.  Hie 
business  consists  in  negotiating  exchanges,  ot  in  buyiog  and  selling  stocks  and  goods ; 
bnt  in  modem  times,  ^e  term  inclades  peraoos  who  act  as  agents  to  bay  and  sell, 
and  who  charter  sbipa  and  effect  policies  of  insurance.  A  stock  broker,  cannot  sell 
tipon  credit,  for  that  is  not  the  nsoal  coniee  of  hia  business, 

(q)  Van  Alen  v.  Tonderpool,  6  Johns.  Rep.  69.  Goodenow  v.  Tyler,  7  Moss.  Rep, 
36.  Jamea  &  Shoemaker  ti.  M'Credio,  1  Bay's  S.  C,  Rep.  S94.  Emery  u.  Oerbicr, 
3  Wash.  C.  C.  413.  Cases  cited  in  Wharton's  Dig.  of  fenn.  Rep.  tit.  Agent  and 
factor,  A.  24.  Bomll  j>.  PhilUps,  1  Gall.  Rep.  360.  Willes,  Ch.  J^  in  Scott  v.  Sur- 
man,  Willes'i  Rep.  400.  Chombre,  J.,  in  Houghton  v.  Matthews,  3  Bos.  &  FuU. 
489.  Leverick  v.  Meigs,  I  Cowen's  Rep.  645.  Greely  v.  Bartlett,  1  Greealears 
Bep.  ITS.    Forrestier  ■>.  Bordman,  1  Story's  R.  43.     Story  on  Agency,  S  110,  209. 

{d)  Wiltshire  v.  Sims,  1  Carapb.  N.  F.  Rep.  358.  Slate  of  Blinois  i>.  Delafield,  8 
Paige's  Bep.  5S7.  S.  C.  36  Wendell,  192.  In'  this  last  cose  it  was  held,  that  an 
agent  /or  a  ttaia,  snthorized  to  borrow  money  on  a  sale  of  ttoct,  cannot  sell  on  credit 
without  express  anthoritj,  even  though,  by  ^e  usages  of  trade,  it  be  the  cosiom  to 
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can  he  bind  his  principal  to  other  modes  of  payment 
*  623    *  than  a  payment  in  money  at  the  time  of  sale,  or  on  the 

usual  credit.  If  a  factor,  at  the  expiration  of  the  ciedit 
given  on  a  sale,  takes  a  note  payable  to  himself  at  a  fatm«  day, 
be  maizes  the  debt  his  own.  (a)  He  cannot  bind  his  principal 
to  allow  a  sel^off  on  the  part  of  a  purchaser,  (b)  If  the  factor,  in 
a  case  duly  authorized,  sells  on  credit,  and  takes  a  negotiable 
note,  payable  to  himself,  Hie  note  is  taken  in  trust  for  his  princi- 
pal, and  subject  to  his  order;  and  if  the  purchaser  should  be- 
come insolvent  before  the  day  of  payment,  the  circumstance  of 
the  factor  having  taken  the  note  in  his  own  name,  would  not 
render  him  personally  responsible  to  his  principaL  (c)^  Even  if 
the  factor  should  guaranty  the  sale,  and  undertfdce  to  pay  if  the 
purchaser  failed,  or  should  sell  without  disclosing  his  principal, 
the  note  taken  by  him  as  ^ctor  would  still  belong  tb  the  prin- 
cipal, and  he  might  waive  the  guaranty  and  claim  possession  of 
the  note,  or  give  notice  to  the  purchaser  not  to  pay  it  to  the 
factor.  In  such  a  ca^e,  if  the  factor  should  fail,  the  note  would 
not  pass  to  his  assignees,  to  the  prejadice  of  his  principal;  and 
if  the  assignees  should  receive  payment  from  the  vendee,  they  . 
would  be  responsible  to  the  principal ;  for  the  debt  was  not  in 
law  due  to  them,  .but  to  the  principal,  and  did  not  pass  nnder 


sell  Bach  stocks  on  »  credit,  when  they  are  the  priTato  property  of  indifidualfl,'  It 
wu  further  held,  that  if  the  ogeoC  for  a  state  itnaatborizedly  tell  its  glock  on  credit,  or 
below  par,  to  a  purchaser  chargeable  with  notice  of  his  waal  of  authority,  the  stsce 
may  repudiate  the  contract,  and  follow  the  property  io  the  hands  of  such  purchaser, 
and  before  it  has  been  passed  airay  to  a  bonafide  holder  without  notice. 

(a)  Eostncc  V.  Beebe,  14  Martio's  I.ouis.  Hep.  368.  So,  if  a  factor  sella  on  credit, 
and  takes  Che  nolee  of  tbe  rendec,  and  has  them  discounted  for  bis  own  accomiDO- 
dacioD,  he  becomes  responsible  for  the  debt.  Myers  v.  Entriken,  6  Watts  &  Serg.  44. 
The  same  results  follow  if  he  blend  the  moneys  of  the  principal  with  his  own,  Mul 
releases  tbe  Tendee.  He  is  bound  to  keep  bis  principal  duly  informed  of  mattas 
material  to  his  interest.    Brown  n.  Arroct,  id.  403.     Story  ou  Agency,  {  196. 

lb)  Gay  V.  Oakley,  IS  Johns.  Rep.  332. 

{c)  Mossier  o.  Amery,  1  Yeates'a  Eop.  540.  Ooodonow  v.  Tyler,  7  Mass.  Eep.  36. 
Scott  11.  Sunnan,  WUlos's  Bep.  400. 


1  Rich  E.  Monroe,  14  Barb.  602. 

3  Bat  an  agent,  employed  by  gdvemment  to  collect  debts,  may,  in  the  exercise  of  ajudi- 
dons  discretion,  give  the  debtor  reasonable  indatgeaoe  and  time  for  pajmenL  United 
StMes  *.  Hudson,  S  McLeau's  C.  0.  B.  US. 
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the  assignment,  (a)  The  general  doctrine  is,  that  where  the 
principal  can  trace  his  property  into  the  hands  of  an  agent  or 
factor,  he  may  follow  either  the  identical  article  or  its  proceeds, 
into  the  possession  of  the  factor,  or  of  his  legal  representatives 
or  assignees,  unless  they  should  have  paid  away  the  same  in 
their  representative  character,  before  notice  of  the  claim 
of  *  the  principaL  (b) '  The  same  rule  applies  to  the  case  *  634 
of  a-  banker,  who  fails,  possessed  of  bis  customer's  prop- 
erty. If  it  be  distingaishable  from  hia  own,  it  does  not  pass  to 
his  creditors,  bat  may  be  reclaimed  by  the  true  owner,  subject 
to  the  liens  of  the  banker  upon  it.  (c)  ^ 

Though  payment  to  a  factor,  for  goods  sold  by  him  be  valid, 
the  priucipal  may  control  the  collection,  and  sue  for  the  price  in 
bis  own  name,  or  for  damages  for  non-performance  of  the  con- 


(a)  Qodftej  v.  Fuzo,  3  P.  Wms.  Bep.  185.  Ex  partt  Dumas,  1  Atk.  Sep.  231. 
Tooke  o.  Hollingworth,  5  Term  Rep.  226.  Garratt  u.  Callom,  cited  in  Scoli  v.  Sur- 
mtui,  Willes's  Bep.  409,  nnd  tUso  bj  Cbambra,  J.,  in  3  Bos.  k  Putl.  490.  Eip  d.  Bank 
ofN.  Y.  10  Jobns.Rep.  B3.    Thompson  d.  Perkins,  3  Mbsod's  Rep.  232. 

(i)  Veil  V.  MiCchel,  4  Wash.  Cir.  Rep.  105.  Tojlor  u.  Plomer,  3  M*nle  &  Seluf. 
562. 

(c)  Walkerr.Barnell,  Dong.  Rep.  317.  Bryson  b.  Wjlie,  1  Boi.  &  Pull.  83,  n. 
Bollon  V.  Puller,  ibid.  539.  In  tlie  case  o{  Sargeant,  I  Rose's  Cas.  153.  Farkc  v. 
Eli&soD,  I  East's  Rep.  544.    3  Mason's  Rep.  242. 

I  Wamec  v.  Martin,  11  How.  U.  S.  3DB.  Beach  v.  FoiSTtb,  14  Barb.  499.  Blackman  c. 
Green,  24  Vt.  IT.  Benny  s.  Fegran^  18  Mis.  IDl.  In  this  last  cue  it  was  held  to  make  no 
dilTerencc  that  there  was  a  balanoe  agnitiat  the  principal  in  favor  of  the  factor. 

^  Bstikers  have  a  general  lien,  by  the  law-mcrclinnC,  which  trill  be  JQdlcially  noticed, 
like  the  negotiability  of  biUs  of  exchange.     Brandao  v.  Bamett,  B  M.  G.  &  S.  R.  630.     The 

Ibe  Supreme  Court  of  the  United  States.    It  was  lliere  beld, 

1.  That  a  bank  has  no  lien  for  its  general  balance  againet  a  penon,  upon  funds  deposited 
by  him,  nhen  such  person  was  known  to  have,  acted  as  agent  for  another,  to  whom  the 
deposit  wholly  beionged. 

S.  That  if  it  was  not  known  to  the  bank  that  (he  depositor  was  an  agent,  and  though  he- 
was  treated  as  owner,  yet  the  tiank  has  no  such  lien,  as  against  the  owner,  unless  credit 
had  been  given  to  the  agent  upon  the  security  of  snch  deposit.  In  the  usual  eoune  of  b«si- 

S.  That  in  case  tlie  agency  was  unknown,  and  siwh  credit  liad  been  given,  the  bank  was- 
entitled  to  alien;  for  its  general  balances  were  against  the  owner  of  the  deposit.  Bank  of 
the  Jlfltropolla  v.  Mew  England  Bank,  6  How.  U.  S.  612.  See  also  Lawrence  «.  The  Ston- 
ington  Bank,  S  Conn.  R.  G21.  It  may  not  be  easy  to  reconcile  Uie  latter  cue  with  the  case; 
In  Howard's  Reports. 

See,  on  the  snlyecl  generally,  Jones  v.  Starkey,  11  Eng.  L.  &  Eq.  236. 
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bact ;  and  it  is  immaterial  whether  the  a^nt  was  an  auctioneer 
or  common  factor,  (a)  y. 

There  are  some  cases  in  which  a  factor  sells  on  credit  at  his 
own  risk-  When  he  acts  under  a  del  credere  commission,  for 
an  additional  premium,  he  becomes  liable  to  his  principal  when 
the  purchase-money  falls  due ;  and  according  to  the  doctrine  in 
some  of  the  cases,  he  is  substituted  for  the  purchaser,  and*  is 
bound  to  pay,  not  conditionally,  but  absolutely,  and  in  the  first 
instance.  The  principal  may  call  on  him  without  first  looking 
to  the  actual  vendee.  This  is  the  language  of  the  case  of  Grove 
V.  Dubois,  (b)  and  it  seems  to  have  been  adopted  and  followed 
in  Leverick  v.  Meigs  ;  (c)  and  yet  there  is  some  difficulty  and 
want  of  precision  in  the  cases  on  the  subject.  It  is  said,  that  a 
Suciot  under  a  del  credere  commission,  is  a  gaarantor  of  the 
sale,  and  that  the  notes  he  takes  from  the  purchaser  belong  to 
his  principal,  equally  as  if  he  had  only  guaranteed  them,  (d)  If 
he  sells  under  a  del  credere  commission,  he  is  to  be  consideredi 
as  between  himself  and  the  vendee,  as  the  sole  owner  of  the 
goods ;  Eind  yet  he  is  considered  only  as  a  surety,  (e)  In 
"625  some  late  cases  in  the  C.  B.,  in  En^and,  {/)  *the  doc- 
trine in  the  case  of  Grove  v.  Dubois  was  much  questioned, 
and  it  was  considered  to  be  a  vexata  quassltOf  whether  a  del  cre- 
dere commission  was  a  contract  of  guaranty  merely  on  default 
of  the  vendee,  or  one  altogether  distinct  from  it,  and  not  requir- 
ing a  previous  resort  to  the  purchaser.  (§■) ' 


(a)  Oirard  v.  Taggart,  5  Serg,  ft  Rawle,  Id. 
(A)  1  Term  Sep.  112. 

(c)  I  Cowen'B  Bep.  615. 

(d)  But  if  ho  lakei  depreciated  paper  in  pajmont,  ha  mast  accfliiDt  for  the  fnll  Taloe 
Id  ipede.    DudikII  v.  Mason,  1  Story's  Itep.  MS. 

(()  Cbtmbre,  J.,  3  Bos,  &  PuU.  489.  TbompsoD  v.  Perkina,  3  Mason's  Bep.  S3S. 
A  d^  cndere  fkclor  or  iigciit  maf  aell  in  his  own  immc.  This  is  accordulg  to  a  ciutoni 
in  the  London  com  market.    Johnston  ii.  Ushomc,  1 1  Adol.  &  Ellis,  549. 

(/)  Gall  F.  Comber,  7  Tannt.  Bep.  558.    PmI  d.  Nortbcole,  ibid.  478. 

is)  The  liabilitj  of  a  factor  to  his  principal  for  the  proceeds  of  aalea  made  b;  him 


it  of  a  faotor  to  eeU  upon  a  dd  trtdirt  cranmiHion,  need  not  be  in  writ- 
ing. Contarier  t>.  Haatie,  16  Eng.  L.  &  Eq.  542.  It  i>  an  original,  and  nntnaoltateral  eoa- 
tract,  and  is  not  wllbin  tba  statute  of  fraods.  Bntdley  v.  Richaidion,  23  Vt.  R.  Til. 
He  bai  the  tame  claim  on  his  principal  for  advances  under  a  dtl  cridtrt  as  under  an  oidi- 
nai7  dtiDmisslan.    Graham  v.  Aokroyd,  IB  Eng.  L.  St  £q.  664.    The  gnaron^of  add 
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Though  a  factor  may  sell  and  bind  his  principal,  he  cannot 
pledge  the  'goods  as  a  security  for  his  own  debt,  not  even 
though  there  be  the  formality  of  a  bill  of  parcels,  and  a  receipt,' 
The  principal  may  recover  the  goods  of  the  pawnee  ;  and  his 
ignorance  that  the  factor  held  .the  goods  in  the  character  of  fac- 
tor, is  no  excuse.  The  principal  is  not  even  obliged  to  tender  to 
the  pawnee  the  balance  due  irom  tha  principal  to  the  factor ;  for 
the  lien  which  the  factor  might  have  had  for  such  balance  is  per- 
sonal, and  cannot  be  transferred  by  his  tortious  act,  in  pledging 
the  goods  for  his  own  debt.  Though  the  factor  should  barter 
the  goods  of  his  principal,  yet  no  property  passes  by  that  act, 
any  more  than  in  the  case  of  pledging  them,  and  the  owner  may 
sue  the  innocent  purchaser  in  trover,  (a)  The  doctrine  that  a 
factor  cannot  pledge,  is  sustained  so  strictly,  that  it  is  admitted 
he  cannot  do  it  by  indorsement  and  delivery  of  the  bill  of  lad- 
ing, any  more  than  by  delivery  of  the  goods  themselves,  (b) 
To  pledge  the  goods  of  the  principal,  is  beyond  the  scope 


under  a  lU  ertdrrt  conuninion,  U  not  affected  bj  the  Btatate  of  frauds ;  for  the  uader- 
taking  ie  original,  and  Tiot  collateral.  Swan  d.  Nesmith,  7  Pick.  Bep.  22Q.  Wolff  d, 
Koppcl,  5  Hill  M.  V.  Rep.  45S.  The  correct  legal  import  of  t,  del  credere  engage- 
ment, says  Hr.  Bell,  ia  an  engagement  to  be  acsiverable,  aa  if  tlic  gierson  bo  binding 
hitnaclf  was  the  proper  debtor.  1  Bell's  Com-  378.  Bat  the  Rnal  Bettkment  of  the 
qoe&iioD  in  the  English  coaru  is  otherwise,  and  the  doclrine  of  the  case  of  Grove  v. 
Dubois,  ma/  be  considered  as  aTcrralcd.  It  was  held,  in  Morris  v,  Cleaahj,  (4  Manle 
ft  Selw.  566,}  that  the  character  of  a  broker,  acting  under  a  dd  credere  commission, 
wfti  that  of  a  lurefy,  for  Iho  solvency  of  the  parij  with  whom  bis  principal  deala 
through  hia  agencj.  He  becomes  a  guannlor  of  the  price  of  the  goods  sold,  and  hat 
an  addi'ional  percentage  for  his  responsibiiity.  This  was  the  opinion  of  Mr.  Justice 
Slory,  in  the  case  of  Thompson  v.  I'erliins,  3  Mason's  Itep.  236,  and  confirmed  in  his 
ComDienlarica  on  Agency,  }  215,  In  Wolff  u.  Eoppel,  2  Denio  R.  368,  this  point 
was  discussed  and  much  considered  in  the  New  York  Court  of  Errors  ;  the  conclusion 
was,  that  the  contract  of  a  factor  to  account  for  the  amount  of  sales  under  a  del  cre- 
dere commission,  was  doc  within  tbe  statute  of  frauds,  and  need  not  be  in  writing. 

(a)  Guerrdro  w.  Peile,  3  Barn.  &  Aid.  616,  Rodriguez  p.  Heffeman,  5  Johnson's, 
Ch.  Rep.  4S9. 

ib)  Martini  it.  Coles,  I  Maule  &  Selw.  140,  Shipley  d,  Kymer,  ibid.  48*.  Graham 
u.  Dyster,  6  ibid.  i. 


credere  commission  does  not  extend  to  the  remittance  of  receipts]  but,  if  it  ts  agreed  that 
.  remiltnncBS  shall  be  guaranteed,  and  a  commiBsion  cbarged  therefor,  the  factor  is  liable, 
whether  he  charge  the  commission  or  not     Heubach  v.  Mollmnn,  3  Duer,  ^7. 

I  So  the  factor  may  himself  sell  the  goods  he  has  already  pledged.     Nowell  v.  Pratt, 
S  Cush.  111.     CbRd-o,  Bott  v.  McOoy,  30  Ala.  67B. 
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•626  of  the  factor's  power;  and  every  *  attempt  to  do  it  nnder 
color  of  a  sale,  ia  tortioDs  and  void.  If  the  pawnee  will 
call  for  the  letter  of  advice,  or  make  due  inquiry  as  to  the  source 
from  whence  the  goods  came,  he  can  discover  (say  the  cases) 
that  the  •possessor  held  the  goods  as  factor,  and  not  as  vendee; 
and  he  is  bound  to  know,  at  his  peril,  the  extent  of  the  factor's 
power,  (a)  There  may  be  a  question,  in  some  instances,  whether 
the  res  gesta  amounted  to  a  sale  on  the  part  of  the  factor,  oi 
was  a  mere  deposit  or  pledge  as  collateral  security  for  his  debt. 
But  when  it  appears  that  the  goods  were  really  pledged,  it  is 
settled  that  it  is  an  act  beyond  the  authority  of  the  factor,  and 
the  principal  may  look  \a  the  pawnee.  There  is  an  exception 
to  the  rule  in  the  case  of  negotiable  paper,  for  Uiere  possession 
and  property  go  together,  and  carry  with  them  a  disposing 
power.  A  factor  may  pledge  the  negotiable  paper  of  his  prina- 
pal  as  security  for  his  own  debt,  and  it  will  bind  the  principal, 
unless  he  can  charge  the  party  with  notice  of  the  fraud,  or  of 
want  of  title  in  the  agent.  (6)' 

But  though  the  factor  cannot  pledge  the  goods  of  his  princi- 
pal as  his  own,  he  may  deliver  them  to  a  third  person  for  hia 
own  security,  with  notice  of  his  lien,  and  as  his  agent,  to  keep 
possession  for  him.  Such  a  change  of  the  lien  does  not  divest 
the  factor  of  hia  right,  for  it  is,  in  effect,  a  continuance  of  the 
factor's  possession,  (c)  So,  if  a  factor,  having  goods  con- 
"627  signed  to  him  for  sale,  should  put  them  'into  the  hands 
of  an  auctioneer,  or  commission  merchant  connected  with 
the  auctioneer  in  business,  to  be  sold,  the  auctioneer  may  safely 


(a)  Fatenon  i>.  Tuh,  2  Str.  Hep,  U7S.  Daubigny  v.  DdtuI,  5  Term  lUp.  601. 
Dc  Bouchontu.  Goldsmid,  5  Veaey,  211.  M'Comliia  v.  D>vie«,  7  East's  Rop.  5. 
Martini  o.  Coiea,  1  Manle  &  Selw.  140.  FipldiDK  v.  Kjmer,  2  Brwl.  &  Bing.  639. 
4Cindi;r  e.  Shan,  2  Moss.  R«p.  398.  Van  Amringe  u.  Peabod;,  1  Mason's  Bep.  440. 
Bowie  u,  Napier,  I  M'Cord's  It«p.  1. 

(b)  Colliift  V.  Msnin,  1  Boa.  &  Full.  64S.  Treattel  v.  Barandon,  S  Taunt.  Rop. 
100.  Goldamjd  u.  Gudcn,  in  chancery,  and  ciled  in  Collins  v.  Martin.  Trover  will 
lie  b/  tbe  prindpal  againil  the  agent,  Trhca  the  latter  converts  tbe  property  to  bis 
ovQ  ase,  or  disposes  of  it  contrary  to  his  iuitructioiu.  M'Monia  v.  SiropsoD,  21 
Wenilell,  610. 

(c)  M'Conibia  v.  Daviee,  7  East's  Sep.  5.    TTrqahart  v.  U'lver,  4  Johns.  Bcp.  103. 

'  Wsrner  v.  Martin,  II  How.  U.  S.  20B. 
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make  an  advanoe  on  the  goods  for  parposes  .connected  with  the 
sale,  and  as  pait-payment  in  advance,  or  in  anticipation  of  the 
sale,  according  to  the  ordinary  usa^  in  such  cases,  {a)  But  if 
the  goods  be  put  into  the  bands  of  an  auctioneer  to  sell,  and,  in- 
stead of  advancing  money  upon  them  in  immediate  reference  to 
the  sale,  according  to  usage,  the  auctioneer  should  become  a 
pawnbroker,  and  advance  money  on  the  goods  by  way  of  loan, 
and  in  the  character  of  pawnee  instead  of  seUer,  he  has  no  lien 
on  the  goods.  It  may  be  diiGcnlt,  perhaps,  to  discriminate  in 
all  cases  between  the  two  charaetera.  It  will  be  a  mattdr  of 
evidence  and  of  fact,  under  the  circumstances.  The  distinction 
was  declaxed,  is  Martini  v.  Coles,{b)  and  it  was  observed  in 
that  case,  that  it  would  have  been  as  well  if  the  law  had  been, 
that  where  it  was  equivocal  whether  the  party  acted  as  princi- 
pal or  factor,  a  pledge  in  a  case  free  from  fraud  shotdd  be  valid. 
To  guard  against  abuses  and  fraud,  it  is  admitted,  that  if  the 
factor  be  exhibited  to  the  world  as  owner,  with  the  assent  of  hia 
principal,  and  by  that  means  obtained  credit,  the  principal  will 
be  liable.  It  was  suggested,  in  the  case  last  mentioned,  that 
perhaps  if  a  consignment  of  goods  to  a  factor  to  sell,  be  accom- 
panied with  a  bill  drawn  on  the  factor  for  the  whole  or  part  of 
the  price  of  the  consignment,  an  advance  to  take  up  the  bill  of 
the  consignor,  and  appropriated  to  that  end,  might  be  considered 
as  an  advance,  under  the  authority  given  by  the  principal,  so  as 
to  bind  him  to  a  pledge  by  the  factor  for  that  purpose. 
But  in  Graham  v.  Dy$ter,  (c)  it  was  decided  'by  the  *628 
K.  B.,  tiiat  though  the  principal  drew  upon  his  factor  for 
the  amount  of  the  consignment,  and  the  goods  were  sent  to  the  • 
factor  to  be  dealt  with  according  to  his  discretion,  the  factor 
could  not  pledge  the  goods,  even  in  that  case,  to  raise  money  to 


(a)  LauBsalt  v.  Lippincott,  6  Serg.  &  Rtnle,  386.  If  goods  be  congigTied  to  a 
commission  mercbont  or  factor  for  eale,  at  a  limited  price,  and  he  mokes  advances  on 
tbem,  and  tbcj  canuot  be  sold  for  (bat  price,  he  maj,  on  reasonable  notice  to  bis  prin- 
cipal, at  a  fair  market,  sell  tbem  below  that  price  for  Ills  indemnity.  Frothingham  v. 
Bverton,  12  N,  H.  Hep.  239. 

(i)  1  Mauls  &  Selw.  140. 

(c)  S  Btarkie'a  Bep.  21.  If,  however,  the  owner  arms  the  &ctor  with  such  indicia 
of  property,  as  to  enable  him  to  deal  with  it  as  his  own,  and  mislead  others,  tbs  fac- 
tor, in  tbst  case,  cas  bhid  the  pn>pert7  bj  pledging  it.  Bo;son  v.  Coles,  6  Manle  & 
Selw.  U. 
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meet  the  bills.  This  was  a  very  hard  application  of  the  general 
rule ;  and  the  cases  go  so  fax  as  to  bold,  that  though  theie  should 
be  a  request  of  the  consignor  accompanying  the  consignmeat, 
that  his  agent,  the  consignee,  will  make  remittances  in  anticipa- 
tion of  sales,  that  circumstance  does  not  give  an  authority  to 
pledge  the  goods  to  raise  money  for  the  remittance,  (a)  In  the 
last  case  referred  to,  the  judges  of  the  E.  B.  expressed  them- 
selves decidedly  in  favor  of  the  policy  and  expediency  of  the 
general  rule  of  law,  that  a  factor  cannot  pledge.  They  consid- 
ered it  to  be  one  of  the  greatest  safeguards  which  the  foreign 
merchant  had  in  making  consignments  of  goods  to  England ; 
and  that,  as  a  measure  of  policy,  the  rule  ought  not  to  be 
altered.  It  operated  to  increase  the  foreign  commerce  of  the 
kingdom,  and  was  founded,  it  was  said,  upon  a  very  plain  rea- 
son, viz  :  that  he  who  gave  credit,  should  be  vigilant  in  ascer- 
taining whether  the  party  pledged  had,  or  had  not,  authority  so 
to  deal  with  the  goods,  and  that  the  knowledge  might  always  be 
obtained  &om  the  bill  of  lading  and  letters  of  advice,  (b) 


(a)  Qaciroi  v.  Trnenuin,  3  Barn.  &  Cre«g.  343. 

(i)  Ch.  J.  Be«t,  in  Williamg  v.  Barton,  3  Biog.  Bcp.  139,  eipresEed  himaetf,  on  the 
other  hand,  atrongly  in  favor  of  the  policy  of  allowing  a  pawnee  of  goodo  to  hold 
against  the  real  owner,  who  permitted  the  pawnor  to  deal  with  the  properij  m  if  it 
waa  his  own.  He  insisted  that  the  old  la^  on  this  Btibject  waj  not  adapted  to  ihc  a«« 
state  of  things,  &nd  lo  the  alterations  in  the  mode  of  carrjing  on  commerce.  The  rule 
that  a  factor  cannot  pledge  the  goods  consigned  to  him  for  sale,  CTcn  for  bona  Jide  od- 
Tances,  in  the  regnlarconrseof  commercial  dealing,  originated  in  the  case  of  Paterson 
e.  Taih,  in  Str.  Rep.  1IT8,  which  was  a  nisi  jiriui  decision  of  Ch.  J.  Lee  ;  thoo^  it 
^  has  been  snggested  that  the  repprt  of  that  case  was  inaccurate.  In  the  jcia  1823,  the 
merits  of  that  rnle  were  discussed  in  the  British  parliament,  and  the  discossion  wu 
followed  hj  the  statutes  of  6  Geo.  IV.  ch.  94,  and  7  &  8  Geo.  IV.  ch.  a9,/or  llie  better 
pnleaitHt  of  the  properly  of  mtrrhaalt  aad  othtn,  in  Iheir  dtaiinga  idlK  /actors  and  agmO, 
by  which  a  factor  was  authorized  to  pledge,  to  a  certain  extent,  the  goods  of  his  JiiiQ' 
cipal.  A  great  deal  may  be  properly  said  agsiuBl  ibo  principle  of  the  old  rolo,  and, 
with  the  exception  of  England,  it  is  contrary  to  the  law  and  policy  of  all  the  commer- 
cial naUons  of  Europe.  See  the  report  of  the  committee  of  the  EugUsh  hoDW  of 
commons,  nhich  led  to  the  statute  of  4  Geo.  IV.  On  the  European  continent,  pot- 
jession  coustitntes  title  to  mOTabte  property,  so  far  as  to  secure  bona  Jidt  pordittseiv, 
and  persons  making  fldvancM  of  money  or  credit  on  the  pledge  of  property  by  the 
lawful  possessor.  There  may  be  aoinelhing  in  the  coioincrcial  policy  of  the  rule 
alluded  to  by  the  English  judges  J  bnt  it  would  seem  lo  be  a  conclusion  of  snperior 
justice  and  wisdom,  that  a  factor  ot  commercial  agent,  clothed  by  his  principal  with 
the  apparent  symbols  of  ownership  of  property,  shontd  be  decided  the  tiue  owner  in 
respect  of  third  penons,  dealing  with  biiu  fairly  in  the  coune  of  busiiKSs,  as  pnrcha- 
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*  Every  contract  made  with  an  agent  in  relation  to  the 
basinesa  of  the  agency,  is  a  contract  with  the  principal, 


sen  or  mortgagees,  and  under  an  igDorance  of  his  rail  charact«'.    8««  1  Bell's  Com. 

48^-489, 

B;  the  statute  of  5  &  6  Vict.  c.  39,  id  amendiiitnt  of  the  laio  i-eiating  to  adcaiica  bona 
Jide  made  to  agent)  intriattd  with  goods,  any  ageat  intrusted  with  thf  possession  of 
goods,  or  of  the  document*  of  title  to  goods,  is  to  be  deemed  owner  of  such  goods 
and  documents  so  far  as  to  give  Talidity  to  an;  contract  or  agreement  bj  wa;  of 
pledge,  lien,  or  secarily  bona  Jide  mode  by  any  person  with  such  agent  so  inlrusiedi, 
as  wall  ibr  an;  original  loan,  advance,  or  payment  made  upon  the  security  of  such 
goods  or  documeniH,  m  also  for  any  further  or  continuing  advance  in  respect  thereof; 
and  each  contract  shall  be  binding  npon  and  against  the  ooner  of  such  goods  and 
others  interested  therein,  notwithstaoding  the  peison  claiming  such  pledge  or  lien 
may  have  had  notice  that  the  person  with  whom  sutb  contract  is  made  is  only  an 

The  statuCe  law  of  New  Totk  has  changed  the  former  rule  of  the  English  courts 
on  this  subject.  By  the  act  of  April  I6tb,  1830,  it  was  enacted,  (and  an  act  of  the 
state  of  lihode  Island,  passed  since  the  session  af  January,  1831,  and  of  Pennsylva- 
nia, in  1S31,  Purdon'a  Dig.  402,  are  to  the  same  ciFect,)  that  the  person  in  whose 
name  goods  were  shipped  should  be  deemed  the  owner,  so  fur  as  to  entitle  ths  con- 
tignee  Iv  a  lien  thereon  for  bis  advances  and  liabilities  for  the  nso  of  the  consignor,  and 
for  moneys  or  securities  received  by  the  consignor  to  his  use.  But  the  lien  is  not  to 
aKise  if  the  consignee  had  previous  notice,  by  the  hill  of  lading  or  otherwise,  that  the 
consignor  was  not  the  actual  and  bona  Jide  ownor.^  Everi/  Jactor  intrusted  with  the 
possession  of  any  bill  of  lading,  custom-house  permit,  oi  warehouse-keepers'  receipt 
for  the  delivery  of  the  goods,  or  with  the  possession  of  goods  for  sole,  or  as  secority 
for  advances,  sliall  be  deemed  the  owner,  so  far  as  to  render  valid  any  contract  by 
him  for  the  sale  or  disposition  thereof,  in  whole  or  in  part,  for  moneys  advanced,  or 
any  responsibility  in  writing  assumed  upon  the  faith  thereof.'  The  true  owner  will 
be  entitled  to  the  goods  on  repayment  of  the  advances,  or  restoration  of  the  secarlty 
given  on  the  deposit  of  the  goods,  and  on  satisfying  any  lien  that  the  agent  may  have 
thereon.  The  act  does  not  authorize  a  common  carrier,  warehouse-lieeper,  or  other 
.  person  to  whom  goods  mo;  be  committed  for  ttunsportation  or  storage,  to  sell  or  hy- 
pothecate the  same.  Acts  of  fraud  committed  by  factors  or  agents,  in  breach  of  their 
duty  in  that  character,  are  pnnishable  as  misdemeanors.  It  has  been  hold  under  this 
act  that  a  contract  of  $al»  by  a  factor  or  agent,  intrusted  with  goods  for  sale,  will  pro- 


'  See,  for  inlorprelation  of  English  statutes  on  this  subject,  Navulahaw  v.  Brownrigg, 
13  Eng.  L.  &  £q.  381. 

3  Nor  does  the  lien  exist,  when  property,  intmtted  by  the  owner  to  an  agent,  to  be  shipped 
in  the  owner's  name,  is,  without  anthority,  shipped  by  the  agent  in  his  own  name.  Covill 
E.  Hill,  4  Denio's  B.  3ZS. 

■  It  has  been  lately  enacted  In  llaseachusetts,  that  pledgees  or  second  consignees,  who 
have  made  advances  in  gcxid  faith,  npon  goods  of  which  their  consignon  had  possession, 
with  the  right  of  sale  or  conslgnmenl,  shsJl,  under  certain  rBstriclions,  have  the  same  lien 
as  they  wonld  be  entitled  to  If  their  consignon,  depositors,  or  pledgors  were  the  actual 
oanen.    Sap.  Rst.  St  ch.  US,  1S4B. 
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entered  into  tbroagh  the  instramentality  of  the  agent,  piovided 
the  agent  acta  in  the  name  of  his  principaL  The  party 
*630  so  dealing  with  the  agent  is  bound. to  hie  principal;  'and 
the  principal,  and  not  the  agent,  is  bonnd  to  the  party. 
It  is  a  general  rule,  standing  on  strong  foundations,  and  per- 
vading every  system  of  jnriBprudence,  that  where  an  agent  is 
duly  constituted,  and  names  his  principal,  and  contracts  in  his 
name,  and  does  not  exceed  his  authority,  the  principal  is  respon- 
sible, and  not  the  agent  (a)  The  agent  becomes  peiBonally 
liable  only  when  the  principal  is  not  known,  or  where  there  is 
no  responsible  principal,  or  where  the  agent  becomes  liable  by 
an  undertaking  in  his  own  name,  or  when  be  exceeds  bis  pow- 
er, {b)     If  he  makes  the  contract  in  behalf  of  bis  principal, 


tect  iho  purchaser,  Chongb  do  mone;  be  sdvanced,  or  uegotisble  iiutrament,  or  other 
obligalioD  Im  given  at  the  time  of  the  sale.    Jeaninga  d.  Merrill,  SO  WsudeU,  1. 

This  ace  is  founded  chieflj  upon  the  prorisious  of  the  British  sUtute  of  6  Geo.  17. 
ch.  9i,  passed  in  182S,  in  puraaance  of  the  recammendtitioa  contained  ia  the  report  of 
a  select  committee  from  the  Brilith  house  of  commails,  of  January,  1S33.  So,  by  tha 
Civil  Code  of  Louisiana,  art.  3914,  every  coiiElg;iiee  or  commissioD  agent,  who  hu 
made  advances  on  goods  coasigncd  to  him,  or  placed  in  his  hands  Co  bo  sold  for  ac- 
count of  the  consignor,  has  a  privilege  for  the  amount  of  those  advances,  with  interest 
and  charges  on  (he  value  of  the  goods,  if  they  are  at  his  disposal,  in  his  stores,  or  in 
a  public  warehonai,  or  if,  before  their  arrival,  he  can  show  by  a  bill  of  Ltdlng  or  letter 
of  advice,  that  they  have  been  dispatched  to  him. 

[a)  Emerigoii,  Trnit^  dcs  Abs.  tom.  ii,  p.  46S.  Lord  Erskine,  13  Vesey,  SS2. 
Davis  D.  M' Arthur,  4  Greenleaf's  Sep.  82,  note.  Owen  v.  Gooch,  3  Esp.  N.  P.  E. 
567.  Ware,  J.,  in  the  cose  of  The  Rebecca,  Ware's  Bep.  205.  Boberta  u.  Austiii,  9 
Wharton,  313. 

(6)  Thomas  v.  Bishop,  3  Str.-  Bep.  955.  Leodbiiter  b.  Farrow,  5  Maule  &  8«Iw. 
345.  Dosenbury  v.  Ellis,  3  Johni.  Co*.  TO.  Forier,  Ch.  J.,  Stnckpole  u.  Arnold,  11 
Moss.  B.  29,  and  Hastings  v.  Lovcring,  2  Pick,  B.  331.  Hampton  f.  Speckenagle,  9 
Scrg.  &  Bawle,  212.  Lazami  o.  Shearer,  2  Ala.  Bep.  N.  S.  718.  Woodes  e.  Den- 
nett, 9  N.  H.  Bep.  55.  When  the  agent  becomes  personally  bonnd  by  bia  own  m- 
sQuiption,  his  principal  is  not  liable.  Taber  v.  Cannon,  8  Metcalf,  45G.  Ch.  J,  Sbaw 
says,  that  Ibe  case  of  Slachpole  v.  Arnold,  establishing  this  doctrine,  is  of  the  biggest 
ODthority.  Where  an  agent  Voluntarily  disobeys  the  instniclions  of  hi*  principal,  and 
converts  (o  his  own  use  moneys  belonging  to  hit  principal,  lo  which  a  detlnile  and 
specific  destination  was  given,  and  the  article  he  was  directed  to  buy  snbsaqucntly 
acquires  additional  valne,  the  agent  has  been  held  [caponsible,  not  merely  for  the 
mone;  with  interest,  but  for  the  article.  Short  v.  Skipwith,  1  Brockenbrongh'i  Bep. 
103.  It  is  likewise  a  general  rnle,  that  the  omission  of  on  agent  to  keep  his  principal 
regularly  informed  of  the  atate  of  the  interest  intmsted  lo  him,  renden  him  reapon- 
aible  for  the  damages  bii  principal  may  sustain  by  such  neglect ;  and  if  Ibe  principal 
he  iiunrionsly  misled  by  the  information  given,  w  as  to  place  lelioace  on  an  onutand- 
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and  discloees  bis  name  at  the  time,  he  is  not  personally  liable, 
even  though  he  ehould  take  a  note  for  the  goods  sold,  paya- 


iog  debt,  the'agoot  will  bo  deemed  to  have  made  the  debt  hio  own.  Hnrvey  v.  Turner, 
4Rawle'sBep.  323.  Arnit  d.  Erown,  G  Whaitoa'B  Sep.  I.  It  i«  also  s  genend  rule, 
that  notice  to  &n  agent  is  Bollce  to  his  principal.'     So,  notiee  to  one  of  tbe  directors 


'  Notice  to  tbe  ngcnt  to  bicd  tbs  principal,  mast  be  vitbin  tbe  scope  of  hia  agency,  and 
relate  to  the  very  boiineu  in  wbicb  be  is  engaged,  or  is  represented  as  being  engaged,  by 
Uilhority  of  his  principal.  Sucb  knowledge  must  bnve  been  acquired  "  while  he  is  acting 
for  the  principal,  in  tbe  coarse  of  the  very  transaction  which  becomes  tba  subject  of  tba 
snit"  2  HiU  N.  Y.  B.  461.  Hiern  v.  Hill,  13  Ves.  130.  Bracken  c.  Sillier,  i  Watts  & 
Serg.  llli  or  "so  near  before  it,  that  the  agent  must  be  premmetl  to  reconect  it."  Story 
on  Agency,  \  140.  Hnrgreaves  o.  Rothwell,  I  Ksaa  S.  \M.  Hood  ■>.  Fahnestock,  S  Watls, 
48S.  Niion  f.  HamiUca,  2  Dm.  &  Wahh,  aS4,  390,  SD2.  Griffith  v.  Griffith,  1  KoS.  Ch. 
B.  les.  ilatice  to  the  agent  of  a  defcctiTe  title  in  purchasing  property  does  not  aETect  the 
ignorant  principal  in  selling  the  snme.    Ross  v.  Houston,  3fi  Mias.  SSI. 

The  above  doctrine  is,  of  course,  applicable  to  attorneys  or  counsel.  Ashley  «■  Baillle, 
3  Ves.  STO.  Griffith  o.  Griffith,  fl  Paige,  815.  2  Spence  Eq.  Jur.  76S-761.  Perkins  v. 
Bradley,  I  Hare,  219.  Hood  f.  Fahnestock,  8  Watts,  4SS.  Lord  Ildon,  in  Mountford  v. 
Scott,  Tur.  &  Ru9S.  2T9,  nas  inclined  to  qualify  tbe  doctrine,  that  notice  to  the  attorney 
In  one  transaction,  is  not  to  be  taken  as  notice  to  him  in  another,  where  the  one  transac- 
tion foliowod  BO  close  on  the  other  as  to  render  it  impossible  to  sapposethat  the  attorney 
had  forgotten  it.  And,  see  1  Keen,  IM,  n^pra,  remarks  of  Ld.  Cb.  Plonket,  io  MlxoD  i. 
Hamilton,  3  Dm.  &  Walsh,  SBi,  SBl. 

The  oases  are  probably  reconciled  by  the  principle  mentioned  above,  that  the  knowledge 
of  the  attorney  is  effectual,  when  acquired  "  >o  near  before  the  transaction  in  question  that 
he  must  be  presumed  to  recollect  it." 

The  same  rules  as  to  notice  apply  to  the  agents  of  incorporated  companies.  Hence, 
□otico  to  the  cashier,  or  other  agent  of  a  bank,  especially  if  given  ulBciall/,  is  notice  to 
the  bank.  FoUon  Bank  v.  N.  Y.  &  S.  Canal  Co.  4  Poigs,  137.  Kational  Bank  o.  Norton, 
1  mu  N.  T.  B.  fi7B,  6T8.  Tbe  New  Hope,  &c.  Co,  o.  The  Phenli  Bank,  B  Corost.  N.  T. 
B.  160.  But  notice  to  a  mere  stockholder,  Is  not  notice  to  the  company.  Powlos  v.  Page, 
S  H.  G.  &  Scott  R.  Ifl.  H.  &  L.  Banks  v.  Martin,  1  Met.  R.  308,  though  notice  to  an  acting 
director  would  be.  North  River  Bank  c.  Aymar,  3  Hill  N.  T.  R.  263,  374,  376.  See  also 
3  Hill  N.  Y.  R.  461,  464.  It  was  held,  in  Lo.  State  Bank  e.  Senecal,  18  Louis.  Rep.  62B, 
G3T,  that  nothing  short  of  oScial  ^l0tice  to  the  board,  will  bind  the  bank.  Mr.  Justice 
Story,  ill  his  nark  oo  Agency,  id  ed.  f  140-6,  argues  strongly  in  favor  of  the  position  in 
this  latter  case.  See  also  B  Ban.  R.  37.  But  it  has  been  held,  that  notice  lo  the  presi- 
dcnC  is  notice  to  the  bank.     Porter  v.  The  Bank  of  Rutland,  IS  Vt.  Rep.  42G. 

If  a  principal  aulhoriie  a  general  agent  lo  appoint  a  sub-agent,  then  notice  to  the  sub- 
agent  will  be  notico  to  the  principal.  Boyd  c.  Vauderkemp,  1  Barb.  Ch.  R.  378.  So,  if  % 
person  adopt  the  act  of  another,  who  assumed  to  act  as  bis  agent,  he  will  be  charged  with 
notice  of  such  facts  as  were  within  tbe  knowledge  of  tbe  agent  at  tbe  lime  of  doing  the 
act.     llovey  v.  Blancbard,  13  N.  Hamp.  R.  146. 

It  has  been  bold,  that  notice  to  a  clerk  in  a  mercantile  house,  not  to  furnish  goods,  ex- 
cept upon  a  written  order,  is  not  notice  to  bis  principal.    Grant  c.  Cole,  3  Ala.  R.  GIS. 

The  authorities 'on  the  subject  of  notice  to  agents  are  collected,  and  largely  commented 
upon,  in  Story  en  Agency,  \  140,  a,  b,  c,  d,  and  in  Paley  on  Agency,  Duolap's  ed.  pp.  263- 
368. 

As  to  coastmotlTe  notices,  goneially  applicable  to  both  priacipals  and  agents,  the  reader 
will  find  the  doctriDelaid  down  in  the  following  cases  with  clearness  and  sncoioctaess: — 

"  Tbe  oases  in  which  a  ooiutmctlve  notice  has  been  established,  resolve  themselves  into 
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ble  to  himself,  (a)     Bat  if  a  person  wotdd  excuse  himBelf  from 
responsibility  on  the  ground  of  agency,  he  must  show  that  he 


of  a  bank,  while  engaged  in  the  busineaa  of  the  bank,  is  notice  to  the  bank.  Bank 
V.  8.  D.  Davis,  S  HiU'a  R«p.  451,  461.  It  is  not  coniiatent  with  the  summaij  riew 
taken  in  this  Icctara  of  the  law  of  agency,  to  enter  into  a  dcuil  of  the  particular 
reBponaibUitieB  of  agenta.  We  mnsi  be  content  lo  Btale  generally  the  principle  that 
the  ngent  is  liable  to  hia  principal  for  all  losses  and  damages  arising  from  violationi 
of  hia  duty  as  agent,  by  reason  of  misconduct,  delinquency,  stictcb,  or  abase  of  power, 
or  negligences,  {f^rided  the  loss  or  damage  bo  reasonably  attribaiabte  to  the  aame- 
Tho  illustraUons  of  the  general  principle  are  to  be  aeeo  in  the  authorities  suted  or 
referred  to  in  the  treatiaes  at  large  on  agency,  and  capedally  in  Uvennore  on  Agency, 
ch.  8,  Paley  on  Agency,  by  Lloyd,  pouin,  and  particularly  pp.  T-30,  46,  SS,  100;  190- 
U9,  31S-240,  294-304,  33^.34!,  386-390,  in  Story  on  Agency,  oh.  B,  and  in  Sedgwick 
on  the  Measure  of  Damages,  as  between  principal  and  agent.    Treatise,  ch,  IS. 

{a)  Owen  v.  Ooocb,  S  Esp.  N.  P.  Bep.  567.  Bathbone  v.  Bodlong,  15  Johns.  R. 
1.  Ooodenow  f.  Tyler,  T  Mass.  R.  36.  Oracly  v.  Bartlett,  I  Oreenlcaf's  R.  ITS. 
Corlies  v.  Gumming,  6  Cowen's  R.  181.  The  agent  ia  not  liable  iudividiially,  if  be 
draws  a  Ull  of  exchange  which  is  protested,  proTided  he  declares  himself  at  the  sama 
dme  to  be  1A«  agent  of  (As  dmuieet.  Zacharie  s.  Mash,  13  Louiaiana  R.  10.  The 
agent  is  personally  liable,  though  he  discloses  the  name  of  his  principal,  if  he  si^s  a 
contract  nhicb  does  not  show  upon  the  face  of  it  that  ho  contracts  as  agent  Hills  a. 
Haul,  20  Wendell,  431.  But  if  ho  drew  the  bill  in  his  own  name,  without  staling  his 
agency,  he  ia  personally  liable,  ihongh  the  payee  know  he  was  but  an  agent.l  New- 
hall  e.  Dnnlap,  14  Maine  R.  180.  Ho  must  disclose  his  principal's  name,  though  he 
sell  us  auctioneer,  or  ha  will  be  personally  liable.  Mills  tr.  Hnut,  20  Wendell,  431. 
If  he  acta  simply  in  his  own  name,  he  binds  himself  and  not  hia  principal.  This  is 
the  general  mie,  bat  controlled  by  circumstances.  Bank  of  Rochester  d.  Monteath, 
1  Denio,  403. 


two  classes:  First,  oases  in  which  the  party  ohargad  has  had  actual  notice,  that  the  prop- 
erty iu  dispute  was  in  fact  charged,  incumbered,  or  in  some  way  ofTacted ;  and  the  court 
has  therGfors  bound  him  with  coiistrnctive  notice  or  facfe  and  instnunents,  to  a  kitowledga 
of  which  he  would  have  been  led,  by  an  inquiry  after  the  charge,  InonmbraDOe,  or  other 
circumalancoafTeoting  the  property  of  which  he  had  actual  notice;  And,  secondly,  eaiei 
in  which  the  court  has  been  satiafied,  by  Ihe  evidence  before  it,  that  the  party  clurged 
had  designedly  abstained  from  inquiry,  for  the  very  purpose  of  avoiding  nolica."  Jones 
B.  Smith,  1  Here  43-S6.    Id.  I  Phill.  K.  258, 

"  It  is  the  well-establiahed  principle,  that  whatever  is  notice  enough  to  excite  attention, 
and  put  the  party  upon  hia  guard,  and  call  for  Inquiry,  is  notice  of  every  thing  to  which 
sncb  inquiry  might  have  led.  When  a  person  has  sufficient  information  to  lead  him  to  a 
fact,  he  shall  be  deemed  conversant  of  It."  Kennedy  ».  Greer,  S  My.  jc  K.  718,  711,  7M. 
Sugden,  V.  &  P.  1053.  It  is  the  present  disposition  of  courta  of  equity  not  to  extend  tb* 
doctrine  of  constructive  notices.    Jones  c.  Smith,  1  Phillips's  R.  251.      ' 

1  Taking  the  note  of  an  agent  with  a  knowledge  of  the  agency,  and  that  the  principal 
was  bound,  has  been  held  to  be  a  discharge  or  the  principal.  Paige  i.  Stone,  10  Met.  R. 
leo.  See  alao  Wilkine  c.  Seed,  B  Qreenl.  R.  330.  It  Is  enacted  in  Wisconsin,  that  every 
note  or  bill  signed  by  an  agent,  shall  bind  the  principal.  If  the  agent  had  authority  to  sign. 
Rev.  St  Wis.  1849,  eb.  41. 
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djaclosed  bis  principal-  at  the  time  of  making  the  con- 
tract, *  and  that  be  acted  on  bis  behalf,  so  as  to  enable     *  631 
the  party  with  whom  he  deals  to  have  recourse  to  the 
principal,  in  case  the  agent  had  authority  to  bind  him.  (a)  ^ 
And  if  the  agent  even  bnya  in  his  own  name,  but  for  the  benefit 


(a)  Haori ».  Heffeman,  13  Joboa.  Bep.  58.  Se«b«r  v.  Hawkce,  5  Moore  &  "B^jnt, 
M9.  Onn«b;  d.  KsndBlI,  2  ArkauMS  Bep.  338.  Mr.  Jnslice  Storj,  in  bii  TmttiM 
on  Agency,  ff  Hi,  390,  liija  down  tha  rale  that  ageott  or  factors  for  mercliHaia 
residing  in  Jbragn  eoattrut,  are  peraon&ll;  liable  on  contracts  made  by  them  for  their 
principals,  and  this  withonC  any  distinction,  whether  they  degcrilie  themselves  as  agents 
or  not  The  legal  pieiamption  a,  that  the  credit  is  given  to  the  agent  exclnsively. 
The  Supreme  Conit  of  New  York,  in  Kirkpatrick  v.  Stnincr,  adhered,  however,  to 
the  old  rale,  and  held  that  the  agent  was  not  personally  raeponaible  when  he  appeared 
in  the  transaction  as  an  agent  only,  and  dealt  with  the  plaintiff  in  that  known  charac- 
ter. The  coart  held,  that  tbeie  was  no  distinction  known  to  out  law  on  this  point, 
between  an  agent  acting  for  a  foreign  and  for  a  domestic  house.  This  decision  was 
BiBnned  in  the  Conrt  of  Errors,  in  December,  1S39.  93  WendeU's  B.  2*4.  Mr.  Sen- 
ator Vetplanck  gave  the  opinion  of  the  Court  of  Errors,  and  he  examined  the  question 
with  learning  and  ability.  He  held  thai  there  was  no  general  prcsumptton  known  to 
oar  law  and  commercial'  usages ;  that  the  i^edit  in  sadi  cases  was  given  exclosiTOly 
to  the  agent,  and  that  the  English  cases,  on  which  Iba  presumption  as  a  settled  mle 
of  law  was  deduced,  in  the  treatise  referred  to,  were  of  recent  origin,  and  fonndod  on 
■pedal  or  local  usage  In  England,  and  one  not  adopted  here.  He  cited  Eyre,  Cb.  J., 
In  De  Oullon  a.  L'Aigle,  1  B.  &  Poller,  368.  Bayley,  J.,  in  Patterson  v.  Osndaseqni, 
IS  East,  70.  Lord  Tenterden,  in  Thompson  v.  Davenport,  9  Barn.  &  Cress.  TB. 
Lloyd's  Notes  to  Paley  on  Agency.  He  qaesttoncd  the  policy  of  the  rule  that  credit 
on  sales  or  consignments  was  not  presnmed  to  be  given  to  wall -established  foreign 
houses,  bnt  to  temporary  agents,  in  exoneration  of  their  principals ;  and  that  nntil 
the  coarse  of  basiocM  had  established  snch  a  mle  here,  as  well  knovrn  in  mercantile 
tuage  and  practice,  it  was  wisest  to  adhere  to  the  general  law  of  agency,  boldmg  tl)e 
known  principal  responsible  when  ifae  agent  diteloaes  bis  name,  and  acts  avowedly 
and  autiiorizedly  on  his  behalf,  and  leaving  it  to  the  discretion  of  the  American  trader 
to  obtain  the  security  of  the  factor  or  agent,  when  ho  jndges  it  best.  In  Taintor  r, 
Frendergast,  3  Hill,  TS,  it  was  admitted,  that  there  maj  be  a  clear  intent  shown  to 
give  an  exclusive  credit  to  the  agent ;  and  that  if  the  principal  reside  in  a  foreign 
country,  that  intent  may  be  inferred  from  the  custom  of  trade.  The  Snpreme  Court 
of  Louisiana,  in  the  Newcastle  M.  C.  o.  Bed  Biver  B.  B.  Co.  1  Bob.  Louis.  B.  US,* 
followed  the  rule  laid  down  by  Hr.  Justice  Story,  and  it  was  also  followed  in  McKen- 
lie  V.  Neriua,  32  Maine  B.  138.  In  the  opinion  of  Mr.  Justice  Bliss,  in  the  case  of 
Hardy  n.  Fairbanks,  in  the  Supreme  Contt  of  Nova  Scotia,  at  Halifkx,  in  April, 
1847,  this  qneadon  arose,  and  w(i  discussed,  and  the  conclusion  of  the  iBamed  judge 

I  When  Uie  act  of  the  agent  wiU  admit  of  more  than  one  constrnctiOD,  the  court  will 
adopt  that  which  will  bind  the  principal,  an^  not  that  which  will  bind  the  agent  merely. 
Dyer  V.  Bumham,  36  Uuna  K.  IS.    Story  on  Agency,  t  1G4. 

If  the  person  dealing  with  an  agent  have  actual  notice  of  the  agency,  his  rights  will  be 
tha*ame,as  though  the  agent  himself  had  disclosed  it.    Chose*.  Debolt,!  6ihn's.fi.8Tl. 
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of  his  principal,  and  without  disclosing  his  name,  the  ptincipal 
is  also  bound  as  well  as  the  agent,  provided  the  goods  come  to 
his  use,  or  the  agent  acted  in  the  business  intrusted  to  him,  and 
according  to  his  power,  (a)  The  attorney  who  executes  a 
power,  as  by  giving  a  deed,  must  do  it  in  the  name  of  his  prin- 
cipal ;  for  if  he  executes  it  in  his  own  name,  though  he  describes 
himself  to  be  agent  or  attorney  of  his  principal,  the  deed  ib 
held  to  be  void  ;  and  the  attorney  is  not  bound,  even  though  he 
bad  no  authority  to  execute  the  deed,  when  it  appears  on  the 
face  of  it  to  be  the  deed  of  the  principal,  (b)  But  if  the  agent 
binds  himself  personally,  and  engages  expressly  in  his   owd 


seemed  Co  bo,  that  the  home  prini^ipnl,  when  disRorcrecl,  will  bi;  liable  in  all  cases,  qil- 
Ical  he  can  discharga  htmself,'  bat  that  a  clear  case  of  liabilitj  mnst  be  established 
againit  the  /oTagntr;  for  the  presnniption  trill  be  ia  his  favor  that  he  is  not  lisbla, 
and  the  onus  of  proof  will  rest  wtch  Che  seller.  The  agent  maj  be  deemed  almji 
lesponaiblc  for  Ihe  protection  of  the  seller,  and  tbe  liubilitj  of  tlie  foreign  principal 
becomes  b  <[iie9tJon  of  evidence  and  prcsnmption  ;  and  as  Co  Che  remedy  of  the  foreign 
principal  and  the  vendor  against  each  other,  that  mnat  be  a  qneition  of  evidence,  and 
the  case  which  thej  can  geneniUj  establish.' 

(o)  Nelson  v.  Powell,  3  Doug.  Rep.  410.  Upton  n.  Gray,  a  Greenlcaf 's  Hep.  373. 
Thompson  v.  Davenport,  3  Bam.  &  Cress.  78.  Cothay  v.  Fennell,  10  ibid.  671. 
Becbee  V.  Robert,  12  Wendell's  Rep.  413.  By  acting  in  his  own  name,  the  agent 
only  adds  his  personal  obligation  to  that  of  the  person  who  employs  him.  This  was 
a  principle  in  the  Roman  law,  and  iC  applies  eqnally  to  oar  own.  Dig.  14,  3.  Po- 
thier,  Tralt^  dcs  Oblig,  No.  82.  Hopkins  v.  Laconturo,  i  Lonis,  Bep.  64.  Hyde  t>. 
Wolf,  ibid.  S34.  In  AndrcwE-K.  Esics,  S  Fairfield,  26T,  it  was  held,  that  the  rule  in 
Combes's  case,  that  an  agent  binds  himjelf,  aad  nd  kU  priadpat,  onlesa  he  uses  tbe 
same  of  his  principal,  applies  only  to  staled  instruments.  In  other  contracts,  it  is 
sufBcient  if  it  appear  in  the  contract  that  he  acted  as  agent,  and  mtanl  to  bind  his 
prindpal,    Evans  c.  Wells,  22  Wendell's  Rep.  3!4,  8.  P. 

(b)  Combes's  case,  9  Co.  76.  FronUn  v.  Small,  2  Ld.  Ttaym.  1418.  Wilki  v. 
Back,  S  East's  Rep.  US.  Gwillim's  Bacon's  Abr.  tit.  Leases,  1,  sec.  10.  Bogart  v. 
Do  Bnesy,  8  Johns,  Rep.  94.  Powicr  i..  Shearer,  7  Mass.  Rep.  14,  19.  StinehfieM 
D.  Little,  I  Grecnieaf's  Rep.  231.  Hopkins  v.  MfhafTy,  II  Scr^.  &  Rawlr,  136. 
ISmith  D.  Perry,  1  Harr.  &  Johns.  Hop.  706,  n.  Harper  u,  Hampton,  I  Harr.  t  Johns. 
Bep.  62a.  Townsend  v.  Coming,  23  Wendell,  4SS.  In  che  Ameriean  Jurist,  No.  5, 
71 -S5,  there  is  a  very  critical  examination  of  ^1  the  cases,  and  especially  of  Combei's 
case,  the  great  leading  case  for  the  doctrine  in  the  icxi,  by  Mr.  Hoffman,  of  Balti- 
motfi,  the  learned  author  of  the  Legal  Outlines.  BnC  in  the  state  of  Maine,  by  act  of 
1B33,  a  deed  by  an  agent  in  his  own  name  is  valid,  provided  he  had  anthoritj,  and  it 
appears  on  the  face  of  the  deed  tiiat  he  meant  to  execute  the  anthoriiy. 


1  See  Mahoaey  r.  Keknl^,  36  Eng.  L.  &  Eq.  3T8.  Green  v.  Kapke,  Sfl  Eng.  L.  &  Eq. 
3fie,  -nhere  the  doctrine  of  the  note  is  sustained  in  opposition  ,ta  that  laid  down  by  Ur. 
Jostiee  Story. 
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□ame,  he  will  be  held  responsible,  though  he  sbooid,  in  the  con- 
tract oi  covenant,  give  himself  the  description  or  character  of 
agent,  (u) '  And  though  the  attorney,  who  acts  without  author- 
ity, but  in  the  name  of  ttie  piincipal,  be  not  persoi^Llly  bound  by 
the  instrument  he  executes,  if  it  contain  no  covenant  or 
promise  on  his  part,  yet  there  is  a  remedy  *  against  him  *  6S2 
by  a  special  action  upon  the  case,  for  a^uming  to  act 
when  he  had  no  power,  (b)  K,  however,  the  authority  of  the 
agent  be  coapled  with  an  interest  in  the  |»operty  itself,  he  may 
contract  and  sell  in  his  own  name.  This  is  illustrated  in  vari- 
ous instances,  as  in  the  case  of  factors,  masters  of  ships,  and 
mortgagees,  (c)  The  case  of  the  master  of  a  ship  is  an  excep- 
tion to  the  general  rule,  and  though  he  contracts  within  the 
ordinary  scope  of  his  powers,  he  is,  in  general,  personally  re- 
sponsible, as  well  as  the  owner,  upon  all  contracts  made  by  him 
for  the  employment,  repairs,  and  supplies  of  the  ship.  This  is 
the  rule  of  the  maritime  law,  and  it  w&a  taken  from  the  Roman 
law,  and  is  founded  on  commercial  policy,  (d)  Bat  it  is  of 
course  competent  for  the  parties  to  agree  to  confine  the  exclu- 
sive credit,  either  to  the  owner  or  to  the  master,  as  the  case 
may  be.  (e) 

When  goods  have  been  sold  by  the  factor,  the  owner  is  en- 
titled to  call  upon  the  buyer  for  payment  before  the  money  is 
paid  over  to  the  factor ;  and  a  payment  to  t^e  factor,  after  notice 


(a)  Appleton  v.  Blinki,  9  Eut'i  B«p.  148,  Fonwr  v.  VitHer,  e  Man.  Rep.  BB. 
Durall ».  Craier,  B  Wheat.  Rep.  56.  Tippets  o.  Walker,  i  iSaa.  Rep.  995.  Wluta 
i>.  Skioner,  13  Jobna.  Rep.  307,  Stone  u.  Wood,  7  Coiren'i  Bop,  4S3.  Fash  b. 
Rou,  S  Bill's  8.  C.  Rep.  994. 

{b]  Long  D.  Colbom,  1 1  Haia,  Rsp.  97.  Harper  v.  LhUe,  S  araMtleari  Rep.  14. 
Delina  v.  Cawthora,  2  Der.  N.  C.  Rep.  90.  &mengOD,,Traitd  dM  Cootnt*  ii  la 
Oroau,  torn,  ii  pp.  458,  461, 468,  layi  dowQ  titt  role,  and  ^pliei  it  to  the  captftio  of 
a  «bip,  who,  he  wts,  it  perumall;  aiuwetahle,  if  he  dram  a  Utl  in  U»  chancier  of 
agent,  wiihout  iniborilj.   ^ 

(c)  Paley  on  Ageacj,  b;  Uoyd,  307,  SOS,  3S8,  ^9.    3tor7  on  Agency,  \  164, 

(d)  Rich  V.  Coe,  Cowper's  Rep.  636, 639.    Fanner  n.  Dariea,  1  Term,  109.    Abbott 
,    on  Shipping,  part  2,  ch.  S  and  3.    Emerigon,  tit.  a,  448,     Dig.  14,  I.    Story  on 

Agency,  ^  291,  i96.     See  mfia,  vol.  iii.  161. 

(e)  Story  on  Agcacy,  §  S96. 

1  See  Searer  *.  Cobura,  10  Cmih.  SSl.    Tonoer  t.  Chibtlaa,  39  Eng.  L.  &  Eq.  108. 
Leonard  v.  Bobhuoo,  S3  Eng.  L.  &  Kq.  137. 
VOL.  n.  78 
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from  the  ownei  not  to  pay,  would  be  a  paymeot  by  the  buyer 
in  his  own  wrong,  and  it  would  not  prejadice  the  rights  of  the 
principal,  (a)  If,  however,  the  &ctor  should  sell  in  his  own  name 
as  owner,  and  not  disclose  his  piiocip^  and  act  oetensibly  as 
the  real  and  sole  owner,  the  principal  may  neveartheless  aftot- 
.  watds  bring  his  action  upon  the  contract  against  the  puichasez, 
but  the  latter,  if  he  Ifona  _fide  dealt  with  the  factor  as  owner, 
will  be  entitled  to  set  off  any  claim  he  may  have  against  the 
&ctoT,  in  anawer'to  the  d^nand  of  the  principal.  (6)  When 
the  party  dealing  with  an  agent,  and  with  knowledge  of  the 
agency,  elects  to  make  the  agent  bis  debtor,  he  cannot  afler- 
wards  have  recourse  against  ^e  principaL  (c) 

There  is  a  distinction  in  the  books  between  public  and  private 
agents,  on  the  point  of  personal  responsibility.  If  an  agent,  on 
behalf  of  government,  makes  a  conlzact,  and  describes  himself 
as  such,  he  is  not  personally  bound,  even  though  the  terms  of 
the  contract  be  such  as  might,  in  a  case  of  a  private  nature,  in- 
volve him  in  a  personal  obligation,  (d)  The  reason  of 
*633  the  distinction  is,  that  *  it  is  not  to  be  presumed  that  a 
public  agent  meant  to  bind  himself  individually  for  the 
government ;  and  the  party  who  deals  with  hinff  n  that  character, 
is  justly  supposed  to  rely  upon  the  good  faith  and  undoubted 
ability  of  the  government.  But  the  agent  in  behalf  of  the 
public  may  still  bind  himself  by  an  express  engagement,  and 
the  distinction  terminates  in  a  question  of  evidence.  The  in- 
quiry in  all  the  cases  is,  to  whom  was  the  credit,  in  the  con- 
templation of  the  parties,  intended  to  be  given.     This  is  the 


(a)  LiraeC  f.  B«&«e,  3  Atk.  Rep.  394. 

{b)  Rabone  v.  WilliBii]»,*bited  In  7  Term  Rep.  360,  note.  George  e.  Clftgett,  ilnd. 
3S9.  Gordon  d.  Chnrch,  2  Csinei's  B«p.  S99.  Hog»a  v.  Sborb,  24  Wendell,  458. 
TaiDtor  e.  Frendergait,  3  Hill,  72.  Chiuobre,  J.,  in  3  Bos.  &  Poll.  490.  Seignior  & 
Wolmw's  case,  Godb.  S60.     Story  on  Agency,  ii  420,  4aft 

(c)  Fnterson  v.  0«ndMequi,  16  £asfi  Rep.  63.  Addkoo  e.  Gaodassequi,  4  TamU- 
Sep.  574. 

{d)  Macbea'th  o.  Haldimtuid,  1  Term  Rep.  17S.  Unvin  v.  WolseLey,  ibid.  674. 
(Hdley  v.  Lord  Palmeraton,  3  Brod.  ft  Bing.  275.  Browa  v.  Austin,  1  Mass.  Rep. 
SOS.  Davet  V.  Jachson,  9  Mms.  Rep.  490.  Hodgson  e.  Dexter,  1  Cnnch's  Rep, 
345.  Walker  v.  Swartwout,  IS  JohoB.  Rep.  444.  Rathbone  v.  Badloug,  19  ibU.  I. 
Adam*  v.  Whittlcaey,  3  Coqd.  Rep.  560.  StindiSeld  u.  Linle,  1  OreeateaTf  Rep. 
281.    Eoloe  V.  HaU,  1  Homphrey's  TeoD.  R^.  303. 
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general  infaence  to  be  drawn  £tom  all  the  cases,  and  it  is  ex- 
preaaly  declared  in  some  of  them,  (o) 

An  agent  ordinarily,  and  withont  express  authority,  or  a  fair 
presumption  of  one,  growing  out  of  the  particular  transaction 
or  the  usage  of  trade,  has  not  power  to  employ  a  sub^^it  to 
do  the  business  wiiliout  the  knowledge  or  consent  of  hie  prin- 


{a)  IS  Johna.  Rap.  3S8.  13  Ibid.  1.  OpinioiM  of  the  AttorDBjs-OenermI,  AagnBt 
5,  1831.  A  pnbUc  agent,  u,  for  tngtance,  a  commisuoner  'for  p&riag  stnett,  or  the 
8ii^riiit«nd«nt  of  repaire  on  the  eanala,  l9  peraoiiallj  responBible  in  dimagM  for  mii- 
feUBDM  and  excess  of  anthoritf,  throngb  Ae  acgltgence  of  workmen  under  hhn. 
Leader  v.  Moxon,  3  WiUou,  461.  Hall  v.  Bxaitb,  2  Bing.  IS6.  Sbephard  v.  Us- 
cob,  17  Wendell,  250.  So,  mone;  obtained  bj  a  public  officer,  ilUgaUg,  may  be 
recovered  back  by  a  Bait  against  him  perBOnallj.  Story  on  Agency,  i  307,  and  the 
cans  there  cited.  The  general  principle  is,  that  an  agent  a  liable  to  third  persons  for 
acts  of  misfbaiaoce  and  positive  wrong,  bat  for  mere  nonf^anoei  and  negligences  in 
the  course  of  his  employment,  he  is  aniwerable  only  to  his  principal,  and  the  priudfiat 
is  answerable  over  to  the  third  juirty.'  Agent*  and  attorneys,  using  reasonable  skill 
and  ordinary  diligence  in  the  exerdse  of  their  agency,  are  not  Tesponsible  for  injuries 
arising  from  mistakes  in  a  donbtfal  point  of  lew.  Machanics'  Bank  v.  Merchants' 
Bank,  6  Metcalf,  13.  S.  F,  4  Burr,  2060.  IS  CIoAe  &  FineUy's  B.  91.  The  cato 
of  the  postmaster-general  is  on  exception,  and  he  a  not  liable  for  any  of  his  deputies 
la  clerks,  on  obvioBS  principles  of  pnblic  policy.  Lane  u.  Cotton,  1  Ld.  Rayia.  646, 
659.  S.  C.  IS  Mod.  488.  Story  on  Agency,  ch.  12,  Sapra,  p.  610.  So,  public 
officers  generally  are  reBponsibla  for  their  own  acte  and  Diligences,  bat  not  for  those 
of  their  subordinate  officers.  Hall  u.  Smith,  S  Bingham,  156.  Kkholson  d.  Monn- 
sey,  1 B  East,  384.  Id  ordinary  cases  of  private  individuals,  the  principal  is  liable  to 
third  persons  for  the  frauds,  torts,  misfeasances,  negligences,  and  defaults  of  the  agent, 
even  thongh  the  conduct  of  the  agent  was  without  his  participation,  consent,  or 
knowledge,  provided  the  breach  or  want  of  doty  kcqk  in  the  course  of  hia  employ- 
ment, and  wBi  not  a  wilful  departure  from  it.*  Paley  on  Agency,  by  Lloyd,  297-307. 
Story  on  Agency,  465-477.  Laughter  v.  Pointer,  5  Baro.  &  Cress,  547.  Lonsdale  o. 
Littledale,  2  E.  Blacks.  Rep.  367.  Bush  d,  Steinmon,  I  B.  &PBller,404.  McManna 
t>.  Crickett,  I  East's  Rep.  106,  Fufs  supra,  [^.  359,  260.  But  there  is  also  a  qnalifi- 
calioti  to  this  doctrine  in  the  case  of  masters  of  merchants'  vessels  and  of  tteaioboals, 
who  are  responsible  aa  principals  and  common  carriers,  for  the  misfeasaoees  and 
negligences  of  the  servants  under  them;  and  this  responsibility  i*  founded  on  solid 
principles  of  maritime  policy.  It  prevails  in  the  maritime  jurisprudence  of  Europe, 
and  has  la  foundations  laid  deep  in  the  Roman  law.  Dig,  4,  9,  1.  See  aapra, 
pp.  609,  632,  note  e. 


'In  a  late  case,  it  Is  deohired  to  be  the  settled  law,  that  onagent  is  not  leapoosible  to  third 
persons  for  an  omission  or  aegtect  of  dnty  tu  the  matter  of  his  agency;  but  that  the  prin- 
cipal aloDs  IB  responsible.  Colvin  r.  Halbrook,  3  ComsL  B.  119.  Denny  tr.  The  Hanhattan 
Co.  2  Denlo'a  R,  118.     Coetigan  o.  Nevland,  13  Barb.  R.  46S,  _ 

s  Tbe  principal  la  not  liable  for  wilftil  trespass  committed  by  his  agent.  Vanderbilt  e. 
The  Richmond  T.  Co.  a  ComsL  R.  179.    Wright  v.  Vllooi,  19  Wend.  B.  Mtt  ants,  p.  *B«. 
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cipal.  The  maxim  is,  that  delegatus  non  potest  delegare,  and 
the  agency  ia  generally  a  personal  trust  and  confidence  which 
cannot  be  delegated ;  for  the  principal  employe  the  agent  from 
the  opinion  which  he  has  of  bis  personal  skill  and  integrity,  and 
the  latter  has  no  right  to  turn  bis  principal  over  to  another,  of 
whom  he  knows  nothing,  (a) '  And  if  the  authority,  in  a  matter 
of  mere  private  concern,  be  confided  to  more  than  one  agent,  it 
is  requisite  that  all  join  in  execution  of  the  power,  and  they  are 
jointly  responsible  for  each  other ;  though  the  cases  admit  the 
rule  to  be  different  in  a  matter  of  public  tmat,  or  of  power  con- 
ferred for  public  pQipoees ;  and  if  all  meet  in  the  latter  case,  €he 
act  of  the  majority  will  bind.  (6) 


{a)  CombM'e  case,  9  Co.  TS,  Ingnua  it.  Ingrun,  S  Atk.  Rep.  S8.  Altorae;  G«ii- 
«nl  B.  BetTTman,  cited  in  S  Tea.  £43.  Sollj  v.  Ruhbone,  I  'UmU  &  Selw.  S98. 
Cpt^raD  IT.  Irlam,  ibid.  303,  u.  Schmaling  e.  TbomlinaoD,  6  Taunt  B«p.  147.  "L-jaa 
V.  Jerome,  26  Wendell's  Rep.  4S5.  There  most  be  in  tneh  cases  a  speaal  power  of 
labBtitatioD.  Coles  b,  Treeothick,  9  Vce.  234,  !51.  Storjon  Agency,  tt  11-15.  In 
this  latter  iroik,  it  ii  said,  p.  17,  that  the  anbstitulfd  agent  maj  still  be  responiible  to 
die  original  agent,  inasmuch  aa  tbe  Utlcr  is  responsible  to  the  principal;  and  if  a  sub- 
agent  h>  employed  Id  the  business  of  the  agcDcy,  he  has  the  same  rights  and  is  boand 
(O  the  same  duties,  as  if  ho  was  the  origiaat  agent.  Story  on  Agency,  ^ j  386, 387. 
But  in  general,  sabagcnts,  acting  withont  the  knowledge  or  consent  of  the  principal, 
are  responsible  only  to  the  immediate  ag«nta  who  employ  them,  and  not  to  the  prin. 
cipal  of  such  agents.  Trafton  u.  United  States,  3  Story's  R.  646.  The  ctMiclasioD 
from  the  cose  saecaB  lo  be,  that  if  a  anb&gent  be  employed  by  the  sigent  lo  rcceit« 
money  forthe  principal,  or  if  such  eui  authority  be  fairly  implied  from  orcamstancai, 
the  principal  may  treat  the  subagent  ai  his  agent,  and  sue  for  the  money.  I  Peim'* 
B.36.  1  How.  v.  8. 334.  3  lb.  763.  See  Halcomb's  Leading  Cases  on  Commercial 
Law,  p.  SS,  where  the  snbject  and  cases  are  fully  diacasaed  in  a  note.  Tbo  principal 
it  liable  lo  third  penons  in  a  einl  snit  for  frauds,  or  misfaasancei,  or  neglect  of  dnty 
in  his  agent,  or  in  those  whom  his  agent  employs,  though  the  principal  did  not  author- 
lie  or  asseDl  to  it.  The  liability  nms  through  all  the  stages  of  the  service.  Story  on 
Agency,  ch.  IT,  sect  453,  454.  In  SpionI  v.  Hemmingway,  U  Pick.  I,  in  the  c*m 
of  a  brig  towed  at  the  stern  of  a  steamboat  employed  in  the  business  of  towing 
vessels  in  the  Missiasippi,  and  through  the  negligence  of  the  mister  and  crew  of  the 
ticunboat,  the  brig  was  brought  into  collision  with  a  Tesset  lying  at  anchor,  and  did 
damage  lo  it,  it  was  hold  that  the  owner  of  lAe  brig  was  not  liable  for  the  damage,  a&d 
on  the  gronod  diat  the  master  and  crew  of  the  steamboat  were  not  in  any  sense  his 
agents,  and  that  there  was  no  negligeaee  or  misconduct  on  the  part  of  the  masUr  and 
crew  of  the  towed  brig. 

{b)  Grindley  v.  Barber,  1  Bos.  &  Fnll.  S39.  Towne  tr.  Jaquith,  6  Mass.  Rep.  46. 
Green  v.  Miller,  6  Johns.  Rep.  3B.    Baltimote  Turnpike,  9  Bioney's  Rep.  4B4.    Pat- 

7,  it  b  held  that  ^m  agent  may  rati^  ths  aot  of  a 
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'  III.   Of  the  affeni's  right  of  lien.  "634  ' 

The  lien  here  refeired  to  is  fhe  right  of  an  agent  to 
reteun  possession  of  property  belonging  to  another,  until  Bome 
■  demand  of  his  is  Hatisfied.  It  is  created  either  by  commoo  law, 
or  by  the  usage  of  trade,  or  by  the  express  agreement  of  partic- 
olai  usage  of  the  parties,  (a)  A  ]iea,  said  Ch.  J.  Tindal,  (&) 
only  can  arise  in  one  of  three  ways:  1.  By  an  express  contract; 
3.  by  a  general  ooorse  of  dealing  in  the  trade  in  which  the  lien 
ifl  set  up ;  3.  from  the  particular  circumstances  of  the  dealing 
between  the  parties. 

A  general  lien  is  the  right  to  retain  tiie  property  of  another, 
for  a  general  balance  of  accounts;  but  a  particular  lien  is  a 
right  to  retain  it  only  for  a  charge  on  account  of  labor  employed 
or  expenses  bestowed  upon  the  identieal  property  detained. 
The  former  is  taJteii  strictly,  but  the  latter  is  favOTed  in  law.  (e) 
The  ri^t  rests  on  principles  of  natural  equity  and  commercial 
necessity,  and  it  prevents  circuity  of  action,  and  gives  security 
and  confidence  to  agents. 

Where  a  person,  from  the  nature  of  his  occupation,  is  under  ~ 
obligation,  according  to  his  means,  to  receive,  aad  be  at  trouble 
and  expense  about  the  personal  property  of  anothra,  he  has  a 
particular  lien  upon  it;  and  the  law  has  given  this  privilege  to 
persons  concerned  in  certain  trades  and  occupations,  which  are 
necessary  for  the  accommodation  of  the  public  Upon  this 
ground,  common  carriers,  innkeepers,  and  farriers,  had  a  partic- 
nlar  lien  by  the  common  law ;  (d)  for  they  were  bound,  as  Lord 


tereon  v.  t<eavitt,  4  Conn,  Bep.  50.  The  King  i;.  Beeston,  3  Tenn  Bep.  993.  Law- 
nmee,  3.,  in  Withnell  v.  Gartham,  6  Term  Bep.  388.  ii'CnaAj  b.  GnardiBOs  of  tbe 
Poor,  9  Serg.  &  Bawle,  99.  Tint  Pariah  in  Sntton  v.  Cok,  3  Pick.  Bep.  344,  S45. 
Ex  parte  Bogera,  7  Cowen's  Bep!  526.  Jew«tt  a.  Alton,  7  N.  H.  B«p.  3S3.  Down- 
ing V.  Bugar,  21  Wendell,  178.  Johaston  v.  Bingham,  9  Watts  ft  Serg.  56.  Stocy 
on  Agency,  3d  edit.  H  41-44.     Vide  mpra,  p.  293. 

[a)  Lord  IfansfieU,  in  Green  v.  Fanner,  4  Boir.  Bep.  3231, 

{6}  Fcrgnsion  v.  Nonoan,  5  Bingham,  N.  C.  7S. 

(e)  Heath,  J,,  3  Bo«.  t  PnU.  494,  Tindal,  Ct.  J,,  4  Can*.  4  P^ne'i  Bep.  1S9. 
Scarfe  v.  Uorgul,  4  M,  &  W.  170. 

(d)  Naylor  u.  Hangles,  1  Esp.  Bep.  109.  Torke  v.  Grenaagh,  I  Salk.  Bep.  838. 
3  Lord  Baym.  863,  S.  C.  Chambre,  J.,  3  Bob.  &  FaU.  55.  Biuhforth  o.  Hadfidd,  7 
Eait'i  Bep.  334.  21  Hen.  TL  S.  Seilw.  SO,  Pophao,  Ch.  J.,  Telv.  Bep.  67. 
Caiiiile  V.  Qyatdebaum,  S  Bailey'i  8.  C.  Bep,  463.  This  lien  doat  not  extend  to 
agbten  and  liTery,4table  keepen,  without  a  special  agntmwx,  or  the  bone  be  taken 
72" 
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Holt?  said,  (a)  to  serve  the  public  to  the  utmost  extent  and  ability 
of  their  employment,  and  an  action  lies  against  them 
'635  if  they  refuse,  without  adequate  'reason.  But  though 
the  right  of  lien  probably  ori^nal«d  in  those  cases  in 
which  there  was  an  obligation  arising  out  of  the  public  em- 
ployment, to  receive  the  goods,  it  is  not  now  confined  to  that 
class  of  persons ;  and  in  a  variety  of  cases,  a  person  has  a  right 
to  detain  goods  delivered  to  him  to  have  labor  bestowed  on 
them,  who  would  not  be  obliged  to  receive  the  goods,  in  the 
first  instance,  contrary  to  his  inclination.  It  is  now  the  general 
rule,  that  every  bailee  for  hire,  who,  by  bis  labor  and  skill,  has 
imparted  an  additional  value  to  the  goods,  has  a  lien  upon -the 
property  for  his  reasonable  charges.  (6) '  A  tailor  or  dyer  is  not 
bound  to  accept  an  employment  from  any  one  tiiat  offers  it,  and 
y«t  they  have  a  particular  lien,  by  the  common  law,  upon  the 
cloth  placed  in  their  hands  to  be  dyed,  or  worked  up  into  a  gar- 
ment.(c)  The  same  right  of  a  particular  or  specific  lien  applies 
to  a  miller,  [winter,  tailor,  wharfinger,  warehouseman,  or  whoever 
takes  property  in  the  way  of  his  trade  or  occupation,  to  bestow 
labor  or  expense  upon  it ;  and  it  extends  to  the  whole  of  one 
entire  work  npon  one  single  subject,  in  like  manner  as  a  carrier 
has  a  Hen  on  the  entire  cargo  for  his  whole  freight.  The  lien 
exists  equally,  whether  there  be  an  agreement  tb  pay  a  stip- 
ulated price,  or  only  an  implied  contract  to  pay  a  reasonable 


for  tmining.  lord  Holt,  in  Tocke  p,  Oreaangh,  »up.  Beran  v.  Waters,  3  Cajr.  & 
Povne,  520.  Watlace  v.  Woodgate,  1  Carr.  &  Payne,  575.  See  also  Jndton  b. 
Eiheridge,  I  Crompt.  &  Meeion,  743.  Grinnell  h.  Cook,  3  Hill,  492.  Jaekson  d. 
CmnminB,  B  Mees.  &  Wels.  34S,  Sot  ioa  the  innke«per'a  right  of  lien  extend  to  Ae 
penon  of  his  gaeat,  or  to  hia  wearing  apparel.  Sanbolf  •>.  Alford,  1  Horn  ft  Hnrl- 
KloDe's  Exeh.  Kep.  13.    3  H.  ft  W.  248,  S.  C. 

{a)  Lane  v.  Cotton,  13  Hod.  Sep.  4B4.    1  Lord  Bajm.  646. 

(*)  GrinneU  v.  Cook,  3  HiU,  491. 

(c)  Hob.  Rep.  43.  YeN.  Rep.  67.  Green  v.  Farmer,  4  Bon.  Bep.  3214.  CloM  e. 
WaterbouM,  6  Eaal'a  Bep.  523,  iR  nofit. 

1  TlM  lien  extends  to  all  ([ooda  delivered  onder  the  eontraet,  and  il  not  confined  to  ft* 
portion  on  which  the  labor  iru  betlowed.  Morgan  v.  Gongdon,  4  Coout.  R.  6B1.  An  inn- 
keeper hu  no  lien  npon  a  horse  put  in  his  stable,  nnless  beloDging  lo  a  gueat.  Fox  •- 
UcGregor,  11  Barb.  B.  41.  Hickman  t.  Thomas,  IS  Ala.  SSe.  As  to  his  lien  on  goods 
belonging  to  hli  gnest,  see  Broadwood  r.  Qnmara, «  Eng.  L.  Sc  Eq.  14*.  Snead  ■.  Wat- 
klm,  87  lb.  884. 
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price,  (a)  The  old  anthoritieB,  which  went  to  establish  the  propo- 
sition that  the  lien  did  not  exist  in  cases  of  a  special  agreement  foT 
the  price,  have  been  overrnled,  as  contrary  to  reason  and  the  prin- 
ciples of  law ;  and  it  is  oow  settled  to  exist  equally,  whether  theie 
be  or  be  not  an  agreement  for  the  price,  unless  there  be  a  future 
time  of  payment  fixed ;  and  then  the  special  agreement  wouM  be 
inconsistent  with  Hie  right  of  lien,  and  would  destroy  it  (6) 


(a)  A  lien  at  commou  law  signifiea  the  right  of  detention  in  penona  who  have 
beslowed  labor  npoa  an  Biticle,  or  done  some  act  in  rererence  to  it,  and  who  have  diit 
right  of  detention  till  raimbnrsed  fbr  tlieir  ezpendilare  and  labor.  Whitman,  Ch.  J., 
3t  Maine  R  219. 

lb]  Blake  o.  Nicholson,  3  Manle  &  Selw.  168.  Chase  d.  Weetmore,  5  ibid.  180. 
Crawahaj  e.  Homfray,  4  Bam.  ft  Aid.  SO.  Burdict  v.  Murrey,  3  Vc.  Rep.  30S.  The 
atatnte  laws  of  the  stales  generallj,  pie  a  lien  to  mechanics  and  others  on  haildiaga, 
fiir  labor  bestowed  and  material!  fnmished  in  the  erection  of  tbem,  aa  well  as  a  remedv 
penonally  against  the  owner  who  emplojed  Ibem.'  This  is  the  case  in  Maine,  Mm- 
lachnsoiM,  Connecticnl,  New  Tort,  (Act  of  Now  York,  May  7tb,  1844,)  New  Jereej, 
PenosyWaaia,  Ohio.  In  Ohio,  the  purchaser  of  a  steamboat,  with  notice  of  a  debt 
created  on  account  of  it  by  tha  original  owner,  takes  the  boat,  subject  to  sni^h  debt. 
Steamboat  Waverley  e.  Clements,  14  Ohio,  R-  38.  Indiana,  niinois,  Kantacky,  Mis- 
sissippi, Tennessee,  Sonth  Carolina,  Alabama,  Lonbiana,  Missouri,  Michigan,  &c.  The 
New  York  Stamtea  of  April  SDth,  1830,  ch.  330,  and  of  April  13lh,  1832,  ch.  120,  gire, 
HI  to  the  dig  ofNac  York,  nndEr  contracts  written  or  by  parol,  between  the  owner  and 
'  bnilder,  a  Ucn  on  the  moneys  due  from  the  owiler  to  the  contractor  for  the  same.  This 
pririjege  does  not  extend  V>  the  masterbnilder  or  contractor.  He  most  rely  on  his 
contract  with  the  owner  of  Ibe  ground.  Tha  New  York  statutes  are  remedial  only  to 
the  creditors  of  the  original  contractors.  S2  Wendell's  Rep,  395.  The  lien  by  the 
New  York  Act  of  April  agih,  1844,  ch.  aso,  is  extended  to  persoTis  under  a  contract 
with  [he  owner  or  his  agent,  who  shall  perform  labor  or  furnish  materials  Qpon  any 
building  or  lot  in  lAe  dfy.  The  lien  to  be  upon  the  building  and  lot,  aod  the  mode  of 
relief  is  prescribed;  and  by  tbe  act  of  May  Tth,  1844,  ch.  305,  the  some  proTision  is 
extended  to  the  Eeveral  cities,  and  to  some  specijied  Tillages  tkroughai^  ike  stale.  So 
also  in  South  Carolina,  the  lien  does  not  extend  to  sub-contractore,  who  nndertake  a 
part  of  the  work  from  the  original  undertaker.  1  M'Mullan,  431.  So,  in  Canada,  a 
mason  ha<  a  special  pririt^e  in  the  natnre  of  a  mortgage,  upon  buildings  erected  by 
him,  and  for  repairs,  and  lasting  for  a  year  and  a  day.    Jourdain  v.  Mirille,  Stuart's 


'  The  legislation  of  tbe  several  states  exhibits  a  progresaiTe  IncliDstion  to  eitend  the 
ri^t  of  lien  for  the  seouri^  of  the  olaims  of  mechanics  and  laborers.  By  a  statute  in 
Connecticut,  every  person  havlDg  a  el^m  to  the  amount  of  twenty  dollars,  for  labor  or 
material  used  In  the  ereetim  of  any  building,  is  girai  a  Hen  on  the  building  and  land;  and 
such  lien' may  be  (breclosed  as  a  mortgage.    Acts  of  Conn.  1B40,  oh.  83. 

There  is  a  similar  prorttion,  whioh  extends  also  to  vesseli,  In  Vermont.  Laws  Vt.  1S49. 
The  laws  of  Rhode  Island  havs  a  like  pravision,  whioh  Inolude  canals,  turnpikes,  and  rail- 
roads. Acts  of  R.  I.  leiT.  CorrMpendiug  anaotments  are  oontalned  in  tha  liwi  of  Hsina 
and  Wisconsin.    Laws  of  Maine,  184B,oh.  J3.    Laws  of  Wiscon^,  IBtS,  oh.  130. 
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If  goods  come  to  the  possesiiion  of  a  penoo  by  findiag,  and 
he  baa  been  at  tixiable  and  expense  about  them,  he  has 
*636  *  a  lien  upon  the  goods  for  a  compensation  in  one  case 
only,  and  that  is  the  case  of  goods  lost  at  sea,  aod  it  is 
a  lien  for  salvage,  (a)  This  lien  is  dictated  by  principles  of 
commercial  necessity,  and  it  ia  thought  to  stand  npou  pecoliai 
grounds  of  maritime  policy,  (b)  It  does  not  apply  to  cases  of 
finding  upon  land;  and  though  the  taking  caie  of  property 
fotmd  for  the  owner  be  a  meritorious  act,  and  one  which  may 
entitle  the  party  to  a  reasonable  recompense,  to  be  recovered 
in  an  action  of  assumpait,  it  has  been  adjudged,  (c)  not  to  give 
a  lien  in  favor  of  the  finder;  and  he  ia  bound  to  deliver  up  the 
chattel  upon  demand,  and  may  then  recur  to  his  action  for  a 
compensation,  ff  the  rule  was  otherwise,  says  Ch.  J.  Eyre, 
ili-deaigned  persons  might  turn  boats  and  vessels  adrift,  in  order 
that  they  might  be  paid  for  finding  them ;  and  it  is  best  to  put 
them  to  the  burden  of  making  out  the  quantum  of  their  recom- 
pense to  the  satisfaction  of  a  jury.  The  statute  of  New  York  (rf) 
gives  to  the  person  who  takes  up  strayed  cattle,  the  right  to  de- 


Lower  CauBda  Bep.  ses.  The  Statnte  of  Pomujlvanift,  of  16th  Jnne,  1836,  gmi  a 
proceeding  in  rtra,  and  (be  bnilding  itaelf  is  regarded  as  the  principal  debtor,  and  lti»> 
ground  as  only  an  appnitenanai  to  it,  and  Eold  with  it.  Bickel  n.  Jamei,  7  Wain,  1. 
Pardon's  Dig.  683.  In  tbe  case  of  an  anfiniahed  hoiue  sold,  and  a  mortgage  takot 
trom  the  parcbaser,  who  aAenrardB  went  on  and  finiabed  the  house,  the  material  man 
who  finished  the  home  and  famished  the  materials,  were  held  entitled  to  priori^  ai 
pajnent  orer  the  mongagec.  2  Serg.  &  Rawle'a  Rep.  138.  Tbe  mechanic's  lien, 
under  the  act  of  Pennaylraiiia  of  1B06,  was  on  the  bnlldiiig,  without  regard  to  tbe 
owner,  and  a  sale  under  it  would  cmtj  Uie  right  of  the  lemidikder-mMi,  and  reroiioiwr 
and  tenant.  Bat  Che  act  of  1840,  confined  the  sale  nnder  the  mechanic's  ItMi  to  ^ 
title  vested  in  the  person  in  possession  at  the  time  the  bnilding  was  erected,  O'CoB- 
ner  b.  Wamer,  4  Watis  &,  Scrg,  228.  See  farther,  ffilliard's  Abridgment  of  tbe 
American  Idiw  of  Real  Propertr,  toI.  i.  354-361 ,  where  the  laws  and  deeiaiont  in  tht 
sererat  atatea  respecting  the  lien  of  mechaaics  tie  fallj  collected  and  Raiod ;  and  I 
take  this  occasion  to  obsorre,  that  this  last  work  is  one  of  gi^  lattor  and  intrinsic 
value.  The  New  York  law  is  deemed  insoffidenC  to  satisfy  conlnclon  aod  fumishn* 
of  tnateriale,  and  thej  are  desirona  to  have  it  more  extensive  and  efficient,  and  to  pn- 
vent  the  transfer  of  the  property  nnlil  their  claims  are  secured,  and  that  the  law  be 
made  to  apply  to  all  parts  of  the  slate. 

(a)  Hartford  c.  Jonw,  3  Salk.  Hop.  654.  1  Lord  Baym.  399,  S.  C.  Hamilton  s. 
Davis,  9  Burr.  Rep.  S733.    Banug  v.  Day,  B  Base's  Rap.  67. 

{b)  Story,  J.,  2  Mason's  Bap.  SB. 

|c)  Nicholson  u.  Chapman,  a  H.  Blacks.  Rep.  U4. 

(if)  Imws  of  New  Ynk,  mm.  SO,  efa.  a. 
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mand  a  reasonable  chai^  for  keeping  them ;  and,  independent 
of  that  provision,  there  is  no  lien  upon  goods  found.  ^ 

A  general  lien  for  a  balance  of  accounts  is  founded  on  custom, 
and  is  not  favored;  and  it  requires  strong  evidence  of  a  settled 
and  uniform  usage,  or  of  a  particular  mode  of  dealing  between 
the  parties,  to  establish  it  General  liens  are  looked  at  with 
jealousy,  because  they  encroach  upon  the  common  law,  and 
destroy  the  equal  distribation  of  the  debtor's  estate  among  his 
creditors,  (a)  But  by  the  custom  of  the  trade,  an  agent 
may  have  a  lien  upon  the  *  property  of  his  employer,  in-  *  637 
trusted  to  him  in  the  course  of  that  trade,  not  o'oly  in 
respect  to  the  management  of  that  property,  but  for  bis  general 
balance  of  accounts.  The  usage  of  any  trade  sufficient  to  estab- 
lish a  general  lien,  must,  however,  have  been  so  .uniform  and  no- 
torious, as  to  warrant  the  inference  that  the  party  against  whom 
the  right  is  claimed  had  knowledge  of  it.  (6)  This  general  lien 
may  also  be  created  by  express  agreement ;  as,  where  one  or  more 
persons  gives  notice  that  they  will  not  receive  any  property  tta 
the  purpo^s  of  their  trade  or  business,  except  on  condition  that 
they  shall  have  a  lien  upon  it,  not  only  in  respect  to  the  charges 
arising  on  the  particular  goods,  but  for  the  general  balance  of 
their  account.  AH  persons  who  afterwards  deal  with  them,  with 
'  the  knowledge  of  such  notice,  will  be  deemed  to  have  acceded 
to  thai  agreement.  This  was  the  rule  laid  down  by  the  court 
of  K.  B.,  in  Kirhman  v.  Shawcrots  ;  (c)  bnt  the  judges  in  that 
case  declared,  that  the  notice  would  not  avail  in  the  case  of 
persons  who,  like  common  carriers  and  innkeepers,  were  under  . 
a  legal  obligation  to  accept  employment  in  the  business  they 
assume,  for  a  reasonable  price,  to  be  tendered  to  them,  and  who 
had  no  right  to  Impose  any  unreasonable  terms  and  conditions 
upon  their  employers,  or  to  refuse  to  serve  them.     The  same  in- 


(a)  Boshforth  d.  HodBeld,  S  Bui's  Bep.  SI9.    8.  C.  T  East's  Rep.  234.     Bleedcn 
>.  Hancock,  4  Carr.  &  Pajne's  Bep.  ISS. 

{h)  Booke,  J.,  3  Bo«.  &  Fall.  50.  (c)  6  Tenn  Bep.  14. 


I  If  a  certain  rawanl  be  offered  for  the  recover;  ot  a  lost  article,  the  flnder  bu  a  Hen 
for  tbe  reward.  Wentwortb  v.  Day,  S  Uel.  SG3,  But  not  if  tbe  reward  oSeiei  be  in- 
definite. Wilson  «.  Gnyton,  8  Oill,  113.  See  bowerer  Baker  d.  Knag,  T  Barb.  11^,  where 
this  liraitstion  of  the  doctrine  of  Weotwartb  v.  Dsv,  i*  not  sllowed. 
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timatlon,  that  a  coiumoa  carrier  oould  not  create  any  general 
lien  as  against  the  petson  who  employed  him,  by  means  of 
notice,  was  ^ven  by  the  judges  in  Oppenheim  v.  Russell ;  (a) 
but  a  contrary  doctiine  was  stnm^y  implied  in  tJie  subsequent 
case  of  Rushfortk  v.  Hadfield;  {b)  and  the  coort  in  that  case, 
while  they  condemned  the  injustice  and  impolicy  of  these  gener^ 
liens,  seemed  to  admit  that  a  common  carrier  might  establiafa 
such  a  right  against  his  employer,  by  showing  a  clear  and  not^ni* 
ouH  nsage,  or  a  poBitive  agreement.  It  was  again  stated 
•638  as  a  questionable  'point  in  Wright  v.  SneUy{c)  whetber 
such  a  general  lien  could  exist  as  between  the  owner  of 
the  goods  and  the  carrier,  and  the  claim  was  intimated  to  be 
unjust.  It  must,  therefore,  be  considered  a  point  still  Tomaining 
to  be  settled  by  judicial  decision. 

Possession,  actual  or  constmctive  of  the  goods,  is  necessary 
to  create  the  lien ;  and  the  light  does  not  extend  to  debts  whidi 
accrued  before  the  character  of  factor  commenced ;  {d)  nor  where 
the  goods  of  the  principal  do  not,  in  fact,  come  to  the  factor's 
hands,  even  though  he  may  have  accepted  bills  upon  the  faith  c^ 
the  consignment,  and  paid  part  of  the  freight  (e) '  And  tbon^ 
tiiere  is  possession,  a  lien  cannot  be  acquired  where  the  par^ 
came  to  that  possession  wrongfnlly.  (/)  This  would  be  as  re- 
.  pngnant  to  justice  and  policy,  as  it  would  be  to  allow  one  tort 
to  be  set  off  against  another.  The  right  of  lien  is  also  to  be 
deemed  waived,  when  the  party  enters  into  a  special  agreement 
inconsistent  with  the  existence  of  the  lien,  or  from  which  a 
waiver  of  it  may  fairly  be  infened ;  as,  when  be  gives  credit  by 
extending  the  time  of  payment,  or  takes  distinct  and  independ- 
ent security  for  the  payment.  The  party  shows,  by  such 
acts,  that  he  relies,  in  the  one  case,  on  the  personal  credit  of  his 

(a)  3  Bos.  &  Pall.  42.  (b)  7  EMt'i  R«p.  SM. 

(e)  6  Barn.  &  Aid.  350. 

{d)  Hooghton  v.  Matthews,  S  Bos.  &.  Pall.  4eS. 
(e)  Eiubch  v.  Craig,  3  Term  B«p.  119,  763. 

(/)  Lerapriere  v.  Pasley,  2  Term  Bop.  495.  Madden  v.  Kempsler,  I  Campb.  S,  P. 
Bep.  19.    Story  oa  Agency,  t  361. 

1  Whether  tba  poueuion  by  the  fs^ler  of  a  bill  of  lading  duly  indorsed,  will  gfre  Mm 
the  rif^lil  to  take  and  keep  Che  goode  rapre»aated  by  the  bill,  hat  baea  mad*  a  qaaslkie. 
See  Ruseell  an  Factors,  302.     I'atten  e.  Thompson.  G  Manle  jc  S.  S«).     KiiM  n  AaMin. 

1)  Mow.  B.  ler. 
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employer ;  and  in  the  other,  that  he  intends  the  security  to  be  a 
aubstitntioD  for  the  lien ;  and  it  would  be  inconvenient  that  the 
lien  should  be  extended  to  the  period  to  which  the  security  had 
to  ran.  This  was  the  doctrine  sustaiited  in  Oilman  v.  Brown,  (a) 
in  respect  to  the  vendor's  right  of  lien  aa  against  the  vendee, 
and  the  principle  equally  applies  to  other  cases ;  and  it  was  also 
explicitly  de<dared  by  Lord  Eldon,  in  Cowell  v.  Simp- 
so».(b)  '  The  lien  is  destroyed  when  a  factor  makes  an  *  639 
express  stipulaboa  on  receiving  the  goods,  to  pay  over 
the  proceeds,  (c)  So,  if  the  party  comes  to  the  possession  of 
goods  without  due  authority,  he  cannot  set  up  a  lien  against 
tlie  ^ue  owner ;  as  if  a  servant  delivers  a  chattel  to  a  trades- 
man without  authority ;  or  a  factor,  having  authority  to  sell, 
pledges  the  goods  of  his  [»incipal.  {d)  ^ 

Possession  is  not  only  essential  to  the  creation,  bnt  also  to  the 
continuance  of  the  Hen  ;  and  when  the  party  voluntarily  parts 
with  the  posaessiou  of  the  property  upon  which  the  lien  has 
attached,  he  is  divested  of  his  lien.  If  the  lien  was  to  follow 
the  goods  after  Uiey  had  been  sold  or  delivered,  the  incnmbrance 
would  become  excessively  inconvenient  to  the  freedom  of  trade 
and  the  safety  of  purchasers,  (e)  But  if  the  assignment  or  de- 
livery to  a  third  person  be  merely  for  the  benefit  of  the  &ctor. 


(a)  1  Maton's  Rep.  191. 

|(]  16  Vet.  2TS.  Mr.  Meualf,  in  his  neat  and  accurate  digest  of  the  caaes  on  the 
doctrine  of  lien,  cont^ned  in  a  note  to  his  edition  of  Telv.  Rep.  67  a,  shows,  bj  cases 
as  ancient  as  the  Year  Books,  S  Edw.  IV.  S,  ao,  and  IT  Edw.  IV.  I,  that  the  lien  Is 
ex^gnished  by  a  postponement  of  credit  to  a  future  day. 

(c)  Walker  v.  Birch,  6  Term  Rep.  2SB. 

(d)  Daubign;  v.  Daval,  5  Term  Rep.  604.  Hiscox  v.  Greenwood,  I  Esp.  Rep.  174. 
H'Combie  i>.  Caricii,  7  East's  Rep.  S.  The  lien  was  held  to  coDtfnne  under  an  agree' 
meat  that  it  shonld  continue  until  payment,  though  the  boards  on  which  the  lien 
attached  were  removed  to  grannd  procured  for  that  purpose  by  the  owner.  Wheeler 
V.  H'Marland,  10  Wendell's  Kep.  318. 

(e)  Jones  v.  Fearlo,  Str.  Rep.  956.    Sweet  u.  Pyra,  1  But'i  Bep.  4. 


t  It  is  held  that  the  Blmpte  refusal  by  the  bailee  to  ^ve  op  gogda,  without  alleging  the 
Keo  as  areason,  Ib  awaiieiof  theltan.  Dorrs  o.  Uorevood,  10  Barb.  183.  Haunav,  Phelps, 
T  Ind.  SI.  In  Lambard  v.  Pike,  88  Me.  141,  it  was  held  that,  If  a  claim  for  labor  and 
materials  seemed  by  »  Uen  be  johied,  Id  takbg  out  jodgmsnt,  with  other  claims  not  so 
aeooreil,  the  lian  is  walTed.  A  statutory  lien  may  be  destroyed  by  tbe  repeal  of  the  itat- 
nte,  while  proceedings  under  it  are  pending,  without  Impairing  the  obligation  of  the 
oodtiaat,  the  lien  batng  only  »  part  of  tiie  reiaci^    Bugor  ■■  Coding,  SG  He.  18. 
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or  by  way  of  pledge  or  security  to  the  extent  of  the  factor's 
lien,  and  with  notice  of  the  lien,  it  is  in  effect  a  continuance  of 
the  factor's  possession,  and  the  lien  is  retained,  (a)  Nor  is  it 
universally  true,  that  the  actual  delivery  of  part  of  the  goods 
sold  on  an  entire  contract,  Is  equivalent  to  the  actual  delivery 
of  the  whole.     It  will  depend  upon  the  terms  of  the  contract, ' 

and  the  intention  of  the  parties ;  and  whenever  the  prop- 
'  640    erty  in  the  part  of  the  goods  not  delivered  does  not  'pass 

to  the  vendee,  the  vendor's  right  of  lien  for  the  whole 
price  is  of  course  preserved  on  the  part  retained.  (6) 

A  factor  has  not  only  a  particular  lien  upon  the  goods  of  his 
principal  in  bis  possession,  for  the  charges  arising  on  account 
of  them,(c)  but  be  has  a  general  lien  for  the  balance  of  hia 


{a)  M'Combie  t>.  Davl«s,  7  Eaiit't  B«p.  S.     Urqahiut  o.  M'Irer,  4  Jt^s.  B«p.  103. 

GaneefoTd  o.  Bntillet,  13  Mania's  Louii.  Kep.  384.    Nash  u.  Uosher,  19  Weodell, 
431. 

(b)  Blikeu.  Nicholson,  3  ManIe&S«[w.  187.  Wilds,  J.,  in  Parks  ■■.  HJl,  2  Fiek. 
Bep.  S13.  lite  rule  is  the  same  where  a  wardiouseman  delirers  fcom  time  to  time 
poriiona  of  the  gootls  siored  in  his  varchoose,  wilhoal  the  storage  being  paid.  He 
baa  a  lien  opoo  the  portion  left  for  the  storage  of  the  whole.  Schmidt  t>.  Blood,  9 
Wendell's  Rep.  26B. 

(c)  A  consignee  or  factor  has  a  charge  on  the  goods  and  on  the  gross  proceeds  of 
the  goods.  Dot  onl;r  ^oc  his  com  miss  ions,  but  for  all  BDch  expenses  as  a  prudent  tnao 
would  have  found  nbccssnry,  is  such  a  cBso,  io  the  discreel  managainent  of  hii  own 
affairs.  Colley  v.  Mcrnil,  6  Grecnleaf 's  Rep.  50.  He  may  sell  (he  goods  according 
to  the  general  usage,  and  reimburse  himself  for  Me  odTsnccs  and  liabilities.  Brander 
V.  Phillips,  16  Peters's  Rap.  129.  We  undenuuid  the  tttio  doctrine  to  be,  aajs  Mr. 
JnaUce  Story,  (Story  on  Agency,  J  74,  n.)  that  when  an  assignment  is  made  to  a  fac- 
tor for  sale,  the  consignor  has  a  right  generally  to  control  Ae  sale  thereof,  according 
to  bis  onn  pleasure,  from  time  to  time,  if  no  advaacas  bare  been  made  or  Kssponsi* 
bilittes  incnrred  on  account  thereof,  and  the  factor  is  bound  to  obey  hia  order.  But  if 
the  &ctor  makes  advancus  or  incun  responsibilities  on  accouat  of  the  assignment  by 
which  he  acquires  a  special  property  Iherain,  he  has  a  right  to  sell  so  much  of  the  con- 
signor's  property  as  may  be  necessary  to  reimburse  aneh  adraaces,  or  meet  such  I!*- 
bilitiei,  if  there  be  no  agreement  which  affects  the  right.  Brown  v.  M'Gran,  14  Peten, 
479.    Parker  v.  Brancker,  32  Pick.  40,  S.  P.' 


'  The  GOniiguor,  before  the  goods  have  reached  the  fiiotor,  may  transfer  the  title  to  a 
third  person,  though  the  consignor  be  indebted  to  the  fhctor  for  adTuices  on  prsTioos  coo- 
slgnments.  Bank  of  Kochester  e.  Jones,  4  ComsL  R.  497.  A  fhctor,  who  accepts  a  bill 
diBwa  on  goods,  placed  in  the  hands  of  a  tbird  person  to  b«  deliTaied  to  him,  acqairaa  a 
property  in  the  goods  against  an  ottaohing  creditor.  Nasmlth  v.  Dyeing  Co.  1  Cutis  B. 
ISO.  His  lien  extends  to  goods  only,  which  come  to  his  hands  as  &«tor.  Dixon  v.  Staos- 
feld,  11  Eng.  L.  &  Eq.  G3B.    ElUot  *.  Bradley,  23  Vt  B.  317. 
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general  account,  arising  in  the  coaree  of  dealings  between  faim 
and  hia  principal ;  and  this  lien  extends  to  all  the  goods  of  the 
principal  in  his  hands  in  the  character  of  factor,  {a)  The  factor 
has  a  lien,  also,  on  the  price  of  the  goods  which  he  has  sold  as 
factor,  though  he  has  parted  with  the  possession  of  the  goods  ;,. 
and  he  may  enforce  payment  from  the  buyer  to  himself,  in 
opposition  to  his  principal,  (b)  This  role  applies  when  he 
becomes  surety  for  his  principal,  or  sells  under  a  del  cre- 
dere commissioa,  or  is  in  advance  for  the  goods  by  actual  pay^ 
ment.  (c) 

Attorneys  and  solicitors,  as  well  as  factors,  have  a  general 
lien  upon  the  papers  of  their  clients  in  their  possession,  for 
tJie  balance  of  their  professional  accounts;  but  the  lien  Is 
liable  to  be  waived  or  divested,  as  to  papers  received  under  a 
special  agreement  or  trust,  where  they  take  security  from 
their  clients,  (d)    The  solicitor  or  attorney  has  two  kinds  of 


(a)  Enigtr  n.  Wilcox,  Amb.'  Kep.  £SS.  Lord  MansMd,  in  Godin  d.  London  Abb. 
Co.  1  Bnrr.  Sep.  494.  Lord  EcDyoa  io  6  Term  Bep.  363.  CliaiabrG,  J.,  3  Bos.  & 
FqIL  489.  Enapp  v.  Al'ord,  10  Paige,  305.  la  Bamett  v.  Bmndao,  6  Manoing  & 
,  Grenger,  630,  ihe  benkera'  lien  was  well  discaued,  and  it  «m  adjudged  that  bankan 
have  a  general  lien  on  the  secDriCies  of  Ibeir  cnBtomera,  wbidi  come  to  (heir  posiet- 
eion  DB  bankers,  in  the  waj  of  (heir  basiness,  for  their  general  balance.  Exchequer 
bills  pBsa  bj  delivery  to  the  bona  fide  holder  far  value ;  and  ahonld  Ibey  and  ordinarf 
bills  and  notea  payable  to  bearer  be  placed  in  the  hands  of  a  banker  (o  be  collected, 
if  (he  banker  is  a  creditor  on  a  general  balance,  and  iona,/!tJerocelTes  the  paper  as  the 
property  of  the  cuetomei,  he  ia  entilled  to  bis  lien,  nnleas  there  be  some  agreement, 
express  or  implied,  afTecting  Ihe  right  of  lien.  In  Louisiana,  a  factor  or  comniiuioa 
merchant  has  no  lien  over  an  attaching  cnidilor  for  a  general  balance  of  accoant ;  hia 
lien  ia  confined  to  specific  advances  on  consignmeDts.  Gray  v.  Bledsoe,  13  Lonie. 
Bep.  489.  Whenever  the  relation  of  principal  and  factor  exists,  the  right  of  Utn 
attaches  la  seenre  alt  advances  made  or  liabilities  incurred  in  Ihe  course  of  his  busi- 
ness by  (he  factor,  and  the  doctrine  of  lien  may  be  enforced,  as  well  bj  a  purchasing 
as  by  a  selling  factor.     Bryce  o.  Brooks,  S6  Wendell,  367. 

(i)  Bracder  v.  Phillips,  16  Peters'a  Bep,  129. 
,  (c)  Drinkwalar  v.  Goodwin,  Cowp.  Rep.  251 .  Chambre,  J.,  3  Bo».  &  Pnll.  489.  ■ 
Hndaon  v.  Granger,  5  Bam.  &  Aid.  ST.  Where  a  factor  indorses  bills  for  his  prin- 
cipal, his  liability,  with  a  reasonable  apprehension  of  danger,  gives  him  a  lien  on  other 
bills  in  his  bonds  belonging  to  his  principal,  to  meet  the  event  of  his  indorsement. 
Hodgson  V.  Payson,  3  Harr.  &  Johns.  Bep.  339.  But  a  factor  who  remits  a  bill  to 
his  principal  in  payment  of  goods  aold  on  his  aoconnt,  and  indorses  Ihe  bill,  does  not 
become  personally  responsible,  if  he  receives  no  consideration  for  guarantying,  and 
does  not  expreaaly  undertake  to  do  lo.  Sharp  v.  Enunet,  b  Wborton,  SB8.  The 
modem  cases  have  rdaxed  the  severity  of  the  old  rule. 

(d)  Lord  Manifield,  Bong,  B«p.  104.    UoDtagti  on  Lien,  aS,  59,     Bx  parte  Ster 
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*  641  lien  for  his  cOBta ;  one  on  the  funds  recovered,  and  the 
other  on  the  papers  in  his  hands,  (a)  The  client  cannot 
get  back  the  papers  without  paying  what  is  dne,  (whatevet 
becomes  of  the  suit,)  not  only  in  respect  of  that  bnainess  for 
which  the  papers  were  used,  but  for  other  business  done  by  him 
in  his  professional  character.  (6)  The  attorney's  lien  for  costs 
extends  to  judgments  recovered  by  bim ;  and  yet  a  bona  fide 
settlement  or  payment  by  the  debtor,  before  notice  of  the  lien, 
will  prevail  against  it ;  and  the  attorney's  lien  upon  a  judgment 
yieltte  to  the  debtor's  equitable  ^ght  of  set-oC  (c)  We  follow, 
in  New  York,  Uie  rule  of  the  English  court  of  chancery,  and"  of 
the  court  of  C.  B. ;  and  consider  the  lien  as  eabject  to  all  the 
equities  that  may  attach  on  the  fund,  and  as  extending  only  to 
the  clear  balance  resulting  from  the  equity  between  the  parties.((f) 
Dyers  have  likewise  a  lieu  on  the  goods  sent  to  them  to  dye,  for 
the  balance  of  a  general  account,  (e)  A  banker,  like  an  attor- 
ney, has  also  a  lien  on  all  the  paper  securities  which  come  to 
his  bands,  for  ibe  general  balance  of  bis  account,  subject  equally 
to  be  controlled  by  special  circumstances.  (/)  The  same  thing 
may  be  said  of  an  insurance  broker;  and  his  lien  exists  upon 
the  policy  of  insurance,  even  though  the  consignor  should  assign 
the  interest  covered  by  the  policy,  for  the  assignee  wonld  take, 
subject  to  the  lien,  {g)     It  exists  to  cover  any  balance  due  upon 

ling,  16  Ves.  958.  Cowell  f.  Simpson,  ibid.  STS.  Ex  parte  Neabitt,  2  Sch.  &  Lef. 
ST9.  StarensoD  u.  Blakelock,  1  Manle.  &,  S.  5SS,  Dsuiett  v.  Cntu,  II  N.  H.  Bap. 
153. 

(a)  Tbere  ia  a  dutincdon  betireen  a,  liaa  on  papen  and  oae  on  moneys  recoTered. 
The  latMr  lien  is  onl?  on  the  mooeTs  recovered  in  the  puticalar  cue,  and  does  not 
extend  to  aDjr  general  baUnce  due  Mm  for  professional  services  in  other  caaes.  Pope 
0.  Armstrong,  3  SmedM  &  Mush&ll,  3U. 

|i)  Sir  Thomas  Flamer,  S  Jac.  &  Walk.  SIS.  An  ottorDey  may,  upon  reuoaabla 
canse  and  naaonabie  notice,  abandon  the  condact  of  a  gait,  and  still  recover  hii  cost* 
for  the  period  daring  which  be  was  emptojed.  Bowson  v.  Esrle,  1  Mo.  &  Ual-  538. 
Vansandan  n.  Brtinne,  9  Bing,  Rep.  403.    Hob;  v.  Built,  3  B.  &  Adolph.  350. 

(c)  Vaaghan  b.  Dariea,  S  H.  Blacks.  Rep.  440. 

(d)  Fortor  i>.  Lane,  8  Johns.  Bep.  357.  Hohawk  Bank  t>.  Barrows,  6  Johns.  Ch. 
Bep.  317.  This  lien,  except  as  to  costs,  does  not  extend  to  the  client's  money  or 
damages  recovered,  btfbn  the  Kme  it  I'n  ikt  poataim  o/Ihe  atlema/.  St.  John  v.  Dio. 
fendorf,  \S  Wendell,  361. 

(a)   Sarin  V.  Barchard,  4E«p.  Rep.  63. 

[/}  Datia  u.  Bowaher,  5  Terra  Rep.  488.    Jourdaine  v.  LcfeTre,  I  Eap.  Bep.  66. 
[gl  Godin  ti.   London  Assurance  Company,  1   Borr.   Rep.  489.     Wbilebcad  v. 
Vanghan,  Cooke's  B.  L.  316. 
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general  insurance  accoant,  though  .not  as  to  bnsinees  foreign  to 
Uiat  of  insorance.  (o)  If,  however,  the  insurance  broker  be  em- 
ployed by  an  agent  of  the  principal,  and  witli  the  Imowledge 
that  he  acted  as  agent,  th6  broker  has  no  lien  upon  the  policy, 
for  any  general  balance  that  may  be  due  to  him  from  the 
agent,  (b)  It  was  *  also  decided  by  Lord  Kenyon,  in  *  642 
Naylor  v.  Mtmg-Us,  (c)  and  afterwards  recognized  as 
settled  law,  (d)  that  a  wharfinger  had  not  only  a  lien  oo  goods 
deposited  at  bis  wharf,  for  the  money  due  for  the  wharfage  of 
those  particular  goods,  but  that  he  was  also  entitled,  by  the 
general  usage  of  his  trade,  to  retain  them  for  the  general  balance 
of  his  account  due  from  the  owner,  (e) 

But  it  would  be  inconsistent  with  my  general  purpose  to 
pursue  more  minutely  the  distinctions  that  abound  in  this  doc- 
trine of  lien ;  and  I  will  conclude  with  observing,  that  a  lien  is, 
in  many  cases,  like  a  distress  at  common  law,  and  gives  the 
party  detaining  the  chattel  the  right  to  hold  it  as  a  pledge  or 
security  for  the  debt,  but  not  to  sell  it.  It  was  once  said  by 
.  Popham,  Ch.  J.,  in  the  Hostler's  case,  (/)  that  an  innkeeper 
might  have  the  horse  of  his  gaest  appraised  and  sold,  after  he 
had  eaten  as  much  as  he  was  worth.  Bttt  this  was  a  mere 
extra-judicial  dictum,  and  it  wa«  contrary  to  the  law,  as  -it  bad 
been  previously,  and  as  it  had  been  subsequently  adjudged,  (g-) 
The  right  to  sell  in  such  a  case  is  allowed  by  the  custom  of 
London,  but  not  by  the  general  custom  of  the  realm.'  I  pre- 
sume that  satis&ction  of  a  lien  may  be  enforced  by  a  bill  in 
chancery ;  and  a  factor,  having  a  power  to  sell,  has  the  i 


(a)  Story  on  Agency,  sec.  379,     M'Kenzie  v.  Nerins,  39  Maine  Bep.  138. 

(A)  Maanas  v.  Henderson,  1  East's  Rep.  335. 

(c)  I  E»p.  N.  P.  Bep.  109. 

{d)  Spears  b.  Hanlj,  3  Esp.  B.  P.  Rep.  81.  Heuh  and  dumbre,  J.,  in  Richard- 
son D.  Goss,  3  Bo».  &  Pnll.  119. 

(e)  The  wharfinger  has  eqnallj  a  lien  on  a  ressel  for  whaiftge.  Johnson  v.  The 
ItfBonoagh,  Qitpia.  101. 

(/)  TbW.  Hep.  66. 

(j)  WaJdbrooke  d.  Grfffin,  2  Rol.  Abr.  85,  A.  pi.  5.  Moore's  Bep.  876.  Jones  v. 
Pearle,  1  Str.  Rep.  55S.    Pothonier  v.  Dawson,  1  Holt's  N.  P.  R^  383. 
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of  payment  witbia  his  control ;  and  a  right  to  aell,  ffiay,  In 
epecial  cases,  be  implied  from  tbe  contact  between  the  parties, 
as  where  the  goods  are  deposited  to  secure  a  loan  of  money,  (a) 
or  where  a  factor  makes  advances  oi  incurs  liabilities  on  account 
of  ^e  consigment.  (6)'     It  would  be  very  coaveaient  to  allow 


(a)  PoUionler  v.  DftWMn,  I  Holt's  N.  P.  Hep.  383. 
{b)  Brown  B.  M'Gran,  U  Pcteri,  479. 

1  Since  the  pablisation  of  the  ComiDantariet,  tha  faolor's  right  to  sell  the  goodi  of  hb 
principal  hwi  nndergoae  considerable  diaeuHion. 

In  generai,  b  fsctor  hoii  a.  right  to  sell  at  BDch  tjme,  and  ft>r  auch  prices,  as  in  the  exer- 
cise of  n  sound  discretion  ha  may  think  best  Tor  his  emplorer. 

If  tha  f&otor,  withont  making  adTsnces,  receive  the  gooda  aabjeot  tc  inslnictiont,  he  is 
bound  to  obey  them.  Concerning  these  pntpoaltions,  the  anthoriCiea  are  a^ed.  Smart 
D.  Sandare,  6  .M.  G.  &  S.  K.  896.  Broirn  c.  McQran,  U  Pet.  B.  478,  496.  Mariield  v. 
Qoodhne,  3  Comst.  B.  fll.     Furthei  than  thli,  it  ia  not  easy  to  reconcile  them. 

1.  In  England,  it  it  held,  that  a  factor,  M  whom  goods  had  been  consigned,  generally  for 
sale,  and  who  has  subsequently  made  advances  on  the  credit  of  the  goods,  has  no  right  to 
■ell  Ihsm  coutisr;  to  tha  orders  of  his  principal,  even  thongh  (he  latter,  hi  Ttqof^  refuse 
to  refund  the  advances,  and  it  be  admitted  that  the  sole  was  a  sound  exercise  of  dlscra- 
tion.     Smart  r.  Sondars,  tupra,  S.  P. 

Yel,  in  tbis  oo£e,  the  court  exhibited  a  decided  incllniftion  to  recognize  an  alleged  gan- 
eral  custom  among  factors,  to  sell  upon  default  of  the  principal,  p.  SIB. 

3.  In  Hew  York,  and  peAaps  in  the  states  generally,  the  doctrine  maintaineil  is,  Uiat  ■ 
fkotor  w^a  has  received  gmds  for  sale,  whethsr  with  nr  withont  initmctiona,  and  has 
made  advances  upon  them,  may,  Id  good  faith,  thongh  contrary  to  the  instractions  of  hia 
principal,  sell  so  many  of  them  as  are  requisite  to  cover  bis  advaaces,  if  the  principal, 
igitm  rtiuoaabU  dtmcmd,  refute  to  refund  sach  advances.  Blut  e.  Boiceao,  1  Sondf.  Sop. 
G.  R.  111.  S.  C.  on  Appeal,  3  Comst.  R.  78.  FFothlDgham  v.  EverUm,  11  H.  Hamp.  R. 
S89.     Parker  v.  Brancker,  ii  Pick.  40.     Marfield  e.  Goodhue,  3  Comst.  R.  S3. 

a.  The  Supreme  Court  of  the  U.  S.  has  held  a  still  diSeraut  dootriue  ia  tha  case  irf' 
Brown  o.  MoGrBu,I4  Pet.  479,  498.  Mr.  Justioa  Story,  in  delivering  the  opinion  of  the 
court,  declared  the  law  to  be,  that  "  the  consignor  has  no  right,  by  any  orders  given,  after 
advances  made  or  liabilities  incurred,  to  suspend  or  control  tbe  factoi-'s  right  uf  sale,  ex- 
cept as  to  the  surplus  of  the  conslgoment,  beyond  such  advance)  or  iiabililias."  See  also 
Story  00  Agency,  ^  74,  and  note. 

The  factor  who  has  made  advances  on  goods  oonslgnad,  may  maintain  an  action  bofore 
.sale,  [Upham  v.  Lefavour,  11  Met.  B.  174,1  after  waiting  a  reasonable  time  tor  sale,  in 
due  conrse  of  business.  Frothingham  v.  Everton,  12  X.  Eaigp.  R.  239.  However,  there 
la  a  dictum,  per  Woodworth,  J.,  In  S  Cow.  R.  184,  that  no  resort  can  be  had  to  the  princi- 
pal, until  a  failure  of  the  consignment. 

Tbe  measure  of  damages  in  actions  against  bctors  for  selling  in  violation  of  duty,  is  the 
amount  of  injury  which  tbe  principal  has  actually  sustained,  in  consequence  of  snch  sate. 
In  general,  it  may  be  tbe  difference  between  the  price  obtained  for  tbe  goods,  and  the 
highest  price  at  which  they  might  have  been  sold.  Marflald  v.  Douglass,  1  Sendf  Sup.  C. 
B.  8S0.  B16t  V.  B^ean,  8  Comst,  79.  Nelson  v.  Uorgan,  1  Uartin's  Ia  R.  367.  But 
mnch  will  depend  ^>on  the  time  and  tbe  circumstances  nnder  which  the  sale  took  place. 
Frotbiu^m  c.  Everton,  19  N,  Hamp.  B.  289.  Ainsworth  «.  Fartilh),  18  Ala.  R.  4S0. 
Auatill  V.  Crawford,  T  id.  £8G.  Sedgwick  on  Dam.  384,  8SG,  888.  Wilson  v.  Little,  1 
Comst.  B.  443. 
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an  inn&eepet  to  sell  the  chattel  without  suit,  in  like  manner  as 
a  pawnee  may  do,  in  a  case  of  palpable  defttolt,  and  on  rea- 
sonable  notice  to  redeem ;  for  the  expense  of  a  snit  in  equity  by 
an  innkeeper,  would,  in  most  instances,  more  than  exhaust  the 
value  of  the  pledge,  (a) 

*  IV.  Of  the  termination  of  agency.  *  643 

The  authority  of  the  agent  may  terminate  in  various 
ways.  It  may  terminate  with  the  death  of  the  agent ;  by  the 
limitation  of  the  power  to  a  particular  period  of  time ;  by  the 
execution  of  the  bneinesB  which  the  agent  was  constituted  to 
perform ;  by  a  change  in  the  state  or  condition  of  the  prin- 
cipal ;  by  his  express  revocation  of  the  power ;  and  by  his 
death. 

1.  The  agent's  trust  is  not  transferable,  either  by  the  Act  of 
the  party  or  by  operation  of  law.  '  It  terminates  by  his  death  ; 
and  this  results,  of  course,  from  the  personal  nature  of  the 
tmst.  (6)  According  to  the  civil  law,  if  the  agent  had  entered 
upon  the  execution  of  the  trust  in  his  lifetime,  and  left  it  par- 
tially executed,  but  incomplete  at  his  death,  hia  legal  represen- 
tatives would  be  bound  to  go  on  and  complete  it  (c)  Pothier 
adopts  this  principle  as  just  and  reasonable ;  and  there  can  be 
no  doubt  that  the  principal  will  be  bound  to  complete  a  con- 
tract, partly  perfofmed  by  him  by  the  act  of  his  agent,  by  a  suit 
at  law  or  in.  equity,  according  to  the  nature ,  of  the  case ;  but 
the  representatives  of  the  agent  will  have  nothing  to  do  with  it, 
unless  the  business  be  in  such  a  situation  that  it  cannot  be  per- 
formed without  their  intervention.  The  cases  stated  in  the  civil 
law,  and  by  Pothier,  were  between  the  principal  and  the  agent, 
and  not  between  a  third  person  and  the  representatives  of  the 
agent  dealing  in  the  aharacter  of  agent.  Nor  can  authority 
given  for  private  purposes  to  two  persons,  be  executed  by  the 


(a)  Id  PennsylTania,  by  stataCe,  in  1807,  innkeepers  haTe  a  lien  on  bones  deliv- 
ered to  Cbcm  to  be  kept  in  their  atablee,  for  the  ezpense  of  the  keeping ;  and  if  the 
ozpense  amoants  to  (30,  and  is  not  p^  in  fifteen  da^  after  demand,  Cha  innkeeper 
maj  canae  the  horse  or  honei  to  be  sold  at  pablifl  sale  for  his  indemnit;.  Fuidon'* 
Kg.  R06. 

(ft)  Dig.  17, 1, 37,  3.    Pothier,  TraitS  dn  Contmt  de  Mandat,  No.  101. 

(e)  Dig.  17, 1, 14,  and  t7,  a,  40. 
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suTTlTor,  unless  it  be  ao  expressly  provMed,  or  it  be  ao  autboriiy 
coupled  with  an  interest,  (a) 

2.  A  power  of  attorney,  or  every  naked  authority  is,  in  gen- 
eral, from  the  nature  of  it,  revocable  at  the  pleasure  of  the  party 

who  gave  it.  (6)  But  where  it  constitutes  part  of  a  se- 
'  644     curity  for  money,  or  is  "  necessary  to  give  effect  to  such 

security,  or  where  it  is  given  for  a  valuable  consideration, 
it  is  not  revocable  by  the  party  himself,  though  it  is  Qecessarily 
revoked  by  his  death,  (c)  In  the  case  of  a  lawful  revocation  of 
the  power  by  the  act  of  the  principal,  it  is  requisite  that  notice 
be  given  to  the  attorney ;  and  ail  acts  bona  fide  done  by  him 
under  the  power,  prior  to  the  notice  of  the  revocation,  are  bind- 
ing upon  the  principal  {d)  This  rule  is  necesaary  to  prevent 
imposition,  and  for  the  safety  of  the  party  dealing  with  the 


(a)  PothieT,  Tndii  du  CoDlrat  de  Maodat,  Nos.  101,  108.    Co.  LJK.  112  b.  181  b. 

Mr.  Justice  Story  (Com  on  BuilmeDU,  S  aos)  aogg^sia  that  the  power  or  msodate 
might  survive  aa  againat  a  aarviving  partner,  where  a  partnership  house  was  the  maii- 

(6)  Vinior's  lasB,  8  Co.  81  b. 

(c)  Walsh  V.  Whiicomb,  3  Eep.  Kep.  S65.  Lord  Eldon,  in  Bromley  r.  Holland,  1 
Tes,  28.  Hunt  v.  Kousmanier,  8  Wheuton,  174.  GauEB«n  v.  Morton,  10  Bom.  £ 
Cress.  731.    Story  on  Agency,  S  a09.    Ibid,  on  Beilraents,  S  477, 

((J)  Fothicr,  Traits  dea  ObUg.  No.  80.  Bnllcr,  J.,  in  Salts  v.  Field.  5  Term  Rep. 
211.  Bowecbank  v.  MorrJa,  Wallace's  Kep.  126.  Spencer  ^  While  i>.  Wilson,  4  Uunf. 
Rep.  130.  Mellen,  Ch.  J.,  in  Harper  v.  Little,  2  Qreenleaf'a  Rep.  14.  Code  of 
I^uisiana,  art.  3996,  2997.  Hotchkiss's  Code  of  Georgia,  p,  404.  Beard  v.  Eirk, 
11  N,  H.  Rep.  397,  United  Slates  v.  Jnrvis,  District  Court  of  Maine,  Feb.  1846,  N. 
Y.  Legal  Oteervcr,  (iv.  S98,)  for  August,  1846.  In  this  last  case  the  defendant  was 
appointed  navy  agent,  to  boU  his  office  during  pleasure,  for  a  term  not  exceeding 
four  years,  and  he  was  removed  without  caosc  and  without  previous  notice,  six 
months  before  the  expiration  of  the  four  jeara,  and  was  aned  on  his  bond  for  a  bal- 
ance of  accounts.  He  had  hired  an  office  and  a  clerk,  and  Was  responsible  for  the 
accruing  rent  on  the  unenpired  quarter,  and  for  llii^clork's  salary  for  an  unexpired 
term.  It  >vbs  held  that  the  d<;rcndant  was  entitled,  by  way  of  aet-off,  for  the  rtol  and 
the  clerk's  hire  accruing  after  his  removal,  and  for  which  he  had  become  tespon^Ua. 
It  was  declared  as  a  sound  and  settled  principle  in  respect  to  agency,  that  though  it 
waa  ^vocable,  or  might  bo  renotinccd  at  pleaaure,  yet  if  revoked  witboat  just  cause 
and  without  reasonable  'notice,  by  either  party,  the  principal  would  be  responsible  for 
Hie  loBs  Insulting  from  contracts  bona  fide  made  and  entered  Into  in  the  necessary  ex- 
ecution of  Iho  trust,  before  notice,  for  nemo  potest  mutare  consi/ium  siiunt  in  alta-iuM  in- 
jariam,  and  this  principle  of  jostiee  and  policy  applied  equally  between  the  govern-' 
mCDl  and  an  individual,  and  between  private  individuals.  This  doctrine,  so  jnst 
and  true,  was  illustrated  with  learning  and  ability  by  Mr.  Justice  Ware,  the  district 
judge. 
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agent;  and  it  was  equally  a  mle  in  the  civil  law.  (a)  Even  if 
tbe  notice  bad  reached  the  agent,  and  he  concealed  the  knowl- 
edge  of  tbe  revocation  &om  the  public,  and  the  circumstanceB 
attending  the  revocation  were  sncb  that  the  public  had  no  just 
^ound  to  presume  a  revocation,  his  acts  done  under  his  former 
power  would  still  be  binding  upon  his  principal.  (6) '  He  can, 
likewise,  according  to  Pothier,  conclude  a  transaction  which 
was  not  entire,  but  partly  executed  under  the  power  when  the 
notice  of  the  revocation  was  received,  and  bind  the  principal 
by  those  acts  which  were  required  to  consummate  the  business. 
The  principal  may,  no  doubt,  be  compelled  to  act  in  such  a 
case  and  indemnify  the  agent,  (c)  but  it  seems  difficult  to  sus- 
tain the  act  of  the  agent  after  his  power  has  been  revoked,  for 
he  becomes  a  stranger  after  the  revocation  is  duly  announced. 

3.  The  agent's  power  is  determined,  likewise,  by  tbe  bank- 
ruptcy of  bis  principal ;  (d)  but  this  does  not  extend  to  an  au- 
thority to  do  a  mere  formal  act,  which  passes  no  interest,  and 
which  the  bankrupt  himself  might  have  been  compelled 
to  •execute,  notwithstanding  his  bankruptcy,  (e)  Nor  '645 
will  the  bankruptcy  of  the  principal  affect  the  personal 
rights  of  the  agent,  or  his  lien  upon  the  proceeds  of  a  remit- 
tance made  to  him  under  the  orders  of  his  principal  before  the 
bankruptcy,  but  receivtd  afterwards.  (/)  If  the  principal  or  his 
agent  was  a  feme  sole  when  the  power  was  given,  it  is  deter- 
mined, likewise,  by  her  marriage ;  for  the  agent,  after  the  mar- 
riage, cannot  bind  the  husband  without  his  authority,  and  the 
acta  of  a  feme  covert  might  prejudice  her  husband.  (£■)     Her 

(a)  Dig.  17, 1,  16.     lb.  46,  .1,  12,  2.    lb.  46,  3,  32,  33,  34.     Domal,  1,  16,  3,  9. 

(b)  fluTison's  caae,  12  Mod.  Sep.  346.  Fothier,  Trait^  dn  Coolrai  de  Hsndat, 
Ho.  121.  Sails  V.  Field,  fi  Term  215,  Butler  J.  Hazard  i>.  Treadwell,  1  Str.  SOS. 
Morgan  i>.  Stell,  5  BiDiiG}''s  Bep.  305. 

(c)  Dig.  17,  1,  IS.  1  Donuit,b.  l,tit.  15,sec4,flrt.J.  Ersk.  Intt.  8,  10,  40.  SKtj 
oa  Agency,  !d  edii.  f  468. 

{d)  MinneCt  i>.  Forrester,  4  TnaDt  Bep.  541.  Paricor  v.  Smith,  16  East's  Kep.  SB!. 
Pothier,  Contiat  de  Mandat,  d.  120.     CivU  Code  of  LoDtaiana,  art.  2996. 

(e)  Dixon  u.  Ewart,  3  Merivale'a  Rep.  322. 

(/)  Ailcy  V.  Hotson,  4  Campb.  N.  P.  Rep.  32S. 

(g)  Wh*ite  u.  Gifford,  1  Rol.  Abr.  381,  tit.  AnthoKtie,  E.  pi.  4.  Anon.  Wm.  Jones, 
388.     Charnle;  v.  Winstanlej,  5  East's  Rep.  366. 

1  Lamothe  «.  St  Looit  Harine  R.  &  D.  Co.  IT  His.  2A. 
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warrant  of  attorney  to  confess  jndgment  is  conntenaanded  by 
her  mairiage  before  the  judgment  is  entered  up.  (a) 

4.  The  authority  of  an  agent  may  be  revoked  by  the  lunacy 
of  the  principal ;  but  the  better  opinion  would  seem  to  be,  that 
the  fact  of  the  existence  of  lunacy  must  have  been  previously 
established  by  inquisition,  before  it  could  control  the  opo^tion 
of  the  power.  Neither  the  agent  nor  third  persons  dealing  with 
hit"  under  the  power,  have  any  certain  evidence  short  of  finding 
by  inquisition  of  the  state  of  the  mind  of  the  principal ;  and  in 
cases  of  partnerships,  it  would  at  least  require  a  decree  in  cban* 
eery  to  dissolve  the  partnership  on  the  ground  of  lunacy.  In- 
sanity does  not  operate  as  a  revocation  of  a  power  coupled  with 
on  interest ;  nor  if  the  agent  acts  under  a  written  power,  or  a 
previously  acknowledged  authority,  and  theinsani^  be  unknown 
to  the  party.  (6) 

5.  The  authority  of  an  agent  determines  by  the  death  of  bis 

principal ;  and  a  joint  authority  to  two  persons  termi- 
'  646     nates  by  the  •  death  of  one  of  them.     This  la  the  general 

doctrine,  (c)  By  the  civil  law,  and  the  law  of  those 
countries  which  have  adopted  the  civil  law,  the  acts  of  an  agent^ 
done  bona  fide  after  the  death  of  the  principal,  and  before  notice 
of  his  death,  are  valid  and  binding  on  his  representatives.  ((2) 

(a)  Anon.  1  Salk.  Rep,  117, 399.  The  lasca  in  Salkeld  hsTG  been  since  orerraled, 
and  judgmont  may  in  cose  of  m&rriage  be  entered  up  against  hnsband  and  wife.  I 
Shower,  91.  Hartford  v.  Mattingly,  a  Chitty,  117.  3  Mooce  &  Scott,  800.  Eaen 
V.  Clark,  S  Barr  Penn.  Kep.  234. 

(b)  Huddleaton's  case,  cited  in  S'Vesey,  34.  1  Swanst  Rep.  SI4,  n.  Sayer  v. 
Bcnnct,  I  Cos,  107.  Waters  ti.  Taylor,  2  Ves.  &  Bca,  3Dt.  Janes  v.  Nov,  2  Mylne 
&  Keen,  1  !9.  Tbe  principle  in  the  Roman  law  was,  that  no  valid  traneacClon  what- 
ever wan  destroyed  by  subsequent  lunacy.  Napie  t^amealun  rectejactum,  tiequa  tdttm 
aliud  na/alium  rate  gtstum,  postal  Jiimr  iniavenitra  permit,  InsL  2,  12,  I.  Lunacy  u 
no  revocation  of  a  power,  so  far  as  third  persons,  ignorant  of  the  lunacy,  are  con. 
cemed  in  acts  done  under  Ihe  power.  1  Bell's  Com.  489.  Davis  n.  Lane,  10  N.  H. 
Sep.  156. 

(c)  Liet.  sec.  66.  Co.  Lilt.  Ibid.  Moore's  Rep.  61,  pi.  I7S.  Mildiell  e.  Eadcs, 
Pttx.  ia  Oban.  125.  Hunt  v.  Rousmanier,  8  Whealon,  201.  Feric9  v.  Aycinena,  3 
Watts  &  Sorg.  7B.  Paley  on  Agency,  c  3,  p.  1,  }  3.  Comyn'a  Dig.  dt.  Attorney, 
C.  10,  II.     Raw  It.  Alderson,  7  Taunton,  453. 

(d)  Inat.  3,  27,  10.  Dig.  IT,  1,  26.  Ibid.  46,'  3,  32.  Polhier,  Traill  iea  Oblig. 
No.  81.  Pothier,  Traitfe  du  Central  de  Change,  part  1,  cb.  6,  sec.  168.  Emerigoo, 
Traits  des  Aes,  torn.  iL  p.  120.  1  Bell's  Com.  on  the  Laws  of  Scotland,  488.  Code 
of  Louisiana,  art,  3001.  If  A.  proposes,  by  letter  to  B.,  (says  Pothier,  in  his  Traill  da 
Coubat  de  VentOi'ITo.  32,)  to  buy  bis  goods  for  a  certain  price,  and  A.  dies  before  the 
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But  this  equitable  principle  does  not  prevail  in  the  English  law ; 
and  the  death  of  the  principal  is  an  instantaneoas  and  absolute 
revocation  of  the  anthority  of  the  agent,  unless  the  power  be 
coupled  with  an  interest  (a)     Even  a  warrant  of  attorney  to 


letter  reaches  B.,  and  B.  on  the  receipt  of  the  letter,  and  ignorant  of  the  death  of  A., 
accepts,  fet  it  is  DO  conmct,  for  the  will  of  A.  did  not  conlinne  to  the  time  of  the 
acc^tBDce  bj  B.  Here  was  not  a  eoncurrence  of  TtHU  at  the  time.  But  if  B.  acted 
In  parsuance  of  the  letter,  and  sent  the  g^oods,  the  representatfvcs  of  A.  are  bound  to 
execute  the  proposal,  not  as  b.  i^ntroct  of  «ale,  but  nuder  an  implied  obligation  lo 
indemnifj,  according  to  the  rale  in  equity,  that  nemo  ex  atltriat  jaOo  fia^raoari  debet. 
Vidt  supra,  p.  477.  The  condnsion  to  which  Pothier  arrives  is  not  correct,  bat  he 
qnalifieB  the  miachieTons  conaeqapncca  of  his  doctrine  by  the  infusion  of  an  element 
of  eqaity.  A  difficntt  question  arose  in  the  English  Court  of  Exchequer,  in  Smont  v. 
Uherry,  10  Meeson  &  Welsbf,  1.  The  family  of  A.  nas  supplied  witb  necesHries  by 
B.,  and  A,  weut  abroad,  icaviug  his  wife  authority  to  contract  with  B.,  and  died.  The 
wife  continued  lo  be  supplied  with  goods  by  B.,  before  information  of  tbe  husband's 
death  had  been  receired  by  either  party.  It  was  held  that  the  wifb  was  not  liable,  the 
nvocation  being  tbe  act  of  Grod,  she  being  entirely  blameless,  and  chargeable  with  no 
ominsion,  and  acting  in  the  cAaracfer  of  agent  only.  It  was  conceded,  in  tbe  same 
case,  that  the  executors  of  the  husband  were  not  liable,  and  no  one  was  liable  on  tho 
contract.  I  doubt  (he  equity  of  this  decision,  ^d  I  think  it  might  not  unreasonably 
have  been  considered  tbat  the  wife,  acting  as  the  agent  of  her  husband,  and  obtaining 
credit  in  that  character,  took  the  consequences  of  that  aatnmption,  rather  than  tbe 
tradesman  witb  whora  she  dealt 

(o)  The  King  o.  Corporation  of  Bedford  Level,  6  East's  Bep.  356.  Watson  e. 
King,  4  Campb.  N.  P.  Rep.  272.  Harper  d.  Little,  a  Greenleaf 's  R.  U.  Shipman 
D.  Thompson,  Willes's  Rep.  103,  n.  Wynne  u.  Thomas,  ibid.  563.  Bergen  v.  Ben- 
nett, 1  Gaines's  Cases  in  Error,  I,  Hunt  v.  Ennis,  2  Mason's  Rep.  244.  Hunt  v. 
RoosiuBinier,  S  Wheatou,  174.  To  constitute  a  power  conpled  with  an  interest,  there 
must  be  an  interest  in  the  thing  itself,  and  not  merely  in  the  execution  of  the  power. 
Ibid.  A  naked  power,  without  any  interest,  or  one  simply  collateral,  is  when  author-  ' 
ityis  given  to  a  stranger  to  dispose  of  an  interest  in  which  he  hath  no  estate  what- 
soever; but  if  he  bos,  under  the  instrument  creating  the  power,  a  present  or  foture 
interest  in  the  land,  then  the  power  relates  to  the  land^^  and  is  coupled  with  sn  intcrosL 
Bergen  v.  Bennett,  I  Cdites's  Coses  in  Error,  I.  In  Maryland,  by  statute  in  1SS7, 
acts  done  under  a  power  of  attorney,  unrevoked  at  tbe  time,  are  binding  upon  the 
representative  or  assignee  of  the  constituent,  though  he  was  dead  or  bad  assigned  his 
interest  at  the  time  tho  act  was  done,  provided  tho  other  party  had  no  notice  of  the 
death  or  assignment.  So,  by  statute  in  Georgia,  of  February  23d,  1785,  Prince's 
Dig.  163,  ft  power  of  attorney  is  in  force  until  the  attorney  or  agent  has  due  notice  of 
the  death  of  his  constituent,  So  it  is  held  in  Pennsylvania,  that  the  acts  of  an  agent 
or  attorney,  done  after  the  death  of  bis  principal  of  which  he  was  ignorant,  are  bind- 
ing upon  (he  parties.  Casslday  v.  McKenzie,  4  Watts  &  Serg.  283,  The  broad 
principle  is  here  inculcated,  that  the  determination  of  an  agency  by  death,  like  an 
express  revocaUon,  takes  effect  only  froio  tho  time  of  notice.  This  is  substituting 
the  rule  of  the  civil  for  the  rule  of  tbe  commoa  law.* 

1  Diek  V.  Page,  IT  Uis.  381. 
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confess  judgment,  though  it  be  not  revocable  by  the 
'  647  •  act  of  the  party,  is  nevertheless  revoked  by  bia  death ; 
.  and  all  that  the  courts  can  do  in  to  permit  the  creditor 
to  enter  up  judgment  aa  of  the  preceding  term,  if  it  waa  prior 
to  the  party's  death,  (a)  Such  a  power  is  not,  in  the  sense  of 
the  law,  a  power  coupled  with  ao  interest,  (d)' 


(a)  Nichols  v.  Chkpmui,  9  WendeU'a  Bep.  IGS. 

(6)  Oadoa  u.  Woodward,  1  Sulk.  Rep.  87.  Fuller  u.  JocelTii,  2  Str.  Bap.  88S. 
Hone  V.  Bnnis,  S  Muon't  Rep.  S44.  BaC  though  a  wBrrant  of  attaniey  to  confeu 
jDdgmeiit,  givea  b;  two  persona,  b«  ravoked  hj  the  dMth  of  one  of  them,  sDcb  a 
wamnt,  giren  to  two  persons  is  not  revoked  b;  the  death  oF  one  of  then).  Oee  v. 
Lane,  15  East,  59B.  Raw  u.  Aldcrson,  7  Tanni,  Bep.  153.  The  lawofprindpal  and 
l^ent  has  been  extensively  ronsidered,  and  the  judicial  dedsiona  at  WeniDinater 
Hall  digested  in  several  English  works ;  hat  the  treatise  of  Mr.  Lirennore,  on  tttt 
Law  of  Frinnipsl  and  Agent,  pabli«hed  in  two  volumes,  at  Baltimore,  in  18IS,  Is  a 
work  of  superior  indiiatrj  and  lefljning.  Ho  has  illQStnited  every  part  of  the  fnbject 
by  references  to  the  civil  law,  and  to  the  commentators  upon  that  law,  and  he  baa 
incorporated  into  the  work  the  leading  deciEiona  in  our  American  courts.  The  trea- 
tise  on  the  law  of  Principal  and  Agent,  by  Mr.  Hammond,  of  New  York,  pablkbsd 
in  Febroaiy,  1B36,  is  of  still  more  naefal  application,  by  reason  of  hia  extensive  view 
of  all  the  priociplei  and  cases  applicable  to  the  subject,  brought  down  to  the  present 
time.  He  has  drawn  largely  from  Paley'a  tteaiise,  and  the  notes  of  the  learned  edi- 
tor, Mr.  Lloyd ;  but  the  digest  of  the  American  cases,  which  are  very  numeroas,  gives 
the  work  a  decided  superiority.  Paley's  Agency,  with  Mr.  Lloyd's  noKs,  was  in  1847 
greatly  enlarged  by  the  learned  l^iora  of  Mr.  Dunlap,  and  his  edition  probably  con- 
tains the  fnllest  colleciion  of  references  to  modera  dacisioos  that  Is  Co  be  met  with. 
The  principal  cans  ander  the  maxim  qui  per  aiiumfaeit  per  tniptamfacere  ridetv,  are 
reviewed  and  accompanied  with  judicious  reflections  and  slcilfal  arrangement,  in 
Broom's  Selection  of  Legal  Maxims,  p.  373,  London  edit.    . 

Since  the  third  edition  of  these  Commentaries,  Mr.  Justice  Story's  Commeniarict 
on  the  Law  of  Agency  have  appeared,  and  the  subject  is  examined  and  digested  with 
his  usual  accuracy  and  research,  and  wiUi  fulness  and  completeness  of  oxeculioa.  A 
second  edition  of  the  wotlc,  revised  and  enlarged,  appeared  in  18M.' 

I  In  Smart  t>.  Sandars,  b  Mao.  Grao.  &  SoDtt  R.  S»&,  917,  Cb.  J.  WUde,  (now  Ld.  Ch. 
Troro, )  after  a  consideration  of  (he  chmb,  declared  that  "  Uie  result  appears  to  be,  Oat 
where  an  agreement  is  entered  inio  on  a  sufficient  consideration,  whereby  an  authority  ia 
given,  for  the  purpose  of  securing  some  benefit  to  the  donee  of  tlie  authority,  snoh  an  an* 
thority  is  irrevocahle.  Tliis  is  what  is  usually  meant  b;  an  authority  coupled  with  an 
interest  See  Uarfield  «.  Goodhne,  S  Comat.  R.  62,  7S.  Sea  also  Knapp  v.  Alvord,  10 
f uge,  R.  306,  20e.    Houghtalingv.  Uarvin,  7  Barb.413.    Wilson  v.  £dmonds,4  Fast.  GIT. 

1  The  cases  relative  Co  the  liability  ofprincipal  and  agent,  on  the  contracts  of  the  latter, 
may  be,  perhaps,  osefoUy  classed  as  follows : 

I.  Where  the  principal  only  is  liable. 

Where  the  agent  acting  within  the  limits  of  his  authority,  makes  his  principal  known; 
or  where  (thongh  there  were  oa  express  staCement  Co  that  eSboC)  cLronmstanoes  show,  that 
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It  wai  andentood  at  (he  time  thit  thk  pcnoD  coolncCing  acted  u  agMt,  and  intendad  lo 
make  the  contrac.ton  behalf  of  bis  principal,  tbs  coatiact  U  entirely  the  principal's  and 
tilt  >^dC  incun  no.liabilitv. 

This  proposition,  subject  to  the  qnalificatian  which  followa,  is  anSclently  eitabliBhed  by 
the  GDinmanUtor.  And  »ee  Smith  on  Mercaatile  Law,  (by  H.  &,  G.)  p.  U4.  S  Cbltty  on 
Coo.  and  Manf.  211,  313.  -Palej  on  Agency,  Dunlap'n  ad,  pp.  388, 399.  Story  on  Agency, 
It  asi,  36S.  Eoberte  v.  Ballen,  1«  Vl  R.  IM.  Sea  alao  Kirkpatrick  v.  Stainer,  33  Wsnd. 
£.  344.  ShfllloD  e.  Darling,  2  Conn.  H.  4<U.  Mott  t>.  Hiclia,  1  Covoa'a  B.  MS.  Brock- 
vay  s.  Allen,  i;  Wend.  R.  40.  Stanton  c.  Camp,  4  Barb.  S.  C.  Bep.  374.  Hicbi  i.  Uinde, 
B  Barb.  B.  eaS,    Johcaon  s.  Smith,  31  Conn.  G37. 

So  nlao  where  a  pereon  ba»  been  authorized  to  do  an  act  m  hi$  oan  tuuM,  for  irhicb  do 
one  but  the  principal  can  be  held  iiable;  ■■  where  a  huEband  nnthorize*  his  wife  to  da  an 
act  in  her  oan  tame.    Uaina  v.  Bradwell,  13  Jnriet  Rep.  C.  P.  1B48. 

IL  Where  the  agent  only  i*  liable. 
1.  When  one  profautng  lo  act  s>  an 
thority,  he  is  generally  liable  to  the  other 

This  is  the  general  role,  but  1l  is  subject  to  several  exeeptiooi.  The  priDcipal  may  be 
Uable  for  the  acts  of  a  profoBSed  agent,  though  the  latter  has  acted  without,  or  in  violation 
of  inetmctions,  if  the  principal,  by  the  mode  of  his  appointment,  the  usages  of  trade,  the 
coarse  of  dealing,  or  other  clrcumslanciis,  hns  held  forth  the  agent  to  the  world,  or  allowed 
blm  to  appear  b3  if  clothed  with  competent  anthority,  and  hig  acta  are  within  the  limits  of 
his  apparent  anthority.  Whitehead  c.  Tuckett,  15  East,  B.  4(t3-  Fenn  v.  Harrison,  1 
Term  R.  ITT.  Bykea  v.  Giles,  E  M.  &:  W.  B.  64G.  Shower's  R.  95.  Iveaon  e.  Conlngton, 
1  Bam.  &  Cr«s9.  ISO.  Fos  e.  Frith,  10  Mees.  !c  W.  ISl,  See  also  Birdaeye  t.  Flint, 
8  Barb.  S.  C.  Bep.  600.  Ballon  o.  Talbot,  18  Mass.  B.  481.  Piatt  c.  Cathell,  S  Denlo's  R. 
601.  Townsend  c.  Hubbard,  4  Bill's  R.  BCl,  Ferkioa  t>.  Wash.  Ina.  Co.  t  Cowea's  R. 
Mfi. 

The  liability  of  a  party,  professing  lo  act  for  another,  wlH 
forth  in  the  recent  case  of  Smont  v.  Iltteiry,  10  M.  &  W.  R 
equally  in  the  following  cases,  vli : 

(lat)  When  having  in  &ct  no  authority,  he  has  fraudalently  repreaented  himself  aa  hav- 
ing aulhority.' 

(3d.}  When  he  has  no  authority,  and  knows  it,  but  neverthcleiw  midtea  the  coutraat  aa 
harfng  authority,  althon^  no  proof  of  the  fraudulent  intention  can  be  given. 

(3d.)  When  the  parly  making  the  contract  as  agent,  borvifiie,  believes  that  auch  author- 
ity is  vested  in  him,  but  has,  in  fact,  no  such  authority.  See  also  Polhill  p.  Walter,  3  B. 
&;  Ad.  11*.  Kayo  V.  Brett,  19  Law  Joomal  Rep.  May,  19E0.  See  Cassldy  v.  McKeaiie, 
4  Watts  &  Serg.  R.  2BS.     See  the  Gom\pae,  840. 

Some  doubt,  however,  la  thrown  over  the  third  posltiOD  in  Sniout  v.  Dberry,  by  the 
later  coses  of  Taylor  f.  Ashlon,  11  H.  &  W.  401,  and  Collins  s.  Evans,  6  Ad.  &  El.  N.  6. 
830.  See,  further,  Lewia  i.  Nicholson,  13  Eug.  L.  &  Eq.  430.  Carr  t.  Jaekson,  10  Eng. 
L.  &  Eq.  81S. 

3.  When  from  the  form  of  the  contract,  if  written,  or  from  the  attendiog  circamstances. 
If  the  contract  be  verha),  it  may  be  inferred  that  eiolaaive  credit  was  given  to  the  agent; 
and  when  the  technical  rules  of  law  will  permit  no  other  person  to  be  charged.  Chad- 
wlck  V.  Maden,  13  Eng.  L.  &  Eq.  180. 

(a.)  If  an  agent  contrecU  under  seal,  although  he  deeribea  himself  aa  acting  for  and  on 
behalf  of  his  principal,  he  will  be  liable  on  hia  eipress  covenants,  whether  he  have  au- 
tboritv  or  not.  Hancock  t.  Hodgson,  4  BIng.  R.  368.  Appleton  «.  Binks,  6  East's  R.  14B. 
Stone'a.  Wood,  T  Cowen'a  B.  4M.  Spencer  s.  Field,  10  Wend.  6T.  Hopkins  «,  UehaiTy, 
11  Serg.  &  B.  138.  Bat  this  case  last  oiled,  lays  down  the  rule,  that  if  the  covenants  are 
in  the  nams  of  the  principal,  and  the  instrument  la  signed  by  the  agent,  as  agent,  the  lat- 
ter la  not  liable  personilly.    Abbey  v.  CBase,  e  Cmhing,  R.  M. 


.dr,yGoogIe 


OS'  PERSONAL  PROPBRTT.  [pART  Y. 


(b.)  So,  if  tbe  agency  and  the  liability  of  the  principal  be  koawn,  an  election  to  take  the 
individiitd  note  of  tbe  agent  will  be  regarded  as  an  election  U>  discharge  the  pnncipal. 
Paige  I.  Stone,  10  Met.  R.  169.  Green  v.  Tanner,  8  Met.  R.  111.  Wiltcins  c  Reed,  « 
GreonlenrB  R.  220. 

And  ^vin^  credit  to  the  agent,  in  the  contracting  part;'!  book,  or  oCberwuie  treating 
him  as  prineiptd  under  the  like  ciroumBlances,  will  discharge  the  principal.  Addiaon  v. 
Gando!Bequi,  4  Taunt.  f!i. 

It  bne  been  held,  tbat  where  tbe  agent  gives  a  promissory  note  or  bill  of  exchmge,  in 
bis  own  name,  and,  it  wonld  Beem,  under  circnmelances  vhioh  do  not  shon  an  election  to 
take  the  exclnsiie  credit  of  the  agent,  tbe  principal  cannot  be  ined  on  tbe  sscnrity ;  and 
that  parol  evidence  is  not  admiiBible  to  charge  faim.  Stackpola  o.^mold,'  11  Mais.  R.  3T. 
Taber  v.  Cannon,  B  Mel.  R.  IGS.  Bradford  Com.  Ins.  Co.  t.  Oovetl,  B  Met.  B.  413.  Feulj 
V.  Stewart,  6  Snndf.  S.  C.  R.  101.     Dawson  e.  'Cotton,  ZB  Ala.  E91. 

The  right  (says  Lord  AbingBr)  to  bq*  the  principal  when  disciosed,  doe*  not  apply  to 
bills  of  exchange,  accepted  or  indorsed  by  the  agent  in  bis  own  name;  for  by  the  lair- 
mercbanC,  a  chose  In  action  is  passed  by  indorsement,  and  each  party  who  recsireB  tha 
bill  is  making  a  contract  with  tbe  parties  upon  the  lace  of  it,  and  with  no  other  party 
whatever.    Beckban  c.  Drake,  0  U.  &  W.  9a. 

Whether  in  Mafeacbnaelts,  the  principal  will  be  chargeable  in  any  form  of  action,  saema 
not  to  have  been  dtcided.  See  Taber  d.  Cannon,  ffifim.  In  New  York,  the  prinoipal, 
tbODgh  not  chargeable  on  Oie  note,  would  be  chargeable  in  another  fona  of  action,  if  he 
bad  received  tbe  benefit  of  the  contraet.  Allen  c.  Coit,  0  Hill's  B.  SIS.  Minord  «.  Uead, 
r  Wena.  R.  SB.    Bank  of  Rochester  c.  Monteath,  1  Denio's  B.  lOa, 

Id  England,  parol  evidence  wonld  probably  be  admissible  to  charfft  the  principal,  bat 
not  to  ducAar^e  tbe  agent.  Uigglna  c.  Senior,  8  H.  &  W.  SSt.  Beckham  r.  Drake,  S  H. 
&  W.  79.  Jones  v.  Littledale,  «  Ad.  &  Eh  188.  3  Bmlth'a  Ld,  Casea,'a3&,  306.  Oomlra, 
Fenly  v.  Stewart,  n^ . 

But  where  the  act  is  done  io  the  name  of  one  partner,  upon  agreement,  for  the  whtde 
firm,  all  will  be  bound.  I  Uenio  R.  402,  luprn.  Bank  of  South  Carolina  v.  Case,  8  Bam. 
&  Creaa,  R.  427.     Winship  o.  Bank  of  \jnited  Slates,  B  Pet,  R,  639. 

t.  Whera  Ibere  is  no  responsible  principal,  a  contracting  party,  Uioagb  rapieaenting 
himselfaaanagenl,  will  be  personally  liable.  £aCon  v.  Bell,  6  Bam.  &  Aid.  R.  31.  Tbaober 
t>.  Dinamore,  5  Mass.  B.  299.    Childs  v.  Monins,  2  Brod.  &  Biug.  460.    Slory  sn  Agency, 


m.  Where  both  principal  and  agent  are  liable. 

Subject  to  tiie  excepdoDB  mentioned  above,  where  an  agent,  acting  within  his  anthority, 
contracts  without  naming  bis  prinoipal,  the  contracting  party,  on  discovering  the  princi- 
pal, may  elect  to  charge  either  him  or  tbe  agenC  Tha  converse  o(  ttais  riil«  is  also  well 
established,  viz:  that  the  principal  may  declare  himself,  and  toks  advantage  of  his  ageDf  ■ 
contracts  made  without  discloaiDg  him.  But  if  the  state  of  accounts  between  the  contract- 
ing parties  have  bma,fiik,  in  due  course  of  dealing,  been  altered,  tbe  right  of  election  is  in 
aooh  case  lost.  Sims  v.  Bond,  6  Bam.  &  Adol.  898.  Fateraon  v.  Gaadessequi,  16  But,  B. 
S2.  Thomson  r.  Davenport,  0  Bam.  &  Cress.  R.  78.  Kymer  v.  Sawercropp,  1  Camp.  R. 
109.  Pent!  D.  SlantDn,  10  Wend.  it.  2T1.  Short  s.  Spackman,  3  Bam.  &  Adol.  982. 
Taintor  e.  Frendei^^t,  8  Hiil's  M.  Y.  Rep.  72.  Raymond  «.  Crown,  &c  1  Met.  R.  SIS. 
French  f.  Price.  34  Pick.  R.  18. 

IV.  When  neither  principal  nor  agent  are  liable  on  Iht  toffogtntnt, 
Wherp  the  agent  acta  in  good  faith  under  an  authority  which  be  supposes  good,  and 
omits  to  state  nothing  which  tends  to  discredit  his  powers,  ha  is  not  liable,  thou^  his  au- 
thority may  have  terminated  or  have  baen  vtdd.*  Smout  «.  Dbeny,  10  H.  tt  W.  1.    Jsfta 
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V.  York,  10  Ciuh.  S9X  la  Uia  Uma  ouM  of  the  ai^t'i  liability  neulioaed  w^o,  M  Ikid 
down  in  SmoQt  0.  Ilbery,  It  aeems  tl>at  the  lulbillt;  of  the  igent  would  not  be  on  the 
contnkct,  bat  in  com.  Jankina  v.  Hutchinson,  IS  Q.  B.  TM.  Lswii  >.  Kictaolaon,  13  Eoe- 
L.  &  Eq.  ISO.  Jefta  c.  York,  i  Cush.  871.  10  Id.  SB3.  Abbey  «.  Ohau,  0  Ciuti.  64.  Og- 
den  V.  Raymond,  S3  Conn.  STB.  A  diifannt  rnla  bu  obtained,  in  Nev  York,  tbe  leaaons 
and  HmitattoiM  of  whioh  are  ttatcd  in  Wslknr  v.  Bank  of  N.  Y.  G  Slid.  G8].  Sh  abo 
Woods  «.  Dennett,  t  S.  H.  bi.  Moor  i.  WUson,  8  Fott.  B83.  So  no  one,  it  leaDU,  ii  liable 
M  Ou  coMiURti  of  &  deed  vhich  are  In  the  name  of  the  principal,  bilt  the  deed  is  -signed 
by  the  agent.  Ropkina  e.  Hehaffy,  II  Se^  k  R  138.  Whether  Qiere  was  a  remedy  Id 
the  latter  oase.  In  any  form  of  action,  was  not  deoiiM.  Weils  v.  Evans,  30  Wsnd..K.  36L 
Clarke  v.  Conrtney,  G  Pet.  R.  BIB.  Stetson  v.  Patten,  3  GreenleaT  K.  368.  Brockway  v. 
Allen,  IT  Wend.  R.  io. 

V.  Public  agents. 

They  stand  OQ  paonliar  gnmnds.  Acting  for  the  state,  there  is,  strictly  apeak  log,  do  lia- 
bility of  the  prinoipaJ,  as  do  action  00  behalf  of  the  oanlractiiig  party  lies  agaioil  a  state 
ot  t^  United  States. 

If  tbe  agent  sot  by  public  authority,  and  within  tbe  limits  of  liis  power,  ha  doaa  not 
render  hhoialf  liable,  thmlgta  he  contracts  in  his  own  name,  and  under  seal. '  Unwin  s. 
Wolselfly,  1  Term,  871.  Hodges  v.  Dexter,  1  Cranch  R.  846.  Olvey  v.  Wikes,  IB  Johu. 
B.  133.  Dawas  v.  Jaokson,  0  Maaa.  R.  490.  Fox  v.  Drake,  S  Cowen  £.  lei.  Wiggins  v. 
Sktbaway,  S  Barb.  S.  C.  Rep.  681. 

If  a  pnbUo  agent  exceed  his  aattiority,  he  will  tie  liable.  Where  a  peraon,  under  pro- 
test, pays  illegal  duUes,  he  cosy  recover  the  money  paid  in  an  action  against  the  collector. 
EUioU  V.  Swnrtwout,  10  FeL  R.  187.  Bend  t.  Ucyt,  18  Pet.  K.  368.  Irying  v.  Wilson, 
4  Teun.  B.  486.  Clinton  v.  Strong,  B  Johns.  H.  810.  Bnt  the  case  of  Gary  t.  Curtis,  S 
How.  U.  S.  388,  denies  euch  liability  in  Che  coilectar,  under  tbe  act  of  oongraaa  of  March 
8,1883. 

If  the  fact  of  public  agency  does  not  appear  at  the  time  of  making  the  contract.  Swift 
e.  Hopkioa,  18  Johna.  B.  813,  Belku&p  v.  Beinhart,  3  Wend.  B.  STG,  or  if  a  pubtk  agent 
make  an  expreu  promise,  Uiil  v.  Browa,  Ik  Johns.  R.  886,  or  if  by  his  conduct  he  prevents 
»  remedy  against  goverziment, 'Freeman  c.  Otis,  S  Mass.  B.  3T3,  a  personal  liability  will 

And  in  general  public  agents  themselves,  and  not  government,  are  responsible  for  Ihur 
negUganoes,  wrongs,  and  omissions  of  iatf.  Story  on  Agency,  ^  813-833,  and  notee, 
where  the  authoritiee  are  collected  and  reviewed. 


fact  or  OMUlmcJuR,  as  well  aa  questions  arising  upo 
elded. 

Such  aa,  in  whose  name  was  tbe  contract  made  ?  To  whom  was  the  credit  given  ?  Or 
who  was  Intended  to  be  charged '/  ' 

But  inch  qoHtions  are  not  embraced  within  tbe  design  of  the  Commentaries;  and 
reference  must  be  had  to  professed  tinstisei  on  tbe  law  of  agency  for  their  solution.  Story 
on  Agency,  ^  147-188.  Pitley  on  Agency,  (by  Dunlap,)  ohap.  8.  p.  1,  t  8,  pp.  180-184. 
See  Moas  v.  Llvingnlon,  4  Comat.  R.  308. 
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